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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF YORK

IN THE COURT OF COMMON PLEAS CASE NO. 2016 CP-46-2414
FiLED-grpmisms

Ralph L. ERWIN Y77 s ¢, DEPARTMENT of Probation, Parole, and Pardon

Servnces and

The STATE of South Carolina
DEFENDANT(S)

PLAINTIFE(S)

Attorney for : [_] Plaintiff [[] Defendant

Submitted by: the Court _ or
[ Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [_] See Page 2 for additional information.

ACTION DISMISSED (CHECK REASON): (] Rule 12(b), SCRCP; D Rule 41(a),
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [} Other

ACTION STRICKEN (CHECK REASON): [ ] Rule 40(j), SCRCP; [_] Bankruptcy;

(] Binding arbitration, subject to right to restore to confirm, vacate or modify

_ arbitration award; [_| Other

] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[] Affirmed; [] Reversed; [ ] Remanded; [ ] Other :

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [X See attached order (formal order to follow) [} Statement of Judgment
by the Court: ’ ' '

O 0o X O

ORDER INFORMATION
This order D4 ends [] does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) ___(List name(s) below) (List amount(s) below)
AOJV‘/MQ 9*5% X:) ! 9\)(1»:‘{-:'@” . Y4 //4
- : S
$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

Y 1A

Special Circuit Court Judge Judge Code "Datd
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For Clerk of Court Office Use Only

This judgment was entered on the r) day of DCQ 20 10 _anda copy mailed first class or
placed in the appropriate attorney’s box on this 7} day of 20 {o to attorneys of record or
to parties (when appearing pro se) as follows:

kalph Epiin | Seprants Beton

A0 W CEfPMal ST BAdk 29 0¥ E St ohn3t

Sogrann 0, SC - 29303 Soreio0 by, SC AL <L
ATTORNEY(S) FOR THE PLAINTIFFE(S) mRNEY(S) R THE DERENDANT(S)
Appearing Pro Se ! { /PFI

CLERK OF COURT
Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CAROLINA  FHLED-Zgyesys
W15 Er o5 ) g IN
COUNTY OF YORK BIEDEC -7 0M @1 55

Ralph L. Erwin,

JRDER GRANTING DEFENDANTS®

Plaintiff,
MOTION TO DISMISS AND MOTION
\Z FOR SANCTIONS

South Carolina Department of Probation,
Parole and Pardon Services, and the State of

Case No. 2016-CP-46-2414
South Carolina, '

Defendants.

»

This matter came before the Court on November 17, 2016, upon Defendants’ Motion to
Dismiss and Motion for Sanctions. Plaintiff appeared pro se. Taylor P. Heath appeared on
behalf of the Defendants. Based on the record presented and the arguments of the parties, [ make
the following findings and conclusions. |

‘ FACTUAL/PROCEDTIRAL BACKGROUOND
On March 24, 1961, Plaintiff pled guilty to a charge of murder in York County, South

Carolina, and was sentenced to life imprisonment. (Compl. p.2)

Between 2003 and 2016, Plaintiff filed nine separate actions against the State of South
Carolina, and two actions against the South Carolina Department of Probation, Parole and
Pardon Services. In all of these actions, Plaintiff alleged claims related to his continued parole
supervision.  See Erwin v. State, 2003-CP-4602824 (2003) (Post-conviction relief case,
dismissed by the Court); Erwin v. Srate, C.A. No.: 6:07-959-RBH (2007) (Habeus corpus
petition, summary Judgment granted); Erwin v. State, 2009-CP746O4556 (2009) (Post-conviction
relief case, dismissed by the Court); Erwin v. State, C.A. No.: 6:11—cv—OlO70-RBH (2011)
(Habeus corpus petition, dismissed by the Court); Erwin v. State, C.A. No.: 6:11-cv-02146-RBH
(2011) (Habeas corpus petition, dismissed by the Court); Erwin v. State, CA No.: 6:12-cv-
00437-RBH (2012) (Habeas corpus petition, dismissed as sucéessive); Erwin v. State, C.A. No.:
6:12-3457-RBH-KFM (2012) (§1983 claim, dismissed on 11% amendment immunity grounds);
Erwin v. S.C. Dep’t of Prob., Parole and Pardon Servs., 2013-CP-42-1355 (2013) (Dismissed

Vil
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for lack of jurisdiction); Erwin v. S.C. Dep’t of Prob., Parole and Pardon Servs., 2013-CP-42-‘
4133 (2014) (Tort claim, dismissed by the Court).

On August 15, 2016, Plaintiff filed this tort claim against the South Carolina Department
of Probation, Parole and Pardon Services and the State of South Carolina. (Compl. p. 1)
Plaintiff alleges in this complaint that the South Carolina Department of Probation, Parole, and
Pardon Services (“Department”), and the State of South Carolina (“State”) have committed
tortious acts by requiring him to submit to parole supervision. (Compl. pgs. 3-5.) Plaintiff
believes that his life sentence was limited to thirty years, and therefore expired in March of 1992.
(Compl. pgs. 3-5.) Thus, Plaintiff asserts that he should no longer be on parole and subject to the

- restrictions and conditions imposed by parole status.
DISCUSSION/ANALYSIS

I PLAINTIFE’S CLAIMS ARE BARRED BY RES JUDICATA

Plaintiff’s claim against the State and the Department are barred by the doctrine of res
Judicata. “Res judicata bars subsequent actions by the same parties when the claims arise out of
the same transaction or occurrence that was the subject of a-prior action between those parties.”
Plum Creek Dev. Co. Inc. v. City of Conway, 334 S.C. 30, 34, 512 S.E.2d 106, 109 (1999).
Plaintiff has raised the issue of his continued parole supervision in-multiple prior actionsv
involving the State and the Department.

. On May 16, 2012, in the final order of dismissal in the post-conviction relief action
against the State, Judge Lee S. Alford enumerated how Plaintiff had raised the issue regarding
the length of his sentence in his 2003 PCR application. In that regard, Judge Alford’s order
states:

That action was denied and dismissed as this Court found no merit
to [Plaintiff’s] claims. Thus, this issue is precluded from being
raised in a subsequent action involving the same parties and the
same claim. The public interest in the finality of judgments
requires that litigation must eventually come to an end. Pursuant
to Rule 12(b)(6), SCRCP, the Court denies and dismisses these
claims as barred by res judicata. (See 2009-CP-46-04556.)

On June 16, 2014, in the final order of dismissal in the 2014 tort action brought in state
court against the State, Judge J. Mark Hayes found Plaintiff’s claim to be barred under the

doctrine of res judicata. He concluded that the same claim was being brought regarding the

Ao
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length of Plaintiff’s sentence, that the same parties were involved. in the actions, and that the
previous claims were adjudicated on the merits. Additionally, Judge Hayes concluded that
Plaintiffs tort claim was barred for reasons in addition to res judicata: under the doctrine of
collateral esfoppel; under the applicable statute of limitations; for failing to state facts sufficient
to constitute a cause of action; under the exceptions to the waiver of sovereign immunity under
the South Carolina Tort Claims Act; and, the punitive damages claim being barred under the
South Carolina Tort Claims Act. ‘

Based on the foregoing discussion, I find and conclude that Plaintiff’s claims have
previously been adjudicated, and that he is barred from raising the same claim in this action
against the State and the Department, or in any future similar action.

1L PLAINTIFF’S CLAIMS AGAINST THE STATE AND THE DEPARTMENT ARE
BARRED BY COLLATERAL ESTOPPEL

Plaintiff’s claim is also barred by the doctrine of non-mutual, defensive collateral
estoppel. A party asserting collateral estoppel as a defense must demonstrate that . . . the issue
in the present lawsuit was: (1) actually litigated in the prior action; (2) directly determined in the
prior action; and (3) necessary to support the prior judgment.” Carolina Renewal, Inc. v. S C.
DOT, 385 8.C. 550, 554, 684 S.E.2d 779 (Ct. App. 2009).

In this action, Plaintl:ff 1s barred from bringing this same claim against the State and the
Department because the issue of length of sentence has been actually and necessarily litigated in
a previous law suit, and therefore, is precluded in any subsequent action based on a different
claim. Richburg v. Baughman, 290 S.C. 431, 351 S.E.2d 164 (1986).

Plaintiff has raised the same issue in numerous proceedings since 2003, and the issue has
already been actually and necessarily litigated in prior actions. Therefore, Plaintiff’s claim
against the State and the Department is barred under the doctrine of collateral estoppel.

II.  PLAINTIFF’S CLAIMS ARE BARRED BY THE STATUTE OF LIMITATIONS

South Carolina has adopted the “discovery rule.” Accordingly, the statute of limitations
“. .. runs from the date the injury is discoverable by the exercise of reasonable diligence.”
Republic Contracting Corp. v. S.C. Dep’t of Highways and Pub. Transp., 332 S.C. 197, 207, 503
S.E.2d 761, 766 (1998). An injured party must act promptly when the facts and circumstances of
the injury would place a reasonable person on notice that a claim might exist. Id.

Any action brought pursuant to the South Carolina Tort Claims Act is barred unless
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commenced within two years after the date the loss was or should have been discovered. S.C.
Code Ann. § 15-78-110 (1976, as amended). The Act provides the exclusive remedy for any tort
committed by a goverﬁmental entity, its employees, or its agents. S.C. Code Ann. §15-78-20.
As already noted, Plaintiff has raised the same issue in actions that date back to 2003. See Erwin
v. State, 2003-CP-4602824 (2003). '

Plaintiff claims that in 1992, he became aware through (his interpretation of) a judge’s
comments that his sentence carried a maximum term of thirty years. Thus, by his own
admission, Plaintiff has had knowledge of any claim or “loss” for over twenty years. This far
exceeds the allotted two years to bring an action. Plaintiff’s claim has expired, and is barred
under the statute of limitations.

IV. PLAINTIFE’S COMPLAINT FAILS TO STATE FACTS SUFFICIENT TO
CONSTITUTE A CAUSE OF ACTION

I also find and conclude that Plaintiff’'s Complaint fails to state facts sufficient to
constitute a cause of action against either the State, or the Department.

Plaintiff claims that his life sentence is actually a thirty-year term sentence.! However,
Plaintiff admits that he pled guilty to the charge of murder in 1961, -and received a life sentence.

The statute in effect at the time of his guilty plea provided:

Whoever is guilty of murder shall suffer the punishment of death;
provided, however, that in any case in which the prisoner is found
guilty of murder the jury may find a special verdict recommending
him to the mercy of the court, whereupon the punishment shall be
reduced to imprisonment in the penitentiary with hard labor during
the whole lifetime of the prisoner. (S.C. Code § 16-52 (1952).)

Further, as to the issue of continued parole supervision, the law required:

Any prisoner who shall have been paroled shall be subject during
the remainder of his original term of imprisonment, up to the
maximum, to the conditions and restrictions imposed in the order
of parole or by law imposed. Every such paroled prisoner shall
remain in the legal custody of the Board and may at any time on
the order of the Board be imprisoned as and where therein
designated. (S.C. Code § 55-614 (1952).)

After examining the complaint and the attached exhibits, I conclude that Plaintiff has

! Plaintiff misapplies the phrase “statute of limitation” when describing his damages. See Compl. p. 4 (“The
Statute of Limitation on a Life Sentence was Thirty (30) years.”).
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failed to raise a cognizable claim.> Despite Plaintiff’s assertions that his term of imprisonment is
only thirty years, the sentence he received was a life sentence that will run until the end of his

natural life.

V. EXCEPTIONS TO THE WAIVER OF SOVEREIGN IMMUNITY UNDER THE
SOUTH CAROLINA TORT CLAIMS ACT

The South Carolina Tort Claims Act includes a number of exceptions to the limited
waiver of sovereign immunity. Under the Act, a governmental entity is not liable for losses

resulting from:

(2) administrative action or inaction of a legislative, judicial, or
quast-judicial nature;

(3) execution, enforcement or implementation of the orders of any’
court or execution, enforcement, or lawful implementation of any
process;

(4) adoption, enforcement, or compliance with any law or failure to
adopt or enforce any law, whether valid or invalid, including, but
not limited to, any charter, provision, ordinance, resolution, rule,
regulation, or written policies; and

(21) the decision to or implementation of release, dlscharge
parole, or furlough of any persons in the custody of any
governmental entity, including but not limited to a prisoner,
inmate, juvenile, patient, or client or the escape of these persons.
(S.C. Code § 15-78-60 (2), (3), (4), (21).)

These sections apply to the State and the Departmeni in this action. It follows that

Plaintiff’s tort claim is barred under these exceptions to the waiver of sovereign immunity.

VL. PLAINTIFEF’S CLAIM FOR PUNITIVE DAMAGES IS BARRED BY SOUTH
CAROLINA TORT CLAIMS ACT

S.C. Code §15-78-120 specifies that a claim for punitive damages is barred under the
South Carolina Tort Claims Act. Thus, Plaintiff’s request for punitive damages against

Defendants is barred under the South Carolina Tort Claims Act.

?  Plaintiff relies upon an Annual Report of the Attorney General. Annual Report of the Attorney General for the
State of South Carolina to_the General Assembly, 312-13 (1942). In the annual report, the Attorney General
expresses guidance to the Director of the South Carolina Probation & Parole Board as to when it “may” consider
granting parole to a prisoner. The last paragraph provides that in the case of a “life termer,” he is treated as if his
sentence had been for thirty years, and thus cannot have his case considered until he has served-at least 12 years of

~his sentence. This opinion does not change his original life sentence; nor does it require the Board to grant him

parole. The opinion simply advises the Board of the earliest date when it “may” grant parole. The thirty year period’
is simply specified as the benchmark from which the earliest parole date is to be calculated. Obviously, it would not
be possible to calculate a percentage of a “life” sentence to determine when parole eligibility attaches.

ﬂ%’




VII. APPROPRIATE SANCTIONS

Defendants’ request for sanctions is permitted and appropriate under the South Carolina
Frivolous Civil Proceedings Sanctions Act. S.C. Code Ann. §15-36-10 (1976, as amended).
Plaintiff has repeatedly filed petitions raising identical claims to those previously dismissed. I
conclude that the serial filings are frivolous.

The circuit court has a wide discretion in ordering sanctions, and may impose a sanction
on “a party, a party’s attorney, or both for filing a pleading, motion, or other paper to cause delay
or when no good grounds exist to support the filing.” See Rule 11, SCRCP; Runyon v. Wright,
322.5.C. 15, 19, 471 S.E.2d 160, 162 (1996). Forms of sanctions may include a directive of a
nonmonetéry nature designed to deter the party from bringing any future frivolous actions. Jd.
Under the South Carolina Frivolous Civil Proceedings Sanctions Act, injunctive relief is a proper
nonmonetary sanction that can be used to deter future frivolous actions. See S.C. Code §15-35-
10(G)(3). '

The United States Supreme Court has denied litigants who have filed repetitive, frivolous
] petitions the right to proceed in forma pauperis, resulting in the litigants having to pay the
required filing fee with that Court. In re Whitaker, 513 U.S. 1 (1994); In re Anderson, 511 U.S.
364 (1994); In re Demos, 500 U.S. 16 (1991); In re Sindram, 498 U.S. 177 (1991); In re
McDonald, 489 U.S. 180 (1989). Other courts have required that the abusive litigant file an
affidavit certifying that he believes the petition raises an original claim or is nonfrivolous before
accepting filings from the litigant. 4bdul-Akbar v. Watson, 901 F.2d 329 (3d Cir.1990).

In this case, I find and conclude that injunctive relief is appropriate. Thus, I conclude
that Plaintiff, and anyone acting on his behalf, should be ordered not to file any action that is
related, directly or indirectly, to the issue regarding the Plaintiffs continued parole
supervision or status. Violation of such order will be deemed contempt of court, and subject
the violator to punishment for contempt of court, including imprisonment.

Further, I find and conclude that the Clerk of Court in York County should refuse to
accept further filings from petitionér related to the subject matter of this action. However, this
direction shall not preclude Plaintiff from filing any appeal of this order.

ORDER
Therefore, based on the findings and conclusions herein, it is ordered as follows:
1. Defendants’ Motion to Dismiss and Motion for Sanctions are granted, and this
=
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action is dismissed with prejudice. _

2. Neither Plaintiff, nor anyone acting on his behalf, shall file any action that is
related, direétly or indirectly, to the issue regarding the Plaintiff’s continued parble supervision
or status. Violation of such order will be deemed contempt of court, and subject the violator to-
punishment for contempt of court, including imprisonment.

3. The Clerk of Court of York County is directed to refuse to accept further filings
from petitioner related to the subject matter of this action, except for any appeal of this order.

AND IT IS SO ORDERED.

December _&__ ,2016 o /D’/MWA@//

S. Jackson Kimball
Special Circuit Court Judge
York County




' STATE OF SOUTH CAROLINA
..'COUNTY OF SPARTANBURG
R_alph L Erwin,

Plaintiff, ORDER GRANTING DEFENDANTS’
: ' ' MOTION TO DISMISS '
s, o s
South Carolina Department of Probation, C.A. No.: 2013-CP-42-4133
Parole and Pardon Services, and the State of ' ' ' o
South Carolina,

: Defendants.

ThlS matter came before the Court on Defendants Motion to Dismiss. A hearmg was

’ IN THE COURT OF COMMON PLEAS

/

_held on March 19 2014.. Mr Erwin appeared pro se. Jenmfer J Howard appeared on behalf of'

' Defendants

. FINDINGS OF FACT

T On March 24, 1961 Plamtrff pled gurlty to a charge of erder in York County,- =

'_ 'South Carohna and was sentenced to hfe 1mprlsonment (Complamt p- 1)
2. Plamtlff was paroled twice and had his parole revoked twrce (Complarnt p 1).
He is, currently out of prlson but remains under supervrslon by the Department of Probatron

N

Parole and Pardon Servrces

3 _ Between 2003 and 2013 Plamtrff brought seven actlons agamst the State and one .
- acuon agamst the State and the Department of Probatron Parole and Pardon Servrcesb all of N

'Wthh alleged claims related to his contmued parole supervrs1on See Erwm V.. S C 25. 03- CP- -

L 4602824 (2003) (Post convrctlon relief case drsmrssed by the court) Erwm V.. S C C A No _i S

' 'C‘-959"RBH (2007) (Habeus corpus petrtron summary Judgment g".nted)} Erwrn'v S C T



/1

S C C A. No 6 11 ~ev-01070- RBH (2011) (Habeus corpus petrtron drsm1ssed by the court) -

.~‘-'E1wm v. S. C C. A No 6 11-cv-02146-RBH (2011) (Habeas corpus petltion drsmlssed by the -

"court) Erwin v S. C C A No.: 6:12-cv-00437-RBH- (2012) (Habeas corpus petltlon dlsmrssed .

as successwe) Erwin v. S. C C.A. No.: 6:12- 3457 RBH-KFM (2012) (§1983 claim, dlsmlssed

on 11" amendment 1mmun1ty grounds) Erwm v. South Carolina Department of Probatlon

Parole. and Pardon S.C'I'V'ICCS and S.C, 2013—C_P-42-1355 (2013) (dismissed for lack of

jurisdiction).

4. Plalntrff alleves n thrs complaint that the South Carolina Department of '
Probatlon Parole and Pardon Servrces (“Department”) and the State of South Carolma are -

vrolatmg Plamtrff’s constrtutlonal rrghts and have commltted tortrous acts by contmumg to

- requxre hlm to submlt to parole supervision (Complamt pgs. 2 4) Plarntlff beheves that hlS hfe_.' .

| sentence was hmrted to thlrty years and therefore exprred in March 1992 (Complalnt pgs 2 3)

5.4 Havmg consrdered the record tne arguments of the partles and the apphcable -

S law the Court hereby grants the Defendants Motron to DlSIIllSS L '

CONCLUSIONS OF LAW I

L PLAINTIFF FAILED TO PROPERLY SERVE HIS SUMMONS AND
" COMPLAINT L e
6. . SCRCP 3(a) prov1des that a crvrl action is commenced when the summons and

' *complamt are flled and served Wlthout ﬁhng and se:rv1ce of a complamt thls Cou@;lacks - S

| Junsdrctron and the case should be dismissed.. Brown v. Evatt 322 S. C 189 194 f47OLS E 2d*ff;'_ |

848,850 (1996)




' -"4(d)(5) requrres servrce [u]pon an offlcer or aoency of the State by delrvermg a copy of the

_summons and. complamt to such officer or- ageney and by- sendlncr a copy- of the summons and'

A _comp]amt by reglstered or certrﬁed marl to the Attorney General at Columbia.” Rule 4(d)(8)

~ allows service by regrstered or certified mail upon classes of defendants n subsectlons (1) or (3)

of the rule but is not apphcable to sections (4) or (5). .

8.  Plaintiff clalms to have served his summons and cemplaint on the Attorney
General by .regrstered or certlfled mail” (Plamtrff’s Objectron to Defendants Motron to
Drsmlss p. 2). Plamuff stated at the hearlng that he also served the Department by reglstered or

certrfred mail. Defendants contend that the Attorney General did not receive the summons and

, complamt by any means and. that the copy of the summons and complaint received by the .

" Department arrrved by regular ma11 Furthermore the copy of the Complarnt recelved was. not I

clocked and Iacked a. crvﬂ actlon number '

9. Serv1ce by regrstered or certlfred mall’ on erther the State or.the Department is

i nnproper under the rules Rule 4 cIearly requtres that both entrttes receive actual dehvery of the

- sumimons and complamt This Court flnds that Plalntlff has farled to effect proper service of -

process Fu1 thermore the SUmMmMOons and complamt that was served was invalid because it was

) nota_ fﬂed;co_py fand l_acked, the civil action number.

‘II.:' . PLAINTIFF ’S COMPLAINT FAILED TO STATE FACTS SUFFICIENT TO

CONSTITUTE A CAUSE OF ACTION

. 10. » Regardless of service, thrs Court ﬁnds that Plamuft’ s Complamt falls to state facts: '

suff1c1ent to constrtute a cause of actlon agamst elther the State.or the Department _ LE o '




- expresses gurdance 10 the Dlrector of the South Carohna Probatlon & Parole. Board as- to when they “may” considet: -

/

“11. Plamtrff clalms that hrs hfe sentence 1s actually a thrrty year term sentence
_However Plaintiff admrts that-he pled gur]ty to the charge of murder in 1961 and received a life -
sentence. The statute in effect at the time of his guilty plea provid.ed'

Whoever 1s guilty of murder shall suffer the punishment of death; provided,
however, that in any case in which the prisoner is found guilty of murder the jury
" may find a special verdict. recommending him to the mercy of the court,
- whereupon the punishment shall be reduced to imprisonment in the penrtentrary ‘
with hard labor during the whole lrfetlme of the prrsoner .

S.C. Code § 16-52 (1952). Furtherrnore as s to. the issue of continued parole supervision, the law
-requrred y

Any prisoner who shall have been paroled shall be subject during the remaindér
of his original term of imprisonment, up to ‘the maximum, to the conditions and
restrictions imposed in the order of parole or by law imposed. Every such paroled
‘prisoner shall remain in the legal custody of the Board and may at any time on the
order of the Board be rmpnsoned as and where therein: desrgnated

S C Code § 55 614 (1952)
12.  After exami’ning t'he-complaint and the attached exhrbits, t’he_ Court concludes that

Plaintiff has failed to -raise a eognizabt_e claim.> ‘Despite. Plaintiff s assertions that his term of

- imprisonment is only thitty years, the sentence he received was a life sentence that will rufEuntil, S

the end of his natural life.-

50 81 MY

oL THE STATUTE OF LIMITATIONS BARS THE PLAINTIFF S CLAIMS

-.-13. South Carohna has adopted the drscovery rule Accordmgly, the statute of

_Alimi-ta_ti'ons ‘runs. from the date the mjury is" drscoverable by the exercrse of reasonable P,

! Plaintiff misapplies the phrase “statute of. hmrtatlon” when descrlbmo his § mjury See Complamt p 2 (“The Statute_

of Limitation on' g Life Sentence was Thirty (30) years.”). A
? Plaintiff relies heavily on-an’ Annual Report of {he Attorney General Annual Report of the: Attomev General for' .

the State of South Carolina to_the General Assemb]y 312- 13 (1942) 1In the. annual report .the Attorney General . Lol

- granting parole to a- prrsoner ~The, last para hr proyides: hat rn the case of a “hfe tel mer # he Is treated':,as if h]S

: sentence had b
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dili‘gence Repubhc Contractrng Corp V. S C Den t of Hr,czhwavs and Pub Transo 332 S. C

197,.207,-503 S E.2d 761, 766 (1998) An 1n3ured party ‘must- act promptly ‘when the facts-and '

: cr_r_cumstances of the injury would place a ‘reasonable person \on notice that-a cla‘nn might exist.

Id.

claim in 1992 (Complaint,' p. 6). Plaintiff claims that Judge WilliamvH. B'allenger raised the

1ssue of the length of his sentence at a hearing on an unrelated matter Id Addrtlonally, Plamtrff

'has raxsed the same issue in actrons that date back to 2003 See Erwin V. S. C 2003 CP-4602824 |

- (2003). Accordingly, his claims are barred b’y the applicable statute of;Iimitatio_n's. -

V. PLAINTIFF’S CLAIMS AGAINST THE STATE ARE BARRED BY RES
~ JUDICATA - : L B _

‘ 15 “Plaintiff’s claims against the 'State are barred by the doctrine'of resjudicata;

‘_‘Res judicata bars Subsequent actio'ns by the _Same .parties 'when'the Claims 'arise o.ut Of the same .
. transactlon or occurrence that ‘was the subject of a pnor actron between those partles ”. Plum L

‘ Creek Dev. Co Inc. v: Crtv of Conway, 334'S.C. 30 34, 512 SE2d 106, 109 (1999) Plarntrff' o

has ralsed the issue of the length of hrs sentence in erght prior actrons 1nvolv1ng the State :

16.. In the final order of dismissal in the post-convrctron relief action brought in state -
court agamst the State of South Carohna Judge Lee S Alford enumerated how Plarntrff had o

L rarsed the 1ssue regardmg the length of hrs sentence in hlS 2003 PCR apphcatron To that end )

thatorderstates . o . S PR

That action was denred and dismissed as this Court found 1o merit to [Plarntrff s] ‘ §;§

. claims. Thus, this. isue iS precludéd from . being raiséd in.a subsequent action =T -
‘ 1nvolv1ng the same partres and the same claim: The: pubhc mterest in the’ frnahty Q@

L of judgments’ requlres that htrgatlonnrnust eventuallyi-come to»an end Pursuant to =

14. The evidence in this record reveals that Plaintiff had knowledge of his potential N




See 2009.;@-46-'04556

Thrs Court frnds that- Plamtrffs clarm regardmg the- length of hlS sentence- ha

.been adjudrcated and he i barred from raising the sarne clarm n. thrs action agalns

the’ State. '

VL. PLAINTIFF S CLAIMS AGAINST THE STATE AND THE DEPARTMENT ARE .
L "BARREDV BY COLLATERAL ESTOPPEL | e i

n‘uff‘s clarm Is barred by the doctrme of non—mutual defensrve collateral k

,;;;;;38585 C. 55@ 554 684 S.E: 2d: 779 (Ct App 2009) ’Ihe modern trend isto drsregard 'the pr1v1ty' e
. requrrement in a collateral estoppel analy31s “[I]n such cases [where pnvrty 1s lackmg] on

‘igrounds of pubhc pohcy, the prmcrple of estoppel should be expanded SO as to embrace w1thm- o




- 20. " Here, Pfarntiff previously brought numerous actions alleging ‘that the State was. -
- acting unlawfully by not treating his sentence s limited to-thirty years: He cannot reassert the - -

... _, same claim in this case. .

VIII. EXCEPTIONS TO THE WAIVER OF SOVEREIGN IMMUNITY UNDER THE
SOUTH CAROLINA TORT CLAIMS ACT APPLY TO PLAINTIFF’S CLAIMS

21. The South Carohna Tort Clarms Act includes. a number of exceptions to the .
: limi.ted waiver of sOvereign immunity-. Under the Act, a governmen.tal entity is not 11able»for |
losses resultmg from admmrstratrve action, lawful rmplementatron of any process compliance- '
with any law, or the decision to grant parole to any prrsoner S.C. Code § 15 78 60 (2 -4, 21)
22. _ Thrs sectron apphes to the present case and Plamtrff S tort claims are barred
o ?:AIX; ; PUNITIVE DAMAGES ARE BARRED BY S C. CODE § 15 78 120 |
r A 23 Plarnt1ft’ s clarrn for pumtrve damages 1s barred because the South Carohna Tort

"~ Claims Act specrfrcally excludes pumtrve damages S.C. Code § 15- 78-120.

AND IT IS SO ORDERED. -

- /A Mg n
Y / * Court of Common Pleas ~ -~

. Spartanburg, South Carohna o




Ralph Leroy Erwin, Plaintiff,
v.

South Carolina Probation, Parole and Pardon
Services; and State of South Carolina, Defendants.

Civil Action No. 6:12-cv-03457-RBH

United States District Court,  D. South Carolina,
. Greenville Division. '

February 12, 2013
ORDER
R. BRYAN HARWELL, District Judge. _

Plaintiff Ralph Leroy Ervin, proceeding pro se,
“filed this action against the State of South Carolina and
the South Carolina Department of Probation, Parole and
Pardon Services, seeking actual and punitive damages in
" excess of $10,000,000 for failing to terminate his parole.
This matter is before the Court after the issuance of the

Report and Recommendation ("R&R") of United States '

Magistrate Judge Kevin F. McDonald.[1] In.the R&R, the
Magistrate Judge recommends that the Court summarily
dismiss Plaintiff's action against De¢fendants without
prejudice and without service of process.

FACTUAL BACKGROUND AND
PROCEDURAL HISTORY :

" Plaintiff files this action against Defendants
pursuant to 42 U.S.C. § 1983, seeking $10,000,000.00 in
actual damages, punitive damages, and a refund of
"monies he has been paying since being on parole." The
Magistrate Judge thoroughly details the facts in his R&R;

" however, Plaintiff complains that, considering his prison

sentence and parole, he has served a longer punishment -

" than is permitted by law. Compl, ECF No. 1. The
Magistrate Judge issued his R&R on January 29, 2013,
R&R, ECF No. 11, and Plaintiff filed timely objections to
the R&R on February 8, 2013, Pl.'s Objs., ECF No. 13.

STANDARD OF REVIEW .

"The  Magistrate  Judge  makes . only a

recommendation to the Court. The recommendation has
no presumptivev weight. The responsibility to make a final
determination remains with the Court. Mathews v. Weber,
423 U.S. 261, 270-71 (1976). The Court is charged with
making a de novo determination of those portions of the
R&R to which specific objection is made, and the Court
may accept, reject, or modify, in whole or in part, the
recommendation of the Magistrate Judge, or recommit
the matter to him with instructions. 28 U.S.C. §

636(b)(1).

The right to de novo review may be waived by the
failure to file timely objections. Orpiano v. Johnsori, 687
F.2d 44, 47 (4th Cir. 1982). The Court need not conduct a
de novo review when a party makes only "general and
conclusory objections that do not direct the {Clourt to a
specific error in thc‘[M]agistmté's proposed findings and

-recommendations.™ Jd. Moreover, in the absence of

objections to the R&R, the Court is not required to give
any explanation for adopting the recommendation.
Camby v. Davis, 718 F.2d 198, 199 (4th Cir. 1983).
However, in the absence of objections, the Court must
"satisfy itself that there is no clear error on the face of the
record in order to accept the recommendation.™ Diamond
v. Colonial Life & Accident Ins. Co., 416 F.3d 310, 315
(4th Cir. 2005) (quoting Fed.R.Civ.P. 72 advisory
committee's note).

DISCUSSION

The Magistrate Judge recommends summarily
dismissing Plaintiff's complaint on the basis that
Defendants, a state and one of its agencies, are immune
under the Eleventh Amendment in suits for damages.
R&R 5-6. Plaintiff summarizes his objections to the R&R
as follows: i i

" " 1. The Plaintiff[s] claim[s] have merit and warrantf] a

hearing.

2. The Defendants acted in bad faith, actual intent and
recklessness. ) :

3. The Plaintiff stated a cause of action under 42

U.S.C.A.[§]1983.

PL's Objs. 1.

The Court reiterates that it may only consider
objections to the R&R that direct this Court to a specific
error. See Fed.R.Civ.P. 72(b); United States v. Schronce,
727F.2d 91, 94 n.4 (4th Cir. 1984); Wright v. Collins,
766 F.2d 841, 845-47 mnn.1-3 (4th Cir. 1985). "Courts .
have... held de novo review to be unnecessary’ in...
situations when a party makes general and conclusory
objections that do not direct the court to a specific error
in the [Magistrate Judge's] proposed findings and
recommendation." Orpiano, 687 F.2d at 47. Furthermore,
in the absence of specific objections to the R&R, this
Court is not required to"give any explanation for adopting -
the recommendation. Camby, 718 F.2d at 199. )

Here, the only argument of Plaintiff that can
remotely be construed as a specific objection to the

" Magistrate Judge's recommendation is a statement by

Plaintiff that the Eighth and Fourteenth amendments
"allow the Plaintiff to sue for monetary damages” under §
1983. Memo. to Pl's Objs. 6, ECF No. 13-1. Plaintiff,



however, is barred from receiving damages from the State .
of South Carolina and its agencies due to the Eleventh
Amendment, and there is no indication that South
Carolina has Waiv_ed its sovereign immunity. See
Alabama v. Pugh, 438 U.S. 781, 782 (1978) ("There can
be no doubt, however, that suit against the State and its
Board of Corrections is barred by the Eleventh
Amendment, unless Alabama has consented to the filing
of such asuit."); Quern v. Jordbn, 440 U.S. 332, 345
(1979) ("[Section] 1983 does not explicitly and by clear
language indicate on its face an intent to sweep away the -
immunity of the States; nor does it have a history which
focuses directly on the question of state liability and
which “shows that Congresé considered and firmly
decided to abrogate the Eleventh Amendment immunity
of the States."). Therefore, the Court finds no error in the
Magistrate Judge's recommendation, and Plaintiff's
objections are overruled. ' '

- CONCLUSION

The Court has thoroughly analyzed the entire
record, including the complaint, the Magistrate' Judge's
R&R, objections to the R&R, and the applicable law. For
the reasons stated above and by the Magistrate Judge, the
Court hereby overrules Plaintiff's objections and adopts
the Magistrate Judge's R&R. '

“IT IS THEREFORE ORDERED that Plaintiff's
complaint be DISMISSED without prejudice and without
service of process. .

IT IS SO ORDERED.

Notes:

- [1] Inaccordance with 28 U.S.C. § 636(b)(1)(B) "and
Local Civil Rule 73.02 (D.S.C.), this matter was referred
to the Magistrate Judge for pretrial handling. The
Magistrate Judge's review of Plaintiff's complaint was
conducted pursuant to the screening provisions of 28
.+ U.S.C. § 1915(¢)(2). The Court is mindful of its duty to
liberally construe the pleadings of pro se litigants. See
Gordon v. Leeke, 574 F.2d 1147, 1151 (4th Cir. 1978);
but see Beaudett v. City of Hampton, 775 F.2d 1274,
1278 (4th Cir. 1985). ' ’



Ralph Leroy Erwin, formerly SCDC lD. # 051231,
a.k.a. Ralph L. Erwin, Plaintiff, '

V.

SC Probation, Parole and Pardon Services; and State

of South Carolina, Defendants.

No. 6:12-3457-RBH-KFM -

United States District Court, D. South Carolina.
Janual.‘y 29,2013

. REPORT AND RECOMMENDATION

KEVIN F. McDONALD, Magistrate Judge.

This is a.civil action filed by a pro se litigant.
Plaintiff, a state parolee, is proceeding in forma pauperis.
The case is presently before the undersigned United
States Magistrate Judge for report and recommendation
following pre-service review pursuant to the provisions
of 28 US.C. §636(b)(1¥B) and Local Civil Rule
73.02(B)(2)(e) DSC. '

PRO SE AND IN FORMA PAUPERIS REVIEW

Under established local procedure in this judicial
district, . a careful review has been made of the pro se
complaint. The Complaint in this case has been filed

pursuant to 28 U.S.C. § 1915, which permits an indigent -

litigant to commence an action in federal court without
prepaying the administrative costs of proceeding with the
lawsuit. To protect against possible abuses of this
privilege, the statute allows a district court to dismiss the
case upon a finding that the action "is frivolous or
malicious," "fails to state a claim on which relief may be

granted," or "seeks monetary relief against a defendant

who is immune from  such relief" 28 US.C. §
1915(e)(2)(B). A finding of frivolousness can be made
where the complaint "lacks an arguable basis either in
law or in fact." Denton v. Hernandez, 504 U.S. 25; 31
(1992). Hence, under § 1915(e)(2)(B), a claim based on a
meritless legal theory may bedismissed sua sponte.

Neitzke v. Williams, 490 U.S. 319 (1989); Allison v. Kyle, -

66 F.3d 71 (5th Cir. 1995).

This court is required to liberally construe pro se
complaints. Erickson v. Pardus, 551 U.S. 89, 94 (2007).
Such pro secomplaints are held to a less stringent
standard than those drafted by attorneys, id.; Gordon v.
Leeke, 574 F.2d 1147, 1151 (4th Cir. 1978), and a federal
district court is charged with liberally construing a
complaint filed by a pro se litigant to allow the
development of a potentially meritorious case. Hughes v.
Rowe, 449 U.S. 5, 9(1980); Cruz v. Beto, 405 U.S. 319

(1972). When a federal court is evaluating a pro se
complaint, the plaintiff's allegations are assumed to be
true. Erickson, 551 U.S. at 93 (citing Bell Atlantic Corp.
v. Twombly, 550 U.S. 544, 555-56 (2007)). Nonetheless,
the requirement of liberal construction does not mean that
the court can ignore a clear failure in the pleading to
allege facts which set forth a claim cognizable in a -
federal district court. See Weller v. Dep't of Soc. Servs.,
901 F.2d 387 (4th Cir. 1990); see also Ashcroft v. Igbal,
129 S.Ct. 1937, 1953 (2009) (outlining pleading

- requirements under Rule 8 of the Federal Rules of Civil

Procedure for "all civil actions”). The mandated liberal
construction afforded to pro se pleadings means that if
the court canreasonably read the pleadings to state a
valid claim on which the plaintiff could prevail, it should
do so; however, a district court may not rewrite a
complaint to include claims that were never presented,
Barnett v. Hargett, 174 F.3d 1128 (10th Cir. 1999),
construct the plaintiff's legal arguments for him, Small v.
Endicott, 998 F.2d 411 (7th Cir. 1993), or "conjure up
questions never squarely presented” to the court,
Beaudett v. City of Hampton, 775 F.2d 1274, 1278 (4th
Cir. 1985).

BACKGROUND

Plaintiff files this action pursuant to 42 U.S.C. §
1983,[1] seeking $10,000,000.00 in actual damages,
punitiVe damages, and arefund of "monies he has been
paying since being on parole." ECF No. 1, p. 6. Plaintiff
alleges that on March 25, 1961, in York County Circuit
Court, he pleaded guilty to a charge of murder and was
sentenced to life imprisonment. Plaintiff alleges that, in
1961, a life sentence carried a maximum penalty of 30
years, because 30 ycars was "the most time that a person
was considered to serve” under the laws in effect at the
time. ECF No. 1, p. 3-4. Plaintiff alleges that, when he
was sentenced, he became eligible for parole after serving
ten years, or one third of his "original sentence.” Plaintiff

. alleges that he was paroled twice, first in 1971 and again

in 1982, and had his parole revoked eachtime. Jd. {2]
Plaintiff alleges that when he received his life sentence "it
was not classified as a felony.” ECF No. 1, p. 5. Plaintiff
alleges that after each parole revocation he was returned
to prison to serve this same life sentence, which "in 2012 -
the Plaintiff is still serving." Id. Plaintiff alleges that
Defendants have shown "recklessness and actual intent in
this case” by holding Plaintiff "in confinement for so long
that he was unable to earn enough work credits to draw
Social Security and is unable to work at this time." Jd.
Plaintiff alleges that Defendants have violated his Eighth
and Fourteenth Amendment rights and subjected him to
cruel and unusual punishment by "making his sentence
greater in punishment than it was when the crime was
committed.” /d. . '

DISCUSSION



The State of South Carolina and its agency the
South Carolina Department of Probation, Parole, and
Pardon Services are immune from any suit brought in this
Court by Plaintiff in which he seeks monetary damages
from these Defendants. The Eleventh Amendment to the
United States Constitution states that "[t]he Judicial

E power of the United States shall not be constnied to
.extend to any suit in law or equity, commenced or
prosecuted against one of the United States by Citizens of
another State, or by Citizens or Subjects of any Foreign
State.” U.S. Const. art. XL[3] Sovereign immunity
protects both the State itself and its agencies, divisions,
- departments, officials, and other "arms of the State." See
Will v. Michigan Dep't of State Police, 491 U.S. 58, 70
(1989); see also Regents- of the Univ. of California v.

Doe, 519 U.S. 425, 429 (1997) ("[I]t has long been

settled that the reference [in the Eleventh Amendment] to
actions against one of the United States' encompasses not
only actions in which a State is actually named as the
defendant, but also certain actions against state agents

and state instrumentalities."); Mz. Healthy Bd. of Educ. v.
Doyle, 429 US. 274, 280 (1977) ("The bar of the

Eleventh Amendment to suit in federal courts extends to
States and state officials in appropriate circumstances.").
Moreover, the United States Supreme Court has stated

that § 1983 "does not provide a federal forum for litigants '

who seek a remedy against a State for alleged
deprivations of civil liberties.” Will, 491 US. at 66; see
“also Quem v. Jordan, 440 U.S. 332, 343 (1979)
(recognizing that Congress did not override the Eleventh
Amendment when it created the remedy found in 42
U.S.C. § 1983 for civil rights violations).

Although a State may waive sovereign immunity,
Lapides v. Board of Regents, 535U.S. 613 (2002), the
State of South Carolina has specifically denied this
waiver for suit in federal district court. See S.C. Code
- Ann. § 15-78-20(c). Any claim of negligence against the

State is similarly barred from adjudication in this Court.
. See Id. ("Nothing in this chapter is construed as a waiver

of the state's or political subdivision's immunity from suit

in Federal Court under the Eleventh Amendment to the
" Constitution of the United States nor as consent to be
sued in any state court beyond the boundaries of the State
of South Carolina."). Accordingly, Plaintiff's claim for
damages against the State of South Carolina and the
South Carolina Department of Probation, Parole, and
Pardon Services fails as a matter of law because Plaintiff
is seeking monetary relief against Defendants who are
immune from such relief in this Court. Thus, pursuant to
28 U.S.C. § 1915(e)(2)(B)(iii), this Court should dismiss
the instant case based on lack of subject matter
jurisdiction. ‘

RECOMMENDATICN

For the foregoing reasons, it is recommended that
the instant Complaint be summarily dismissed, without
prejudice and without issuance and service of process.
Plaintiff's attention is directed to the important notice on

the next page.

Notes:

{13 Section 1983 is the procedural mechanism through
which Co-ngrcss provided aprivate civil cause of action
based on allegations of federal constitutional violations
by "person(s)" acting "under color of state law." See
Jennings v. Davis, 476 F.2d 1271 (8th Cir. 1973). The
purpose of § 1983 is to deter state actors from using their
badge of their authority to deprive individuals of their
federally guaranteed rights and to -provide relief to
victims if such deterrence fails. See McKnight v. Rees, 88
F.3d 417(6th Cir. 1996).~In order to state a cause of
action under 42 U.S.C. § 1983, aplaintiff must allége_
that: (1) individual defendant(s) deprived him of a federal »
right, and (2) did’ so under color of state law. Gomez v.
Toledo, 446 U.S. 635, 640 (1980).

_[2] The undersigned takes judicial notice of Plaintiff's

prior unsuccessful habeas corpus proceedings in this
district court, wherein it was established,- in Erwin v.
State of South Carolina, C/A No. 6:07-959-RBH-WMC
(D.S.C. 2008), that, after serving approximately ten years
of his sentence, Plaintiff was granted parole on June 17,
1971, but this parole was revoked on August 20, 1975.
After serving an additional prison term of more than six
years, Plaintiff was again granted parole on January 20,
1982, but was declared an absconder on January 12,
1983. Plaintiff's parole was again revoked on July 24,
1985 and Plaintiff served an additional 22 years in prison
until he was once again paroled in March 2007. See C/A
No. 07-959, ECF No. 21, p. 1-5. Thus, it appears that
Plaintiff may have served a total of more than 38 years in
prison, . due to his multiple. parole violations and
revocations and, as he alleges, he currently remains on
parole. See Aloe Creme Laboratories, Inc. v. Francine
Co., 425 F.2d 1295, 1296 (5th Cir. 1970) (district court
clearly had the right to take notice of its own files and
records).

{3] Although the language of the Eleventh Amendment
does not explicitly pfohibit a citizen of a state from suing
his own state in federal court, the United States Supreme
Court in Hans v. Louisiana, 134 U.S. 1 (1890), held that
the purposes of the Eleventh Amendment, i.e. protection
of a state treasury, would not be served if a state could be
sued by its citizens in federal court. .



(R&R at 2); see also Erwin I, Docket Entries 1, 21, and
23. Petitioner even appears to admit in his Objections that
he "has filed numerous petitions pertaining to the same
issues- presented in his present... Habeas Corpus
Application.” (Obj. at 1.) Moreover, while a successive §
2254 petition may. be filed afler receiving the required
‘authorization from the Fourth Circuit, nowhere has
Petitioner indicated that he has even sought orreceived
any such authorization from the Fourth Circuit. Thus, the
undersigned agrees with the Magistrate Judge that
Petitioner's § 2254 Petition should dismissed as
successive. i

In addition, the Magistrate Judge alternatively
concluded that "[e]ven ifthe instant petition were to be
liberally construed as having been filed pursuant to 28
U.S.C. § 2241, ... the Petition would still be subject to
summary dismissal." (R&R at 8. Specifically, the
Magistrate Judge found that, even if construed as a §
2241 petition, "Petitioner has not yet exhausted his state
remedies.” (Id. at9.) Again, the undersigned agrees. A
state prisoner must first fully exhaust his or her state
remedies before filing a federal habéas petition pursuant
to §2241. (R&R at 8) (citing 28 U.S.C. § 2254(b) and
Braden v. 30!h Judicial Circuit Court, 410 U.S. 484,
490-91 (1973)); see also Dalton v. W.Va. Parole Bd.,
No. 2:08-cv-01218,.2010 WL 395650, at *2 (S.D. W.Va.
Jan.. 19, 2010). (noting that "there is nothing in the
AEDPA which suggests that Coﬁgress intended to
eliminate the judicially created requirement that a state

' prisoner must exhaust his state remedies before filing a §
2241 petition"). Here, in his § 2254 Petition, Petitioner

specifically alleges that he has a currently-pending state -

court post-conviction relief ("PCR") application, in which

he is challenging his parole onthe same grounds asset -

forth in his instant § 2254 Petition. (§ 2254 Petition at
12.) He again references "his present PCR... Application”
in his Objections. (Obj. at 1.) Thus, the court agrees with
the Magistrate Judge that, even if the instant Petition
were liberally construed as filed under § 2241, it is still
subject to dismissal as Petitioner failed to exhaust his
state remedies prior to filing the Petition.

Certificate of Appelabililty

A certificate of appealability will not issue absent "a

" substantial showing of the ‘denial of a constitutional

_right.” 28 U.S.C. §2253(c)(2). When the district court
denies relief on the merits, a prisoner satisfies this
standard by demonstrating that reasonable jurists would
find that the court's assessment of the constitutional
claims is debatable or wrong. Slack v. McDaniel, 529
U.S. 473, 484 (2000); see Miller-El v. Cockrell, 537
U.S. 322, 336-38 (2003). When the district court denies
relief on procedural grounds, the prisoner must
demonstrate both that the dispositive procedural ruling is
debatable, and that the petition states a debatable claim of
the denial of a constitutional right. Slack, 529 U.S. at
484-85. In the instant matter, the court concludes that
Petitioner has failed to make the requisite showing of "the

denial of a constitutional right."
Conclusion

" The court has thoroughly reviewed the entire
record, including the R&R and Objections, and the
applicable law. For the reasons stated above and by the
Magistrate Judge, the court hereby overrules all of
Petitioner's Objections "and adopts and incorporates by

reference the Magistrate Judge's R&R. Accordingly, it is

therefore ORDERED that the instant Petition for a Writ
of Habeas Corpus, filed pursuant to 28 U.S.C. § 2254, is
DISMISSED without prejudice and without issuance and
service of process upon Respondent.

IT IS FURTHER ORDERED that acertificate of
appealability is DENIED because the Petitioner has failed
to make "asubstantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2).

IT IS SO ORDERED.

Notes:

[1] This matter was referred to Magistrate Judge
McDonald pursuant to 28 U.S.C. § 636(b)(1}(B) and
Local Rule 73.02(B)(2)(c), D.S.C. '

[2] The court may take judicial notice of its own records
in Petitioner’s prior case. Colonial Penn. Ins. Co. v. Coil,
887 F.2d 1236, 1239 (4th Cir. 1989) (noting that "[t]he
most frequent use of judicial notice of ascertainable facts

"is in noticing the content of court records" (internal

quotations and citations omitted)); Aloe Creme Labs.,
Inc. v. Francine Co., 425 F.2d 1295, 1296 (Sth Cir.
1970) (holding that "[t]he District Court clearly had the
right to take notice of its own files and records").
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v, ) = CONDITIONAL ORDER OF DISMISSAL
State of South Carolina, ' )
- Respondent. )
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This matter comes before this Court by way of an appl’ication for post-conviction

relief filed October 19, 7009 The Respondent made its return and motion to dlsmrss on

J/m fhu

Procedural History

The Apphcant is presently on parole and livingin Spartanburg, Countyl. The Appheant was

‘indicted at the January 1961 term of the York County Grand Jury for murder Harley Gaston

Esquire and Robert Hayes, Esquire, represented hrm. On March '24, 1961, the Apph_cant pled gullty
as indicted to murder. He was sentenced by the Honorable James M. Brailsford to confinement for
life. The Appli.caln_r did not a'ppeal.his convietion or. sentence.
1991 PCR Action .
The Applicant_- subsequently filed his first PCR application on October 10, 1991. An
evidentiery hearing i'nto the matter was held on October 21, 1992 at the York County Courthouse., |

The Applicant raised the following issues:

I This is based on the information provided in the PCR application.
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-
)

L Ex Post Facto violation in that:
a. The application of the 1986 S.C. Criminal Justice Improvement Act to

Applicant’s case results in, Applicant only bemg eligible for parole every two’

vears rather than every one; and
b. The application of the 1986 Criminal Justice Improv ement Ac.t to Applicant’s

case results in Apphcant not being ehg,lble to pammpate in the SCDC work

. release program.

The Honorable Thomas J. Erving deniedand,diémissed the Applicant’s first PCR application

~ by written Order in December 1992.

The Applicant then filed a timely appeal. The South Carolina Supreme'Court granted the

Applicant’s Petition for Writ of Certiorari and reversed the PCR court’s determination that there was

-not-an ex-v-pbst_ facto violation in this c’_ase..Erwin v. State, ‘i\AemOrandum Op."No. 93-M0-286 (tiled

August 20 1993). The Remittitur wés issued on October 8, 1993:

2003- CP-46 2824

The Applicant then filed his second PCR appluatxon on October 22, 2003. The Applicant

ralsed the followmg 1ssues:

[ *“I was convicted uiider a statute which is unconstitutional™; and
o “The statute of limitations has run out on the sentence.”

. The Respondent made its Return and Motion to Dismiss on November 11, 7004 The
Honorable Lee S. Alford denied and dismissed the second apphcanon as successive and time barred
by written Order dated April 27, 2005.

A nmely appeal was hled on the A\pphcant s behalt pursuant to Johnson v. State, 294 S.C.

_ 310,364 S.E.2d 201 (1 988) The South Carolma Supreme Court denied the AppllLdnt s Petition for

. Wat ofCemoran by Order on \Jovember 29,2006. The Remimtur was |ssued on January 9 2007.

6:07-959-RBH-WMC

ﬁ I Page 2 of 6
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The Applicant subsequently filed a Petition for Habeas Corpus with the United States Distﬁét ‘

Court for the District of South Carolina on April 9; 2007. The Honorable William M. Catoe issued a

~ Report and Recommendation on January 7, 2008. recommending summaryjudﬂment be uranted in :

favor of the Respondum On February 28, 2008, the Honorable R. Bryan Harwell granted summary

“judgment in favor of the Respondent by wntten Order, thereby dn.nyms and dismissing the

Apphcant’s Federal Habeas Corpus action.
In hxs éurrcnt a>pplication for post cbnviction relief the Applicant alleges that heis béing held .
in custody unlawfully for the foll(-)wing nfeqson: o
b “Tll,¢ Stafute"’of L‘im'_itation h‘z_ls:r’ﬂﬁ (')'u".t on rhe senténce”

Incorporated herein is the York" Cdunty Cl‘crk of Court ‘re‘c'o‘rds, the Souih 'C arblina
Department of ‘Corrections’.records an(i the' prior PCK 'aﬁd Federal Habeas Corpus records by
reference. The Respondent reserves thé n gﬁt to amend this inforrﬁatioh upoh"r_ec'eiiipt ot;aﬁy.relevaht
materials. - |

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court fnds that the current apphcatlon for post- conviction relief must be summanly

dismissed because it is sucwsswe to his prior apphcat:on for post convictionrelief. S.C. Code Ann.

§l7 27- 90 provxdes that:

All grounds for relief available to dn application under this chapter
must be raised in his original, supplemental or amended Application.
Any ground finally adjudicated or not so raised, knowingly,
voluntarily and intelligently waived in the proceeding > that resulted in
the conviction or sentence or in any other proceeding Applicant has
taken to secure relief, may not be the basis for a subsequent

- Application, unless the court finds a ground for relief asserted which
tor sufficient reason was not asserted or was inadequately raised in
the original, supplemental or amended Application.
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Successive applications are disfavored and the burden is on Applicant to establish that any

new ground raised in a subsequent .application could not have been raised by him in a previous

application. Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (198]): Aice v, State, 305 S.C. 448,409

S.E.2d 392 (1991); Arnold v. State/Plath v, State, 309 S.C. 157, 420 S.E.2d 834 (1992),

This Court finds that the current allegations were or could have been raised in the

-proceedings based on Applicant's prior application for post-conviction relief and thus the current,
. : RPe .

application is successive and barred -under S.C. Code § 17-27-90. The Applicant has failed to
establish sufficient reason why he could not have raised his current allegations in his previous

application for post-conviction relief; therefore he has failed to meet the burden imposed upon him.

: Land v. State, 274 S. C 243,262 S.E.2d 7>5 (1980); Aice v. State, 409 S.E.2d 392 (1991); Amold V.

State/P]ath v. State, 420 S.E.2d 834 (1992)

. This Court addmonally ﬁnd_s that this Application for. Post-Convietion Relief should be. )

summari]y dismissed for failure to comply with the .ﬁling procedures'ofthe Uni form Post-Conviction
Procedure Act. S.C.Code Ann §17-27-10 t0—160 S.C. Code Ann §17-27-45(a) reads as follows:

An dpphcatlon for relief filed pursuant to this chapter must be filed

within one year after the entry of ajudgement of conviction or within

one year after the sending of the remittitur to the lower court from an

appeal or the tiling of the final deusron upon an appeal, whrchever is
- later. '

- The South Carolina Supreme Court has held that the statute of lumtatlons shall apply toall

_ apphcatrons tiled atter Ju]y 1, 1996. Peloqum V. State 321 S.C. 468,469 S.E.2d 606(1996) The

Apphcant was convicted of the oftenses he challenges in thrs apphcatlon on March 24, 1961 The

A-pplreant was therefore requrred to file his application by July 1, 1996. This application was ﬂied

Page 4 of 6
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“on October 19, 2009, well over thirteen (13) years after the statutory fiiinv period had.expired.

A motion- tor summaryjudcment may properly be used to raise the detense of statute of

hml[dttons MLDonne]l v, Consollddted School District of Aiken, 315 S.C. 487, 445 S E. 7d 638

" (1994) In addition, S C. Code Ann.§17- 77-"0(c)(1985)authonzes the Court to "vrantamotxon by

either party for summary drsposmon of [an] appllcatron when it appears trom the pleadmgs . that

there is no g,enume 1ssue ot matenal fact and the moving party is entltled to Judgnent as a matter of

law." Theérefore, this Court finds that the application for post-con’viction relief 1s summarily

dismissed for failure to file within the time mandated by statute and for being successive.
 CONCLUSION- -
Pursuant to S C. Code Ann. § 17-27- 7()(b) thc Court intends to dismiss this Apphcanon with

prejudrce unless the Applicant provides specmc reasons, factual or ]egal why the Apphc.ahon should

not be. dlsmrssed in its entlrety The Apphcant is granted twenty (”0) days from the date of service of
‘ 'thxs Order upon hxm to show why this Order should not become final. The Apphcant shall file any

~ reasons he may have ‘with the York County Clerk of Court and shall serve opposmg Lounsel at the

followmg address

Office of the Attorney General
Attn: J. Rutledge Johnson, Esquire
P.O. Box 1549

‘Columbia, South Carolina 29214
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Ralph Leroy Erwin, formerly S.C.D.C. L.D. # 051231,
Petitioner,

V.
_State of South Carolina, Respondent.
" Civil Action No. 6:12-¢v-00437-RBH

United States District Court, D. South Carolina,
Greenville Division. ‘

April 13, 2012
ORDER
R. BRYAN HARWELL, District Judge.

Petitioner, a state parolee proceeding pro se,

brought this action pursuant to 28 US.C. § 2254. '

Petitioner - currently resides in Spartanburg, South
Carolina. This matter is now before the court with the
[Docket Entry 9] Report and Recommendation ("R&R™)
of United States Magistrate Judge Kevin F. McDonald[1]
filed on March 7, 2012. In his R&R; the Magistrate Judge
recommended that "the instant successive § 2254 Petition
should be summarily dismissed pursuant to 28 U.S.C. §
2244[] and In re [ Vial, 115.F.3d'1192, 1194 (4th Cir.
1996)." (R&R at 2.) Petitioner timely filed his [Docket
Entry 14] Objections to the R&R. - ’

Background

Petitioner was sentenced to life imprisonment for
murder after pleading guilty in York County (South
" Carolina) General Sessions Court on March 24, 1961. (§
2254 Petition [Docket Entry-1] at 1.) :

On April 10, 2007, Petitioner filed a § 2254 petition
in this court, in Erwin v..State of South Carolina, Civ.
No. 6:07-cv-00959-RBH  (D.S.C. 2008) (hercinafter "
Erwin 1 "), challenging this same state court conviction
and sentence, - and raising the same grounds set forth in
the instant § 2254 Petition. See Erwin I, Docket Entries
1 and 21.[2] In that case, this court ultimately granted
summary judgment in favor of the respondent, denied
Petitioner's summary judgment motion, and dismissed
Petitioner's § 2254 petition as time-barred.  See id.,

" Docket Entry 23.

On February 17, 2012, Petitioner filed the instant §
2254 Petition. In which, Petitioner indicates that he "is
not challenging the conviction but rather the expfijration
date of the sentence has expired, " (§ 2254 Petition at 13),
and he raises the following ground for relief:

Ground One: According to the South Carolina

Constitution the most time to be served on a life sentence
is thirty (30) years. '

Supporting Facts: The Petitioner was convicted and
senténced to life on or about March 24, 1961. During that
time there was no law which stated life w.as' the entire life
of a defendant.

(-id. at 5.) For relief, Petitioner asks "[t]hat [he] be
released from the custody of the South Carolina
Probation and Parole Board.” ( /d. at 14.)

Standard of Review

The Magistrate Judge - makes only a
recommendation to the court. The recommendation has
no presumptive weight. The responsibility to make a final
determination remains with the court. Mathews v. Weber,
423 U.S. 261, 270-71 (1976). The court is charged with
making a de novo determination of those portions of the -
Report to which specific objection is made, and the court *

- may accept, reject, or modify, in whole or inpart, the

recommendation of the Magistrate Judge, or recommit
the matter with instructions. 28 U.S.C. § 636(b)(1).

The court is obligated to conduct a de novo review
of every portion of the Magistrate Judge's report to which
objections have been filed. Id. However, the court need
not conduct a de novo review when a party makes only
"general and conclusory objections- that do not direct the
court to a specific error in the magistrate's proposed
findings and recommendations." Orpiano v. Johnson,
687 -F.2d 44, 47 (4th Cir. 1982). In the absence of a-
timely filed, specific objection, the Magistrate Judge's
conclusions are reviewed only for clear error. See
Diamond v: Colonial Life & Accident Ins. Co., 416 F.3d
310, 315 (4th Cir. 2005). '

Discussion

In his R&R, the Magistrate ,Judge determined that
Petitioner’s § 2254 Petition is "successive" and should be
summarily dismissed pursuant to 28 U.S.C. § 2244.
(R&R at 2) Upon review, the undersigned agrees.
"Under the AEDPA, an individual may not file a second
or successive § 2254 petition for a writ of habeas

. corpus... without first receiving permission to do so from

the appropriate court of appeals." In re Vial, 115 F.3d
1192, 1194 (4th Cir. 1997). Specifically, § 2244(b)(3)(A)
(emphasis added) provides that " [bjefore a second or
successive application permitted by this section is filed in
the district court, the applicant sha/l move in the
appropriate court of appeals for an order authorizing the
district court to consider the application." Here,
Petitioner's § 2254 Petition is clearly successive. As
specifically noted by the Magistrate Judge, "[t]Jhe claim
presented in this [instant] Petition was presented in a
prior babeas petition that was dismissed on the merits.”



" (R&R at 2); see also Erwin [, Docket Entries 1, 21, and
23, Petitioner even appears to admit in his Objections that
he "has filed numerous petitions pertaining to the same
issues presented in his present.. Habeas Corpus
Application.” (Obj. at 1.) Moreover, while a successive §
2254 petition may be filed affer receiving the required
authorization from the Fourth Circuit, nowhere has
Petitioner indicated that he has even sought or received

any such authorization from the,Fo.unh_ Circuit. Thus, the »

undersigned agrees with the Magistrate "Judge that
Petitioner's § 2254 Petition should dismissed as
successive.

In addition, the Magistrate Judge alternatively
concluded that "{e]ven _if the instant petition were to be
liberally construed as having be\en filed pursuant to 28
U.S.C. §2241; ... the Petition would still be subject to
summary dlSlﬂlSSﬂl " (R&R at 8.) Spec1ﬁcally, the
Magistrate Judge found that, even if construed as a §

. 2241 petition, "Petitioner has not yet exhausted his state
remedies.” (Id. at9.) Again, the undersigned agrees. A
‘state prisoner must first fully exhaust his or her state
remedies before filing a federal habeas petition pursuant
to § 2241. (R&R at 8) (citing 28 U.S.C. §2254(b) and

Braden v. 30th Judicial Circuit Court, 410 U.S. 484,

490-91 (1973)); see also Dalton v. W.Va. Parole Bd.,
No. 2:08-cv-01218, 2010 WL 395650, at *2 (S.D. W.Va.
Jan. 19, 2010) (noting that "there is nothmg in the
AEDPA which suggests that Congress intended to

eliminate the judicially created requirement that a state -

prisoner must exhaust his state remedies before filing a §

. 2241 petition"). Here, in his § 2254 Petition, Petitioner
.speciﬁcally alleges that he has a currently-pending state
court post-conviction relief ("PCR") application, in which
he is challenging his parole on the same grounds as set
forth in his instant § 2254 Petition. (§ 2254 Petition at
12.) He again references "his present PCR... Application”
in his Objections. (Obj. at 1.) Thus, the court agrees with
the Magistrate Judge that, even if the instant Petition
were liberally construed as filed under § 2241, it is still
subject to dismissal as Petitioner failed to exhaust his
state remedies prior to filing the Petition.

Certificate of Appelabililty

A certificate of appealability will not issue absent "a

substantial showing of the denial of aconstitutiondl_

right" 28 U.S.C. §2253(c)(2). When the district court
denies relief on the merits; a prisoner satisfies this
standard by demonstrating that reasonable jurists would
find that the court's assessment of the constitutional
claims is debatable or wrong. Slack v. McDaniel, 529
U.S. 473, 484 (2000); see Miller-EI v. Cockrell, 537
U.S. 322, 336-38 (2003). When the district court denies
relief on procedural - grounds, the prisoner -must
demonstrate both that the dispositive procedural ruling is
debatable, and that the petition states a debatable claim of
the denial of a constitutional right. Slack, 529 U.S. at
484-85. In the instant matter, the court concludes that
Petitioner has failed to make the requisite showing of "the

denial of a constitutional right."
Conclusion

The court has thoroughly reviewed the entire
record, including the R&R ‘and Objections, and the
applicable taw. For the reasons stated above and by the
Magistrate Judge, the court ‘hereby overrules all of
Petitioner's Objections and adopts and incorporates by
reference the Magistrate Judge's R&R. Accordingly, it i1s
therefore ORDERED that the instant Petition for a Writ
of Habeas Corpus, filed pursuant to 28 U.S.C. § 2254, is
DISMISSED without prejudice and without 1 1ssuance and
service of process upon Respondént.

IT IS FURTHER ORDERED that a certificate of.
appealability is DENIED because the Petitioner has failed .

" to make "asubstantial showing of the denial of a

constitutional right." 28 U.S.C. § 2253(c)2).

"IT 1S SO ORDERED.

Notes:

[l]b This matter was referfed to Magistrate Judge
McDonald pursuant to 28 U.S.C. § 636(b)(1)}(B) and
Local Rule 73.02(B)(2)(c), D.S.C.

[2] The court may take judicial notice of i its own records
in Petitioner's prior case." Colonial Penn. Ins. Co. v. Coil,
887 F.2d 1236, 1239 (4th-Cir. 1989) (noting that "[t]he .
most frequent use of judicial notice of ascertainable facts
is in noticing the content of court records” (internal
quotations and citations omitted)); Aloe Creme Labs.,
Inc. v. Francine Co., 425 F.2d 1295, 1296 (5th Cir.
1970) (holding that "[tjhe District Court clearly had the
right to take notice of its own files and records").
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

Rél_ph Leroy Erwin, ‘
formerly SCDC ID # 051231,

a.k.a. Ralph L. Erwin, CIA No. 6:12-437-RBH-KFM -

Petitioner, - -
. REPORT AND RECOMMENDATION
VS.

State _of South Carolina,

Respondent.

3
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Petitioner; ‘Ralph'Leroy Erwin»,_formerly SCDC ID #--05-1:23»-1', a.lso---known--as-- Ralph
/ L. Erwin, (“Petitioner”), a state pafolee vresiding in ‘Spartanburg, South Carolina, who is
préceedin’g pro se and in fofma paupéris,'_has filed tﬁis Petition for Writ of Habeas COrpus.
puréuant to 28 U.S.C. § 2254. This mattér is before the uﬁdersigned United States
Magistrate Judge pursuant to 28 U.S.C. §636(b)(1 )(B)iand Local C_ivi] Rule 73.02(B)(2)(c)
DSC.for‘ initial screening. Pétitioner was sentenced to life impriéonment for mufder after
pleading guilty in York Cogntyv Generél Sessions Court on March 24; 1961. ECF No. 1, p.
1. Petitioner 'previou.sly filed a § 2254 petition in this Court, on April 1Q, 2007, in Erwin v.
Sltate of South Carolina, C/A No. 6':07-959‘-RBH—WMC (D.S.C. 2008), challehging this
same state‘ court.convictio‘n and sentence and raising the éame ground that Petitioner
raises in the instant petitioh. See'ECF No. 1,p. 5, 13; C/A Nor. 07-959,' ECF No. 21,p. 5.

In that case, Respondents’ motion for summary judgment was granted , Petitioner's motion

! See Colonial Penn Ins. Co. v. Coil, 887 F.2d 1236, 1239 (4th Cir. 1989) (“We
note that ‘the most frequent use of judicial notice is in noticing the content of court
~ records.™). ' ' ‘ v
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for summaryjudgment was denied, and Petltloner s§2254 petmon»was dlsmnssed as time-
barred by this Court.? ~ See CIA No 07-959, ECF No 23. Havmg rewewed the mstant-
| Petition and apphcable law, the undersngned finds that the mstant successive § 2254
Petition shouid be summarily dismissed pursuant té 28 U.S.C. § 2244(3) and In re: Vial,
115 F.3d 1192, 1194 (4th Cir; 1996). The claim in this.‘Petition was presented in a prior
habeas"petition that was dismissed on the merits, and, befbre filing this successive petition,
'Petftioner did not obtain an order ffom the United States Court of Appeals for the Fourth
Circuit authorizing this district court to consider the instant petition.’ |
PRO SE HABEAS REVIEW

Under established local procedure in this judiéial district, a careful_.'re\./iew has been
made of the pro se petition filed ivn the above-captioned case. This Cburt is required to ,
_ construe pro se ‘petitionsvlliberally. Erickéon v. Pardus, 551 'U.S. 89, 94 (2007) (quoting
Estelle v. Gamble, 429 U.S. 97, 104-05 (1 9_76)); Such pro se petitions are held to a less
stringent standard t.ha'nAthose dfafted'by attorneys, and a federal district cou_rt is charged -
- with liberally consfruing a pefitiOn filed by a pro se litigant fo allow the development of a
| potentially meritorious case. See HUghes v. Rowe, 449 U.S. 5, 9 (1980) (quoting Haines

v. Kerner, 404 U.S. 519, 520 (1972)); Gordon v. Leeke, 574-F.2d'1147, 1151 (4th Cir.

2 See Simmons v. Cummins, No. 2:10-CV-28-ID, 2010 WL 5682091 (M.D. Ala.
Jan. 15, 2010) (collecting cases holding that untimeliness determination is "on the
merits” and next petition is successwe)

3 Prior to C/A No. 07-959, Petmoner also filed a § 2254 petition in C/A No. 04-
1561, which was not adjudicated on the merits but was summarily dismissed without
prejudice because Petitioner had not yet exhausted his state court remedies. .
Subsequent to C/A No. 07-959, Petitioner filed petitions raising the same claim, in C/A
No. 11-1070 and C/A No. 11-2146, both of which were summarily dismissed without
prejudice, as successive.
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1978) (citing Rice v. Olson, 324 U.S. 786, 791-92 (1945); Holiday v. Johnston, 31_3.U.S..
342, 350 (1941)). | |

When a federal court is evaluating a pro se petition, the petitioner's allegations are -
assumed to be true. Hughes 449 U.S. at 10 (citing Cruz v. Beto, 405 U.S. 319, 322
( 972)) However the reqmrement of Iiberal construction does not mean that the court can
. ignore a clear failure in the pleading to allege facts which set forth a claim currently
cognizableina federal district court. See Wellerv. Dep't of Soc. _Servs., 901 F.2d 387, 391
(4th Cir. 1990). Furthermore the court is charged with screening Petitioner's lawsuit to
determiné if "it plalnly appears from the petltlon and any attached- exhlblts that-the
_petltloner is not entltled to rellef in the district court." Rule 4 of Rules Governing Section
2254 Cases in the Unlted States District Courts see also Rule. 1(b) of Rules Governlng
Section 2254 Cases in the United States District Courts (a district court may also apply
these ruies to a habeas corpus petition not filed pursuant to § 2254). The mandated liberal
construction afforded to pro se pleadings means that if the court can reasonably read the
pleadings to state a valid claim on which the petitioner could .prevail, it should do so;
however, a district court may not rewrite a petition to include claims that were never
- presented, Barnett v. Hargett, 174 F.3d 1128 (10th Cir. 1999), construct the petitioner’s
. legal arguments for him, Srnall V. Endicott, 998 F.2d 411 (7th Cir. 1993), or “conjure upi
questions never sduarely presented” to the court, Beaudett.v. City of Hampton, 775 F.2d

1274, 1278 (4th Cir. 1985).
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Petitioner alleges that he is “currently on parole under the supervision of the South

BACKGROUND

Carolina Parole Board” and that he “is not challenging the 'COnviction but rather the -
expli]ration date of the sentence has expired.” ECF No. 1, p. 13. Petitioner aIIeges. that
he is challenging his sentence on the ground that “according to the South Carolina
Constitution the most time to be served on a life sentence is thirty (30) yeare" and that,
.when he was convicted and sentenced in 1961, “during that time tldere was no law which
vstated life was the entire life of a defendanr.” lE.CF NO. 1, p. 5. Petitioner also alleges that
“the state has un‘conétitutiona‘l[ly.]"“deIayed"h‘e"arivng the Petitioh’er’s most recent PCR for
over two (2) years.” ECF No. 1-1, p. 3. Petitioner asks that he “be -rerea'sed from the
‘custody of the South Carolina Probation.and Parole Board.” ECF No; 1, p. 14.

The instant Petition lncludes none of the followrng details; however United- States
| Magrstrate Judge Catoe’s Report and Recommendation in C/A No. 07-959 (C/A No. 07-
959? ECF No. 21), whrch was adopted and incorporated in Unrted States District Judge R.
Bryan Harwell's Order granting summary judgement to the respondent in Erwin v. State of
South Caro/ina, C/A No. 6:07-959-RBH-WMC (D.S.C. 2008); ECF No. 23, re‘veals that,
after serving approxrmately ten years of his sentence, Petrtloner was granted parole on
June 17, 1971, but this parole was revoked on August 20, 1975.* After serving an

_'additional prison term of more than six years, Petitioner was a_gain granted: parole on

* As the United States Court of Appeals for the Fifth Circuit commented when
faced with similar circumstances, “The District Court clearly had the right to take notice
of its own files and records and it had no duty to grind the same corn a second time.
~ Once was sufficient.” Aloe Creme Laboratories, Inc. v. Francine Co., 425 F.2d 1295,

1296 (5th Cir. 1970). ‘
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January 20, 1982, out was declared an absconder on January- 12, 1983. Petitioner’s
- ‘parole was again revoked on July 24, 1985, and Petitioner served an additional 22 years
in prison until he was once agaln paroled sometime in 2007. See C/A No. 07- 959, ECF
No. 21, p. 1-5. Thus, it appears that Petitioner may have serVed a total of more than 38
years in prison, due to his multiple parole violations end revocations. As noted above,
| Petitioner aileges that he is still on parole, which constitutes “custody” under 28 U.S.C. §
2254.° Petitioner asserted in C/A N.o 07-95“9, among other grounds, that “[the] statute of
limitations ha[d] run out on [Jhis Iife sentence” and that “at the time petitioner received his
Iite sentence, the amoorit of time to be served on a life sentence wés"thifty years with
| s.omevor rnost oefendants actually serving 12 yea_rs.” C/A No. '07-95_9, ECF N_o. 21, p. 5.
DISCUSSION |
The Petition filed in :this case should be summarily dismissed because it is
successive and there is no indication that Petitioner requested and reoeived permission
_‘from the Unitedlstates Fourth Circuit Cour_tof Appeals before he submitted it to this Court.
Ifa petition is frivolous or patently absurd on its face, entry of dismissal may be made on
the court's own motion without the necessity of requiring a resp-onsivevpleading from the
government. See Raines. v. United States, 423 F.2d 526, 529 (4th Cir. 1970). Under 28
UsS.C. § 2244(b)(1), “Ia] olaim presented in a second or successive habeas corpus
application- under ‘section 2254 that was presented in a prior appiication shall be |

dismissed.” The issue of successiveness of a habeas petition may be raised by'the court

5 See Jones v. Cunningham, 371 U.S. at 243 (1963).
5
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sua s,bonte. Rodriguez v. Johnson, 104 F.3d 694, 697 (5th Cir. 1997); L_atimer V. Wardén,
- NO. 6:10-721-JFA-WMC, 2010 WL 2720912 (D.S.C. July 08, 2010). |
Chapter 153 of Title 28 of the United States Code provides a statutory framewbrk
for federal post-conviction relief from judgments of conviction entéred in federal and state
courts. 'Un'der thisvframework, individuals convicted of crirﬁes in state courts seek federal
habeas corpus rélief through 28 U.S.C. § 2254. See In re Vial, 115 F.3d 1192, 1194 (4th
Cir. 1997). On April 24, 1996, the President of the United States signed into law the
.A\nti—Terrorism and Effective Death .Penalty Act of 1996 (the "AEDPA") which, in part,
amended Cha’pter‘.1'53. “The AEDPA effected a hurﬁber‘ of substantial changes regarding
the availébility of federal post-conviction relief to individuals convicted of crimes in federal
and state courts. Of pérticular importance hefe ére the provisions of the AEDPA codifying
“and extending judic’:ially constructed limits on the consideration of second and successive
applications for collateral relief. Sée Felker v. Tu}pin, 518 U.S. 651, 657 (1996). Under
the AEDPA, an individual méy‘not file a second or successive § 2254 petition for a writ of
habeas corpus (or the equivalent thereof) without first receiving permission to do so from

the appropriate circuit court of appeals. See In re Vial, 115 F.3d at 11945 The

¢ A petitioner may be able to present a claim for the first time in a successive
habeas petition where the claim relies on a new rule of constitutional law, see 28 U.S.C.
§ 2244(b)(2)(A), or, if the claim is based on newly discovered evidence, where the
petitioner can make a prima facie showing of both cause and prejudice within the.
meaning of § 2244(b)(2)(B)(i) and § 2244(b)(2)(B)(ii). See Evans v. Smith, 220 F.3d -
306, 323 (4th Cir. 2000). Even if a petitioner's grounds for relief satisfy these strict
requirements, the Fourth Circuit is the proper tribunal to make that decision when
authorization is requested, not the district court. “The grant or denial of an authorization
by a court of appeals to file a second or successive application shall not be appealable
and shall not be the subject of a petition for rehearing or for a writ of certiorari.” 28

U.S.C. § 2244(b)(3)(E).
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"gatekeeping” meéhanism created by the AEDPA added 28 U.S.C. § 2244_(b)(3)(A) to

provide that, “/bjefore a second or successive application permitted by this section is filed -

in the district court, the applicant shall move in the.appropriate court of appeals foran order

, authoﬁzing the distric{ court to consider the application. (embhasis Iadded).7
Henée, thé fhreshold issue in thié case is whether Petitioner has complied with the
provisions of § 28 U.S.C. § 2244(b)(3)(A)—(E) and Rule 9 of the Rules G'o_verning Section
2254 Cases in the United States District Courts, by obtaining authorization from 't_he Fourth

Circuit to file this action. See Inre Williamé, 364 F.3d 235, 238 (4th Cir. 2004), the “initial

determination of whethér a claim satisfies” the requirements of § 2244(b)(2) “mustbe made. |

by a court of "appeaISI"; In re Fowlkeé, 326 F.3d 542, 544 (4th Cir. 2003) (“Sincé Fowlkes

~ has previously filed a section 2254 motion, he may only file a successive section 2254

motion if he receives authorization from this court [(the Fourth Circuit Court of Appeals)].

under the standard established in section 2244(b)(3)(C)."); United States v. Winestock; 340
F.3d 200, 205 (4th Cir. 2003) (“In the absence of pre-filing authorization [from the court of

appeals], the district court‘lacksjurisdictioh to consider an application containing abusive

or repetitive claims.”). Itis clear on the face of the instant Petition that such a motion has -

not been filed in the Fourth Circuit by Petitioner, and such an order making the required
determination to authorize this Court to consider this second § 2254 petition has not been

issued by the Fourth Circuit. Consequently, this District Court has no jurisdicﬁon to

” Rule 9 of the Rules Governing Section 2254 Cases in the United States District
Courts reiterates this requirement, stating that “[b]efore presenting a second or
successive petition, the petitioner must obtain an order from the appropriate court of
appeals, authorizing the district court to consider the petition as required by 28 U.S.C. §
2244(b)(3) and (4).”

2L
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consider the instant Petition and Petitioner is barred from attacking his stafe court murder
conviction and sentence of life irﬁprisonment in this Court. |

Even if the instant petition were to be Iiberally construed as having been'filed
pursuént to 28 U.S.C. § 2241, inan attembt to challenge only the execution of E’etitioner’s
sentence, not the validity of Petitioner’s underlying 6onviction, the Petition would still be

. subjectto éummary dismissal. A state prisonér’s sole federal remedies for challenging.the
constitutional validity of his or her custody are a writ of habe_as éorpus under 28 U.S.C. §

| 2254 and possibly, butless commonly, a writ of habeas c;orpus under 28 U.S.C. § 2241,

" either.-of which can. be s.‘ought.only'after,abpetition'er has.exhausted.state court remedies.
with regard to the conv.iction and sentence. See 28 U.S.C. § 2254(b); Braden v.'3th
Judicial Circuit Court, 410;U.S. 484, 490-91 (1973) A(exhauls‘ticinbals'o required under 28}
US.C.§ 2241 ). Circuit éourts are split on whether § 2254 or § 2241 is the proper statute |
vuvnderl which a state inmate should proceed whe'ﬁ challehg'ing the manner of execution‘ ‘ovf :
a state sentencé. The majbrity view is that § 2254 is the exclusive \}ehicle for habeas
corpus relief by a state prisoner in custody pursuant to a}state 'courtju‘dgment, even when
the petitioner is not challenging his underlying 'conviction. See White v Lambert, 370 F.3d
1002, 1005 (9th Cir. 2004), bver;uled on other grounds .by Hayward v. Marshall, 603 F.3d
546,“553 (9th Cir. 2010). But see Hamm v. Safﬂe, 300 F.3d.1213, 1216 (10th Cir. 2002)
(approving;of inmates proceeding under § 2241 to challen.ge execution of state court
sentence). The Fourth Cilrcuit noted the split of authoriiy in Gregofy v. Coleman, No. 06-
6646, 2007 WL 570522 (4th Cir. FeB. 20, 2007), but does not appear to have taken a
definitive sté‘nc'e to date. However, as noted above, under either § 2254 or § 2241, a

petitioner must first fully exhaust his or her state remedies before filing a federal habeas

8.
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'petition. In.this case, Petitioner alleges that he has a pending state court PCR application,
C/A No. 2009-CP-46-04556, in York County Common Pleas Court, filed on -October 19,
2009, in which he ie challenging nis parole on the same groond, ie. _that “the statute of
limitations has run out on the sentence.” ECF No. 1, p. 4, 12. The York County 16th
Jud|01al Circuit Public Index confrms that Petltloners § 2241 -type challenge to the
execution of  his sen_tence is still pendlng See
http://_judioial.yorkcountygov.corn/scjdpublicindex/PISearch.aspx?C_our’tType=G (lastvisited
Mar. 1, 2012). Thus, it pleinly_appears on the face of the Pefition that, if the inetent cleim
were to.be con51dered asa flrst—tlme assertion of a § 2241 “manner of execution” challenge
to Petltloner S sentence the Petltlon must stlll be summarily dlsmlssed because Petitioner |
-has not yet exhausted his state remedies. ' |
RECOMMENDATION
Accordingly, it ie recommended that the instant Petition for a Writ of Habeas Corpus,
filed pursuant to 28 U.S.C. § 2254, be dismiseed without prejudice and n/ithout issuance
and service of process. upon Respondent. See Eriline Co. S.A. v. Johnson,. 440 F.3d 648,
656 (4th Cir. 2006) (district courts are charged with the duty to inoependently screen initial
filing_s and diemiss thoseactions that plainly lack merit without requesting an answer from
the resoondent). Petitioner’s attention is directed to the important notice on the next page.

March 7, 2012 o s/ Kevin F. McDonald
Greenville, South Carolina ‘ United States Magistrate Judge

¥ The Court may take judicial notice of factual information located in postings on
government web sites. See Williams v. Long, 585 F.Supp.2d 679, 687-88 (D. Md.
2008) (noting that some courts have found postings on government web sites as
inherently authentic or self-authenticating).



ORDERED that the § 2254 pétition is dismissed
without prejudice and without requiring Respondent to

Ralph L. Erwin, Petitioner, . file an Answer or return.

v. K _ IT 1S FURTHER ORDERED that acertificate of
: ' ) appealability is DENIED because the Petitioner has failed

State of South Carolina, Respondent. to make "asubstantial showing of the denial of a

constitutional right.” 28 U.S.C. § 2253(c)(2).
C.A. No. 6:11-cv-02146-RBH : .

IT IS SO ORDERED.
United States District Court, D. South Carolina,

Greenville Division.
October 11, 2011
. ORDER ’ - o A .
R. BRYAN HARWELL, District Judge.

Petitioner, .a state pa.rolee,proceedihg -pro se._,
brought this suit seeking relief pursuant to 28 US.C. §
2254, This matter is before the court for review of the
Report and Recommendation of United States Magistrate -
Judge Kevin F. McDonald, made in accordance with 28
Us.C. §636(b)(1)(B) and Local Rule 73.02 for the’
District of South Carolina:

The  Magistrate Judge makes only a
recommendation to this court. The recommendation has
no presumptive weight. The responsibility to make a final ) : o
determination remains with this court. See Mathews v. ' ’ . o )
Weber , 423 U.S. 261, 270-71 (1976). The court is : \
charged with making a de novo determination of those
portions of the Report and Recommendation to which -
specific objection is made, and the court may accept, '
reject, or modify, in whole or in part, the
recommendation of the Magistrate Judge or recommit the
muatter with instructions. See 28 U.S.C. § 636(b)(1).

Neither party has filed objcctxons to the Report and
Recommendation. In the absence of objections to the
Report and Recommendation of the Magistrate Judge,
this court is notrequired to give any explanation for
adopting the recommendation. See Camby v. Davis , 718
F.2d 198, 199 (4th Cir. 1983). The Court reviews only for
clear error in the absence of an objection. See Diamond
v. Colonial Life & Accident Ins. Co. ,416 F.3d 310 (4th
Cir. 2005) stating that "in the absence of a timely filed
objection, adistrict court need not conduct de novo
review, but instead must only satisfy itself that there is no
clear error on the face of the record in order to accept the
recommendation.” (quoting Fed.R.Civ.P. 72 advisory
committee's note).

After a thorough review of the record in this case,
the Court finds no clear error. Accordingly, the Report
and Recommendation of the Magistrate Judge is adopted
and incorporated by reference. Therefore, it is '
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

Ralph L.-Erwin, # 051231,
aka Ralph Leroy Erwin, .
C/A No. 6:11-2146-RBH-KFM

Pétitioner,
REPORT AND

VS. RECOMMENDATION

State of South Carolina,

~ Respondent.

v N N

The petitioner, Ralph L. "Erwin'“(“Petitioner”'),"éstate parolee, files this action
~ seeking habeas corpus relief pursuant to 28‘U.S.C. § 2254. Petitibner has‘ filed two
previous § 2254 petitions in this Court, which raise the same issues for review. Plai'ntiff’s
§ 2254 petition in this c;asé is successive..

DISCUSSION

Under established local procedure in this judicial district, a careful review has

been made of the pro se petition pursuant to the Anti-Terrorism and Effective Death '

Penalty Act of 1996. Petitioner is a pro se litigant, and thus his pleadings are accorded

'liberal construction. See Erickson v. Pardus, 551 U.S. 89 (2007)(per curiam); Hughes v.
Rowe, 449 U.S. 5, 9-10 & n. 7 (1980)(per curiam); and Cruz v. Beto, 405 U.S. 319 (1972).

Even under this less stringent standard, the petition.is subject to summary dismissal. The

requirement of liberal construction does not mean that the court can ignore a clear failure
in the pleading to allege facts which set forth a claim currently cognizable in a federal
district court. Weller v. Department of Social Services, 901 F.2d 387 (4th Cir. 1990).

Petitioner raises two grounds in his petition, which are as follows: (1) “ex post

0
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facto violation - the statute of limitations has run out on sentence;” and (2) “cruel and

unusual punishment - violation of 14th and 8th Amendments.” ECF No. 1 at 5, 6. A prior
§' 2254 petition, filed by Petitioner on May 9, 2011, raises these same issues. The prior
petition was dismissed because it is a succes'sive petition.l See Erwin v. State, C/A No.
6:11-1070-RBH (D.S.C. June 2, 2011). As discussed in this recent case, which was
dismissed only two rno"nths.prior to Petitioner filing the current case, Petitioner’sgrounds
for relief have already been considered in Petitioner’s § 2254 petition dismissed in 2008.
Id.; see also Erwin v. State, C/A No. 6:07—959-‘RBH (D.S.C. February 28, 2008). Any
: subsequent § 2254- petition raismg the grounds that have already-been considered is a.
successwe petition and must be dismissed pursuant to 28 U.S.C. § 2244(b)(1). The
petition.for habeas relief in this case should be dismissed because itis successrve forthe
same reasons as idiscussed in. Petitioner’s prior case, Erwin v. State,, C/A No. 6:11-1070-
RBH (D.S.C. June 2, 2011).
RECOMMENDATION
Accordingly, it is recommended that the § 2254 petition be dismissed without

prejudice and_’witheut requiring Respondent to file an Answer or return. See Rule |

4, Rules Governing Section 2254 Cases (“If it pIainly'appears from the petition and-any

attached exhibits that the petitioner is not entitled to relief in the district court, the judge

must dismiss the petition and direct the clerk to notify the petitiOner.”).'_ ‘

- s/ Kevin F. McDonald
United States Magistrate Judge
September 16, 2011 ' _
Greenville, South Carolina

£



Ralph Leroy Erwin formerly #51231 a/k/a Ralph ‘L.
Erwin, Petitioner, .

V.
State of South Carolina, Respondent.
C.A. No. 6:11-cv-01070-RBH

United States District Court, D. South Carolina,
Greenville Division. -

June 2, 2011
ORDER
R. BRYAN HARWELL, District Judge.

" Plaintiff, a resident of Spartanburg, South Carolina,
proceeding pro se, brought this suit pursuant to 28
U.S.C. § 2254. This matter is before the court for review
of the Report and Recommendation of United States
Magistrate Judge Kevin F. McDonald, made in
accordance ‘with 28 U.S.C. § 636(b)(1)(B) and Local
Rule 73.02 for the District of South Carolina.

The  Magistrate Judge makes - only a
recommendation to this court. The recommendation has
no presumptive weight. The responsibility to make a final
determination remains with this court. See Mathews v.
Weber , 423 U.S. 261, 270-71 (1976). The court-is
charged with making a de novo determination of those
" portions of the Report and Recommendation to which
specific objection is made, and the court may accept,
reject, or modify, in whole or in part, the
recommendation of the Magistrate Judge or recommit the
matter with instructions. See 28 U.S.C. § 636(b)(1).

Neither party has filed objections to the Report and
Recommendation. In the absence of objections to the
Report and Recommendation of the Magistrate Judge,
this court is not required to give any explanation for
adopting the recommendation. See Camby v. Davis , 718
F.2d 198, 199 (4th Cir. 1983). The Court reviews only for
clear error in the absence of an objection. See Diamond
v. Colonial Life & Accident Ins. Co. ,416 F.3d 310 (4th
Cir. 2005) stating that "in the absence of a timely filed
objection, adistrict court need not conduct de novo
review, but instead must only satisfy itself that there 1s no
clear error on the face of the record in order to accept the
recommendation.” (quoting Fed.R.Civ.P. 72 advisory
committee's note).

After a thorough review of the record in this case,
the Court finds no clear error. Accordingly, the Report
and Recommendation of the Magistrate Judge is adopted

~ and incorporated by. reference. Therefore, it is

ORDERED that the Section 2254 Petition is
dismissed  without prejudice and without requiring
Respondent to file an Answer or return.

IT IS FURTHER ORDERED that a certificate of
appealability is DENIED because the Petitioner has failed
to make "asubstantial showing of the denial of a

 constitutional right.” 28 U.S.C. § 2253(c)(2).

IT IS SO ORDERED.



Ralph Leroy Erwin, formerly # 051231, ’
- aka Ralph L. Erwin, : .

VS.

State of South Carolina,
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

C/A No. 6:11-1070-RBH-KEM

Petitioner, .
‘ Report and Recommendation

Respondent. '

Background of this Case

Petitioner is a resident of Spartanburg, South Céfo’lina. On March 24, 1961, :
in the Court of General Sessi'ons for York County, Petitioner pled guilty to murder and was - -

sentenced to life in prison. Petitioner is currently “on parole” with respect to his life

sentence.

Petitioner raises two grounds in the Petition. Those grounds are: (I) statute

of limitations has “run out” on sentence; and (/l) cruel and unusual punishment. Petitioner

‘discloses that he has a pending post-conviction case in the Court of Common Pleas for

York CoUnty (Case No. 2009-CP-46-4556).

Disbussion
Under established local procedure in this judicial district, a careful review has
been made of the pro se Petiﬁon and the Form AO 240 (Motion for Leave to Proceed in
forma pauberis) pursuant to the procedural provisions of 28 U.5.C. § 1915 and the Anti-

Terrorism and Effective Death Penalty Act of 1996. Petitioner is a pro se litigant, and thus

2
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his pleadings are accorded liberal construction. See Erickson v. Pardus, 551 U.S. 89
(2007)(per curiém); Hughes v. Rowe, 449 U.S. 5 9-10 & n. 7 (1980)(per curiam); and Cruz‘.
v._Beto, 405 U.S. 319 (1972). Even under this less stringent standard, the Petitibn is subject
to summary diémissal. The requirément of liberal conétruction does not mean that the court
can ignore é ciear failure in tlffe pleadihg to allege facts which set forth a’:vclaim currently
cognizable in a federal district courf. Wellerv. DépartmentofSoc’iallsle‘r.'vices, 901 F.2d 387
(4th Cir. 1990).
-.With respect to his conviction and sentence, Petitibner’s sole federal remedy

is a writ of h'a"b_é"a"‘s (;’orpﬁs ‘under 28 U.S.C. § 224i .or.28 ‘U'.S.C.'§”2254,‘_which 'ca‘n‘.b“e
sought only after he has exhausted h'ié state court remedies. See 28 Ufs.'C. § 2254(b);
.Picar.d V. Connor, 404 U.S. 270 (1971); and Braden v. 30th Ju.dicial Circuit Court, 410 u.s.
484, 490-491.(1973) (exhaustion required under 28 U.S.C. § 2241). |

In Ralph L. Erwin v. State .of Sduth Carolina, éivil Action N»o.
6:07-0959-RBH-WMC, Petitipner on April 10, 2007, brought a habeas corpus action to
challenge His conviction and sentence for murder entered in thé Court of General éessions
for York County on ‘March 24, 1961.A In an order filed in  Civil Action No.
6:07-09'59-RBH-WMMC on May 9, 2007, the Honorable William M. Catoe, United States
Magistrate Judge,' authorized service of process. On August 28, 2007», Pet‘it-ioner-filed his
own motion for summary judgment.

After receiving an exfension of time, the Office of the Attorney Gener;gll of the
State of South Carolina on August 31, 2007, filed a return, memdrandum, and motion for

summary judgment. Magistrate Judge Catoe on Septvember 4, 2007, issued a Roseboro
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order to apprise Petitioner of dispositive motion procédure. See Roseboro v. Garrison, 528

F.2d 309 (4th Cir. 1975). Petitioner’s initial response to the motion for‘summaryjudgment

was filed on the same day as the Roseboro order. Petitioner on September 20, 2007, filed”

his second response to the Roseboro order.

| In a Repcgrt and Recommendation- filed in Civil -Action No.
'6:07-0959-RBH-WMC on January 7, 2008, Magistrate Judge Catoe recommendéd that
Respondent’s motion for summary judgment be granted and that Petitioner’s motion for

summary judgment be denied. The parties in Civil Action No. 6:»07-0959-R_BH-WMC were

apprised of their right to file timely written objections to the Report and Recommendation '

and of the serious consecjuences of a failure tovdo so.b ‘Copies of ‘the'Report and
Recommendation were mailed by the Clerk’s Office to Petitioner at_‘his origina! addreés
listed on the petition ahd .laVltervb to his then-new address. No objéc.tions were ﬁléd.

]n aﬁ Order filed in Civil Action No. 6:07-0959-RB.H-WMC on February 28,
2008, the Honorable R. Bryan Harwell, Uﬁited States District Judge, adopted the Report
and Recommendation. NoAappeVal was ﬁled in Civil Action No. 6:07-0959-RBH-WMC.

The standard for determining whether a petition is successive appears in
Slack v. McDaniel, 529 U.S. 47>3, 485-89 (2000) (to q_ualify as v“s‘uccessivé” petition, prior
petitio>n muét héVe been.adjudi'cat_ed on the me'rits). ‘See also Tyler v. Cain, 533 U.5.656
(2001) (Section 2244(b) applies wheh first hébeas corpus petition adjudicated on the merits
was filed prior to enactment of AEDPA and second petition was filed after enactm.ent of
AEDPA). Siﬁce Civil Ac‘tion No. 6.:07-0959-RBH~KFM‘ was decided by summaryjudgmeAnt,
the petition in the above-captioned case (Civil Action Noi 6:1 1-1070-RBH-KFM) is

successive.

45



6:11-cv-01070-RBH  Date Filed OS/lllli Ehtry Number 10 - Page 4 of 6

Ground l‘(statute of limitations has “run out” on life sentence) of the Petition
" in the above-captioned case was raised as Ground IV in the petition filed in Civil Action No.
6:07-0959-RBH-KFM. Moreover, although Ground Ii (crueland unusual punishrﬁent) of the

Petition in the above-captioned case was not enumerated as a separate ground in the

petition filed.in Civil Action No. 6:07-0959-RBH-KFM, Petitioner clearly had the opportunity -

to raise itin Civil Action No. 6:07-0959-RBH-KFM. See Briley v. Booker, 746 F.2d 225, 227

- (4th Cir. 1984)f(cifting Woodard v.Hutch)’ns, 464 US 377 (1984)). 7
This court may take jud>icia| notice of Civil Action No. 6:07-0959-RBH-KFM.

See C'olo‘nia‘l‘P‘énn Ins. Co. v. Coil, 887 F:2d 1'236, 1239 (4th Cir. 1989)"(“Wé'note that ‘the

host fréquent use o'fjudi_cia! notice is in n‘oticing t_hé content of cdurt records.”); Mann v.
‘Peoples First National Bank & Trust Co., 209 F.2d 570, 572 (4th Cir. 1954); and Long v.
Ozmint, 558 F. Supp. 2d 624, 629 (D.S.C. 2008).

When a. petitioner has previously litigated a § 2554 petition, he or she must,
“[blefore a‘second or sUccessive application permitted by this section is filed in the district
court,” . .. “rhove in the appropriate court of appeals"for an order authorizing the district
court to consider the.application.” 28 U.S.C. § 2244(b)(3)(A). See also Rule 9, Rules

Governing Section 2254 Cases in the United States District Courts (“Before presenting a

second or successive petition, the petitioner mustobtain an order from the appropriate court

of appeals authorizing the district court to consider the petitioh as required by 28 U.S.C.-

§ 2243(b)(3) and (4).").
There is no indication in the present petition that Petitioner has sought leave
from the United States Court of Appeals for the Fourth Circuit to file the Petition in the

above-captioned case. Leave from the United States Court of Appeals for the Fourth Circuit

4
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is required under the Anti-Terrorism and Effective Death Penaity Act of 1996 for filers of
successive § 2254 pe.titions. In re Vial, 115 F.3d 1192, 1194 (4th Cir. 1996) (“Under the
AEDPA, an individual may not file a second or successive § 2254 petition for.a writ of

habeas corpus or § 2255 motion to vacate sentence without first receiving permission to do

so from the appropriate circuit court of éppeals.”).

47

On December 1, 2009, the Rules governing Section 2254.and 2255 cases in

the Unitedetates District Courts were amended to require that the district court issu.e or
deny a certificate of appealability when a fin'aI. rUIing ona post-conviption petition is issued.
'S-‘ee-R-ulev 14(a), Rules Governing- Section 2254 Cases inthe Unitéd..States Di_stljict Coprts:
“The district court must issue or deny‘ a certificate of appealability when it enfers a final

order adverse to the applicant.”

Recommendation
Aécordingly, it is recommended that the Section 2254 Petition be dismissed
without prej.udicé and without requiring Respondent to file an Answer or return. See Rule

4, Rules Governing Section 2254 Cases in the United States District Coﬁrts (“If it plainly

appears from the petition and any attached exhibits that the petitionér is not entitled to relief

in the district court, the judge must dismiss the petition and direct the clerk to notify the
petitioner.”). It is also recommended that the District Court deny a Certificate of

' App‘ealability. _ Petitioner's attention is directed to the important notice on the next page.

May 11, 2011 : s/Kevin F. McDonald
Greenvilie, South Carolina United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

GREENVILLE DIVISION
" Ralph L. Erwin, #51231, ) _
‘ ) "C.A. No.: 6:07-959-RBH
Petitioner, )
. ) '
VS. ) ORDER
State of South Carolina, )
o )
Respondent. ) -
)
)

- This matter is before the court for review of the Repért and Recommendation of United
States Magistrate Judge William M. Catoe, made in ac.cc')rdanlce with 28 U.S.C. § 636(b)(1)(B) and
Local Rule 73.(‘)2>for the District of South Ca-rolina. o

The Magistrate Jﬁdge makes only a recommendation to this court. The recommendation '
has no presﬁmptive weight. The responsibility to rﬁake a final determination remains with this

court.” See' Mathews v. Weber, 423 U.S. 261, 270-71 (1976). The court is charged with making

. a de novo determination of those portions of the Repbrt and Recommendation to which specific
objection is nia'de; and the court may accept, reject, or ﬁlodify, in whole or in part, the recommen-
dation of tﬁe Magistrate Judge or fecommit the matter with instructions. See 28 U,S.C;
§ 636(b)(1).

The Peﬁtioner filed no objéctions_ to the Report and Recommendation. In the absence of
objections to the Report and Recommendation of the Magistrate Judge, this court is not required

to give any explanation for adopting the recommendation. See Camby v. Davis, 718 F.2d 198, 199

(4th Cir. 1983).
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After a thorough review of the Report and Recommendation and the record in this case,

the court adopts Magistrate Judge Catoe’s Report and Recommendation and incorporates it herein.

" It is therefore

ORDERED that the respondent’s motion for summary judgment is hereby GRANTED.
~ Further, the petitioner’s motion for summary judgment is DENIED.

IT IS SO ORDERED.

S/ R Bryan Harwell
- R. Bryan Harwell
United States District Judge

~ Florence, South Carolina
February. 28, 2008
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.Ralph L. Erwin, #51231,
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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF SOUTH CAROLINA

GREENVILLE DIVISiON

| Civil Action No. 6:07-0959-RBH-WMC
Petitioner, ' _ _ -
REPORT OF MAGISTRATE JUDGE

VS,
State of_South Carolina,

Respondent.

N S N N i St v v Nt e

The petitioner a state prisoner proceeding pro sé; seeks habeas corpus relief

_pursuant to Title 28, United States Code Section 2254.

Pursuant to the prov15ions of -Title 28 United States Code, Section:

"636(b)(1 )(B), and Local Rule 73.02(B)(2)(c), D.S.}C., this magistrate judge is authonzed to
review posttrial petitions for relief.and submit findings-and recom_m‘endations to the District

Court.

'BACKGROUND OF THE CASE

The record reveals that the petitioner. was conﬁned in the South Carolina
Department of Corrections pursuant to orders of commitment of the Clerk of Court for York )
County The petitioner is now residing in Spartanburg County, South Carolina on parole’
for the subject charge. The petitioner was indicted for murder at the January 1961 term of |

General Sessions forthe York County Grand Jury. He was represented by attorneys Harley

~Gaston, Jr. and Robert Hayes. On March 24,1961, the petitioner pleaded guilty as indicted

"Parole satisfies the custody requirement of any habeas action.
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to murder. He was sentenced by the Honorable James M. Brailsford, Jr., to confinement

for life. The petitio‘ner did not appeal his guilty plea or sentence. ‘
Subsequently, the petitioner was granted parole on'June 17, 1971, and his
parole was revoked on-August 20, 1975. The petitioner vvas again granted\parole-on
January 20, 1982 and was declared an absconder on January 12, 1983 at which time-a |
warrant was lssued for the petltloner sarrest and subsequent revocation- actlon was taken |
The petltroner was apprehended and his revocation was affirmed before the parole board
on July 24, 1985. | N | | |

The petrtloner flled an appllcatron for post-conwctlon relief (PCR) on:

~October 10, 1991 An evrdentlary heanng was convened on October 21 1992 at the York '

County Courthouse The petltloner raised the following issues in his flrst PCR
| (1) Ex PostFacto violation in that:

a. | The application of the 1986 S.C. Criminal Justice

Improvement Act to Applicant’s.case results in Applicant -

only being eligible for parole every two years rather than
“every year; and :

b. The application of the 1986 S.C. Cnmlnal Justice
Improvement Act to Applicant’s case results in Applicant

~ not being eligible to partlmpate in- the SCDC work
release program :

The Honorable Thomas J. Ervin, Clrcwt Judge denied and dismissed the petitioner's PCR

| application by wntten ‘order in December 1992.

The petltroner then filed a timely appeal. The South Carolina Supreme Court |
granted the petltroners petmon for writ of certiorari and. reversed the PCR court’s
determlnatlon that there was not an ex post facto vrolatlon in thlS case. Erwin v. State

Memorandum Opinion No. 93-MO-286 (filed August 20, 1993). The respondent filed a

“motion to stay remittitur, which was denied and the remittitur was issued October 8, 1993.

!
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The petitioner then filed a second PCR on October 22, 2003. The petitioner
was represented by Pamela Pearson. In this second PCR application, the petitioner
alleged he was being held in custody unlawfully for the following reasons (verbatim):

- (1) - | was.convicted under a statute which is unconstitutional;
and :

(2) The statute of limitation has run out on the sentence.

. The respondent made its return and motion to dismiss by way of motion for summary

Judgment on November 11, 2004. The second PCR court had before it the records of the

York County Clerk of Court regardrng the subject conviction; the petitioner's records from’

- the South Carohna Department of Correctlons and the petltloners pnor PCR and PCR

'appeal records The court granted a condrtronal order of dlsmrssal dated December 29 i

2004, The order was filed January 11, 2005.-

In the order, the Honorable Lee Alford, Circuit Judge, granted the motron to

' dlsmlss and summanly dismissed the petrtloners second PCR apphcatlon as successive
to his pr|or apphcatron and found the allegatlons could have been raised in the petltroner s'_ .
' ‘ frrst applrcatlon Judge Alford also found the second PCR actlon should be summanly

' dlsmlssed because it farled to comply with the one year statute of lrmltatrons for t"llng PCR

actionsin South Carolina. The petitioner had one year fromthe effectlve date of the statute
of Irmltatlons July 1, 1996, in which to file a PCR application, and the petrtroner did not flle

the second PCR act»ion_until October 22, 2003. The petitioner was therefore time barred.

The court-gave the petitioner 20 days to show the court why the dismissal should not

become final. Petitioner’s counsel received the conditional order on January 20, 2005, and

had until February 9, 2005, to.submit reasons why the order should not become final. - |
On January 20 2005, the petitioner filed a document captioned “Objectrons

to State s Intent to Summanly Drsmlss PCR Application.” In thls document the petrtloner

argued he was not informed of any appeals process by his attorneys nor drd he know of any
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appeals process. The petitioner also argued that the statute of limitationson a life sentence

was 30 years at the time of his conviction. The petitioner argued that regardless of parole

violations, his sentence should h'ave' run out at 30 ye"ars The petitioner was served with

the condltronal order of drsmlssal on February 11, 2005

On February 15, 2005, the petitioner’s attorney, Pamela Pearson flled an
Amendment to Petition for Post Conwctron Relref The petmoner alleged three grounds
in this filing: - '

(1) Demal of effective assistance of counsel The applicant
claims he was not effectively represented at his original plea of
1961; X

(2)  Denied due process of law - ‘The applicant claims the:
state made error in his case by not holdlng a competency to -
stand trlal hearlng, and -

(3) Denied due process of law “The State convrcted the
applicant with an indictment that was not considered a “true
bill.” (and) It does not have an indictment number on it.

'on April 27, 2005, Judge Alford found that the petitioner had not shown sufficient reason

in the mtervenmg 20 days why the condrtlonal order should not become final. Therefore

Judge Alford ordered that for the reasons stated in the December 29, 2004, order, the

I petitioner’s second PCR appllcatlon was denied and d|sm|ssed with preJudlce. - _The final

or_der was served on the petitioner's counsel on April 13, 2005. The final order was filed on

' vl\/lay' 6, 2005. The petitione_r received notice of entry ot the order on May 9, 2005. The

pe_titionertimely appealed the dismissal of his second PCR application by filing his appeal
on May 26, 2005. | o

- The petltroner filed a writ of certiorari following the denlal of his: seoond PCR
appllcatlon His appellate counsel in this collateral matter asserted to the South Carolina-
Supreme Court that the appeal was W|thout merit and reque_sted permission to withdraw

from further representation. The petitioner filed a pro se petition. ‘The South Carolina
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Supreme Court transferred the appeal to the South Carolina Court of Appeals. After careful |

consideration of the entire record as required by Johnson v. State, 294 S.C. 310, 364

S._E.2d 201 (1988), the South Carolina Court of Appeals denied the petitioner’s petition for -
Writ of certiorari on ‘NoVember 29, 2006, and granted. appellate counsel’s _request to -
withdraw. The order was filed the same day. The remittitur wés filed January 9, 2007.
The petrtloner was subsequently paroled and res:des in Spartanburg County
Since the petltloner was sentenced to life in prison, he is stillunder supervrsmn of the South_ |
Carollna Department of Probatlon and Parole.

In his petrtron now before this court the petltloner makes the . followrng-

allegatlons (verbatlm)

@) Convrcted under a statute whrch was declared to be
unconstltutlonal *

| was convicted under a statute that was declared
unconstitutional by.both the United States Supreme Court and

~ the South Carolina Supreme Court. Furthermore the statute
took affect in 1962. | was convicted of it in 1961.

(2) Denie-d due prOCess of 'Iaw by trial counsel. ‘

My original trial counsel advised me to plead’ gurlty to murder
where the only evidence against me was a statement | made
statlng the shooting was an accident. This type of advice was
not in the realm of competent counsel.

 (3)  Denied Due Process of Law

" The State made’ an error in not holding a competency to stand
trial hearing, after evaluation was ordered by Judge James E.
Brailsford, Jr. It is my belief that the Petitioner was not
competent at the time of the heanng in 1961 See Attached -
Order

(4) Stétute'of Iimitations has run out on this life sentence..
At the time petitioner received his life sentence, the amount of

time to be served on a life sentence was thirty years with some
~ or most defendants. actually serving 12 years
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On August 28, 2007, the petitionerfiled a motion for summary judgment. The
respondent ﬁ,led' its oppo_sition‘t'o the motion on September4, 2007. On August 31, 2007,
the respondent filed a motion for surhmafyjudgment. By Qrder'filed September 4, 2007,
pursuantto Roéebore V. Garrison, 528 F.2d 309 (4" Cir. 1975), the beﬁtioner was advised
of the summaryjudgmeﬁt,dismissal procedure ehd the possible consequencesvif he failed: |
to adequately respond to the rhotion. The petitioner_ filed his oppoeition_ to the motion for’

summary judgment on September 20, 2007.

APPLICABLE LAW |
Title 28, United States Code, Section 2254(d) and (e) provides in pertinent |

part as follows:

(d) An application for a writ of habeas corpus on behalf of a

" person in custody pursuant to the judgment of a State court-
shall not be granted with respect to any claim that was -
adjudicated on the merits in State court proceedings unless the
adjudication of the claim — : o

- (1) resulted in a decision that was confrary to, or
involved  an unreasonable application of, clearly
established Federal law, as determined by the Supreme -
Court of the United States; or ' _

| (2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

(e)(1) Iri a proceeding instituted by an application for a writ of
habeas corpus by a person in custody pursuant to the judgment
of a State court, a determination of a factual issue made by a
State court shall be presumed to be correct. The applicant
shall have the burden of rebutting the presumption of
correctness by clear and convincing evidence. ,

Title 28, United States Code, Section 2244(d), provides:
(1) A 1—year period of limitation shall apply to an ap,plicétion
for a writ of habeas corpus by a person in custody

pursuant to the judgment of a State court. The limitation
period shall run from the latest of — ‘

6
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(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time .
for seeking such review;

(B) the date on which the |mpediment to filing an-
application created by State action in violation of the
Constitution or laws of the United States is removed, if
the applicant. was prevented from filing such State'
action; , :

(©) the date on which the constitutional right asserted
was initially recognized by the Supreme Court, if the
right has been newly recognized by the Supreme Court
and made retroactively applicabie to cases on collateral
review; or

(D) the date on which the factual predicate of the claim
orclaims presented could have been discovered through
the exercise-of-due-diligence:

(2) The time during WhICh a properiy filed application for
State post-conviction or other collateral review-with respect to -

* the pertinent judgment or claim is pending shall not be.counted
toward any period of limitation under this subsection..

ANALYSiS _

The respondent first argues that the petition is untimely under the one-year
statutory deadllne setforth in the Antiterrorism and Effective Death Penalty Act (“AEDPA")..
The one-year time period runs from the latest of “the date'on which the judgment became
final by the conciusion of direct review or the expiration of the time tor seeking such'review.”
28U.S8.C. § 2244(d)(1 ‘)(A) The petitioner’s convictions became final before the en'actment
of the AEDPA; accordingly, the limitations perlod began to run with the AEDPA s effeotive
date April 24,. 1996 See Hemandez V. Caldwel/ 225 F.3d 435, 439 (4‘h Clr 2000) The

Ilmita_tions period expired on April 24, 1997, unless the period was at-any time tolledforany |

properly filed state_ PCR application. 28 U.S.C.§ 2244(d)(2). A l
The petitioner filed his firstand oniy post-AEDPA PCR action on October 22,

2003, over six years and five months afte_rthe statute of limitations expired. .Assumin’g_that

7




6:07-cv-00959-RBH  Date Filed 01/07/08 Entry Number 21 Page 8 of 9
this PCR petition tolled the périod of limitations, the statute woul_d. have beén IZd from
October 22, 2003, until January 9, 2007, the date of the filing of the remittitur by ihe South
Carolina Court of Appeals. Another three months passed between thfs date and the filing
of the federal peﬁtio_n in this court on April 10, 2(_)07.2 Accord_ingly, even assu.mi‘ng that the
petitioner's successive énd.time—barred pést—AEDPA PCR action could toll the s"tatpte of
-limitations, which it could 'not, some six years and eight months of non-tolled time lapsed |
before the federal habeas petition was filed. See Pace v. DiGuglielmo, 544 U.S. 408, 417 |
(2005) (Time-barred appli‘cations. for. state .‘c‘olléteral ,réview are not “properly filed”
applications that trigger Statutbry tollivng.). | ” |
, '_ o Furthermore, the petitioner has offered no valid exp]anation aé to why thé
statute of Iirﬁitaﬁ:ons,éh‘ou‘ld be equitably tolled. In Harris v. Hutchinson, 209 F.3d 325,330 |
31 (4" Cir. 2000), the Fourth Circuit Court ofI_AppeaIs desc':ribéd‘the analysis of a claim of
“equitable tolling as _fduows:' - | - |

“As a discretionary doctrine that turns on the facts and
circumstances of a particular case, equitable tolling does not
lend itself to bright-line-rules." Fisherv. Johnson, 174 F.3d 71 0,
713 (5th Cir.1999). The doctrine has been applied in "two-
generally distinct kinds of situations. In the first, the plaintiffs
‘were prevented from asserting their claims by some kind of
wrongful conduct on the part of the defendant. In the second,
extraordinary circumstances beyond plaintiffs’ control made it '
impossible to file the claims on time." Alvarez-Machain v..
United States, 107 F.3d 696, 700 (9th Cir.1996) (citation
omitted). But any invocation of equity to relieve the strict
application of a statute of limitations must be ‘guarded and
infrequent, lest circumstances of individualized hardship

. supplant the rules of clearly drafted statutes. To apply equity
generously would loose the rule of law to whims about the.
adequacy of excuses, divergent responses to claims of
hardship, and subjective notions of fair accommodation. We '
believe, therefore, that any resort to.equity must be reserved for
those rare instances where--due to circumstances external to
the party's own conduct--it would be unconscionable to enforce

"%t does not appear that the petitioner was incarc_e_rated atv the time of the filing of the petition.
Accordingly, he would not be entitled to a Houston v. Lack, 487 U.S. 266, 275-76 (1988), delivery date. -

8
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5 1
" the limitation period agalnst the party and gross injustice would
resutt .
Id. at 330. The petmoner has failed to put forth any. facts supportlve of eqwtable tollmg

Based upon the foregomg the petttton was not tlmely filed, and itis barred by

Sectlon 2244(d)(1)

CONCLUSION AND RECOMMENDATION

Berng ‘mindful that Congress enacted §2244(d) wuth the ... purpose of curbmg :

the abuse of the. statutory writ of habeas corpue " Allen v. Mltchell 276 F.3d 183, 186 (4‘h '

Cir. 2001) (quoting Crawley v. Catoe, 257 F.3d 395, 400 (4" Cir. 2001)), this court

-~ concludes that the"petition in-this case wa'S'untimely--ﬁled-,--e\’/en-when prop'erly~tolled'.3

Wherefore fba’sed upon the foregoing,t’it is recommended that the
-respondents motlon for summaryjudgment be granted See Rouse v. Lee, 339-F.3d 238
257 (4™ Cir. 2003), cert denied, 541 U.S. 905 (2004) (afflrmlng drsmrssal of petrtron filed
one day- late). Further, it is re_commended that__the petrtloners motlon for summary

j'udgrnent be denied..

s/Wiliam M. Catoe -
" United States Magistrate Judge

January 7, 2008

Greenville, South Carolina

3The decision of the Fourth Circuit Court of Appeals in Frasch v. Peguese 414 F.3d 518 (4" Cir. 2005),
is inapposite on the facts.

‘As this court has recommended dismissal based on statute of limitations grounds the respondent’s
other grounds:for dismissal will not be addressed: S rrummiiat
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onthe . th o dny of_Dcaster_ , o
in the year of our Lord one thotsand nine hundred and_____8ixty — with : .

- and army, at._..... York Gounty Courthopse. , i the cmmty"i_:f}
o JORR e ot ' et and State. of South le i
in and upon o‘ne..._m_...x..’.!i,’...i.&m.fiﬂm.;.llﬂ.nl. Ahe County.and Sata Atcrams, ... -

< it s agianaene

feloniouily, wilfully end of his malke lfofcthought did make an assult, and that the said, ottt 2

Falph Leroy Brwin . e et N—

% the n(d-ﬁn- Fula_Fields, - ernipmee oo thien mud there ieionitvm:.“_ .

wilfully and of.hb malice sforsthought ~with.__._:.!.-lﬂﬂ.dad.jhotqun ' .

< RDR0ks. ity povktrRbe o and wounds gfv_fng o the: 8
_Mrp, Fyula Fleldi e . - thereby in nnd upon the._.._. “‘“"‘.““?5-_ 1

body, bedd and linte o e nidm‘.-.ﬁ-!?ﬁ..ti‘?@l&.’.ﬁiﬁldl#
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one mortal wound of which said mortal wound

the said__Mre, Eula Fields did then and there die an the 2lith day of Dm:ﬁmhen,_lgéo_
in the Countv of Inrk, State of South CarOIina
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‘And so the Jurors aforesaid, upon their oath aforesaid, do say that the said
Ralph Leroy Erwin
f;,eu{‘the said Mrs. Eula Fields then and there
in the manner and by the means aforesaid, felomously, wilfully and of his malice aforethought, did klll
=7

and murder, against the form of the Statute m -such case made and provided, and against the peace and

H -
GERGE F. COLEMAN

dignity of the State.

Solicitor.
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STATE OF SOUTH CARCLINA IN THE COURT OF GENI;ZRAL SESSIONS
COUNTY OF YORK

The sentence of the court is that you, Ralph Leroy Erwin, be confined

at hard labor in the State Penitentiary during your whole life time.

7 7 /
_ /’ff'ﬁ{y “BRAILSFORY, JR. (
Presiding Judge

— 6th_Judicia1 Cirwuit

" March ZhTYRY

Yor}g, sS. C.
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1456 STATUTES AT LARGE [No. 561

until the sum of Seven Thousand,Five Hundred ($7,500.00) Dollars,
or a sum similar to the one to be borrowed, is available as a donation
from the P.W.A. or some other Governmental Agency. The note so
executed is hereby secured by one half (34) of one (1) mill of the
millage fixed in Section 6 of Section 1 of the Act herein amended.
This one half (24) mill when collected by the Treasurer of Sumter
County shall be applied by him as collected at the end of each month
upon the payment of the said note, or notes.”

SECTION 2: Repeal—All Acts or parts of Acts inconsistent here-
with are hereby repealed.

SECTION 3: Time effective.—This Act shall take effect upon its
approval by the Governor. ’

Approved the 6 day of Oct 1941

(R547, S141, Hdd4, of 1941) No. 562

AN ACT to Provide for the Suspension of Sentences and Use of
Probation in Criminal Cases; to Provide for the Creation of
the South Carolina Probation and Parcle Board and to Pre-
scribe Its Duties and Powers and the Terms of Office and
Compensation of the Members; to Provide for the Appoint-
ment of a Supervisor of Probation and Parole and Probation
Officers and to Prescribe Their Powers, Duties, Terms of Of-
fice and Compensation, and to Devolve the Powers, Duties
and Authorities of the Pardoning Board of This State Upon
the South Carolina Probation and Parole Board.

BE IT ENACTED by the General Assembly of Eo.mﬂwﬂo of South
Carolina: .

SECTION 1: After conviction or plea except where punishment
is dedth or life imprisonment judges of courts of record with
criminal jurisdiction may suspend sentence and place defendant
on probation or may impose fine and place defendant on proba-
tion.—That after conviction or plea for any offense, except a crime
punishable by death or life imprisonment, the judge of any Court
of record with criminal jurisdiction at the time of sentence may sus-
pend the imposition or the execution of a sentence and place the de-

fendant on probation or may impose a fine and also place the defend-
ant in probation. .
~ -
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SECTION 2: Probation officer report on offenses and defend-
ants.—That, when directed by the Court, the probation officer shall
fully investigate and report to the Court in writing the circumstances
of the offense and the criminal record, social history, and present
condition of the defendant, including, whenever practicable ,the find-
ings of a physical and mental examination of the defendant. When
the services of a probation officer are available to the Court, no de-
fendant charged with -a felony, and, unless the Court shall direct
otherwise in individual cases, no other defendant shall be placed on
probation or released under suspension of sentence until the report
of such investigation shall have been presented to and considered by
the Court.

SECTION 3: Conditions of probation.—That the Court shall de-
termine and may impose, by order duly entered, and may at any
time modify the conditions of probation and may include among them
the following or any other: Hﬁmﬁ the probationer shall:
(a) Refrain from the violation of any State or Federal penal laws;
(b) Avoid injurious or vicious habits ;
(c) Avoid persons or places of disreputable or harmful character;
(d)- Permit the probation officer to visit at his home or elsewhere;
(f) Work faithfully at suitable employment as far as possible ;
(h) Pay a fine in one or several sums as directed by the Court;
(j) Support his dependents; \
(k) Follow the probation officer’s instructions and advise regard-
ing recreational and social activities.

SECTION 4: Period of probation or suspension of sentence—
discharge—arrest probationers—revoke dispose of case.—That
the period of probation or suspension of sentence shall not exceed a
period of five years and shall be determined by the Judge of the Court
and may be continued or extended within the above limit. Upon the
satisfactory fulfillment of the conditions of probation or suspension
of sentence the Court shall by order duly entered discharge the de-
fendant. At any time during the period of probation or suspension
of sentence, the Court may issue or cause the issuing of a warrant
and cause the defendant to be arrested for violating any of the con-
ditions of probation or suspension of sentence. Any police officer, or
other officer with power of arrest, upon the request of the probation
officer, may arrest a probationer. In case of an arrest the arresting

ey
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officer shall have a written warrant by said probation officer setting
forth that the probationer has, in his judgment, violated the conditions
of probation and said statement shall be warrant for the detention
of said probationer in the county jail, or other appropriate place of
detention, until said probationer can be brought before the Judge of
the Court. Such probation officer shall forthwith report such arrest
and detention to the Judge of the Court and submit in writing a re-
port showing in what manner the probationer has violated his pro-
bation. Upon such arrest, the Court shall cause the defendant to be
brought before it and may revoke the probation or suspension of
sentence and shall proceed to deal with the case as if there had been

no probation or suspension of sentence.

SECTION 5: The South Carolina probation and parole board—
pay—term—appointment—vacancy—duties and powers of par-
doning board devolved on.—The South Carolina Probatiof and Pa-
role Board shall consist of one member from each Congressional Dis-
trict of the State, and they shall serve without salary but shall re-
ceive ‘actual traveling expenses and Ten ($10.00) Dollars per day
while in the performance of their official duties. The terms of office
of the members of said Board shall be for a period of four (4) years
and until their respective successors are appointed and qualified. The
members of said Board shall be appointed by the Governor with the
advice and consent of the Senate. All vacancies occurring among the
members of said Board shall be filled as soon as practicable by the
Governor by appointment with the advice and consent of the Senate
for the unexpired term. The said Board shall elect annually between
January 15th and January 30th, a Chairman from its members. All
powers, duties and authorities of the Pardoning Board of this State
are hereby devolved upon the said The South Carolina Probation
and Parole Bodrd.

SECTION 7: Supervisor of probation and parole—assistants.—
That the said South Carolina Probation and Parole Board is author-
ized and empowered to appoint a Supervisor of Probation and Parole,
who shall serve as its executive secretary, and shall receive a salary
of not less than Three Thousand Six Hundred ($3,600.00) Dollars
nor more than Four. Thousand ($4,000.00) Dollars per annum, pay-
able semi-annually, and shall also be paid traveling and other neces-
sary expenses in the performance of his official duties, and who shall
give his entire time to the work. When the necessity of the service
requires, it shall appoint one or more assistants and fix their salaries.

~ — oS
{ i K
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ECTION 8. Supervisor—appoint probation officers and clerical
lp—duties and powers.—That the Supervisor of Probation and
““Parole shall appoint, subject to the approval of the South Carolina
_Board of Probation and Parole, such probation officers as are re-
..ﬂz.r.ma for service in the State, and such clerical assistance as may
m recessary.

"The Supervisor of Probation and Parole shall direct the worlk
5f the probation officers appointed under this Act. He shall consult
~and co-operate with the Courts and institutions in the development
;of methods and procedure in the administration of probation and
..wmaoymw and shall arrange conference of probation officers and judges.
:*He shall make an annual written report with statistical and other in-

S :  Probation officers — work under supervisor — sal-
336
gpmmlmxwmﬁmom]omdw llﬁﬁﬁ @movmﬁon officers m%@oEﬁma under

“otherwise as the Supervisor of Probation and Parole may determine.
hey shall be paid salaries, to be fixed by the South Carolina Board
of Probation and Parole not to exceed Two Thousand One Hundred
@m 100.00) Dollars per annum, payable semi-monthly, and shall also
“he paid traveling and other necessary expenses incurred in the per-
moﬁnmnnm of their official duties as probation officers when such ex-
ipense accounts have been authorized and-approved by the Supervisor
of Probation and Parole. Each person appointed as a probation officer
shall take an oath of office as required by State officers, and shall be
noted of record by the Clerk of Court.

SECTION 10: Probation officers—duties and powers.—That a
robation officer shall investigate all cases referred to him for investi-
gation by the Judges of the Courts or by the Supervisor of Probation
and Parole, and shall report in writing thereon. He shall furnish to
each person released on probation under his supervision a written
statement of the conditions of probation and shall instruct him re-
garding the same. Such officer shall keep informed concerning the
onduct and condition of each person on probation or parcle under
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his supervision byvisiting, Eaﬁwism_nm@oim. and in other ways, and
shall report thereon in writing as often as the Court or Supervisor of
Probation and Parole may require. Such officer shall use all practic-
able and suitable methods, not inconsistent with the conditions im-
posed by the Court or the Supervisor of Probation and Parole, to aid
and encourage persons on probation or parole to vnﬂm about im-
provement in their conduct and condition. Such officer shall keep de-
tailed records of his work; shall make such reports in writing to the
Supervisor of Probation and Parole as he may require; and shall per-
form such other duties as the Supervisor of Probation and Parole
may require. A probation officer shall have, in the execution of his
duties, the powers of arrest and to the extent necessary for the per-
formance of his duties the same right to execute process as is now
given, or that may hereafter be given by law, to the sheriffs of this
State. In the performance of his duties of probation and parole in-
vestigation and supervision he shall be regarded as the official repre-
sentative of the Court and the South Carolina Board of Probation
and Parole.

SECTION 11: Cases board act on.—That in all cases cognizable
of this Act, the South Carolina Probation and Parole Board, with the
approval of the Governor, may upon ten days’ written notice to the
Solicitor and Judge who participated in the trial of the prisoner, pa-
role any prisoner convicted of a felony and imprisoned in the State
Penitentiary, in any jail or upon the public works of any County, who
if sentenced for less than life, shall have served at least one-third of
the term for which he was sentenced, not deducting any allowance
of time for good behavior, or who, if sentenced for life, shall have
served five years less the diminution which would have been allowed
for good conduct, pursuant to law,_had his sentence been for thirty

_years, or who, if he is a first offender and is sentenced for an inde-
terminate term, shall have served the minimum for which he was
sentenced not deducting any allowance for time for good behavior or
who, if sentenced for more than’ one year, shall have served one-third
of the term for which he was sentenced, not deducting any allowance
of time for good behavior. That, after a prisoner has served one-third
of his-sentence, if such sentence exceed one year, #.mm made manda-
tory that the Board review his case, irrespective of whether or not
any applicaation has been made therefor, for the purpose of deter-

mining whether or not any stch prisoner is entitled to any of the
. £ endidad Lan lythie At

b
B
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&..‘....,MQ__H_HOZ 12: Prisoners @pw&mloouﬁﬁoswl&o@a determine
$Holations—no arguments or appearances—effect of cancelling pa-

....‘.m..,mm@.lermﬁ the South Carolina Probation and Parole Board is re-

“quired to carefully consider the record of the prisoner, before and
fer imprisonment, and, no such prisoner shall be paroled until it
Hall appear, to the satisfaction of said Board, that the prisoner has
1$hown a disposition to reform ; that, in the future, he will probably
obey:the law and lead a correct life ; that by his conduct he has merited

Y essening of the rigors of his imprisonment; that the interests of

[l

S society will not be irapaired thereby; and that suitable employment

“sibeen secured for him; and the paroled prisoner, shall as often
may be required, render a written report to said Board giving such
information as may be required by the Board which shall be approved
.v..‘.;r.m person in whose employment the prisoner may be at the time.
‘:7That the South Carolina Probation and Parole Board shall issue
anzorder in quadruplicate signed by each member of the Board which,
Sficountersigned by the Governor (and the acceptance of the prisoner
P2 ed thereon by his signature) directing the officer, officers ot Board
ta¥ing the supervision and control of the prisoner to forthwith release
e ;prisoner on parole, and the prisoner shall serve the remainder
¥ ¥is term of imprisonment up to the maximum, subject to the con-
ions and restrictions hereinafter imposed. Every such paroled pris-
or shall remain in the legal custody of the Board and may at any
Zfime, on the order of the Board, be reimprisoned in sald prison or
ch other jail or camp as may be designated by the said Board.

s

5#That the South Carolina Probation and Parole Board shall be the
sole-judge as to whether or not a parole has been viclated and no ap-
‘therefrom shall be allowed.

that the said Board shall not permit arguments or appearances,
o+ shall it have any other hearing than upon the records prescribed

“Phat, upon failure of any prisoner released on parole under the
Frovisions of this Act, to do, or refrain from doing, any of the things
Font-forth and required to be done by and under ‘the terms of said
5 F, the said order of parole shall be cancelled, and the prisoner
Mﬁm:..{»woamswos and thereafter have the status of an escaped convict;
& arrested without a warrant, and be required to serve the part of

sentence that shall remain unserved, and be ineligible to parole
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SECTION 13: Term of parole—prisoners released on good be-
havior.—That any prisoner hereafter sentenced, who may be pa-
roled under authority of this Act, shall continue on parole until the
_expiration of the maximum term or terms specified in his sentence
without deduction of such allowance for good conduct as is or may
hereafter be provided for by law.

Any prisoner who shall have served the term or terms for which
he shall hereafter be sentenced, less deductions allowed therefrom
for good conduct, shall upon release be treated as if released on pa-
role and shall be subject to all provisions of law relating to;the parole
of prisoners under this Act until the expiration of the maximum term
or terms specified in his sentence; Provided, That this Section shall
not operate to prevent delivery of a prisoner to the authorities of any
State otherwise entitled to his custody.

SECTION 14: Public agencies and officials cooperate—supervi-
sor make surveys—records of prisoners.—That it is hereby made
the duty of every city, county or State official or department to render
all assistance and cooperation within his or its fundamental power
which may further the objects of this Act. The South Carolina Pro-
bation and Parole Boatrd, the Supervisor of Probation and Parole,
and the probation officers are authorized to seek the cooperation of
such officials and departments, and especially of the sheriffs, jailers,
magistrates, police officials and institutional officers. The Supervisor
of Probation and Parole is authorized to conduct surveys of the State
Penitentiary, county jails and camps and shall obtain such information
as will enable the Board to intelligently pass upon all applications for
parole. It shall be the duty of the Superintendent of the State Peni-
tentiary, wardens, jailers, sheriffs, supervisors or such officer in whose
control a prisoner may be committed, to aid and. assist the Super-
visor of Probation and Parole and the probation officers in such
surveys.

That it shall be the duty of the Superintendent of the State Peni-
tentiary, where the prisoner is confined in the State Penitentiary ; or
to the sheriff of the county, where the person is confined in county
jail; of the county Supervisor, or the chairman of the Governing
Board of the county; if there be no County Supervisor, where the
prisoner is confined upon the chaingang of any county, to keep a
record of the industry, habits and deportment of any such prisoner,
as well as any other information which may have theretofore been
requested of such officer by the South Carolina Probation and Parole

' e .
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vor the Supervisor of Probation and Parole, and to furnish the
upon request of the Board or of the Supervisor.

{SFOITION 15: Information received by probation officers.—That
[¥ormation and data obtained in the discharge of official duty by
S N robation officer shall be privileged information, shall not be
mmmw able as evidence in any court, and shall not be disclosed directly
5 {fidirectly to anyone other than the judge or to others entitled under
FECACt to receive reports, unless and until otherwise ordered by a

dbeiof the Court or the Supervisor of Probation and Parole.

SRETION 16: Appropriation—For the purpose of paying w.&m:.wmm
Hiflfekpenses necessary for carrying out the provisions of this Act,
W%iim. of Twenty-seven Thousand ($27,000.00) Dollars, if so

Offices for probation officers,—That the Govern-
51504y of each county in which a probation officer serves, shall pro-
mwsn.on near the court house, suitable office space for such officer.

Sy

GTION 18: Persons not admit to parole.—That no person shall
iflimitted to parole under the terms of this Act whose sentence ex-

G
b

.m«.n this Act shall be construed as changing or altering any of the

wxmmmﬂ.@oémao‘:rmHumaoasmwom&o:Emmﬁwﬁn.
A i «”&Mn“;. A .
SEQITON 20: Repeal—That all other laws or parts of laws in-

BOTION 21: Time effective—That this Act shall take full force
Pettoct from and after the date of its approval by the Governor.

234

SS(RE7L, H141, S174, of 1941)
L

&PZWPQH to Amend an Act Entitled ‘‘An Act to Provide m.ow.zpo
v ‘Suspension of Sentences and Use of Probation in Criminal

v

Cases; to Provide for the Creation of the South Carolina

#Probation and Parole Board and to Prescribe Its Duties and

sPowers and the Terms of Office and Compensation of the

Sy
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the jury must be unanimous in its verdict.
tention of the General Assembly to make it
‘to be released. Such doubt as will cause 2 me
to be unwilling to recommend, parole will be
such parole—until such time as the Board ¢

It was not the in-
easy for a person
mber of the Board
ufficient to prevent
an act unanimously.

\ Yours very truly,
A JOHN M. DANIEL,
: Attorney General._

Release Of Persons—Ljfe Termers And Those §
: Year Or Less

enténced For One

March_ 16, igne.

Hon. J. 0, Todd, Director, South, Caroling ﬁobaﬁn rg‘gf\ole
Board, Columpig, 3. ¢ : T Q %-70

My dear Mr. Todd: This will aclmowled%’-j\re é'idpt of
letter of March 9, reading as follows: <
' “Twe questions of importance have ari in t X

ing of our department on which we trust yom Wti
your written opinion, ‘ =

' T
Namely, ‘Whether a life term prisoner can
our Board bef

-

" matters.” s

In reply, I advise that Section 11, of the Act creating your
Board, reads, in part: - '

“That in all cases: cognizable of this Act, the South Caro-
lina Probation and Parole Board——may

county, who if sent
»  ab least one-third of the term for which he wa

-not deducting any allowance of time for good behavior, or ?

who, if sentenceq for Uife, shall have served five years less

the diminution which would have been allowed Jor good con-

T O

T
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duct, pursuant to law, had his sentence been for thirty years™,
ete. : . A

From the above'it is my opinion that where a sentence for
felony is for less than life— ,

(1) The prisoner must serve at least one-third of the term for

which he was sentenced, not deducting any allowance of time
for good behavior. -

If the prisoner is a life termer: he is treated as if his .
had begn for thirty years. If the Jife termer’s sentence had been
for thirty years then when he .shall have served one-third of a
thirty year sentence plus five years, minus three vears allowed
for pood time, the life termer would be entitled to have his
case considered. That is the life-termer will have to serve at
least twelve years of-his life term sentence.

(( . Yours very 'truiy,

JOHN M. DANIEL,
Attorney General.

~

REGISTRATION OF BIRTHS—(New Law)
Act Provides For Registratiori With Clerk Of Court Of Births
o . o ~ April 29, 1942,
Mrs. Léna M. Clyburn, Deputy Clerk of ‘Court, Camden, 8. C.

My dear’ Ms. Clyburn: This will acknowledge receipt of ‘
your letter of April 10, reading as follows: '

“Act 107 of the Acts of 1939 and amendment passed at
1941 (1942) Sessions of General Assembly designated as
House Bill No. 1078, provides for’ registration with the Clerks
of Gourt data regarding the date of birth, ete.

~ Can I register this data contained in .a family Bible show-
- ing that a person was born in another State, said person
offering such proof of birth being a citizen and qualified
elector of South Carolina and residing in Kershaw County?

Section three of the original Act above referred to uses

the words ‘any citizen of this State’ in its opening sentence.”

/ In reply I advise that Act No. 107 of the Acts of 1939, is. aar\‘é
-Act entitled: , A
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ngly used and encouraged false testimony. It was claimed

Athe testimony of three eye witnesses was so clearly “untrue
bviously prejudicially influenced” that the solicitor must

&laiown of its falsity. The court correctly affirmed the denial Q I

Soura CarovinNa Law RevIEW [Vol. ¥/

stituted grand jury would be entitled to 2 wm
. The court denied relief finding a suffici
cen timely objection and 1o objection until affs
Code provides that no irregularity in the seléck
; sufficient to set aside a conviction unless i}
njured by the irregularity or unless objectio
W'dict.3° The defendants were obviously not pr
ect; thus if the illegality was a mere irregular
timely object amounted to a waiver under’
,dants contended that the illegal grand jury 1

out that the allegations were conclusional and amounted
ore than an attack on the credibility of the witnesses.®

‘}gh the.use qf knowingly perjured testimony by the prose- d\
&aqthoﬂhes is a denial of due process,®? the petition must
afficient facts to establish a prima facie case.

itition for writ of habeas corpus was filed in Wyait ». '\

1

defect, thus voiding the proceedings. In rejec llegi :
\ Py alleging a number of conclusions with little factual - )
,fourt Illoted that a deffzct Wh;ch d(});s not prey he major contention Was that the defendant did 11112t Sclcl)g_ c o
_f twelve competent Jurors, y whose votes il 5-a. guilty plea with a recommendation of mercy for the -

er of his wife. The court affirmed the lower court’s denial,

"ound, and which could have been cured if
. because the trial court closely questioned the defendant P

court had been called to it at the time, or PToil
the emp@(%hng of a compet.ent grand jury =il s understanding of the guilty plea. The court. also |

g e ed 0rosby; V. Sta.te” by implying lack of effective
Anc of‘counsel is a denial of due process, but the defendant
b}

oy counsel’s purported representation was such as to
gitrial a farce ‘and a mocking of justice.”*® - :

and Wyatt fch.e court reaffirmed the principle that
Liciency ot insufficiency of the evidence supporting guilt
be:raised in a habeas corpus proceeding. The sole issue is -

judgment, under which the petitioner is confined,-

warity.3?
Jnstructions ;

W hite®® the defendant did not testify in his
. trial judge upon request refused to charg
ailure of an accused to testify could not befd
. him. The judge reasoned that to call attentio
5 failure to testify may be more prejudicial
“an issue of first impression, although dictum
"suggested that the instruction should be giv,
Miscellaneous

cases.41 the court refused to review allegedly exces-
. This view can be justified where pre-sentence in-
laces the trial judge in a superior position for

e instruction need Dot be given unless requ st
11 judge’s belief that the instruction could be
-t. However, the court correctly held that t
.t under the circumstances of a particular sit
"1 is helpful to the defendant, is best left

sl

(aralina Supreme Court_bheld in a prior case that
fep_(‘eq conld violate the onnqtituf,i:mal proyision
“31d unusual punisbment.?? It ruled unconstitutional
ntence for burelary where the jury recommended

Habeas Corpus

_ State®® the defendant appealed the denia

. § corpus sought on the grounds that the sob 3304130 S.E.2d at 907.

‘Holohan, 294 U.S. 103 (1935).
o -gz-,égs S.E2d 120 (1963).

JESIC L0, 126 S.E.2d 843 (1963).
ZA3RSI@R157; 200, 133 S.E.2d 120, 121 (1963).

Y, 244 S.C. 6
Y (1963)'7: 135 S.E2d 361 (1964). State v. Bass, 242

AnN. § 38-214 (1962).
{anning, 242 S.C. 316, 320, 130 SE2d 847,849 (1963)

33, 133 S.E2d 320 (1963).
ing, 158 S.C. 251, 155 S.E. 409 (1930}

28, 130 SE2d 906 (1963).
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mercy, the defendant had no prior record, and the thirty
CNLET [1_(
Vhile following a justified limitation on sentencing, the cg
consistently refuses to substitute appellate for trial court ju
ment on the issue of punishment.
In State v. Hyde* the court correctly reaffirmed the view t
a person need not -own. the premises. to be . guilty of stor

e { nte Q_4 £ 1€ 0 (CleNnaall € )]

whiskey thereon. The court also noted in Hyde that the fail

of the defense counsel to object to the instructions waived
defects. _

The waiver of objections due to actions of the defense cou
was an issue in several other cases. In State v. McCravy*

court held that where the defendant agreed to be tried upon ty

separate indictments at the same time he cannot complain of

prejudice resulting to him. In State v. Chasteen®® the court 4

jected the defendant’s claim of prejudicial testimony because

testimony was brought out by his defense ‘counsel. Similarly
State v. Young*? the failure to object to testimony waived 4]
error in its admission. Also in ¥oung the court noted that failu

to object to the indictment waived any nonjurisdictional defe

Ibid.

242 S.C. 372, 131 S.E2d 96 (1963).
45. 242 S.C. 506, 131 S.E.2d 687 (1963).
46. 242 S.C. 198, 130 S.E.2d 473 (1963).
. 243 S.C. 187, 133 S.E.2d 210 (1963).

43.
44.
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DOMESTIC RELATIONS

James F. Drener®

%6 the passage of the South Carolina Div
l; been curbstone debate among lawyers
Jature had the power, in view of the m
1. amendment? of that year that dive
the ground of “desertion,” to limit th
. desertion to cases where the desertion
6d of one year.” The point was raisec
he famous case of Simonds v. Simonds,?
it necessary to decide it and the feeling
2t-01d remain one of academic interest fore
. Nollettd* the point was finally decid
practitioners had predicted. Mrs. Nollet
t her only one month before she broug
t she was not entitled to a divorce 1
Fe statute but maintained that its one-ye:
tutional. The South Carolina Supremt
jected the argument. It pointed out tha:
%ically a limitation upon legislative pow
“such power, so that the effect of the 19
hibit the legislature from authorizing d
het than those enumerated, rather than. 1
ing conditions for the granting of div
‘ii;é requirement that a desertion must ¢
44t before it matures into a cause of ‘act
tig. with our public policy of refusing t
1al grounds and is analogous, accord:
“%ho wrote the opinion, to the rule ®
hed in applying the statute, that a d
y Be granted on the uncorroborated 1
tyiilibe date of the opinion was July 11,1963, e
ay that Mr. Nolletti left home, whi
. Nolletti to obtain her divorce shortly
nded down. The delay may not have
it permitted the solution of a long-star

Ie

in Law, University of South Carolina.

qui ANN. §§ 20-101 to -148 (1962).
_ONsT., art. 17, § 3.

.C. 376, 93 S.E.2d 107 (1956).

.C. 20, 132 S.E.zd 11 (1963).
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59 Am. Jur. 2d Pardon and Parole § 94 ‘
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‘Pardon and Parole
“Anne M. Payne, J.D.

[I. Parole
A. In General
3. Scope of Parole Power
¢. Determining Eligibility

Topic Summary Correlation Table References

§ 94. Time for granting

West's Key Number Digest
- West's Key. Number Digest, Pardon and Parole €550
AL.R. Library
United States Parole Commission Guidélines for federal prisoners, 61 A.LR. Fed. 135.

In the absence of any constitutional or statutory provision to the contrary, the power of parole may be exer-

cised at any time that the person or board in whom it is vested may see fit. In some jurisdictions, the statutory

“grant of power implies this by vesting the power in one department of government at the time of conviction, and
in another department at all other times.[1] '

g ~In some jurisdictions, the time for granting parole is limited by a statutory provision requiring a convict to
serve the minimum term of sentence before application may be made to the parole board for a parole, and under
such a provision a prisoner cannot be paroled before serving the minimum sentence.[2] In still other jurisdic-
tions, the statute makes the maximum term for the offense in question the test in determining the time when a
convict shall become eligible for parole, and under such a provision, a definite time fixed by the jury for punish-

. ment in a criminal case becomes the maximum time for the purpose of determining the right of parole.[3]

When a statute requires that a presumptive parole release "date” be established, the parole authority may not
set a release date at "life."[4] Moreover, where the statute requires that such a presumptive parole release date be
established for every inmate eligible for parole consideration, within a specified period of time after the date of
initial confinement, regardless of when a prisoner may actually be released on parole, a rule of the parole author-
ity that it will not assign presumptive parole release dates to persons serving mandatory minimum sentences un-
til they have served the mandatory minimum sentence is invalid.[5]

In calculating a prisoner's parole eligibility date under an indeterminate sentence, the period may be tolled
until the completion of a definite sentence of actual incarceration for a different, although related, crime.[6] A

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Lt Ifarah? woetlaw eam/nrint/nrintstream.aspx?rs=WLW11.10&vr=2.0&mt=SouthCar... 11/17/201 1
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Stephanie H. Burton

sburton@gibbesburton.com
LLC
&
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October 17, 2016

The Honorable David Hamilton
York County Clerk of Court
P.O. Box 649

York, SC 29745

Re:  Ralph L. Erwin v. South Carolina Department of Prdbatibn, Parole, and Pardon Services
and State of South Carolina
C. A. No.: 2016-CP-46-2414

‘Dear Mr. Hamilton:
We are enclosing for filing the original and one copy of the following:
‘1. Motion Information Form and Coversheet,
2. Defendants’ Motion to Dismiss and Motion for Sanctions; and
3. Our Certificate of Service.

We are also enclosing our firm’s check in the amount of $25.00 for the required motion
filing fee. We would appreciate you filing these papers and returning the clocked copies to us in
the enclosed envelope. By copy of this letter, we are serving a copy of these documents on Mr.
Erwin. '

With kind regards,
Yours very truly,

GIBBES BURTON, LLC

Stephéni‘e-H. Burton

SHB/bre
Enclosures -
cc: Mr. Ralph L. Erwin (w/enclosures)(by US Mail)

308 East Saint John Street
Spartanburg, South Carolina 29302
Telephone 864.327.5000 o Facsimile 864.342.6884
www.gibbesburton.com



STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF YORK

Ralph L. Erwin, CASE NO. 2016-CP-46-2414

()  Plaintiff

MOTION INFORMATION FORM
AND COVER SHEET

V.

South Carolina Department of Probation, Parole
and Pardon Services, and State of South Carolina

(x) Defendants
check box above indicating submitting party

name, SC Bar no. and address of plaintiff’s attorney name; SC Bar no, and address of defendant’s attomey
Ralph L. Erwin, Pro Se ) Stephanie H. Burton (#13089)

140 W. Centennial St. Apt. 38-B ) Gibbes Burton, LLC

Spartanburg, SC 29303 308 East Saint John Street

Spartanburg, SC 29302

telephone: 864-327-5000

fax: 864-342-6884

e-mail: sburton@gibbeshurton.com

(X) MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I AND IIT)
S FORM MOTION NO HEARING REQUESTED (complete SECTIONS 11 and III)

SECTION I: Hearing Information
Nature of Motion: Defendants Motion to Dismiss and Motion for Sanctions
Estimated Time Needed: 30 minutes Court Reporter Needed: YES

SECTION II: Motion Type
(x) Written motion attached
s Form Motion --

I hereby move for felie 2 cot.Y¢rth In the attached pro oeq er.
I oY T,

Date submitted

SECTION III: Motion Fee
(X) PAID - AMOUNT: $25.00
S EXEMPT: -<% Rule to Show Cause in Child or Spousal Support
(check reason) e Domestic Abuse or Abuse and Neglect
<5 Indigent Status < State Agency v. Indigent Party
s Sexually Violent Predator Act < Post-Conviction Relief
<& Motion for Stay in Bankruptcy
5 Motion for Publication <5 Motion for Execution (Rule 69, SCRCP)

<3 Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

<3 Other:

JUDGE’S SECTION
s Motion Fee to be paid upon filing of the attached order.

<5 Other: JUDGE
CODE: Date:
CLERK’S VERIFICATION
DATE FILED
Collected by:

(print name)

<5 MOTION FEE COLLECTED:
3 CONTESTED - AMOUNT DUE:

A
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STATE OF SOUTH CAROLINA ) -
| | ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK y -
RALPH L. ERWIN, )
)
Plaintiff, ) DEFENDANTS’ MOTION TO DISMISS -
). AND MOTION FOR SANCTIONS
v. )
SOUTH CAROLINA DEPARTMENT OF ) C.A. No. 2016-CP-46-2414
PROBATION, PAROLE, AND PARDON - ) : |
SERVICES, and STATE OF SOUTH ) .
CAROLINA, ) | |
: S
- Defendants. )

| TO: . PLAINTIFF RALPH L. ERWTN_, PRO SE:

Defendaﬁts South Carolina Department of Proba;[ion, Parole, and Pardon Services and the
State of South Carolina will move the Court, at such date and time as the Court shall -direct, _
pursua"nt. to Rules 12(b)(2), 12(b)(3), 1 2'(b)_(4), and 12(b)(6) of the South Carolina Rules of Civil
Procedure, for an order dismissing Plainti_ffs'vclai'ms against Defendants as a matter of law.
Defendants will also move the Court, at such date and time as the Court shall direct, pursuant |
to Rules 11 and 12 of the South Carolina Rules of Ci\;il_Procedure and the South Carolina
| Frivolous Civil Proceedings énd Sapctidns Act, S.C. Code Anq. §l'5—36-l_0 et seq, for an
order jmposing sanctions upon Plaintiff, ;md pursuant to Rule 65 of the South Carolina Rules
of Civil Procédure, for an order enjoining Plaintiff from filing further actions against
Defendants without first posting bond. These motions will be made upon the following

grounds:

~— 1. Plaintiff’s claims against the State of South Carolina are barred by collateral

estoppel and res judicata.
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2. Plaintiff’s claims against Defendant Probation, Parole, and Pardon Services are

barred by collateral estoppel and res judicata.

— 3 Plaintiff’s claims against Defendants are barred by the applicable statute of
limitations.
— 4. Plaintiff’s Complaint fails to state facts sufficient to constitute a cause of action

against Defendants. ' _ 6“%

5. Plaintiff’s claims against Defendants are barred by the applicable exceptions to %Q\.

the waiver of sovereign immunity under the South Carolina Tort Claims Act §§ 15-78-60(‘1), (2),
3), (4), énd (21). | |
— 6. - Plaintiff’s claim for p_urﬁtive damages is barred by S.C. Code § 15-78-120.

7. Defeﬁdants are entitled to an order _dismissihg Plaintiff’s claims against
Defendants as a matter of law.

8. . Plaintiff has initiated - at least’ pifle prior actions alleging the same claims.
Plaintiff made substantially the same allegations in a PCR action filed on October 22, 2003, a
habeas corpus pétition filed on April 10, 2007, a PCR action filed on October 19, 2009, two
habeas corpus petitions filed in June 2011, a h'abéas corpus petition filed on February 17,
’2()12, a §1983 actié_nﬁled n Jun¢ 2_012, a state tort action filed on March 18, 2013, a state
tort claim filed on October 8, 2013, and a state tort claim filed on August 27, 2014‘. |

9. “The courts have repeatedly dismissed Plaintiff’s claims and, most recently,
found that such claims are barred By the statute of limitatioﬁs_. Despite this, Plaintiff
continues to file meritless repetitive claims.

10. The State of South Carofina and the South Carolina Department of Probation;

Parole, and Pardon Services were defendants in most of the prior actions.
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11. /Plaintiff does not have a good faith basis to file this action. He fails to state
any proper legal claim and asks for relief that the Court cannot grant. Additionalfy, his

claims are barred by the statute of limitations, res judicata, and collateral estoppel.

12. 'Defendants will suffer irreparable injury because they have been forced to
repeat.edly incur expenses defending against i’l‘aintiff’s duplicative actions. ' ‘ %\g
- 13, Remediés at law are not adequate. _ o * %
14. Considering the bélance of hards’hips betweé_n the parties, injunctive ;elief is

warranted. Defendants suffer hardship in being required to repeatedly defend actions by .
Plaintiff.
15. . The public int.erest would be served by granting a permanent injunction

enjoining Plaintiff from filing future actions without first pesting bond.
These motions are based upon the pleadings filed in this action and up_on. applicablé

common and statutory law.

, ' ) %&7
\——StephabiaH. Burton (#13089) °
- GIBBES BURTON, LLC
308 East Saint John Street
Spartanburg, SC 29302
" sburton@gibbesburton.com
Telephone: (864) 327-5000
Facsimile: (864) 342-6884
Attorneys for Defendants South Carolina
Department of Probation, Parole and Pardon
Services and State of South Carolina

October 17, 2016
Spartanburg, South Carolina



INVOICE

To:  Mr. Ralph L. Erwin
140 W. Centennial Street, Apt. #38-B
Spartanburg, South Carolina 29303

From: Shannon E. McGilberry
- 16" Circuit Court Reporter
P.O. Box 522
Clover, S.C. 29710

Date: 1/06/17
ITEM DESCRIPTION

s/

AMOUNT

Orig. Transcript Ralph L. Erwin v. State of S.C., et al
2016- CP-46-2414

(22 pp. @ 3.25 per page)
Postage (USPS Priority Mail)
Total

Amount Received
Amount Refunded

Thank you.

$71.50

6.45
$77.95

$136.45
$58.50



STATE OF SOUTH CAROLINA IN THE FAMILY COURT i%g/éfy

COUNTY OF YORK CASE NO. 2016-CP-46-2414

RALPH L. ERWIN,
Plaintiff,

-vs- TRANSCRIPT OF RECORD

SOUTH CAROLINA DEPARTMENT OF
PROBATION, PARDON AND PAROLE
SERVICES and the STATE OF
SOUTH CAROLINA,

Defendants.

S S N st N N N s N st N st

November 17, 2016
York, South Carolina

BEVFORE:

Honorable S. Jackson Kimball, III, Judge.
A PPEARANCES:

Mr. Ralph Erwin
Pro Se Plaintiff
Spartanburg, South Carolina

Mr. Taylor Heath
Attorney at Law
Attorney for the Defendants
Spartanburg, South Carolina

Shannon E. McGilberry, CVR-M
Court Reporter
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THE COURT: All right. This is case number 2016-CP-46-
2414, Ralph L. Erwin against the.South Carolina Department
of Probation, Parole, and so forth. This is the defendants’
motion, all the defendants, motion to dismiss. So, Mr.
Heath, you go first.
MR. HEATH: Yes, sir. We also have a motion for
sanctions, too, but regarding the motion'to dismiss first,
" THE COURT: I don’t remember that. Is it separate or
is it in the --
MR. HEATH: I think it was included with the moﬁion to
dismiss. I have a copy if you need it. |
THE COURT: That wouldﬁ’t surprise me. 'Ohj Are you
talking about the injunctive relief?
MR. HEATH: Yes, sir.
THE COURT: Yes. Okay. Okay.
MR. HEATH: My apologies. Yes, sir.
THE COURT: Yes. Okay. Go ahead.
MR. HEATH: Your Honor, I also have materials as well
that might be helpful for this, if I may.
(WHEREUPON, Mr. Heath passed documents to the Court for
review.)
MR. HEATH: Tabs 1 through 11 is the chronology for
helping the procedural history of this case.

THE COURT: Well, there was a procedural history
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THE COURT: Well, there was a procedural history

attached to Mr. Erwin’s --

MR. HEATH: Yes, sir. It’s the same thing, but with
the orders.

THE COURT: All right.

MR. HEATH: But, Your Honor, to sum this up, this is
the plaintiff’s, total now, tenth attempt to bring this
action against the defendants, eight actions against the
State. This will be the second one against the Department
of Parole, Probation and Pardon Services. |

He brings a tort claim hefe today, but all of his prior
actions have actually been related to the same cause of
actiop, which is his continued parole supervision. He
believes that the defendants have violated his
constitutional rights and have committed tortuous acts
against him over the years. He believes that the statute of
limitations has run out on his sentence when he was -- he
pled guilty in 1961 and received a life sentence then and he
believes now that the statute of limitations has run out and
it should have only been a thirty—year sentence and that in
1992 it actually expired.

The defendants here are moving to dismiss on the
grounds of res judicata first. This involves the same
parties over the years. It involves the same claim brought

in different forms and it all comes from the same
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A
transaction or occurrence that have been brought up in all
these prior actions, which is, again, regarding the statute
of limitations running out on his sentence.

THE COURT: As I read the record, the -- while this is
the tenth time or one or more of them have been PCR
petitions and then one was a 1983 case in federal court;
right? | |

MR. HEATH: Yes, sir. Three PCR actions, four habeas
corpus actions and one Sectioh 1983 action and then two tort
actions involved today.

THE COURT: All right.

MR. HEATH: So regarding res judicata in particular,
though, the plaintiff believes that the merits of his claim
haven’t been heard, but regarding a third PCR action in
2009, Judge Alford specifically talked about his discussing
that discussion point of the statute of limitations running
out and that case was dismissed with prejudice as being
barred by res judicata. Obviously, when it’s dismissed with
prejudice, it ébviously means that it’s been ind;cated or it
indicates that it’s been adjudicated on its merits.

Further, after that, in 2014, Judge Mark Hayes also
barred it for being res judicata, ‘cause, again, it’s the
same claim, just happening again'in a different form at a
later date and so the defendants think that res judicata

alone should bar it, but if not that, we also have
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collateral.estoppel. Again, it’s the same claim for the
same issues in every single case. No matter which way he
tweaks it, in what form he puts it in, everything is the
same. The issues have already beén brought up, they’ve
already been talked about and discussed and they’ ve already
been ruled on in these prior actions. So between res
judicata, collateral estoppel, those should bar it.

In addition, the statute of limitations does bar it.
Even the evidence has shown. that the plaintiff alleges he
found out in 1992 that a potential claim could have occurred
then and now, I mean, it’s been time barred many times.

THE COURT: Meaning the law changed?

MR. HEATH: Yes, sir, but he claims that the judge made
a comment to himﬁthat ﬁhe statute of limitations had ran out
at that time, again, what he perceives was his thirty-year
limit and so then, in 1992, he should have been on alert,
but now we’re at 2016, so it’s still very much time bérred
under either the personal injury statute of limitations or,
like, the federal one, which we have a case in there;'Wilson
v. Garcia, if we had to compare.

So it’s been time barred, in addition to res judicata
and collateral estoppel. It should be barred for not having
a cause of action from his Complaint because of the facts.

It’s this —- he’s incorrect in his interpretation of

what a statute of limitations is and then, in addition to




10

11

12

13

- 14

15

16

17

18

19

20

21

22

23

.24

25

93

all those, we think that the defendants fall under the
exceptions to the waiver of immunity, since it’s a tort
claim, under the South Carolina Tort Claims Act. - In 15-78-
60 it provides the ekceptions, one specifically, numhex 4,
that a government entity is not liable when théy are either
acting or enacting in compliance with any law.

Well, here the plaintiff alleges that tﬁe defendants
were acting.in compliance with a statute that was deemed
unconstitutional regarding his sentence, which is -- and
this is exactly the type of action that falls under that
exception, because the parole board is trying to do their
best to comply with that law, same with the seﬁtencing
group, complying with the law; and therefore, the exception
should be liberally construed in favor of immunity, as the
case law suggests, and so the plaintiff’s claim-shouid be
barred for tﬁat. rAnd then --

THE COURT: Under the statute, the statute that deals
with the fact that parole -- I’'1ll state it -- hopefully
state it simply, that parole lasts ‘til your sentence is
completed is still good? |

MR. HEATH: Yes, sir. And that the statute, I think,
he cites to as well simply talks about when you have someone
who has a life sentence, for purposes of determining parole,
they deem it a thirty-year mark and I think that’s where the

confusion is there for him, but that doesn’t mean that his
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life sentence is obviously a thirty-year mark, just doing
that for purposes of categorizing a life sentence person.
So that’s where -~

THE COURT: Well, and it doesn’t deal with -- it

doesn’t transfer that, what, that sort of a revamping of

that statute to the parole -- to the pardon and parole
people. In other words, does the thirty-year -- would a
person who’s sentenced now to life -- a person who's

sentenced now to life get out in thirty years as long as
it’s hot life without parole. Right?

MR. HEATH: Yes, sir. 1I'm guessing so, Sir.

THE COURT: You're guessing so? |

MR. HEATH: Well, I haven’t read the statute.

THE COURT: But there’s no statute saying that the
parole —-- determination of the length of parole is reduced
to thirty years?

MR. HEATH: No, sir. In fact, it, again, just

categorizes it so that parole, and I emphasize the word

“may” be considered. I mean, it is an option by the parole

board, according to the statute. They don’t even have to.
THE COURT: Parole somebody?
MR. HEATH: Yes, sir. That is --
THE COURT: Of course not.
MR. HEATH: Right. So that was what I was going to

emphasize as well.
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THE COURT: Okay. All right. Let me hear from Mr.
Erwin. |

MR. HEATH: Yes, sir.

THE COURT: Mr. Erwin?

MR. ERWIN: Yes, sir. Your Honor, this is something
complefely new to me, but --

THE COURT: What’s new to you?

MR. ERWIN: Representing mjself in court right now.

THE COURT: I thought you represented yourself in all

these other times, too, did you not?

MR. ERWIN: Actually, I never had a -- I’ve never had a
hearing. I don’t know --
THE COURT: Well, this is -- you’ve had hearings like

this, have you not? o

MR. EﬁWIN: No, sir, not on -- not on the merits of the
case.

THE COURT: No. I know there h;dn’t been a hearing on
the merits of the case, but you’ve had hearings like this
one, where a judge was asked to decide, as a matter of law,
to throw the -- to dismiss the case; right?

MR. ERWIN: Yes, sir. I had one of those, I think it
was in two thousand -- 2014 in Spartanburg. I fhink that’s
when it was.

THE COURT: All right.

MR. ERWIN: But the reason I mentioned the merits of
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the case, I got here some stuff that I had wrote down, the

_ constitutional law. I think it’s the United States

Constitution. It’s under the -- under Procedural Due
Process concept, a hearing must be appropriate to the nature
of the case and from this flows the principle that the State

cannot refuse the right to litigate an issue central to a

_statutory violation or deprivation of a property interest

and this is coming from USCA Constitution Amend 14, section
11, Constitution Article 3, section 10. And I also —-- also
mention that in the -- in my objections to their motion to
dismiss. 1I’'ve sent some stuff in concerning that on that
same issue, because, I mean, like I said, I’'ve never had a
hearing on the issue for this case.

THE COURT: You’ve never had a trial?

MR. ERWIN: No, sir.

THE COURT: Right.

MR. ERWIN: And according to my understanding is that
what the -- it’s what the -- what the United StatesASup£eme
Court is saying that that’s one of the main issues, is that
you have to have -- they supposed to give you a hearing on
the merits of the case and so from that flows everything
else. Everything else falls from the merits of the case.

THE COURT: Well, everything you read me just a minute
ago is absolutely correct, but it does not mean that you’re

entitled to a trial every time. If somebody -- if somebody
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presents a ‘case that doesn’t -- that the law doesn’t i ;

recognize, the other side can ask that the case be
dismissed, because the 1aw~doesn}t give that kind of relief
and that’s. essentially —- well, that’s what has happened ten
times before.

MR. ERWIN: I understand -- I think I understand what
you’ re saying, Your Honor, but what they’re saying is,
according to what I'm reading here, if I've -- if I've never
had a hearing on the merits of the case, then I’ve been
denied due process through the whole court.

THE COURT: Well, that’s what I’'m trying to tell you.

What you read me is absolutely corréct, but that does not

‘mean that there’s a constitutional right to have a trial of

a case that doesn’t have any legal basis for it---

MR. ERWIN: Uh-huh.

THE COURT: ---and that’s what, essentially, what the
defendants are saying in this case, you’re not -- that a

trial is not necessary, because the law doesn’t recognize

the kind of case you want to bring.

MR. ERWIN: You said I'm not -- I don’t know if I
understand wha? you’ re saying. You say the law don’t --

THE COURT: They’re saying that there’s no necessity
that there be a trial, becausé at this point the law does
not recognize -- will not recognize the case that you want

to bring. That’s what they’re saying. 1Is that fair?
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MR. HEATH: Yes, Your Honor. ; g

THE COURT: All right.

MR. ERWIN: But that’s why -- that’s why I brought it,
Your Honor, under the Torts Claim Act.

THE COURT: I understand that.

MR. ERWIN: I learned -- I learned back in 1992, like
you said while ago, it’s on record where I filed the 1983
against them concerning the same issue and --

THE COURT: But see, Mr. Erwin, the tort claims act,
among other things, has a two-year statute of limitations.

MR. ERWIN: But I’'ve got evidence in the case as well
stating that the statﬁte of limitations don’t begin to run
until you have to -- until you’ve been relgased from prison,
but see, as long as -~ life with --

THE COURT: You were released in 2007, weren’t you?

MR. ERWIN: I'm still on parole right now.

THE COURT: Well, I know that. Weren’t you reléased
from prison in 20077

MR. ERWIN: Yes, sir, on parole.

THE COURT: Yes, sir. Okay.

MR. ERWIN: And so what -- actually, my parole -- I
should have -- the sentence should have been completed in
1992, as he réad while agé, but I've got in -- I got in the
Complaint where the Attorney General of the State of South

Carolina, he informed -- he sent a letter. If you look at
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it, you’ll see where he sent this. It’s a 1942 -—it’s C7
where he’s talking about the life sentence is the same as a
thirty-year sentence. He -- and he said that -- let me éee
if I can find this in here.

THE COURT: Well, you don’t need to. I’ve reaa_
everyﬁhing-that you’'ve given me. You gave me a big old
stack of things and I read every word of it and it’s all in
there.

MR. ERWIN: But what --

THE COURT: Mr. Erwin, as far as I know, and I know,
because as a yoﬁng lawyer, I had‘a case that involved this,
the only relief for a person that has a life sentence in
terms of being outside, being released from the supervision
of the State, is a pardon and I represented a gentleman
many, many years ago who didn’t know he had a pardon. He
thought he was ——‘he thought he was‘going back to jail for a
paroie violation of a life sentence and, unbeknownst to him,
he had gotten a pardon from the governor. I guess they used
to routinely issue those. I don’'t -- after a period of
fime. I;don’t know. But I’'ve reviewed everything you said
and you ——.first of all, you’ve had a number of judges,
different judges, consider the same facts. What you’re
telling me today, you’ve presented a number of times already
to other judges and they have ruled on fhat, not in jour

favor. And I -- as far as I know, there’s never been an
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appeal of those rulings, so they are what we call a final
ruling or a final order in the case. Because that’é so, you
are no longer entitled to the relief you seek, becauée other
judges have ruled on it, on the same facts and the same
people, you and the State, you on one hand, the State on the
other side, because other judges have ruled on that, you no
longer have the right to bring this claim.

MR. ERWIN: lI would like to say this, Your Honor. That
was myvemphis (sic) on -- for stating this here on the
merits, because they have never -- no court that I’ve been
before so far have ruled on the merits of the case.

THE COURT: Well, they have. It just hasn’'t required a
trial. They’ve ruled on the merits. They’ve ruled that the
merits of the case are that, as a matter of law, you. are not
entitled to be released from parolg, because your sentence
has not been completed and, of course, your sentence won’t
be completed until your death.

MR. ERWIN: Your Honor, that’s the ;— that’s the
statute that’s in effect right now, section --

THE COURT: It was in —-- it’s been effect since I was a
young lawyer and that’s a long, long time.

-MR. ERWIN: The one that -~- the only statute that I
remember and recall being in effect where it séid that ‘til
your death and thét's section 16-3-20. That came into

effect in 1984 -- ‘93 or’94.
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THE COURT: I can tell you that from about 1972 to this
day, parole of . a life sentence is not completed until thé -
‘til the individual passes away.

MR. ERWIN: But that’s totally opposite, Your Honor, of
what the South Carélina Legislative Committee addressed in
1942 when they first created the parole board and it’s the
same tﬁing that the Attorney General of the State of South
Carolina addressed during that same year Qhen they first
created the parole board. The, you know, Attorney General
states that -- well, I'm going to say it this way: a life
sentence, during the time that I caught my life sentence,
was, basically, a indeterminate sentence, didn’t have no
certain amount of years. So when they came up with the
parole board, they had to put.a life -- they had to decide
how many years a person with a life sentence was going to
have to do before he came up for parole, so that -- and
during that time they said that a person with a life
sentence was considered the same as a person with a thirty-
year sentence. So, I mean, I can’t -- I can’t get it no
clearer than that.

THE COURT: But that doesn’t mean that you get -- that
you get released from parole after thirty years.

MR. ERWIN: Well, from what that’s saying, --

THE COURT: In fact, you ser;ed longer than thirty

years.
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MR. ERWIN: From what that’s saying, Your Honor, I'm
getting that they saying that a life sentence, again, is the
same as a thirty-year sentence and that being the case, you
can’t do no more than thirty years.

THE COURT: Well, you did.

MR. ERWIN: And that’s why I'm here now, because I feel
like it’s illegal, according to what --

THE COURT: Well, that’s -- Mr. Erwin, a number of
judges have heard this argument, because I’'ve revieWed the
material and in no -- and they ruled against you. Those --
the orders of those judges is final, just like a jury
verdict’s final, and I am not entitled to change that. The
law does not permit me to go back and, essentially, hear
those cases again. So I’'m granting tﬁe defendant’s motion
to dismiss the case.

You’ve had a full hearing on your argument somewhere

from eight to ten times.

MR. ERWIN: I would like -- I would like -- I would ask
that if that’s so, I would like -- I would ask that the
defendant show where I have been -- had given a hearing on

those items.

THE COURT: He’'s handed me up a handful of orders that
resulted from hearings. |

MR. ERWIN: I remember -- I remember him saying --

THE COURT: All right. I’'m going to stop you.
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THE COURT: You told me just a minute ago that you had

MR. ERWIN: Sir?

a hearing in 2014 in front of Judge Mark Hayes in
Spartanburg.
MR; ERWIN: And he dismiséed that, not -- not =--
THE COURT: That’s correct.

MR. ERWIN:. -- not on the issues, but he dismissed --

-actually, what he said was that I wasn’t allowed to -- the

reason he dismissed that then was because I wasn’t allowed
to file for free.

THE COURT: Well, you see, he was the ninth judge to
hear this case, I'm the tenth one, and my view of where you
stand is the same as his and I'm goiﬁg to grant the
defendant’s motion to dismiss. .

Now, Mr. Heath, you pointed out the fact that in your
moﬁion to dismiss you’ve asked for injunctive relief.

MR. HEATH: Yes, Your Honor.

THE COURT: What do you want to do?

MR. HEATH: Your Honor, under tab 6 I have Rule 11 and
the South Carolina Protections Against Frivolous Acté and I,
on behalf of the defendants, request that we put a permanent
injunction in place from this, essentially, from ever
happening again. These orders need to be final in their
clearest form. This just needs to be done. We don’t seek

any form of attorney’s fees or costs, anything like that.
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We just want, under your discretion, just some injunctive
relief from this happening anymore. It’s been years. The
defendants are having to pay more money, putting more time
into this and it’s been clear and stated as best that it can
be.

THE COURT: Well, there’s another statute, and I didn’t
pull it, that also -- well, you’ve given me a case. I'm
looking for a statute.

MR. HEATH: Under tab 6, not of the chronology -- I'm
sorry -- of the case law packet, there should be.

| - THE COURT: Oh, I'm sorry. The case laﬁ?

MR. HEATH: Yes, sir. There’s two separate. I should
have put a label on it.

THE COURT: Well, let me see.

MR. HEATH: Number 6 should be only --

THE COURT: You can have a seat, Mr. Erwin.

MR. HEATH: Number 6 is only for sanctions and the
first one is Rule 11, which -- I'm sorry -- I’1ll put a thing
on it next time, but should be a separate tab.

THE COURT: All right. Hang on. I'm sorry. Here we
go. Here we go.

MR. HEATH: Rule 11 talks, under the South Carolina
Rules of Civil Procedure, --

THE COURT: Well, there’s a statute that sort of

corresponds with the rule.
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MR. HEATH: That!s behind Rule 11; yes, sir. That will
be 15-36-10.

THE COURT: .Ten.

MR. HEATH: Yes, sir. And‘under G(4), in particular,
it talks about what a trial court can and can’t do in terms
of ;—.whén it comes to sanctions and the last one talks
about non-monetary relief and it says may include injunctive

relief and that’s what we seek here.

THE COURT: Okay. All right. All right. Mr. Erwin,--

MR. ERWIN: Yes, sir.

THE COURT: ---I'm also going to have Mr. Heath provide
me with a proposed order that says_that you are instructed
not to file this claim again. If you file the claim again,
you will be in contempt of court. If you’re in contempt of
court, you can wind up going back to jail. We need to put a
stop to this. You’'re not entitled to the relief you are now
seeking and you’ ve been told that by a number of judges a
number of times before. Do you have any question about
that? |

MR. ERWIN: Not about that.. I wéuld like to ask you
one question concerning £he issue and that is if I were able
to appeal thié decision here to South Carolina Supreme
Court?

THE COURT: Yes, sir. You certainly are.
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MR. ERWIN: One other question, Your Honor, that just
come to me. The South Carolina Supreme Court has stated
that, and'maybe I heard you mention this earlier, that the
-- that parole has to Be based on the entire sentence.
Thét’s what the South Carolina Supreme Court étates. Now, I
wonder if --

THE COURT: That’s right.

MR. ERWIN: -- I wonder if parole in ten years, the
first time, so ten years is one-third of thirty.

THE COURT: Right.

MR. ERWIN: So everything that I'm saying is pointing
exactiy to what this Attorney General stated to the
Legislative Committee.

THE COURT: All right. We’re not going to go there

now.

MR. ERWIN: Sir?

THE COURT: I want to be sure you understand me. I'm
dismissing your case. I'm also ordering you not to file it

again in any court in this state. -If you do, the judge that
hears that can find you in contempt of court and you could
be incarcerated. I’m also -- also put in the order that the
Clerk of Court is instructed not to accept any such filing.

That’'s -- there’s another statute that provides that. I

can’ t remember the number. The Clerk of Court’s authorized

and directed to reject any attempted filing of another
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action by Mr. Erwin. Now, my jurisdiction for that purposé

"is only in York County. Do you have any question you want.

to ask me about what I’'ve ruled?

MR. ERWIN:
THE COURT :
MR. ERWIN:

THE COURT:

No, sir.

What are age you, Mr. Erwin?

'Seventy-three.

All right. If there’s no questions, -- do

you have any question about an order?

MR. HEATH:

THE COURT:
and, you know,
That’'s all.

MR. HEATH:

THE COURT:

MR. ERWIN:

THE COURT:

MR. ERWIN:

No, Your Honor.

All right. Make the appropriate findings

be consistent with your brief. All right.

Thank you, Your Honor.
The hearing’s concluded.

Could I ask one more question, Your Honor?

Yes, sir.

Concerning the transcript, would I be able

to get a copy. of that?

The answer to that is yes, but you have to

THE COURT:
request it. This is the court reporter. You have to
request it and there’s a charge for that. I don’t know how

they charge for it. I don’t have anything to do with it.

Yes, sir, you are entitled to a transcript.

‘MR. ERWIN:

THE COURT:

When could I do that®?

Well, you just have to -- you have to
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contact Ms. McGilberry, not now, because we’ve got other
hearings to hear.
MR. ERWIN: But that’s who I --
THE COURT: You can get her contact information from
the lady up front there. |
MR. ERWIN: Okay.
THE COURT: Okay?
MR. ERWIN: Yes, sir.
THE COURT: Thank you.
‘MR. ERWIN: Thank you, Sir.
MR. HEATH: Thank you, Your Honor.

(END OF REQUESTED TRANSCRIPT)
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