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I. INTRODUCTION

This is a businéss case. The business issues in this case are complicated and not
run of the mill issues addressed in state court. This case presents ir_hportant issues for the
internal management and governance .of limited liability companies in South Carolina.
Froﬁ a practical perspéctive, the decision of the lower. court concludeé that a 45% owner
owed no fiduciary duties to his company and other members and that the majority owners’
decision not to make a distribution for the taxes of the 45% owner was oppression of the

_shareholder. This case is anomaly that must be corrected. |
Benjamin Ffanklin is credited with the quote that “[i]n this world nothing can be
said to be certain, except death and taxes.” Taxesr are a business reality—creating a burden
on busiﬁ.esses Where it ié'qffen said that the tax tail wags the dog. A difficult tax sitﬁation
involving phantom incom¢ and strategies associated with business plaﬁning led to a
precarious slip in the relationships éf the owners. Federal tax rules regarding phantom
"income created a complicated tax situation that required compléx strategies and solutions
for CCC’s ownefs. In this complicated tax scenario, strategies and opﬁons were proposed.
Here, the tax tail certainly wagged this dog. In the end, one owner. claimed that the
management of these issues resulted in oppression. The lower court agreed with that

member’s narrative.

* The Order of the lower court disregards the busines§ judgment rule, fiduciary duty
obligationé, and expands the conéeﬁt of “shareholder oppression” to an area with no
restraints which reframes the ability to manage South Carolina limited liability companies:
This expansive opini‘dn puts management in a bind when a member places their self-interest

for compensation and distributions over the interest of the business and other members.



The Order and its fallout may move LLCs in South Carolina to the realm of unknown
consequences and exi)and individual member’s ﬁnancial exposure. Management is placed
in a “double bind” — a situation in which a person is confronted with two irreconcilable
demands or a choice between two undesirable courses of action. In this case, the Order
creates a double bind for Gandis and Shirley - and if affirmed, every other LLC in South
Carolina. Do what the minority member: demands or facé an oppression suit. Likewise, if
you‘éngage in robust discussions over email, snippets of the emails _may‘ create a pathway
for an enterprising advocéte to piece together a creative oppression case—even when the
member claimirig oppression controls the compény’s sales and purchasing, created the -
inventory issue7 created the cash shortage, initiated a buyout discussion,v threatened
dissolution, erased company compufers, replaced SIM cards in company phones, shared
confidential and‘tradAe secret company information in seeking a new investor partner, had
numerous options td assist on the tax issue, and held a superior position to the success or.

failure of the company due to the control of its sales and customers.’

Somehow, not
acquiescing to a member’s demands equals oppression. It is a no-win situation in which

the minority members become dictators over the managers as they can claim oppression

! The issue of Wilson’s extended quotations of portions of Shirley’s emails are difficult to address with page
limitations on brief. It should be noted, however, that Shirley and Gandis submitted extensive affidavits that
dealt with the utilization of snippets from their emails out of context. The Affidavit of Shirley contains a
comprehensive timeline, gives business context, explains tax consequences, and labors through the efforts,
that Shirley and Gandis went through with Wilson, who singularly held sales and purchase power of CCC
(lifeblood of a company) in his hands. Wilson would not communicate options to move forward, but instead
dictated to the other owners, caused frustration, and caused concern over his ultimate intention of looking
out for himself to the detriment of CCC. Gandis and Shirley crave reference to those affidavits and the
comprehensive treatment of the business circumstances in this matter. (R. pp. 1957-2036; R. pp. 2037-75).
Likewise, the extensive record in this case, and not just the myopic narrative referred by Wilson, exhibits a
. lengthy effort to run a responsible business that paid its debts, built a long term market reputation and
ultimately was successful for all owners. ‘




when they are simply being outvoted or, as this case demonstrates, when their personal
interests are not elevated above the interests of the company.?
IL. REPLY ARGUMENT

A. The Trial Cdurt Erred by Applying the Wrong Legal Standard to Find Wilson
Did Not Breach His Fiduciary Duties to CCC and His Fellow LLC Members

L Gandis and Shirley have standing to challenge the trial éo'urt ’s finding

As an initial matter, Gandis and Shirley have standing to appeal the lower court’s
finding on the breach of fiduciary duty issue. “Only a party aggrieved by an order...may
appeal.” SCACR 201. “A party is aggrieved by a judgment or decree-when it operates on
his or her rights of property or béars directly on his or her interest.” Beaufort Realty Co.
v. Beaufort Coimly, 346 S.C. 298, 301, 551 S.E.2d 588, 589 (Ct. App. 2001). Wilson
inaccurately claims Gandis and Sﬂirley lack standing to appéal the trial court’s ruling on
the breach of fiduciary duty claims against Wilson as he alleged the claims v“wére raisedi
by CCC alone.” (Wilson Br. at 41-42). Gandis and Shirley’s respective Aﬁswers and
-Counterclaims to the Second Amended Complaint explicitly adopted thé counterclaims
sought by CCC and were tried before the trial court. (R. p.2356; R. p. 2323).> Therefore,
Gandis and Shirley have standing to appeél the trial court’s finding that ,Wiison did not

breach his fiduciary duties by usurping CCC corporate opportunities. -

2 Another important implication of the opinion is the chilling effect it has on a non-voting member such as
Shirley where the concept of a non-voting member of an LLC is converted to a situation of individual liability
with serious financial consequences to that non-voting member. Such a decision radically changes LLC law
in South Carolina.

3 Each cited paragraph states “Defendant adopts the Counterclaims concurrently being sought by CCC.”



2. Wilsén had fiduciary duties to CCC and its members

Wilson’s partnership with Gandis and flis maﬁagerial role in CCC required him to
uphold certain fiduciary duties to the company and his fellow members. Specifically, from
the oﬁtset, as a partnership, Wilson and Gandis were equal partners in CCC (initially 50-
50 and later 45-45 when each transferred 5% to Shirley). (R. p. 1774)(“[TThe parties agreed
that Ga.n-divshand Wiison féunded the business as equal partners.”). This relationship
evolved into an LLC. The two men agreed Gandis would manage CCC’s operations while
Wilson was to manage the sales arm of the business. (R. p. 56, In. 23 — p. 57, In. 1-2).
Wilson acted as the company’s Vice President of Sales and Purchasing responsible for all
sales activities, including oversight of the- sales force and invenfory purchasing and
management. (R. p. 415; R. p. 1774). Wilson’s activities represented almost 100% of the
cash flow opportunities of CCC. The company was organized as a manager-managed LLC
with the Articles of Incorporation identifyiné Gandis as a m;mager, and although drafted,
no written operating agreement was ever completed. (R. p. 1774)." This did not alter
Wilson’s or Gandis’ respective ownership interest, position, or maﬁag’erial rolés within the
company and cannot serve to 'alleviater Wilson of his fiduciary duties to CCC and its
' members. |

On brief Wilson sele,ctivc;,ly cites to the LLC statute and claims that he “owed no
special duty to the LLC or Appellants simply by being a member of CCC....” (Wilson Br.
at 38). While it may be true that merely Being a member of a manager-managed LLC does
not necessarily impose fiduciary duties upon a party, Wilson was never just a member of
CCC. Wilson was a Vice President responsible for sales and purchasing. As an equal

partner with Gandis, he had managerial responsibilities within the company. Wilson was



essential to the success or failure of CCC and exercised management rights. Wilson’s
status at CCC imposed fiduciary obligations upon him. Specifically, under § 33-44-
409(h)(3):

A member who pursuant to the operating agreement exercises some or all

of the rights of a manager in the management and conduct of the company’s

business is held to the standard of conduct in subsections (b) through (f) to

the extent that the member exercises the managerial authority vested in a

manager by this chapter. ‘ '

S.C. Code Ann. § 33-44-409(h)(3). Subsections (b) through (f) specify the
fiduciary obligations of a LLC member to the company and its members to include a duty
of loyalty:

(1) to account to.the company and to hold as a trustee for it any property,

profit, or benefit derived by the member in the conduct...of the company’s

business or derived from a use by the member of the company’s property,

including the appropriation of a company’s opportunity;

(2) to refrain from dealing with the company in the conduct...of the

company’s business as or on behalf of a party having an interest adverse to

the company; and

(3) to refrain from - competing with the company in the conduct of the
company’s business before the dissolution of the company.

S.C. Code Ann. § 33-44-409(b). A member also has a duty of care to the LLC and its
members to refrain from engaging in intentional misconduct or knowing violation of the
law and to discharge these duties “with the obligation of good faith and fair dealing.” S.C.
Code Ann. § 33-44-409(c)-(d).

The absence of a formal operating agreement cannot and should not alleviate a
member with managerial authority who owns an équal majority share of the éompany from -
- the fiduciary obligations imposed upon managers by the LLC statute, particularly when

that member demanded and exercised managerial rights throughout his participation in the



venture. Wilson’ S teéhnical argument that he did not owe any fiduciary duties due to being
a member of a manager-managed LLC ignores the undisputed nature of his relationship
with Gandis and role in CCC. Furthermore, due to the undisputed fact that CCC started as
a simple partnership between Gandis and Wilson, the standard of fiduciary duty in the
partnership contéxt also applies in this casé. Moore v. Moore,r360 S.C. 241,> 251, 599
S.E.2d 467, 472 (Ct. App.- 2004)(“Partners are fiduciaries to each other and their
relationship is oﬂe of mutual trust and confidence imposing upon them requiréments of
loyalty, good faith and fair déaling.”); (see also R. p. 1774; Apps. In. Br. at. 19-24). That
duty ﬁom Wilson to Gandis was there and suryived the formal creation of the LLC.
Wilson was a manager in CCC and equal partner with Gandis, and his actions
should have been scrutinized in that qapacity bsf the trial court in evaluating Appellants’
breach of fiduciary dufy clairﬁs. His insistence that he remain a partner even to this day

4 Instead, the trial court erred in not

without any obligations to the LLC is perverse.
applying the correct fiduciary standard in this case. Wilson violated his fiduciary duties to
- Gandis, Shirley, and the company in a multitude of ways.

3. Wilson breached his fiduciary duties to CCC and its members

a. Wilson violated his fiduciary duty to Gandis to fully and honestly
disclose material facts .

As Gandis’ partner, Wilson had a fiduciary duty to fully and honestly disclose
material facts and refrain from concealment or misrepresentation. Moore, 360 S.C.at 251,
599 S.E.2d at 472. This Court has stated a fiduciary’s duty of disclosure imposes an

“obligation of refraining from taking any advantage of one another by the slightest:

4 See Bond Order July 24, 2015 at para. 2 (R. p. 1791).




misrepresentations or concealment.” Id. at 252(emphasis in original). That duty
necessarily entailed clearly identifying any EFS customer Wilson planned to exclude from
the deal by not bringing them into CCC. The evidence presented at trial showed Wilson
failed to fulfill his duty of full and honest disclosure to his partner.

Instead, when Gandis .Was attempting to determine the value of what Wilson was
bringing to CCC, he requested and Wilson pfovided a list of all EFS accounts and their two
year sales volumes so that Shirley could estirﬁate their Valué and evaluate the propriety of
the $8,000 monthly payment Wilson demanded. (R. pp. 990-99; R. pp. 1752-56; R. pp.
1000-01; R. pp. 1529-'30).'5 That list contained the three accounts Wilson now claims were
excluded from the deal; without any indication, within the document itself or other
evidence presgﬁted at trial, that these three accounts were excluded from the deal. Wilson’s
final pitch to justify his monthly payment reflected the plan to bring all EFS customers into
CCC - “The _real questiori is this — are the customers, vendors and margins I am bringing
to the table worth the. salary we are proposing?‘ IfI am to focus all my efforts in the film
business on CCC, 1 am foregoing opportunities to earn money on those opportunities
outside of CCC.” (R. pp. 1000-01; See als;) R. pp. 1529-30)%(emphasis added). Wilson
had a duty to clearly identify and disclose any EFS accounts he wished to exclude from the
deal. Rather than fulfilling that duty, Wilson submitted a listing of all his EFS accounts to
jusﬁfy his monthly $8,000 payment, did not identify any he planned t0> exclude, and

proceeded to receive those monthly payments based upon the list and sales ﬁgures

3 Def. 8 includes the three accounts Wilson claims were excluded from the deal — Lamborn, Modular Metal,
West Carrollton. (See Wilson Br. at 7).

6 Looking back on this arrangement on April 3, 2009, Wilson said this of the understanding: “The payments
I received last year was basically a salary which I required since I was taking my customers from EFS and
putting them into CCC reducing my ability to earn a living.” (R. pp. 1529-30).

7



provided. (R. p. 78, In. 8-19). Had Wilspn fulfilled his fiduciary obligations to Gandis,
any excluded accounts would have been clearly identified and not considered ih evaluating
the value of what he was bringing to CCC. Furthermore, if those three accounts were not
part of the deal, then Wilson’s inclusion of them in the list of EFS customers provided to
Gandis was a deliberate act of deceit to inflate the value of what he planned to bring to
CCC. After he began to receive his monthly payment, Wilson continued to do side deals
outside of CCC, including conducting substantial business with Steve Norvell. (See Apps.
In. Br. at 25-26). Stated simply, Wilson was a Vice President of a film company where he
was responsible for sales and purchasing while he also ran side dealys outside of CCC
depriving CCC of millioné of dollars in sales. (R. pp. 1318-27; see infra p. 8-9).

b. Wilson violated his fiduciary duties to CCC and its members by
competing with the company '

Wilson also breached his statutorily mandated fiduciary duty to “refrain from
competing with [CCC] in the conduct of the company’s business....” Both while he worked.
for the company and following his departure. S.C. Code Ann. § 33-44-409(b)(3). Wilson
unequivocally admits he ran side deals through EFS after CCC became operational, even
while he réceived $8,000 a month for supposedly bringing all of EFS’s business into the
company. (R. pp. 1318-27; R. pp.A 1525-27; R. pp. 475-478; R.' p. 211, In. 18-22; R. p. 216,
In. 14-18; R. p. 217, In. 20-22). He attempts to excusé this flagrant Breach of fiduciary
duty by claiming his agreement with Gandis carve;d out three accounts. (R. p. 378, In. 25

—p.379,1n. 18).7 As detailed in Appellants’ Initial Brief and above, this was not the case.

7 Of particular note, Wilson argues on brief that the three accounts were import accounts. (Wilson Br. at 7).
However, one of the three accounts listed, Modular Metal, was never an import account. Furthermore,
evidence presented at trial showed Wilson was doing side deals in addition to “the three” he claims were
excluded from the deal. (R. p. 406, In. 18 —p. 407, In. 1-25).

8




(Apps. Int.: Br. at 3-7). That position is further belied by the fapt that (1) Wilson actively
concealed his competitive activities from Gandis; (2) never utiliz_ed his CCC email address
to conduct side deals; (3) did not copy Gandis on side deal correéponder;ce; and (4) did not
inform him that he was conducting tﬁis business outside of CCC for his sole benefit. (R.
p. 215, In. 6-14). His campaign of unlawful competition continued immediately after
leaving CCC when he went to work for a competitor (Neologic).® Wilson’s competitive
activities both during his time at CCC and following his departure constitute flagrant
breaches of his fiduciary duty not to compete with the company.’

c. Wilson violated his fiduciary duties to CCC and its members by
misappropriating confidential and trade secret information

Wilson also violated his statutorily mandated fiduciary duty of loyalty by
misappropriating CCC’s confidential and trade secret information. See S.C. éode Ann. §
33-44-409(b)(1). Specifically, after leaving CCC Wilson went to work for a competitor
Neologic/FreshWater. The trial court féund that Neologic/Freshwater used CCC’s
confidential information to compete with the company. (R. p. 1788).° Wilson provided

Neologic this confidential informaﬁon in clear violation of his fiduciary duty to hold the

§ It should be noted that in January 11 & 16, 2012 Wilson had negotiated with a company named Filmtech
stating he was disassociating from CCC for a monthly salary/draw of $8,000 with a “goal to move as much
business I manage at CCC to Filmtech as quickly as possible. In addition, I will work to bring prospective
businesses that CCC has been working on qualifying over the past 3 to 6 months.” (R. p. 1692)(emphasis
added). '

? Gandis caught Wilson in a side deal in Christmas 2010 and Wilson explained it away as needing money for
Christmas. (R. p. 1963 at para. 26; R. p. 215, In. 6-14; R. p. 1528).

10 «“Evidence shown at trial demonstrated that Neologic/Freshwater used CCC’s confidential information and
that CCC was justified in bringing its trade secrets claim.” (R. p. 1788).




company’s properfy in trust and refrain from competing with it. See S.C. Code Ann. § 33-
44-409(b)(1), (3)."

| Wilson owed Gandis, Shirley, and CCC fiduciary duties including to fully and
honestly disclosure material facts, refrain from concealment or misrepresentation, not to
compete with the company and to hold company property in trust; all of which he
indisputably breached. In addition, Wilson destroyed company property by deleting.all
information off of one company computer, running erasure programs on another computer,
and replacing the SIM card on the company blackberry. (R. p. 250, In. 13 —p. 253, In. 10).
- The trial court committed error by disregarding these duties and eval;lating whether or not
the évidence established Wilson agreed to. transfer three import accounts to CCC in 2008.
Its evaluation was more akin to a breach of contract analysis rather than a breach of
fiduciary duty claim. The appropriate inquiry was whether the evidence showed Wilson
fulfilled his fiduciary duties to Gandis, Shirley, and CCC by acting in goo'd faith, disclosing
material facts to Gandis, and refraining from competing with CCC before its dissolution.
This constitutes an error of law because. the trial court placed the burden of proof on the
wrong party. The proper analysis/inquiry yields but one conclusion — Wilson violated his
fiduciary duties to CCC, its members and Gandis as his partner. The trial court committed
an error of law by applying the incorrect standard for evaluating the breach of fiduciary

duty claims against Wilson necessitating reversal of its holding on these cause of action.'?

I This breach of fiduciary duty would be independent of the claims possessed by CCC and addressed be
CCC on brief. )

12 An action for breach of fiduciary duty is one at law. Verenes v. Alvamos, 387 S.C. 11, 690 S.E.2d 771
(2010). “In an action at law, the appellate court will correct any error of law, but it must affirm the [trial
court’s] factual findings unless there is no evidence that reasonably supports those findings.” Linda Mc Co.
v. Shore, 390 S.C. 543, 555,703 S.E.2d 499, 505 (2010) (internal citation omitted).

10



B. No Shareholder Qppression Occurred in this Case
1. The Order’s grounds for oppression fail when considered in context
Wilson’s narrative successfully sold to the trial court and maintained on brief'is oné
devoid of context or recognition of personal obligation, responsibility, fhe realities of
business rﬂarkets, or economic reality. The jcontext of the actions deemed oppressive‘
indicates the error of the trial court and warrants reversal of the Order. |
In retrospect, the impetus for the discord among the members of CCC was a large |
tax liability due to federal tax rules related to phantom income. Specifically, in 2010 CCC
had a banner year generating over $1 million‘in net inconie. Wilson, as Vice President of
CCC in charge of sales and purchasing poured much of the company’s cash back into
purch>asing inventory. (R. pp. 1763-69; R. p. 145, In. 22 —p. 146, In. 1). Wilson alone
| bore the responsibility for both sales and purchasing; and liquidating film stocks to generate
cash. (SeevR. p. 1532 at para. 4). Due to Wilson investing the vast majority of CCC’s net
profit into film stock and failure ;co méke sales on the resulting iﬁventory, the company did
not have cash to distribute to its membérs in 2011. (R. pp. 1616-20; R. p. 1621). The
ihventory buildup led to an impending tax écenario that would be the owners’ and not
CCC’s responsibility. '3
| Everything that happened after that'point was fall out from Wilson’s creation of

this tax liability. Wilson inaccurately pdrtrays Gandis and Shirley’s actions as a coup to

13 A LLC is taxed as a pass through entity, which means that its owners pay the income taxes on profits rather
than the company. This is commonly referred to in the accounting world as “phantom income.” For pass- -
through entities, phantom income is often synonymous with undistributed income. Phantom income is an,
accounting term given to taxable income reported to the Internal Revenue Service but not actually pocketed
by the owner. It is called “phantom” because it does not generate cash flow that year, only existing on paper,
but the IRS expects tax revenue on business assets or investments. An example illustrates the point. On
paper an LLC may have $80k in distributable profit in a given year, but if it uses $40k to purchase inventory
the owner is still taxed on the full $80k. The IRS expects the owner to pay taxes on $80k.

1



get him out of the business, when in reality they were taken to address inventory reduction
plans, payment of Venciors, and the ldoming tax liaiJility. Wilson’s accusations of
oppression weie actuéliy his partner’s efforts to address these issues and help him deal with
the tax obligation. Preferéntial treatment had to end and Wilson needed to be treated as an
. owner.

The other owners spent a substantial aimount of time and effort in trying to help
Wilson.'* The absence of cash in CCC, huge inventory, and large tax obligations required
management and strategic planning. In this case, Wilson and his counsel have utilizéd
cuttings and snippets of emails regarding business management strategies to paint a picture
of oppression in a vacuum, devoid of tax requirements or the vagaries of business rriarket
realities. In reality, high level strategic alternatives were explored by the owners in seeking
a “win-win.” Wilson, it turns out, was only interested in how business impacted his
personal finances. When Wilson was treated like the other owners; he left CCC.'

a. CCC could not pay tax distributions to cover members’ personal tax
liabilities for 2010 '

The trial court conciuded that Gandis wrongfully used CCC funds to repay a line
of credit held by Gandis that he previolusly funded the company with rather than dispersing
that money to Wilson as a tax distribution. R.p. 1777). .This finding basically challenges
the payment of debt rather than making a distribution to Wilson. That finding failed to
consider CCC’s financial situation, applicable legal restraints on member distributions,

ignored the business judgment rule, and the fact that Gandis did not have to use personal -

’

- 14 Wilson acknowledges by email on January 6, 2012 that Gandis’ efforts were to help him and his family.
(R. pp. 1673-76).

12




lines of credit to fund CCC. Is it the position of a court to tell a business that they have to
pay é member distribution as opposed to paying its debt?

On brief, Wilson argues in support of this ﬁnding without citation to any supporting
legal authority. (Wilson Br. at 10, 24-36). Rather, he points to his.personal expectation
the éompany would cover his tax bill. (Wilson Br. at 10). If CCC did not make a
distribution, Wilson’s logic was that the failure to do so was oppression. Wilson’s
expectétion that CCC would foot his tax bill because it had done so in the past was simply
a per/sonal desire. (Wilson Br. at 10)(“In the past a tax distribution was made to each
merﬁber, and funds had been set aside for a tax distribution for 2010. Wilson reasonably
believed such a practice to continue.”). In .the course of a page Wilson goes form‘
charécterizing his»“pérsonal expectation” the company would make a tax distribution to -
deeming it an “agreement” lalthough none is cited or evidenced in the record. (Wilsoﬁ Br.
at 10). Itis a tortured argument to reach an inaccurate end. Regardless, Wilson morphed
his own unrealized personal economic expectations into an accusation of Wrongdoing
because Gandis utilized his own money to pay his personal tax liabilities rather than
funding the company and making a distribution-to Wilson. Such an argument is fantasy
considering the realities of business and co-ownership. Likewise, the argument and
holding is inapposite to the business judgment rule.'®

First and foremost, CCC repaying debt in priority over member distributions was
not wrongful. In fact, Wilson agreed that the company should operate without debt — “I

think we need to have a plan for distributions that we both agree on and that makes sense

13 “[M]embers and managers of LLCs are subject to the business judgment rule, which immunizes them from'
liability ‘where there is a reasonable basis to indicate the transaction was made in good faith.”” In re Medical
Management Group, LLC, 534 B.R. 646, 654 (Bk. D.S.C. 2015)(internal citations omitted).

13



for us to operate the company without deBt. I don’t know what thét should look like but I
think we should have some idea so we can plan our personal ﬁnahces based on how the
business is doing.” (R. pp. 1529-30). Repaying debt rather than making a distribution is a
valid and reasonable business decision.'® R

Furthermore, an LLC’s ability té make ’distributions to members is restricted,
requiring adequate assets to repay vendors, suppliers, and other creditors (outsfanding
liabilities) before funds can flow to members by way of distributions.

(a) A distribution may not be made if:

(1) The limited liability company would not be able to pay its debts as
they become due in the ordinary course of business; or

(2) The company’s total assets would be less than the sum of its total
liabilities plus the amount that would be needed, if the company were
dissolved, wound up, and terminated at the time of the distribution,
to satisfy the preferential rights upon dissolution, winding up, and
termination of members whose preferential rights are superior to

those receiving the distribution.
kkk

(d) A limited liability company’s indebtedness to a member incurred by

reason of a distribution made in accordance with this section is at parity

with the company’s indebtedness to its general, unsecured creditors.
S.C. Code Ann. § 33-44-406(a), (d). Likewise, a member’s entitlement to a distribution is
subject to additional restraints, including a requirement that distributions be made in equal
shares among members. S.C. Code Ann. § 33-44-405. Wilson succeeded in convincing
the trial court to ignore these statutory restraints and hold that because Wilson was not

given priority treatment he was an oppressed shareholder. The fact of the matter is that

each member of CCC, including Wilson, was responsible for their own tax liability. CCC’s

16 This fact is especially pertinent in that CCC was seeking funding from Bank of America and BOA expected
the company to pay down debt and show worthiness of the lending risk prior to providing a line of credit to
CCC. (R. p. 654, In. 1-13; see also R. p. 106, In. 19-21, R. p. 109, In. 9-13, R. p. 236, In. 20 — p. 237, In. 5).

14



assets were sunk into inventory Wilson purchased, inventory was not converted back to
cash, and there was no cash available to distribute to members to assist them with their tax
obligations. (R. pp. 1616-20; R. p 1621; R. pp. 1038-39). Thus, the company’s finances
at the time wefe strained and it was not in a position to make distributions to members to
céver their individual taxes. (Id.; R. p. 112, In. 14-16).

Furthermore, Gandis would have violated his obligations to CCC by acquiescing to
Wilson’s demand the company_issue him a distribution if doing so made CCC unable to
pay its debts or made it so the total assets woulci be less than total liabilities plus the amount
necessary to pay preferential rights if it were wound up or dissolved.!”

Wilson ciéims “Gandis used CCC funds set aside for the 2010 tax liability to pay
off CCC’s obligation on the line of credit, and then used the line of credit to pay his own '
taxes.” (Wilson Br. at 10). Wilson’s positiqn, ertoneously adopted by the trial court, is
that CCC should have foregone payment of ifs debts, in the form of repaying loans pulled
from Gandis’ lines of credit (not CCC lines of credit), and iflstead made a distribution to |
Wilson to cover his personal tax liability. That money was owed to ngdis as a creditor
of CCC, and the decision to utilize company ﬁmds to service debt is an appropriate business
decision. The fact is‘that CCC did not have cash to distribute and was saddled with large
inventory amounts created by Wﬂson, and until sales moved the inventory and cash came
in from customers there would not bé a distribution. Financial reality is not shareholder

oppression.'?

Y1 See In re JK Harris & Company, LLC, 512 BR. 562 (Bk. D.S.C. 2012) (Manager. of LL.C violated fiduciary
duty of loyalty imposed by South Carolina statute by authorizing member distributions to himself when the
LLCs were insolvent, thereby deepening their insolvency for his personal benefit.).

18 This is especially true when the shareholder in question created the huge inventory — low cash — large tax
liability scenario.
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Furthermore, CCC’s repayment 0f its debt to Gandis is inconsequential under the
circumstances. First, if CCC’s payment of its debt to Gandis did not leave enough funds
in the company to pay tax distributions, then there wére not sufficient funds for a
distribution in the first place. Second, the amount CCC paid to service its debt to Gandis
would not have come close to covering Wilson’s tax liability. Speciﬁcally, the debt
payrr{ent Wi'lson complains of was for a tqtal of $50,000. (R. p. 1013). At trial Wilson
testified he owed roughly $200,000't0 the federal government. (R. p 411, In. 14-15).
Therefore, had that money reﬁained in the company and a tax distribution been made pro
. rata, it would not have come close to covering Wilsoﬁ’s tax obligati‘on.19 " Importantly,
Wilson ignores his role in creating CCC’s financial circumstances and his own tax liability.
Rather than take responsibility for creating his tax liability, he demanded preferential
treatment. This is a giaring example of Wilson’s me-first attitude and demands that he was
able to hide undef a veil of false victimhood in the lower court. |

AnLLC’s ability to make distributions is limited. It is obligated to pay its vendors,
employees, and creditors before making distributions to members. Distributioné are
prohibited if making it would render the LL.C unable to pay its vendors, creditors and
employees in the ordinary course of business. S.C. Code Ann. § 33-44-406. CCC did
what it was obliged to do — put repayment of creditérs ahead of distributions to members.
There was no agreement CCC would fund the members personal tax liabilities and
Wilson’s “bersonal expectation” or belief hés no bearing on whether CCC should haye

‘made a distribution to cover his taxes.

19 Wilson’s share of a $50k distribution as a 45% owner would have totaled approximately $22,500, reducing
his tax obligation by about 11%.
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Wil.son, as a member of CCC, was only entitleci to distributions the company could
make when it had adequate funds to do so. The simple fact is that Wilson was not entitled
to a tax distribution from CCC. No other member received a distribution. Equal treatment.
is not oppression.

b. Gandis and Shirley attempted to address Wilson’s financial
predicament by offering him options to minimize tax consequences

There were 1engthy meetings, discussions, and emails between the owners seeking
to mihimize the phantom income taxation. Gandis and Shirley offered Wilson various
options to address his financial situation, including remaining a member. At trial and on
brief Wilson porfrays' these éctjons as-bad faith efforts to restru‘ctﬁre his interest in the
company by “ﬂipi)iﬁg”. him t6 a saiaried ofﬁceAr. (Wilson Br. at 12-16). The lower court
erred by accepting. Wilson’s narrafivé and disregardi;lg the‘ business planning and
prerogatives present inl this matter.

In the fall of 2011, in an attempt to help Wilson’s tax situatiqn, Gandis reached out
to Shirley for tax strategy advice. (R. p. 225, In. 18-23). Wilson mischaracterizes the
ensuing attempts to address his financial woes as a coordinated effort to “ﬂip"’ him from
an owner to an employee with a non-compete. -(Wilson Br. at 26). In reality, these
~ proposals were aimed at alleviating Wilson’s tax burden by reducing or eliminating his
.ongoing exposure to taxes from phahtom income. Importantly, one of the three options
offered in the course of these discussiqns was for Wilson to simply remain a member of
CCC (no longer receiving preferential distributions or monthly loans). (See Apps. In. Br.
at 13). Wilson was essential to CCC and Gandis was seeking alternatives to help Wilson

with the tax obligation, assuming that Wilson could not convert the excess film inventory
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into cash under an inventory reduction plan in process. ’Without cash to pay the tax, CCC
and its owners had to get creative.

In the fall 0of 2011 Gandis proposed the first arrangement meant to address Wilson’s
onerous tax burden. The idea (simplified here) was that if Wilson were to convert from a
member to an employee, and CCC allocated various lésses to him, the latter loss allocations
could flow back into past tax years and reduce his tax liability. (R. pp. 1047-49; R. p. 143,
In. 1-12; R. p. 228, In. 24 — p. 229, In. 3; R. p. 666, In. 7-15; R. p. 669, In. 9-17). This
proposal was not well received by Wilson. He remained single-mindedly focused on
having CCC cover his tax obligations and threatened to ruin the comban'}/ should Gandis
not succumb to hisAvdemands. (See Apps. In. Br. at 1112). Wilson threatened that if the
-company did not start making regular accruals-and distributions to cover tax liabilities he’
would leave and c;ompete with CCC or 'Simply resign and dissociate; forci‘ng CCC to
purchase his i'ntérest, and 1f the other member§ were “unable or unwilling to buﬁl” him out,
he would force a 1iquidation. (R. p. 1609). Wilson held the power.

.Despi‘te Wilson’s aggressive response, Gandis ar‘ld Shirley continued to try and help
him address his financial situation. After receiving Wilson’s threatening email, Gandis
proposed three optiohs (1) stay a member and be treated as such (no longer receiving
preferential distributions or monthly loans); (2) buy-out his interest and become a salaried
officer; or (3) the earlier proposed membership modification to eliminate his tax bill-and
become a salaried officer with a bonus plan. (R. pp. 1616-20). Each of these options kept
Wilson in CCC, and Gandis made it clear he was fine with any one of them. (R. p. 1619):

Wilson refused to engage and continued to demand CCC cover his tax bill. If this were
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oppression, how can Wilson make such threats without Gandis telling Wilson to take a
hike? Why would Gandis continue to seek high level tax planning options for Wilson?
Wilson recognized he was in the driver’s seat and initiated buy-out negotiations,
during which Wilson believed Gandis and Shirley were trying to leverage him down to
below fair value by éltering thé numbers. (R. p. 1655; R. p. 156, In. 17 —p. 157, In. 3; R.
pp. 421-26; R. p. 670, In. 23 — p. 671, In. 2).° Accordingly, Wilson said he would buy
~ Gandis aﬁd Shirley out using their valuation numbers for his equity. (R. p. 670, In. 23 -
p. 671, In. 2; see also R. p. 1655). Gandis and Shirley accepted his offer. (R. pp. 1627-28;
R. p. 1671; R. p. 156, In. 17-20). The offer to purchase Wilson’é interest could not have
been oppressive since they were willing to and in fact did accept the same offer. (See Apps.
_In. Br. at 36). én brief Wilson attempté to undermine this conclusion by arguing the buyout.
offer was made in bad féith and oppresgivé due.té Gandis'anc-l Shirley’s negotiaﬁon of
certain terms. (Wilson Br. at‘ 33-36). This ignores the simple fact that the -ﬁar.ties were
negotjating a buyout of their interest and proposing purchasé terms is simply part of that
process. . Wilson could have rejected those terms if he wished. Ultimately, the additional |
terms proposed within the negotiations are irrelevant and do not undermine the fact that
Gandis and Shiﬂey offered to buy Wilson’s interest in CCC or sell theirs to him utilizing
the same valuation. Wilson offered, Gandis and Shirley accepted the offer, but Wilson did

not perform.?!

20 A January 2, 2012 email from Steve Norvell discusses potential acquisition of CCC stating “Dave wishes
to stay on, others will be moving on...In the event of an acquisition, only Dave would remain and the other
Seller’s move-on [sic].” (R. p. 1655).

2 Incredibly, trial testimony established that Wilson had the financial backing of Steve Norvell but chose not
to go through with the deal. (R. p. 244, In. 7-20; R. p. 454, In. 17-19; R. p. 517, In. 3-10). Norvell testified
- he had the financial ability to close a deal of this size without bank financing. (R. p. 758, In. 12-14).

19



Wilson mischaracterizes Gandis’ and Shirley’s attempts to address Wilson’s tax
situation 'as a coordinated effort to deprive him of his membership interest. (Wilson Br. at
26-33). In reality, the options Gandis and Shirley offered were to address Wilson’s self-
professed ﬁnangial hardships and keep him in the business. None of this mattered to
Wilson. He wénted the company to cover his tax liabilities, continue to receive monthly
loans/advances that héd climbed to $12,000 per month by 2011, and retain his membership
interest. Wilson wanted the upside of ownership, none of the downside, and the security
of a paychéck (employee treatment). When Gandis made it clear the company could not
~ and would not continue to provide pfefereﬁtiél treatment to allow CCC to grow, Wilson set
out to take CCC’s stock of customers tQ.a competitor.

" The tﬁal court efred 1n ﬁnding that these actions 4constituvted oppression or were
attempts to “freeze out” dr Z‘.squeeze out”. Wilson from CCC. Being offered various options
to address a large tax obligation or simply remain a fnember and be treéted as such do not
constitute acts of shareholder oppression. Staying in the black in business happens every
day, otherwis'e,‘ ba@ptcy 1oorris and a business céases to exist.

¢. Gandis and Shirley took necessary and appropriate steps to protect the
business from a rogue member

The lower court found the monitoring of Wilson’s company emails, limiting his
access to CCC financial information, removing his signatory authority and ability to make
wire transfers, locking him out of the business, demanding he return company property,
and terminating his cell phone and health plans were all acts of oppression perpetrated by
Gandis and Shirley in their efforts to freeze Wilson out of CCC. (R. pp. 1777-78). These
were not oppressive acts in the context in which these; actions were taken. These were

necessary and reasonable measures taken to protect CCC from a rogue member bent on
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serving his owﬁ interests. The evidence corroborates Wilson’s self-dealing to the detriment
of CCC.

First, by mid-2011 Gandis and Shirley were faced with a disgruntled business
partner who controlled the lifeblood of the business. Wilson also threatened to put CCC’s
23 employees out of work during the 2011 holidays. From that time through early 2012
events unfolded and troubling information came to light causing Gandis and Shirley to
become concerned about Wilson’s actions harming the compaﬁy. Specifically, Gandis
discovered that unknown to him; Wilson continued to run side deals with EFS. (R. p. 211,
In. 18-22; R. p. 216, In. 14-18; R. p. 217, In. 20-22; See Apps. In. Br. at 16). Then, there
was growing concern t"hat‘ Wilson was shaﬁng'conﬁdéntial and trade secret information
with co'mpetitorhs. in the process of courting a buyer for CCC duﬁng the buyout negotiations.
(R. p. 1673; Apps. In. Br. at 14). Wilson however was not simply looking for potential
buyers, he was in the pfocess of leaving the company and taking “as much of the business
[he] manage/d] at ‘CCC to Filmtech as quickly as possible” and planned to “work to bfing
. prospective businesé that CCC haé been WOI’kil;lg ion or qualifying over the past 3 to 6
months.” (R. p. 1692)(emphasis added). Under these circumstances Gandis’ monitoring
of Wilson’s archived company email was a reasonable and appropriate measure undertaken
to protect CCC.?? Likewise, removing signatory authority on CCC accounts and the ability
to make wire transfers was a common sense cautionary measure to protect CCC.

Then, on J anuary 17, 2012 when Gandis learned Wilson intended to leave CCC, he

acted on the advice of counsel to protect the company’s confidential information by locking

22 Indeed, the company handbook specifically states that there is no expectation of privacy in company email
and it could be monitored. (R. pp. 1401-27 at p. 1421 para 3).
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Wilson out of the business, demanding the return of company property and, as with any
former employee; terminating his cell phone which contained CCC’s advertised number.
(R. p. 163, In. 18 -p. 165, In. 8; R. p. 252, In. 8-1-5).

Under the circumstances it was a reasonable and prudent decision for Gandis to
monitor Wilson’s c;)mpany emails and to take measures to minimize the potential harm he
could do to the business. Despite Gandis” efforts, Wilson‘ still managed to abscond with
CCC property, including its confidential and trade secret information which he t-ook with
him to his new employer Neologic.?*> Consideration of the context in which Gandis and
Shirley undertook these actions demonstrates they were for the pﬁrposé of protecting CCC
‘from a rogue member acting solely in his own interest. .Protecting a company is not
oppression. |

d. Wilson’s claims of financial fraud are without merit

Wilson makes accusations that CCC’s ‘ﬁnancial records were purposefully
manipulated to devalue his iﬁterest and conceal “fraudulent activity.” (Wilson Br. at 22-
24, 35-36). Indeed, there was no financial fraud perpetrated by Shirley or Gandis in this
case. Any discrepancies in CCC’s financial records were the result of having to reconcile
the company’s inventory. Wilson was well aware of the inventory’s value being incorrect

in the corporate books. (R. p. 483, In. 6-18).>* Del Bradshaw,.the court appointed

23 CCC presented testimony that Wilson and Neologic/FWS were improperly conducting business based on
information gained through the discovery process. (R. p. 876, In. 18 —p. 877, In. 7; R. p. 882, In. 4 —p. 883,
In. 4; R. pp. 1394-1400). '

H Q: She is going to be shocked when she, finally, realizes our inventory is $400,000 lower

than what QuickBooks says it is; right?
A: Yes.

Q: So you knew QuickBooks was grossly overstated; right?
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accounting expert, was also aware of the issue. (R. p. 573, In. 22-24). Wilson engages in
a lengthy discussion of Bradshaw’s testimony in an effort to imply Shirley manipulated the
financial records to conceal fraudulent activity. (Wilson Br. at 22-24). That long
discussion fails to mention Del Bradshaw’s tesﬁmony that he found no indicia of fraud in
the accounting records save one instance—a loading dock sale. (R. p. 576, 1In. 11 —p. 577,
In. 18).
2. The hallmarks of shareholder oppression are absent
a. Wilson did not face the prospect of a “trapped investment”

“The bﬁmary vulnerability of a minority sharehoider is the specter of being locked
in.\.‘.having a perpetual investment in an entity Withqut any‘ expectati;)n éf ever rcceiving a
return on that investment.” Kiriakide!s, 343 S.C. at 604-05. The Ballard Court noted that
an oppressed minority shareholder “faces prospects of exclusion from the business, a slim
chance of seeing a return any time soon, and no markét in which to otherwise unload his
investmenf.” Id. at 595. Wilson did not face such circumstances.

First, Wilson was not a minority shareholder in CCC; powerless and Vulneréble to
the actions of his fellow members. He and Gandis held equal shares of the business and
Wilson controlled the lifeblood of the -company by being responsible for sales and
purchasing. Second, Wilson’s only investment into CCC was EFS customers and his time.
As discussed above, he held back several lucrative customer accounts from CCC, side
dealing to these and other customers to the tune of over $1.7 million. (R. pp. 1318-27; R.

pp. 221-222). More relevant to the oppression issue is the fact that upon leaving the

A: Yes.

(Tr. 487, In. 23-25 — 488, In. 1-3). -
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company Wilson took many of those customers with him and actively courted other CCC
customers® business for his new employer Neologic. (R. p. 1333; R. p. 883V, In. 17-24).25
Thus, his investment in CCC was marketable and easily portable as demonstrated by
Wilson himself.?® Third, Wilson was not locked into the business without any expectation
of receiving a return on his investment.” On the contrary, from the outset Wilson knew he
would and in fact did receive a return in the form of monthiy payments of $8,000 regardless
of the sales or profits he generated. In addition, CCC paid out substantial distributions to
Wilson during its profitable years and to this day he remains substantially ahead of Gandis
and Shirley in distributions received. Therefore, Wilson did not fac%: the specter of bciﬁg
locked into CCC without expectatiéh of seeing a fetum, powerless against an oppressiye
majority s:hareholdér. - On the .c'ontrvary,“ Wilson receiv'edA subéténtial return. on his
~ investment above and beyond what aﬁ LLC mémber is entitled to and upon leaving the
company took much of his investment to Neologic to compefe with CCC, while demanding
a buyout as if such_ assets remained in CCC béyond his reach. The trial court erred in not
reducing his buyout for the damage his removal created Within CCC.
b. Wilson held and welded immense power over CCC

Wilson takes great pains to vilify Gandis’ business decisions and Shirley’s advice..

In furtherance of that campaign, Wilson portrays himself as a powerless victim forced out

of CCC by those in power. His argument and inaccurate portrayal is belied by the fact that

Wilson held tremendous power over CCC and its members by cohtrolling integral aspects

25 A list of Neologic customers submitted at trial showed that 23 out of the 27 were CCC customers. (R. p.
1333).

% This is exhibited by the buyout (“Texas draw™) where Wilson had the opportunity to buyout the other
members with their own offer price.
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’of the operation; namely sales and purchasing. He therefore controlled'the lifeblood and
viability of the business. Wilson was well aware of the power he held over CCC and
unabashedly welded it in his continual pursuit of preferential tréatment, including in
October of 2011 when he threatened the ongoing viability of CCC and the jobs of its 23
employees if the cémpany did not cover his tax liabilities. (See Apps. Int. Br. at 12-13).
~ Oppression requires exploitation of a power imbalance between the parties. One holding
tremendous powef over his alleged oppressors cannot be oppressed.?’
III. CONCLUSION
Wilson Wanted all the upside of businesvsA ownership, none of the .downside of
dwner_ship,» and the security of being an employee. Wilson wanted it all, and the lower
'icourt disregarded fhé realities of business (including taxes) and‘ gave Wilson what he
wanted. The Court applied an incorrect legal standard to conclude that Wilson did not
breach his fiduciary duties to Gandis and Shirley. That Waé an error. The Court also erred
in applying a myopic view of Wilson’s personal financial situation, detached from business
and ec.onomic realities in ﬁnding oppression. Equal treatment of o>wners is not oppression. ‘
Thus, for the reasons set forth above, the. Circuit- Court’s Order of January 9, 2015 should
be reversed.

(signature page to follow)

27 (See Apps. Int. Br. at 35-42)(Discussing additional evidence and circumstances that undermine the lower
court’s oppression finding including the fact that Wilson controlled his own destiny, took all the good out of
. CCC, remained substantially ahead of Gandis and Shirley in cash distributions, the fact that Gandis initiated
a meeting with him to discuss an exciting business prospect the day Wilson later resigned.).
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