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avrer——

STATEMENT OF ISSUES ON APPEAL

1. Whether the trial court etred in dismissing Appellaat’s claims where each of the

undczlying actions are not identical for purposes of a Rule 12(b)(8) dismissal?

Page 4 of 16
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STATEMENT OF THE CASE

In 2007 and 2008, Respondent Bank of North Carolina (hereinafier “Respondent BNC” or
sometimes “the bank™} made nine (9) loans to the Appellant, Mr. Whithield, for nine different
residential properties. The loans were for five yenr terms. Beginning in 2012, those loans bogan
coming due. InIZOI 2, Respondent BNC initiated five {5} foreclosure lawsuits covering eight of those
propertics in Berkeley, Dotchester, and Charleston Countes. In March of 2014, another foreclosure
lawsnit covering ane of the properties was fled in Doxchest’c!.' County, bringing the total of six (6}
foreciosuse lawsuits covering nine {9) different propettics. All of the properties were single farily
residential tental properties, except the Charleston County property which was purchased by
Appellant for his spouse at the time, Mzs. Cindy Whitfeld, in ﬁrder to meet his family court
obligations in 2007.

In response to the foreclosure lawsuirs, Appellant counterclaimed in cach of the lawsuits
chiming, inter-alia, that Respondent BNC made an agreement to rencw all the loans for another
five-year term and subsequenty breached that agreement, thus causing Appellast to be damaged.
Specifically, A\ppellant mer the president of the bank on June 21, 2012 where an agreement was
made to rencw all nine of Mr. Whitfield’s loans for another five-year term, at 2 reduced inrerest rate
of 4.75%. After the meeting, the bank contacted the closing attorney and set up a closing for the
following week, on June 28, 2012, Appellant attended the closing for the renewal of all nine (9)
loans on june 28, 2012, and Respondent BNC refused léo close any of the nine (9) loans at the
closing.

Rcspbndcnt BNC has denied that it made a contract to renew the Joans, and has mainly
defended Appcllant’s claims that the bank breached an agrecment to renew the loans on two

grounds as cnumerated in its vaxious Replies: 1} that Appellant’s ex-wife Cindy Whitfield was

Page 5af 16
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required to sign a morgage o her home in Charleston County in order to renew all of the loans in
Charlesion, Berkeley, and Dorchester County; or 2) thar a tide endorsement was necessary for thg:
property in Charleston County to renew all of the loans in Charleston, Berkeley, and Dorchester
County.

As part of the Respondent BNC’s “title endorsement” defense for the failure to senew the
loans, Respondent BNC chims it sought the advice of a real csmte &nnsnctionnl artogney,
Respondent David Swaason (hereinafter “Respondent Swanson™) who recommended that the bank
should procure a title cndorsemcn't to the Charleston County property out of his hypothetical
concern for an objection to the loan renewal by Cindy Whitfield (who lives in the Chatleston
County Property) on the grounds of an equitable subordination theory that has never been applicd
to a fee interest in real estate in Soutfx Carolina .

As alleged in Appeliant’s Counterclaims, the bank has defended its acdons in each
Chasleston, Betkeley, and Dorchester Counties by claiming it sought Respondent Swanson’s advice
in their decisions not to renew loans that cover propetties in each Charleston, Berkeley, and
Dﬁtchestet Counties. (See, e.g., Plintiff's Reply filed Masch 24, 2016, 1Y 13, 32, 33, 35, 38, 39 and
41). |

Because of newly discovered evidence (See Counterclaims filed on March 8, 2016, ] 55-72)
that supports Appellant’s claim that the bank never received the advice it claims to have received
:;nd relied upon, Appellant has also sued Respondent Swanson for civil conspitacy and abuse of
process. |

Respondent Swanson subsequently moved to dismiss in the Berkeley and Darchester cases
prmarily eravelling under Rule 12(b)(8) by a:guing that all of the claims heing made in all six lawsuits
arc the same. As seated above, Appellant was sued six diffexcar dmes by the Rcspo-ndem BNC for

foreclosurc of nine differcat individual properties in each county, Each of the propertics in Berkeley
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and Dorchester were separate, income producing propertics, Appellant has already counterclaimed
against the bank six different times that the bank made an agreement to renew the loans and he
should never have been foreclosed upon. Appellant has soughe and will receive a jury mial in each
action. Moreover, the Respondent BNC has interposed its teliance upon the advice of Respondent
S\Var;son in each Charleston, Berkeley, and Dorchester Counties, including this matter. The motion
to dismiss was filed in cach of the cases currently pending before the Court of Common Pleas for
Dorchester County, Judge Goodstein presiding. The Coust dismissed Appellants claims pursuant to
Rule 12(b)(8) in a0 Order dated July 7, 2016. Appellant filed 2 Motion to Reconsider, which the
Court subsequently dended.

These Orders are now on appeal before this Court.

Page 7 of 16
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SUMMARY OF LEGAL ARGUMENTS

L The trial court erred in dismissing Appellant’s claims as the each of the

underlying actions ate not identical for purposes of a Rule 12(b){8) dismissal.

Page 8 of 16
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STANDARD OF REVIEW

The appellate court applies the same standard of review in scrutiﬁizing the application of '
‘. Rule 12(b)(8), SCRCP. Capital City Ins. Co. 1. BP Staff, Inc., 382 S.C. 92, 99, 674 S.E.2d 524, 528 (Ct.
App. 2009). While {the Count] utlize[s] the same standard of review as the Gircuit coust in
scrutinizing the applicndon of Rule 12(b)(8), cach of the components of the rule are determined as a
- matter of law and thus (the Court applies] a de noro standard of review to the gmnt or denial of this
maotion. Jd. dting Miami Sand & Gravel, LLC ». Nanc, 849 N.E2d 671, 676 (Ind. Ct. App. 2006). The
Court may determine Qhethcr there is another acton int’oiving the same parties, claims (or subject

matter), and remedies available as a matter of law. J/d
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LEGAL ARGUMENTS:
L The trial coust cued in dismissing Appellant’s counterclaims to a foreclosure

action in one county where each of the undeslying actions are not identical for
purposes of a2 Rule 12(b)(8) dismissal.

Before delving inte the substantive issue of the improper dismissal, -z\ppcllant finds it
necessary to frame their legal asguments within the context of the laws which apply to foreclosure
proceedings: |

The pupose of a foreclosure proceeding is ro fully determine the entire controversy between
the parties, to protect the fghts of all parties, to determine the amount of the debt in order to
dishutse the proceeds of sale, 2nd should the personal property so sold be not sufficient to pay the
debe, thae a deficiency judgment may be entered against the maker of the obligntion. frdsen Milfs ».
Noris, 166 S.C. 422, 164; 310> S.E. 919; Generaf Plyweod Cosporation v. Richard Jones, Inc, 216 $.C. 322,
57 S.E.2d 636. An action ... [for the foreclosure of a mortgage of real property] must be tried in the
county in which the subject of the action or some part of the property is situated. 5.C. Code Ann. §
15:7-10(3) (2006). A counterclaim is compulsory only if it atises out of the same tansaction or
accurrence as the opposing party's claim. SC R. Civ. Pro., Rule 13{).

In the present matter, Respondent BNC filed six (6) separate foreclosure actons in three (3)
separatc counties against \ppellanc bursunnt to S.C. Code Ann. § 15-7-10(3). Appellant, in response
to each of the six (6) foreclosure lawsuits, has counterclaimed against Respondent BNC for a breach
of their agreement to renew all the Joans fot another five-year term, which ultimately has resulted in
a tremendous amount of damages to Appellant. Appellant’s counrerclaims were brought in cach
separate foreclosuge action 1s each of the counter-claims presented were compulsory in nature
putsuant to S.C. R. Civ. Pro. Rule 13(a}. Furthet, the claims for damages sustaincd by Appellant are

necessary in “fully determin[ing] the enlire controversy” as to each of the propertics that were the

Page 10 of 16
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subject matter of each of the six (6) rcspective aciions. Judson Mills, 166 5.C. 422, 164; 310 S.E. 919,
At no point in any previous Reply filed by Respondent BNC in m];z of the actions did Respondent
BNC ever object 10 Appellant’s being counterclaims filed in each of the underlying actions. It was
not untl Respondent Swanson became a party to this action did the issue of dismissal pursuant to
Rule 12(b)(8) ever get raised by any party. It is under this framework and background that Appellant
now tums to the substantive issue befote the Court.

In Souoth Carolina, dismissal under Rule 12(b){8) miy be proper when there is (1) another
action pending, (2) between the same parties, (3) for the same claim. 5.C. R. Civ. Pro., Rule 12(b)(8).
The rule has historic ties to 2 former statute providing a defendant a similar oppostunity to demur;
and our supreme court readitionally incerpreted that statute narrowly, stating that it only applied
when there was identity ot; parties, causes of action and relief, and our supreme coutt has hcid such
an approach is consistent, with modem day practice under rules similar to Rule 12(b)(8). Capital City
Ins. Co. v. BP Staff, Inc, 382 3.C. 92, 674 S.E.2d 324 {Cr. App. 2009); 5.C. Public Serv. Comm'n v. City of
Rack Hill, 268 S.C. 405, 408, 234 S.E.2d 228, 229 (1977). To prevail on a motion to dismiss
pursuant to Rul;: 12(b}{8), the movant must show that the actdons in question are between the same
parties in their same capacities. 1 CJ.S. ABATEMENT AND REVIVAL § 54 (2005). Fuxther, the claims
sought to be dismissed, “must be precisely or substantially the same in both proceedings in order for
the drastic remedy of dismissal to be appropriate under Rule 12(b)(8).” Cricket Cose Ventares, LLC r.
Gilland, 390 S.C. 312, 701 5.E. 39 (Ct. App. 2010).

In Corbett n. City of Myrtle Beach, S.C., the Court concluded that the trial court properly
dismissed the comphint putsuant to Rule 12(b}{8) because tﬁc phlintffs claim for negligent
inﬂiction of emotional distress againsi a beach service involved the same patties and was "based
upon the s.nme facts and circumstances” as the plaintff's first two wrongful death actions. 336 S.C.

601, 610, 521 S.E.2d 276, 281 (Ct. App. 1999). In Curberr, the Coutt placed heavy emphasis on the

Pagc 11 of 16
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identity of the patties, namely, that the PlaintifPs claims had been previously brought i both her
individual and her representative capacity, thus barring a separate claim brought in her individual
capacirty. /d,

In Cricket Cove Ventures, LLC 1. Gilliand, the Court, using the Corbatt decision as 2 framework,
focused on the identity of the chims instead of the parties in determining whether dismissal was
approprinte. 390 S.C. 312, 701 S.E. 39 {Ct. App. 2010) The Court applied a narrow interptetation of
the Rule to the question of whether claims were identical holding thar the cltims must be precisely
or substantially the same in both procéecﬁngs in order for the drastic remedy of dismissal to be
appropriate under Rule 12@)(8}. Id, dting Capitaf City, 382 S.C. at 105-06, 674 S.E.2d at 531-32, The
Cricket Core Conrt noted that where a case secks relief that is different from the relicf soug'ht in the
causes of action in the first case, dismissal would be improper. Cricket Cone Ventnres, LLC, 390 S.C.
312, 701 8.E. 39 (Cr. App. 2010) The Court stated that dismissal was ixﬁpropcr under the narrow
interpretation of Rule 12(bj(8} as no claﬁn in the action was "preciscly the same" nor "substandally
the same” as any claim in the first froceeding

In the present case, the claims against btought against Responden: Swanson are not
“precisely or substndally the same™ as they involve advice the bank has relicd upon for the
foreclosure of nine (9} differeat income-producing propertics in six differenr suits——hence, six
different subject matters. Tbc claims proffered by App;:ﬂant arc identical in name only, however,
they each differ in thar the subject matter-of the litigation is ad}udicntion_ of “entire controversy” of
the specific properties named in cach foreclosure action. In each of the six separate marters,
Appellant is not simply filing suit against Respondent Swanson for civil conspiracy and abuse of
process as it rclates o all of the properties in each case, but tmther as they relate to each separate
foreclosure.

Ar the August 25, 2016 hearing on Appellant’s Motion to Reconsider, the Court became

Pagc 12016
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- focused on the damages aspect of the claims proffered by Appellant. Appellant argued that damages
have been alleged in each county, with tespect to each property. Appellant fuether fmted that the
foreclosure of certain properdes, and the cnsuing receivership, have caused more damage to
Appellant than others. Accordingly, cach claim was individualized by the pardcular damages arsing
from the foredlosure of the particular property. “Tm.-mnp! of “lugust 25, 2016 Hearing”, Bank of Norib
Carvlina, et al. n, Anl/}wg! M, Whitfield, et of., 2014-CP-18-0358; 2014-CP-18-1 792; 2014-CP-18-1793,
5:14 to 6:13. The Courr scemed to focus heavily upon what they believed Appellant would say at
trial, rather than the claims themselves: |
I can anly imagine that as yon ty your first énse that you ate not going to juse ralk
about that litde property and go whoop. You arc going to talk abour this as a
conspiracy thar damaged your client not only bere but in his business herc and here
and here and here and ladies and gentlemen of the fuxy I wane you to understand
~ what my client has suffered fully. You are not just going to say it is a little irey bir
hete; it i fact is more.
Id., at 7:7 to 7:16. Appellant assured the Coutr that the case would be limited only to claims for
damages sustained by Appcllant in Dorchéster County, as cach claim is duc to Respondents’
condu-ct‘winh respect to the specific properties upon which the foreclosure action is based.
The Court recognizes that Appellant’s claims ought to be able to proceed if each claim was
limited to the damages flowing from each specific propetty in the underlying action. Sér, Id., at 10:18
to 10:22 (“[T]t was very clear in my mind that [the only way the claim] could in my mind survive is if
it was vy clear that it was somehow isolated to the one pactcular piece of property.”) However,
the Court impropetly granted Respondent’s Motion on the concern that there was no way Appellant
could argue for':damngcs specific to cach property at tral. Appellant contends that the proper
mechanism for safeguarding agamst such a concern would be allowing Appellant the leave to
amend, and issuing a ruling regarding the admissibility of evidence of the othot pending suits and &
Limiting igstruction with regard to same—not the drastic remedy of dismissal.

Appellant conceded that the counter-claim could plausibly be read as “general” in the

Page 13 of 16
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manner in which the prayer for selief was plead, however, Appellant noted that the allegntions
contained in the claim were specific to the property. Id. ar 12:1 to 12:8. Further, Appellant off'cxécd to
amend same to cisure that damages clumed were specific ta Dorchester County. fd. at 6:19 to 7:5;
14:22 to 14:25. The Court was dissatisfied, even with the proposed r\mcndmctits, beeause the Court
was concerned the damage allegations would still be generalized, Id, at 15:1 to 15:8. This is not a
sufficient basis for the dismissal of Appellant’s claims.
Moteover, the court’s dismissal creates a logieal inconsistency that can be summed up in one
| question: [f not here, then where? The Court dismisses Appellant’s claim due to Appellant’s
currently pending claims in other countes. Simultaneously, the Court acknowledges that Appellant
cannot claim damages in one county if the damapes are based upon propetties located outside of the
county. The Court has now rled that Appellanr’s claims for damages ate so gcnmﬁzcd and
necessarily entwined with these other properties, that Appellant cannot bring this counterclaim i
Dorchester County. (A ruling which Appellant vehemently opposes.) Extrapolating the Court’s logic
out to the cntire controversy, there would be ne county in which Appellant could ever bring his
clairns, because they would necessacily inveke propertes which wete not the subject of the present
suit, Such a concluston is violaies the frecdoms afforded to Appellant undet the Constirution of this
State. See, 8.C. CONST., ART. I, SEC. 15 (“[E]very petson shall have speedy remedy therein for wrangs
sustained.”) Appellant is entitled to bring these claims, ta exercise his constitutionally protected right
to seck remedy for a1 wrong committed against him. Under the cutrent framework of our law
surrounding foreclosure actions, specifically, the venue requirement imposed by S.C. Code § 15-7-10
and the compulsory counterclaim requirement of S.C. R. Civ. Pro. 13(a), the c{mly two outcomes
possible with respeet to these counterclaims are: {1} Appellant tmay bring his counter claims in each
of the foreclosurc actions; or, {2) Appellant may brng his counter claims in nonc of the foreclosure

actions. Only the first option comports with the constimdonal protections afforded to Appellant.

Page 14 of 16
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Further, the tral court’s ruling impermissibly violates Appellant’s constitutional right to due
process and c_qua] protection under the laws of this srare. S.C. CONST., ART. I, SEC. 3 in that in cach
of the six cases, such 2 niling allows one litigant (Respondent BNC) to tise certin affirmative
defenses, while simultaneously dentying the right of another (the /\ppellant) to make claims based
upon those same ser of facts. In ghc present case, Respondent BNC is permitted to interposce a
defense that it relied upon Respondent Swanson’s advice in ench of the Scparate cascs, yet Appellant
is denied the right to make claims based upon allegations that the advice was ncver given and was
fabricated. Such a holding would be fundamentally unfair and‘a pérversion of justice. Each of the six
cases ought to be allowed to proceed as the damages of each case arise out of the wrongful
foreclosure of that specific propetty. The generalized nature of some of the damages plead do not
make the claims dismissible pursuant to 12(b)(8) as each of che counterclaims peading relate only to
the wrongful t‘orc.;closmc of the specific underlying properties. Accordingly, they are pot identical to
another proceeding in apother county, and Respondent’s motion ought to have been denied.

Tuaing once again to the general framework provided at the beginning of the argument,
although the breach of the agreements resulred out of the failure of the Bank to proceed with one
closing, the Respondents actions actually affected apreements concemning nine (9) separate
propetrties. A;:cordingiy, Respondent BNC is required to file six (6) different actions, and Plainniff is
left with no choice but to file his counter claims in each of the foreclosure actons. There is no
doubt that Ai)peﬂnnt’s counterclaims are “necessary to fully determine” the controvetsy as to cach
foreclosure, and accordingly, Appellant must be allowed to brng his clims in each of the six
foreclosure acrions to “fully determine” the controversy for each specific property. Appellant should
be allowed to continue forth with their claims, as the Appellant has suffered particularized damages
at each property which js the subject matter of cach case. At the very lease, the Court ought to have

allowed Appellant to amend its pleadings. Invoking the deastic remedy of dismissal was both

. Page 15 of 16 ‘
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conttary to the laws of this State and to the interests of justice,
CONCLUSION;

Based upon the foregoing, the Appellant contends that the trial court ctted in dismissing
Appellant’s counterclaims to a foreclosure action in one county whete each of the underlying actions
age not identical for purposes of 2 Rule 12(b)(8) dismissal. Accordingly, the Appellant respectfully
prays this Coure to REVERSE the trial court’s Order, to REMAND this marter to the inferior

court for further praceedings.

Respectfully submitted this 27th day of March, 2017

~YLOTCHIVER, LLP

w J. JMcCumber, Esquite
S.C. Bar No.X101559

44 State Street

Charleston, SC 29401

Phone: (843) 577-6531

Facsimile: (843) 577-0261

COUNSEL FOR THE APPELLANT
Mazch 27, 2017

Charleston, South Carolina
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« EST. 1959 v
IRVIN {1, SLOTCHIVER 44 STATE STREET
DANIEL S, SLOTCHIVER CHARLESTON, SC 29401-2810
STEPHEN M, SLOTCHIVER )
TELEPHONE (843) 577-853]
ANDREW J. McCUMBER FACSIMILE (243) S77-0261

Mazxch 27, 2017

VIA REGULAR MAIL & FACSIMILE: RECEIVED)
'THE HONORABLE JENNY ABBOTT KITCHINGS

CLERK, SOUTH CAROLINA COURT OF APPEALS _

PosT OrricE BOx 11629 MAR 2 7 2017
COLUMBIA, SOUTH CAROLINA-29211 SC COU rt Of Appea!s

RE: Bank of North Carolina v. Anthony M. Whitfield
Appellate Case No.: 2016-002193
e Care Nos.: 2014-CP-18-0358; 2014-CP-18-1792; 2014-CP-18-1793

Dcar Ms. Kitchings:
Enclosed you will please find two (2) copics of the Appéll’mt s Ipitial Brief, 2long with two (2)
copies of the Certificate of Setvice with tegard to same for filing. Please teturn one clocked copy to

my office using the self-addressed, postage-paid envelope you will also find enclosed.

Please note that T have copied all counsel of record to this cortespondence putsuant the South
Catolina Appellate Rules.

I thank you in advance for your time and attention to this matter, and please do not hesitate to let
me know if the Court requires anything further from us in this tegard.

f\ftorney Fo]' the -‘\ppclla.nt

AJM/ssh
Enclosure(s) as stated.

ce: David W, Overstrect, Esquire (via regulac mail)
Btian C. Duffy, Esquire (via regular mai)
Paul B. Fertara, III, Esquite (via regular mafi)
Brent Halversen, Fsquire (viz emad)
Danicl S. Slotchiver, Esquire (via2 emnail)

www.slotchiveriaw.com
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SLOTCHIVER & SLOTCHIVER, L.L.P
ATTORNEYS AT LAW :

v EST, 1959 v
IRVIN J. SLOTEHIVER : 44 STATE STREET
DANIEL S, SLOTCHIVER i CHARLESTON, 5C 2940(-28i0
STEFPHEN M. SLOTCHIVER : :
_ TELEPHONE {(843) 577-652!
ANDREW J. McCUMSER FACSIMILE (843} 577-026|

Fax Cover Sheet

DATE: '3/ 2 '7/_ 7

TO: S.C. CT. AeP FAX NO.: (583 ) 234 -3

FrRoM:  Anpgwy . Melymgse RECEIVET)
RE: _20lb~-219 3 |

PacEs: 28 (nciuding cover sheet)

.z

MAR 27 2017
SC Court of Appeals

PRIV!LEGE}? AND CONFIDENTIAL: The information contained in this facsimile message and any
‘atachments is attormey privileged and confidential information intended only for the use of the individual or entity
nfamed.abr‘.we. If the reader of this message is not the intended recipient, you are hereby nofified that any
dissemination, distribution or capy of this communication Is sfrictly prohibited. if you have received this

communication in error, please immediately notify us by telephone and return the original m
above address via the U.S. Postal Service, Thank you, ng essageto us af the

www.slotehiverlaw.com




