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I THE SUPREME COURT

of SOUTH CAROLINA ' .~ BRCI
—MAmROQM‘ 5
Erv1n M Lopez #269240 ‘ ) Apoe]]ate Case Nofzgp}zt9991zg i

appeT]ate )
WRITTEN EXPLANATION
Rule 243(c)

)
Vs. ) I
) .
) APR 20 2017
: ,
)

Warden, - Dennts Bush of
Broad R1ver C I.
PQSRSP¢¢HF;

S.C. SUPREME COURT

NOH COMES the Petitioner ( "Ervin M.Lopez ) providing a
written exp1anat10n in- accordance with Ru]e 243(c) as to why
the denial ‘and determination of the Lower Court was improper.

Petitioner filed his-Original (first) PCR on July 22,2005 in
the Richland County Court. “The Case [ “2005-CP-400-2980 ) was
heérgibeforeftﬁe’HoHOrabIe]ThomasvCooperfod November 3,2009. L

The Order of Denial was issued on May 5,2010.
Petitioner presented thirteen (13) issues at the Evidentiary

Hearing; and a11 thirteen (13) 1ssues were Ruled upon with a
F1nd1ng of Fact and Conc1us1on of Law

Petitioner filed a time1y appea] in the South Caro11na
Supreme Court"fof' a Wr1t of Cert1orar1, and the $.C.C.I.D.
appo1nted E11zabeth Frank11n Best as Counsel to represent the
Petitioner on the Appeal

Abpe]]ate Counse] E11zabeth Frank11n Best subm1tted an
‘Anders Br1ef br1ef1ng on]y two (2) 1ssues out of the th1rteen
(13) 1ssues Ru]ed upon w1th a F1nd1ng of Fact and Conc1us1on of
Law in the Order of Den1a1 1ssued by the Lower Court

)



LEGAL AUTHORITY

Petitioner rely's on the decision in Austin V. State,409
S.E.2d 395. Which: spec1f1ca11y entitles ~'AppeHa'te to seek
review of the 1ssues that were Ru1ed upon with a F1nd1ng of Fact

and Conclusion of Law, den1ed in the Original PCR.

In this case. Petitioner raised thirteen (13) issues at tne
0r1g1na1 PCR Hear1ng and A1l thirteen (13) 1ssues were Ruled upon
with a F1nd1ng of Fact and Conc]us1on of Law. However. Appe11ate
Counse] ( Elizabeth Frank11n Best ) only briefed- two (2) 1ssues¢
of the th1rteen This was Ineffect1ve Ass1stance of Counse] Heri
act1ons abandoned © the remaining eTeven (11) ~issues, thus
Fair bite " at the "

prevent1ng the Pet1t1oner from hav1ng a

Proverbial apple

Apne]Tate Counsel submitted an Anders brief. However. Under
the Anders Ruling,‘Appei1ate ConnseT“fg to brief ALL arguable
issues, that is, issues that have been Ruled Upon with a Finding
of Fact and Conclusion of Law, despite counsel's belief the
appea1 is fr1vo1ous, as a safeguard to the rlght to appea1

Pet1t1oner has a Garuanteed r1ght to appea1 and have every
issue that was denied with a F1nd1ng ‘of Fact and’ Conc]us1on of
Law heard and presented for review.

The Act1ons of Appe11ate Counse1 1nvo1untar11y abandoned the!
rema1n1ng e]even (11) 1ssues, by not br1ef1ng them for Appe]]ate
Rev1ew

Petftioner was unab]e to for-see that the actions of
Anpe1]ate Counse] wou1d be Ineufect1ve A551stance of Counse]
which would abandoned preserverd Issues from the 0r1g1na1 PCR and
effect1ve1y stoo Appe11ate rev1ew of the rema1n1ng eleven issues
orev1ous1y raised at the PCR. o

(2)



- Dated:

Since Appellate Counsel's actions. were Ineffective
Assistance and caused ~the dinvoluntary abandonment of the
remaining eleven (11) issues ruled upon at the Original PCR
Hear1ng Petitioner is eﬁtit1ed to have a second PCR “to address
the Unheard e]even (11) issues prev1ous1y preserved so that they
can he rev1ewed by a H1aher Court o '

Petitioner should not be pena11zed for the 1moroper act1ons
of Appe11ate Counsel abandonlng preserved 1ssues

Wherefore. Pet1t1oner respectfu11y asks this Honorab1e Court¢
for an Appea] based on the Aust1n dec1s1on k

Respectfu?]y,

1s! & _

' Erv1n M’Lopez:
BRCI-Marion-176
4460 Broad River Road
Columbia, SC.. 29210

cc: P1ch1and Count/ C]erk of Court
FvTe
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IN THE SUPREME COURT
of SOUTH CAROLINA

)

Ervin M. Lopezw#269240 Appellate Case N07:2017ZOQO77§

appe11ate

CERTIFICATE OF SERVICE“ T
Vs. Rule 243(c) | T
Warden, Dennis Bush of
Broad River C.I.,

N e Vel et e St S S

respondent

I Ervin M»Lopez 069240, ( Appellate ) in the forgoing
matter, do hereby declare under: the penalty of perjury for the
State of South Carolina. That I have placed in the U.S. Mail one
(1) Original copy of a Written Explanation Rule 243(c), to the
South Carolina Supreme Court, Clerk of Court Daneil Shearouse, at
the below listed address and one (1) copy of same to the Richland
County Clerk of Court, Jeanette w.McBride; by-Way of Broad River
Correctional Instifutiona] Legal ' System - on thfs

date/4,/’ﬁ}"’///7;/?~0/7

/s/ /w?

Erv1n M. Lopez,

BRCI - Mar1on = 176

4460 Broad River Road
" Columbia, SC. 29210

Sworn to and Subscribed before me

this (F day of #&@%%7 2017
Notary: Q:) .<:i\\\\
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The Supreme Court of South Carolina

TELEPHONE: (803) 734-1080
FAX: (803) 734-1499
www.sccourts.org

April 04, 2017

Mr. Ervin Lopez, #269240
Perty Correctional Institution
430 Oaklawn Road \
Pelzer SC 29669
Re: Ervin Lopez v. State

Appellate Case No. 2017-000778

Dear Petitioner:

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA
29211
BRENDA F. SHEALY 1231 GERVAIS STREET
e —eascieeerer. CHIEF-DEPUTY-CLERK-  ~ o - — - UV e .. COLUMBIA,.SOUTH-CAROLINA 29201 — -

~“This Court has received the notice of appeal in the above post-conviction reliet
action. Since the order of the circuit court determined that this action is barred as
being successive and/or as being untimely under the statute of limitations, Rule
\ 243(c) of the South Carolina Appellate Court Rules requires you to provide a

written explanation as to why this determination was improper. This explanation
there is an arguable basis for asserting that the determination by the lower court -
was improper. The failure to make a sufficient showing may result in the dismissal

of this matter.

Please provide the explanation required by Rule 243(c) within twenty (20) days of
the date of this letter.

r;_., must contain sufficient facts, argument and citation to legal - authority to show that



Very truly yours,
‘CLERK
cc:
Jessica Elizabeth Kinard, Esquire
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DANIEL E. SHEAROUSE, CLERK OF COURT , 04/04/2017 Y
POST OFFICE BOX 11330 IS RGSTAGE %m@ ﬂ@g

COLUMBIA, SOUTH CAROLINA 29211 W / 7 ﬁ

ERVIN LOPEZ, #269240

PERRY CORRECTIONAL INS F
430 OAKLAWN ROAD WED

PELZER SC 29669

ZIP 28201
011012602823
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