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.STATEMENT OF ISSUES ON APPEAL

1. WHETHER THE CIRCUIT COURT ERRED IN FINDING BEVERLY IS NOT AN
INTENDED THIRD-PARTY BENEFICIARY WITH THE RIGHT TO ENFORCE THE
INSTITUTIONAL AGREEMENT BETWEEN GRAND ' STRAND REGIONAL
MEDICAL CENTER, LLC AND BLUE CROSS BLUE SHIELD OF SOUTH
CAROLINA.

2. WHETHER THE CIRCUIT COURT ERRED IN FINDING BEVERLY FAILED TO
STATE A CLAIM FOR BREACH OF FIDUCIARY DUTY BECAUSE GRAND
STRAND DOES NOT OWE BEVERLY A FIDUCIARY DUTY.TO FILE HER
INSURANCE CLAIMS.

3. WHETHER THE CIRCUIT COURT ERRED IN FINDING GRAND STRAND WAS

- NOT UNJUSTLY ENRICHED BY COLLECTING NON- DISCOUNTED PAYMENT‘
FOR MEDICAL SERVICES RENDERED.

PPAB 3676024v1 . - , A%



STATEMENT OF THE CASE

Tﬁis case is about whether a person who 1s admittedly not‘a party to a contract bétween
two other entities may enjoy. legal status as a third-party. _benéﬁlciary of that contract with the
' p_ower to éue on the contracf and to e’_flforce such terms in the_ contract as éhe chooses When the
: péftfes to the contract included a specific and express term that “[t]hié Agreement is not intended
to, and shall not Be construed to make éhy person or éntity a third—pafty beneficiary.” |

On September 6, 2012, Appellant Jeann¢ -Beverly (“Beverly™) Was i_n an automobile
~accident and received treatment for her injuriés at a hospitallop‘erated by Respondent Grand

Strand Regional Medical Center, LLC (“Grand Strand”). After medical services were rendered
to Bevérly; Grand Strand billed Beverly the standard (hoh-discounted) rates for thé medical
“services Beverly reéeived. | |
| Blue Cross Blue Shield of South Carolina’(“BCBS”) and Grand Strand are, and have
: been, partiés ‘to a confract (the “Institutional Agreement”) thrvoughA Which those' two entitieé
memdrialized the logistics by‘w~hich Grand Strand wouid prQVide medical services and bill for_ |
those -sér{/;ices at discounted fateé through an organized and cpnvenient process for VGra_nd Strand-
'. and BCBS.
| Be{/erly asserts she is a BCBS poliéyholder, but alleges that Grand Strand billed her
directly at standard (non-discounted) rates for thé medical service she received. As a result of
. receiving' a bill ’for th_e.medical services shé was provided by Grand Strand’s hospital, Beverly
filed this action. |

In h@r Complaint, Beverly argues (1) she is a third—party bene_ﬁéiary with the right to
enforce .the Insﬁtutional Agreement and to sue Grand Stran‘d for breach of the Institutional
' Agreemént when it billed her directly at standard‘(non-disvcountedi rates for the medical service.s
she reAce‘ived instead of billing BCBS; (2) Grand Strand breached a ﬁduciary duty to Beverly by

, 1.
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billing her standard (non-discounted) rates for the rﬁedicél services provided to her; and (3)-
Grand Stfand ‘'was unjustly enriched by billing ~Beverly standérd (non-discounted) rates for
medical services.

In résponse to Beverly’s complaint, Grand Strand filed a motion to disrﬁiss arguing, (1)
the plain‘ languége of the Institutional Agreement precludes her stétué asa third?;;arty beneﬁciary
with the rigﬁt to 'enfo'rce' and sue upbn the iﬁstitutiénal Agreement and, therefore;- Beverly does
not have standing to bring the action for breach of the Institutional Agreement; (2) Grand Strand
does. not owe Beverly_ a ﬁduciary duty to ﬁle her insurancé claims; and (3) Grand Strand was not o
unj_us_tly enr:iched by billing her staﬁdard (non-dis_,countéd) rates for the medical services rendefed
to»Beverly.

Thé circuit court agreed With Grand.Strand apd dismissed Beverly’s complain_t; BeVérly
~ filed this appeal arguing the circuit court erred in granting Grand Stén'd’s motion to dismiss.
Grand‘ Strand respecffully requests the Coﬁrt affirm the circuit court’s order gfantiﬁg its
~motion to dismiss because (1) 'Be&_erly 1s hot an infehded third-party beneficiary under the
Institutional Agreemént anci, %herefore, lacks staﬁding to maintaih Her claim for ‘brea'c.hv of
: .contrelict; (2) Beverly’s claim‘for breach of fiduciary duty fails because Grand Strand does not
owe Beverly a fiduciary duty to file her insuran’ceb claims; and (3) Beverly’s claim for unjust
enrichmergt fails because Grand Strand’s bill for the noh—disoounted cost of the services rendered

to Beverly does not constitute an inequitable benefit.

. FACTS / PROCEDURAL HISTORY

On September 6, 2012; Beverly was injured in an auto accident. (R. 20). Beverly sought
treatment for the injuries she suffered in that accident at Grand Strand’s hospital. (R. 20). Atthe .

time of her injury, Beverly was covered under a BCBS health insurance policy.. (R. 20).

PPAB 3676024v1



Grand Strand and BCBS are, and héve been ﬁarties to a contract—the Institutional
Agréement—in which Grand Strand agreed to .accept certain rates for the services it provides to
‘ BCBS poliéyholders in exchange for BCBS directing-its policyholders to Grand Strand’s hospitai '
fbr medical treatment; (R. 104). |

Grand Strand billed Beverly directly and .at standard (ﬁoln-<i~iscounteci) rates for vthe
medic;11 sgrvices rendered to Beverly. (R.21). As a résult of receiving a bill for the medical
services rcﬁdered to her, Beverly filed a cbmplaint against Grand Strand asserting claims for (i)
‘breach of éontra:c:t, (2) breach of ﬁdupiary duty; and (3) unju.st enrichment. (R. 23-26). |

In response to >Beverly’s complaint, Grand Stfan_d ﬁled a motion to dismisé, arguing
'Bevverly’s’ claims should be ‘disﬁqissed because (1) | Beverly lacks standing to enforce tﬁe _
Institutional -Agreement because she is not a third-party beneficiary Wi.th the right to enforce its
terms, (2) Grand Sfrand does not owe Beverly. a fiduciary duty to file insurance claims on hér
“behalf, and (3)-Grand Strand was not unjustly énriched by billing Béverly the. standard rates for
- the medical services she received. (R.28-29). - | o

The circuit court found the Institutional Agregment c‘:ontains‘ provis‘iqns expressly stating
that the/re are no third-paﬂy beneficiaries. (R. 6-9). The circuit court found the third-party -
beﬁ;:ﬁciary disclaimef bérred Beverly from enforcing the Institﬁtional Agreement and, therefore,
B'elverly’s claim for breach of contract Iﬁust be .dismissed because Beverly does not héve
sfanéling to enfofce.the Institutional Agreemént. (R. 6-9). Additionally, the circuit court fouﬁd
Beverly’s claim for breach of fiduciary duty failed because Grand Strand does not owe'Béverly a
fiduciary duty. (R. 9-11). Finally, the circuit c-ourt foﬁnd that Beverly faiied to s.tate av clairh for
ﬁnjust enrichment, beéause Grand St,rar'ld.was hot unjustly enriched when it billed Beverly the

standard rate for the medical services provided to Beverly. (R. 11-13).

"PPAB 3676024v1



Beverly filed this appeal in an effort to convince this Court that the plain language of the
Institutional Agreement should be disregarded and she should be allowed to enforce an -
agreement between a hospital and an insurance company.

'STANDARD OF REVIEW

“On appeal from the dismissal of a case pursuant to Rule 12(b)(6), an appellate court

applies the same standard of review as the [circuit] court.” Rydde‘ v. Morris, 381 S.C. 643, 646,

675 S.E.2d 431; 433 (2009) (citatioh omitted). “That standardvrequires the [appellate] [c]ourt to
‘ .construé fhe vco'mplaint in a light most fé}vorablé fo the nonmovant and determine if the.facts
allegeci and the inferences réasonably deducible from the ble\édings would enﬁtle the plaintiff to
" relief oﬁ_ any theofy of the, cése.” Id. (internal quotations marks omitted) (citation omitted). The
appellate coﬁ:& may sustain the dismissal Wheﬁ “the facts aﬂeged in the corhplaint do not support
relief under any theory of law.’;_ Flateéu v HdkreISOn, 355 S.C. 197, 202, 584 S.E.’2d 413, 416 |
(Ct. App. 2003). | |

| 'ARGUMENT

L. The circuit court correctly held that Beverly is not an intended third-party
‘ beneficiary with the right to enforce the Institutional Agreement. :

The circuit court properly hel_d thaf Beverly is hot a third-party beheﬁciéry with the right
to enforce or sue upon the Instifutional Agreement. This C.ourt should affirm the circuif court’s
decision oﬁ the following groﬁr_lds: (1) the plain and unambiguous language of the Institutional
Agreement precludes the existence of third—party beneficiaries with status to enforce its terms;
'(2)- the éqthority Beverly relies upon from bther- jurisdictions is inapplicable and readily
distinguishable from the present action; and (3).the Institutional Agreement déés not inélude an

: exception to the third-party beneficiary disclaimer.

PPAB 3676024v1



A.  The plain ‘and unambiguous language of the Institutional Agreement
precludes third-parties from enforcing its terms.

The circu}it court correctly held that Beverly does not have staﬁding to bring a. claim for
breach of the 'Institutional, Agreement becausé the plain and.unambiguous language of the
Institutional Agreement .precludes the existence of any third-party with intended beneﬁciafy
status to enforce or sue upon th¢ terms of the Agreement. (R. 6'—9).‘ |

In Sbﬁth Carolina, the law presumes that parties.’ contract exclusively for their own
benefit, and that presumption may only be overcome by showing the. partiés to the contract
intended tb_ create the right for a third party to enforce the contract as an intended and direct
beneficiary. Touchberry v. -C'ity of.Florence, 295 S.C. 47, 48-49, 367 S.E.2d 149, 150 (1988).
The laW'does not recognize sﬁch status or rights for a party who is merely an incidental ;)r .
- consequential beneﬁéiary of thé contract. Helms Realty, Inc. v. Gibson-Wall Co., 363 S.C. 334,
340, 611 S.E.2Ad 485, 488v(2005); see Bob Hamrﬁona’ Constr. Co. v.'Banks Con;vtr. Co., 312 S.C.
422, 424,-440 _S.E.2d 890, 891 (Ct. App. .1994)‘ (holdiﬁg a third party not in contractual privity
with the contracting paﬁies_ had né-right to"eﬁforcé a contract unless the coﬁtractingpartieé
' clearly‘ intended to create a direct thifd-party beneﬁciafy to the agreement); Kéeckley V.
Northwestern Nat'l Cas. Co., 338 S.C. 131, 136, 526 S.E.2d 218, 220 (2000) (holding an iﬁjured
 third party could not assert a béd faith ciaim against a tortfeasor’s insurance éémpany becaﬁse
the injured party was not a party to the contract).

- To determine whether paﬁies‘ to a contract intended a plaintiff to be é third-p;lrty
beneficiary, a court must look to and give legal effect to the intentions of the parties as expressed
in the plaih laﬁguage of their contract. Gilbert v: Miller, 356. SC 25, 30, 586 S.E.2d 861, 864
(Ct. App. 2003) (holding tﬁe lease agreement at issue did not intend to m’ake- the 'pllaintiff a third-

party béneﬁciary allowed to enfc}rce its terms). If a contract’s lénguage is clear and capable of

PPAB 3676024v1



legal construction, a court is to interpret the contract’s language according to its lawful meaning’
- and the intent of the parties as expressed in the instrument. /d. (citing Si_hith-CObper v. Cooper,
344 S.C. 289, 543 S.E.2d 271 (Ct.vApp. 2001)). A court does not have the “authority.to alter a -
contract by coﬁstruction or make new contracts for the parties, a;nd .words canhot be reéd into a
contract which imparf an intent wholly unexpr.e.ssed when the contract was executed.” Gilstrap
v. Culpepper, 283 S.C. 83, 86, 320 S.E.2d 445, 447 (1984) (citation and internal quotatibn marks
ofnitted). |
Courts are bound to in}cerpret the intent of the C(.)ntracting.partjies based upon the foﬁf |
corners of the contraét. Silver v. Aabstract quls & Spas, ]ﬁc., 376 S.C. 585, 591, 658 S.E.2d
539, 542 (Ct: App. 2008). Thus, Awh'en the parties to fﬁe contract include an express third-part_y :
'beneﬁbiary-diséiaimer; the .clo.u'rt must find the contracting parti_es did not i>ntend‘ to conv.ey a
vdirecAt benefit to thi_rdiparties or to create for those ‘thirdy parties a right to e’nforqe or sﬁe upon the
Cbnfract: See ]500.Range Way FPartners, LLC v. .JPMorgan Chase Bank, Nat. Ass'n, 800 F.
-Sup].p. 2& 716, 721 n.3 (D.S.C. 2011) v(disfni's‘sing a pl-aintiff;"s claim fér bréach of 'contraét
because a court may not ignore the plain and unémbiguous terms of a contract containing a third- | 8
party beneficiary disclaimer and ‘a.llow a third-party to bring an actiQ'n to enfofce a contract to‘
which thé blaintiff is not a péﬁy); see als;) SynchroPile, .Inc'.' b\}. .Traylor .Bros. Inc., No. CIV.A.
10-1896, 2011- WL 3419630, at *5-6 (E.D. La. Aug. >3,.201 1), aff'd, 470 F. App'x 349 (5th Cir.
2012) (holding that the four corners of the contract manifested a clear intent éf the parties not to
directly be‘néﬁt third parties and finding third parties were barred from recbvering unaer the plain
| language of the contract); Balsam v. Tucows Inc., 62-7 F.3d 1158, 1163 (‘9.th Cif._2010) (hdlding
that in the “absence of aﬁy evidence to the cdntrary,-'. . . the ‘No Third farty Beneficiaries’ clause

_unambiguously manifest[ed] an intent not to create any obligations to third parties through the
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[agreement].”); Old Stoue Bank v. Fid. Ban/r, 749 F. Supp. 147, 152 (N.D. Tex. 1990) (enforcing
‘a contract’_s thirci—party beneficiary disclaimer on the grounds that courts are bound to interpret
the intent of the contracting partiesb based upon the .four‘corners of the instrument); RPC
Liguidation v..Iowa Dept. of Tra’nsp., 717 N.W.2d 317, 321-322 (Iowa. 2006) (considering a
similar third-party beneﬁciary disclaimer and holding a third party could not recover under the |
,terms of the comfract because the dilsclaimer eyidenceci the express intent of the contractirig
parties to eicclude third-party beneﬁciaries); Richmonc_l Shopping. Center, Inc. v. WiZey N.. Jackson |
| Co., 220 Va. 135, 142 (Va. 1979) (ﬁriding a provision speciﬁcally stating third parties may not
~ recover under the contract governs and, therefore, third parties were not entitled to recover under.
the contract); Atherton v. Tenet Healthcare Corp No. 2005-UP-362, 2005 WL 7084013 at *4
‘(_Ct. App. May 25 2005) (holding the contract s th1rd-party disclalmer conveyed an |
' unambiguous expressron of the parties’ intent to exclude thlrd partles from being able to enforce
its terms).’

The circuit court did- not err in finding the express language of the Institutional
Agreement eVidenceri lthe' express iintent. of Grand Strand and BCBS to bpreclude triird-parties .
bfrom ehforcing theircontract. In reaching this conclusion,.the circuit court relied on the plain’
and unambiguous language of the Iristitutiona_l Agreement, which language determines its force
“and effect.i Thus, the circuit court properly construed the term’s;’of the Institutional Agre'emerit :
| according to their plain, ordinar)i, and popular nieaniné. Sce ER]E Ins. Co. v. Winter Coﬁst. Co.,
393 S.C. 455, 461, 713 S.E.2d 318, 3’21 (Ct. App. 2011) (“Basic contract law provides that when

a contract is clear and unambiguous, the language alone determines the contract’s force and

: While an unpublished opinion rriay not hold precedential value, the reasoning applied by the
Court of Appeals in Atherton provides clear and directiy applicable guidance in the present
- matter. Rule 268(d)(2), SCACR. : :
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effect.” (citing C.A.N. Enters., Inc. v. S.C. Health & Human Servs. Fin. Comm'n, 296 S.C. 373,
377,373 S.E.2d 584, 586 (1988)).

Speciﬁcaily, the circuit court relied on Section 16.16 of the Institutional Agreement to
ﬁnd Grand Strand and BCBS did not mtend their contract to be enforceable by third -parties. -
Section 16.16 states the followmg

No .Third‘ Partsi Beneficiaries. This Agreement is not intended to,
and shall not be construed to, make any person or entity a third
party beneficiary. Notwithstanding the preceding, nothing in this -
section shall affect Plans[’] rights under Article XV, or a

Member’s right to receive Covered Services pursuant to the
Terms of this Agreement

(R. 123). The circuit court properly found this language to be a clear, explicit, and unambiguous
expression of BCBS and Grand Strand’s intent to preclude third-parties from assertingnlegal
status as.third-party beneficiaries and from enforcing the'Institutional Agreemenr. (R.7). Itis
undeniably cle_ar from. this provision that Grand Strand and BCBS did not intend forz'third—p:arties :
to be ableto enforce their contract. To‘cOnclude o_therwise would require a court to exceed its
authority and read words into tne Institutional Agreement to impart an,intent that is contrary to
the express intent of the contracting parties and wholly unexpressed by tnem See Pee Dee
Stores, Inc v. Doyle, 381 S C. 234, 241 672 SE2d 799, 802 (Ct. App. 2009) (“The court is
“without authority to cons1der parties secret 1ntentions and therefore words cannot be read into a
c'ontract_to impart an intent unexpressed'when the contract was executed.” (citing Blakeley v.
| Rabon, 266.S.C.. 68, 73,221 S.E.2d 767, 769 (1976)). |

| Bei/erly argues the circuit court erred in~_ applying the direct and express language of
Section 16.16 and, in‘stead, argues the circuit,court should have relied on purported intimations
| _elsewhere in the Institutional Agre'ement to ascertain whether Grand Strand and BCBS intended

fora third-party to have the right to enforce the Institutional Agreement. In an effort to persuade
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this Court that the circuirtvcour.t erred in interpreting the plain language of the contract, Beverly
distorts selectéd provisions of the Institutional Agreement.. |

AIri her brief, Beverly asserts that “[t]he Institutional A_greemenf acknowlédges its core
obj ect-ivev isto suppoﬁ a ‘Preferred Provider Organization’ created ‘for thé benéﬁt of ’[Blue quss

233

policyholders].” (Appellant’s Brief at 6); In fact, n0§vhere in thé Institutional .Agreement does
it “acknowledge its core objective is to sﬁpport a Preferred Provider Ofgaﬁization” for the benefit
of BCBS polic_yholdefs.

* - Such benefit as Beverly or other inéﬁrédé of BCBS may receive by virtue of their BCBS_ '
insurance plan pérticipation is ancillary and incidental to‘the 'direct benefit intende(i for BCB_S
arild'Grand Strand. See Bob Hammond Const. Co., 312 S.C. at 425, 440 S;E.Zd at 892 (holding
| that the meré fact that the plaintiff might uitimatel& aﬁd indirectly benefit from the defendant"s

Acon.tract is nét Sufﬁcieﬁf to allow a plaintiff to maintain -,a breach of chtraét action).

In an effort to convince the Court that Gran'dAStrand contracted for hef beneﬁt,‘ Beverly
’seéks to misconstrue Section 2.16 of the Institutional Agreement. Section 2.16 describes a
“Preferfed Provider Organizati_on” to be .a network of providers under coﬁtract with the Plan-
whereby Benefit Contracts contain financial incentives for Members to seek Covered Sefviées
from vs.uch providelrs.v2 (R. 106). Under the Ins‘titutional'Agreément, a “Benefits Contfact” is
essentially the insurance poli;:y betv&een BCBS and a Membef entitling the Member to receivé"
Cov_er'edl Services. | (R; 104). Although Beverly _attempfs to argue that “[t]he Institutional
Agreement ‘defines PPO aS a health insurance network confaihing “financial incentives for

Members,” (A_ppellant’s’l_Brief at 6), the fact is that any “financial incentive for Membérs” is

2 The Institutional Agreement defines “Member” as “anyone who is covered for health care
services under the terms of a Benefits Contract or who is eligible for Covered Services as a result
of an agreement between Plan and an Associate Plan.” Institutional Agreement § 2.11. (R. 105).
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found 1n the Members’ policies With' BCBS. The 'ﬁnancial incentives or benefits for insuredé
such as Beverly flow from their policy with BCBS. The Members’ individﬁal poiicies .contain
ﬁn_ancial incentives for seeking treatmént at selectea providers\, and BCBS incentiviies its
Members 't.o seek treatment from such ‘providers, because it pays a reduced.rate for services
~ rendered by those providers. The Institutional Agreement, in contrastv, is about the terms of the
relationship between vGrénd‘ Strand and BCBS. It is disingenuous to | represent that _fhe
Ins'titutional Agreeﬁlent, contains ﬁﬁancial incentives for YBCBS policyholders. iAny financial
inéentives in the Institutional Agr.eeme_nt.are for Grand vStrand and BCBS. - ¢

Beverlyv also asserts fhat' Section 6.1 éf the 1nstituti6nal Agreement éhows that Grand
Strand and BCBS  intended to. aﬁthorizé BCBS members to .in';lependenﬂy ‘enforce the
Inétituti(jngl Agreement. (Appellant’s Brief at 6; 11-12). This is incorrect. .Sect.i’oAn 6.1 sfates, ‘
“[Graﬁd Strand] shall seek payment for Covered Services sélely from [BCBS].” (R. 109). This
' ,se(_:tioln‘allowts Gfaﬁd Strand to pfovid,e medi'cal services to BCBS policyholders, and sﬁbmﬁ ;1
Bill for the mg’diqal ‘servic‘:es rendered direcﬂy to BCBS »This provision allows Grand Straﬁd t.(_)A
collect payment frofn a‘single e.ntity'evevn though it provides treétment to mﬁltiplé i)atiénfs. " This
. provision’ i)revents Grand Strand frbm having to collect small 'am‘ountsb from multiple patients
' and, iﬁstéad, allows Grand St/rand to éollec_t a larger amount directly froﬁ BCBS for the medical
services £ehdered to BCBS policy_holde.:rs, Rémoving the indiviciual paticnfs from the billing
prdcess is simply more eéonomical, and for the benefit of the entitie's. (Grand Strand'éﬁd B.CHBS)"
~ who have agreed to conduct busirlless in such a rhanner. Even if not being cbntacted for payment
were 'constmed as an incidénf[al benefit for BCBS 'mefnbéfé, Séction 6.1 in no way contradicts

the express disclaimer of Section 16.16 against third party beneficiaries — i.e., the clear
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rén_unciati_on df any right Qf BCBS policyholders to independenﬂy enforce the Institutional
Agreement. |

The language.of the Iilstitutional Agieement is plain and unambiglious—Grand Strand
and BCBS do ndt intend for third—parties to enjdy legal status as third-party beneficiaries able to
enforce the terms of their dontract. ‘This Court shoui_d reject Beverly’s assertions to the contrary,.
‘be_cause they are based upon a distorted interp}retation'.of the Institutional Agreement’s express
lariguage.. This Court should ﬁnd the circuit court Vdid not err in relying_ori the plain and
uriambiguous langiidge. of the Institutional Agréement to find that Beverly \ivas not an intended
third-party béneﬁciary and, therefore, Bevérly lacks standin‘g to bring a claim for breach of
| contract. Accordingly, this Court should ‘afﬁrm the circuit codrt’s-order dismissing Beverly’s
breach of contract claim for lack of standing. |

B. - Beverly relies on .di'stiriguishable~ a'uthorities for support of her argument that

other jurisdictions recognize insurance customers as third-party
beneficiaries to PPO Provider Contracts. ' o

Bgveriy-ielies on a series of plainiy inapplidable and readilydistingﬁishablé aiithorit_ies
v_ frdm other jurisdictions in an effort to support her argument that BCBS and Grand Stiarid
‘Intended the- Institutional Agreeinent to provide a direct beneﬁ‘_t to third-parties. The authorities
relied upon by Beveﬂy may be distinguished in two primary ways. First, Beverly cites sevéral
cases Athat d0 noi inyolve provider agreements containing éxpress third-party beneficiary .
| disclaimers. Second, Beverly cites to several cases in _whiciithe contract at issue contained a
third-party beneiiciaiy disclairher;_however, in. those cases each contract léontain‘ed express
language that exe.mpted the plainiiff from tiie third-party beneficiary disclaimér. .
In contrast, the Institutioriai Agreement contains an express 'disclaimer of third-party |
berieﬁciaries, and doesnot include any ianguage that wouid exeinldt Beverly'from its third—pari’y

beneficiary disclaimer.
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1. . Authorities from other jurisdictions that do not address third-party
beneficiary disclaimers in the agreements are 1nappllcable and
unpersuasive.

Beverly cites to the Tennessee Supreme Court’s holding in Benton’ V. Vanderbilt
University, 137 S.W.3d 614, 616 (Tenn. ‘200'4)-. for the proposition that “[s]everal_ other_
Jur1sdictions have con51dered [whether an insured is a third- party beneficiary to a provider
agreement] and held that patients like' Ms. Beverly are th1rd -party beneﬁmaries entitled to
_enforce insurer-provider contracts like the Institutional Agreement.” (Appellant’s Brief at9). In
Benton, the Tennessee Supreme Court found the plaintiff was a- third party beneﬁc1ary to the
provider agreement between Vanderbilt Hospltal and Blue Cross Blue Shield of Tennessee and
| compelled the plaintiff to arbitration pursuant to the .arbitration clause in the provider agreement.

~ Benton, 137 S.W.3<l at 616. Beverly incorrectly asserts that the court in Benton aeldressed “the

issue for this same Institutional 'Agreement.” '(A‘ppellant’s Brief at 9) (emphasis in.original)_’
Based upon a reyiew and comparison of the sections quoted by the court in Benton \rersus_the :
Institutional Agreement, it is obvious that the contract in Be_znton is not the same as ‘the
Institutional Agreement in this case and Beverly’s assertion is patently false. |

In Benton, the court described Section 6.1 of the provider agreement' in that case and
~when combare_d to Sectiori 6.1 o-f the Institutional Agreement in this case they are clearly. about
different provisions. (R. 109)'.. The same is true with respect to Section 8.2 in» the agreement
., applicable‘ to the Benton case, which is an arbitration clause, as compared with section 8.2 of the
Institutional Agreement which has nothing to do with arbitration and relates Ato a quality
assurance committee. (R 114). After comparing the seotions of the provid'_er agreement quoted
in Benton with the Institutional Agreement, it is obvious that the.agreements are not the same as

v “Beverly contends.
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Most impor,tantl-y, when the Tennessee court in Benton found the patient was a third-party
beneficiary. of the provider »agreer’rllent,- it specifically nAoted- t}rat the patient was only entitled to
enforce the terrrrs of the provider agreerrlent if “the parties to the contract-have not otherwise
agreed.” Id at 618. Unlike the eircuit court. in thrs case, the court in Benton.made-no reference
to a clause in the .agreemen-t in trlat case preciuding the existence of third-party beneficiaries. A
: t}rird—pérty beneﬁeiary drsclaimer in the applicable agreement—Sdch as the one existing here—
would clearly have altered the Benton court’s analysis a_ndconclusion. Such a clause would have -
provided undeniable' evidence that the p"arties to the contract had “otﬁerwise agreed” that third-
parties were not entitled to enf(_)rc‘e the terms of their cvontract..-r‘ Therefore, reliance on the holding
in Benton 1is unwarranted and irlappropriate because the proyider agreements at issue are
obvrously different'. Unlike the provider agreemerlt in éem‘on, the Insritutional Agreement in this.
case contains an expressdiselaimer of third-party beneficiaries.

Next, Beverly seeks to rely on the Arizona court of appea_ls"opiniorr in Nahom v. Blue
| o Cross & Blue Shield of Arizona, '_Inc.; 885 .P._2d'.1 113, 11'18 (Ariz. Ct. App. 1994) for the
propoeition t}rat “a provrsion requiring the hospital to accept a diseount reimbursement rate was
‘clearly a benefit to the [Blue Crorss] subscriber [and] that r)eneﬁt is both intentional and drrect.”’
(Appellant’s Brief at 9) (qdoting Nahom, 88'.5A1->.2d at 1117). Irl Na}_z(jm, the Arizona court of.-»

apﬁeals'found the piaintiff was a third-parry beneficiary of the Blrl'e Cross Blue Shield of
Arizona and ScdttSdale Memorial Hosp.itallprov.ider agreement. Nahom, 885 P.2d at ‘_1 117.
However, ‘in reaching this conclusion, the Arizona court of appeals made no mention of a
provision in the. appli:cable agreement exeldding,third—party ‘beneﬁciaries. Sdch a proviéion
would have altered the court’s analysis because a disclaimer of third—party beneficiaries provides
unequivecal evidence that the cOntracting parties do not intend therr contract to be for the direct
_ _ 13. _
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benefit of a thlrd -party and the Nahom court recognized that the controlllng pr1n01ple under
Arizona law was the clear intention in the contract that the parties to the contract 1ntend to
recognize the third-party beneﬁciary. ]d. The lack of a third-party beneficiary disclaimer i.s
paramount in distinguishing the holding in Nahom from the instant case. Therefore, 'the holding
in Naho_m is inapplicable because the provider agreement at issue did not include a provision
_ stating the express intent of the contracting parties to exclude third—party_ beneﬁciaries. See Bob
Hammond Const. Co., 312 S.C. at 425, 440 S.E.2d at 892 (stating that without evidence that the
parties to a contract .inten.ded to create a direct, rather than incidental or consequenti'ai, benefit to
a third party, the third party is not entitled to enforce the contract). | |
| Beverly also argues the South Dakota_Supreme Court reached a similar conciusion in
Jenni’ngs v. Rapid Cz'ty- Regional Hospital, Inc.,_.802 N.W.Zd 918, 922-23 (S.D. ZOli). | In
Jerninings, the- SOuth,i Dakota "Supreme Court found that the employees_ were third—party
' rbeneﬁciaries of their employer’»s' self—insurance contract with a managed care organization and
the managed care organization’s contract with a hospital. 802-N.W.2d at 923-2A4. The .South
'Dakota Supreme Court found that even though the agreements prov1ded ‘benefits to the
contracting parties, the primary beneficiaries of the contracts were the employees Id. at 923 In
reaching this conClusion,‘ the South Dakota court made no mention of a third-party beneficiary
di_sclaimer in the contract and eV_en noted that the,.defendant made no argument to overcome the
conclusion that the contract was primarily.f_or the benefit of the thirdéparty employees.
In the instant case, Beverly failed to provide any argument that overcomes the plain .
language of the contract that there are no intended third—party beneﬁciaries. A court’s role is to
‘interpret the language.of a contract'—not to redraft a'contract. See Gilstrap, 283 S.C. at 86, 320

S.E.2d at 447. The Institutional Agreement contains an express disclaimer of third-party
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beneﬁciaries,_and;the circuiit éou_rt was corr‘ect in relying on the contract’s plain language to find
that Beverly lacked stanaing to bring her claim. This Court .should find that Beyerly cabnnot‘
overcome the plain language of the Institutional Agreement.  Accordingly, this Coﬁrt should
afﬁrm the _circuit court’s dismissal of BeVerly’s breach éf contract clafm. ’
2. The Institutional Agreement does not' confain any  language that

exempts Beverly from the third-party beneficxary dlsclalmer, as in -
cases cited from other _]lll‘lSdlCthIlS

© Beverly relies Qn authorities from other jurisdictions for support of the.argument that the
Institutional Agreement’s third-party beneficiary disc_léinier is inapplicabie because tﬁe contract
as a.whole is inconsistent With the purported disclaimer. In facft, the _third-party beneficiary
: disclaimer in'-the Institutional Agreement does more than merely disclaim the existence of any
thir_d—pafty beneficiary, it. éxpresses aﬁ overriding intént by the chtrécting pafties that the
<Agreenllent ‘;shall not be cénst‘rued fo make any persbn or enfity a "[_hird—party beneficiary.” (R.
123) (emphasis added). This language removes all doubt and expresses and absolute prohibition
of the .generéi intérpretation Beverly seeks to have applied. The authorities uponivAvhich Beverly
seeks to rely aré ;_eadily distinguishable from the instant :case, becausé in each of thoée cases the
courts relied upon sepératg specific provisions in the confract that exémpted the plaintiff frofn the
third'-party’ beneficiary disclaifne_r by providing éxpress, difect énd intentional béneﬁts fo the
plaintiff. See MEA-NEA Local I'v. Mqunr Clemens Comm%mz'ty School, No. 248794, 2004 WL
2387650, at *1 (Mich. Ct. App. Oct. 26, 20045 (ﬁriding the thirci-part'y beneficiary disclaimer in
' the contract between the school district and the rﬁanagement' company did not apply to the
plaintifts be(.:ause the plainti_ffé’ contract with the schoél districtl—which contained provisions for -
fhe direct benefit of the plaintiffs—was incorporated into the school district’s contract with the
fnanégenient ‘company); Lq Joya [ndeﬁende_nt School District v Villarreal, No. 13-13-00325-_ ‘
CV, 2614 WL 305648,4, lat‘*6 (Tex. App. July 3, 2014), réyiew depied (Juné 5, 2015) (ﬁnding_
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the subject contract contained a provision disclaiming third-party beneﬁciaries; hiowever, the
th_ird-paity -beneﬁciary disclairner was inapplicable because _the' subject contract “exempt|ed]

Villarreal frcm enclusion.by Speciﬁcally naming Villarieal as the owed recipient of commissions
‘fo‘r broker services”); Cates v. Integris Health, Inc., No. CIV—12-0763—F, 20.13. WL 39235_12, at
*6 (W.D. Okla. July 29, 2013) (holding the provider agreement did not unambiguously pichibit
third—party beneﬁciaries. from e_nforcing its terms becanse the clause the plaintiffsi were
attempting to enforce stated expressly that it “shall be construed to be for the benefit of the

Meinb'er”); Dorr v. Sacred _Heart Hospil‘al, 597 N.W.2d 462, 475-76 (Wis. Ct. App. 1999)'

- (finding the third-party beneﬁc1ary dlsclaimer did not apply to the plaintiff because the-provision

the plalntiff was attemptlng to enforce expressly stated that it “shall be construed to be for the
benefit of [the policyholders]”); Aetna Life Insurance Company v. Huntingdon Valley Surgery
Center No. CIV.A. 13-03101, 2015 WL 1954287, at *2 (ED Pa. Apr. 30, 2015) (noting the
third-party beneﬁc1ary dlsclaimer expressly stated the insurance company was a third- party
beneﬁciary and hcldlng that the insurance company may not “have it both Ways > by both arguing
that it could enforce a contract as a third—party beneficiary but could not be sued under a related.
.contract' becaiise it was not a party).

Unlike the cases relied upon by Beyerly, theie is no evidence BCBS_ and G'randl_Strand _
’ intended Beyerly to be a direct—rather than incidental_ or consequential—beneficiary of the
Institutional Agre‘ernen_t.- There is no language in the Institntional Agreement that directly
identifies Beverly as an intended beneﬁciary o.f the »instru.rnent. .To the contrary, the Institutional
Agreement contains an express disclaimer of third-party beneﬁciaries. Therefcre, the authorities-
Beverly relies upon in support of her arguinent are easily distingnishable and are inapplicable tc _

the instant case.
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C. Beverly is not exempt from the third- party beneficnary dlsclalmer in the
“ Institutional Agreement

The circuit .court properly found there is no “covered services” exception to the third-
party beneficiary discl_aimer in the Institutional Agreement. :Section 16.16 of the Institutional
Agreement states:

No Third Party Beneficiaries. This Agreement is not intended to,
and shall not be construed to, make any person or entity a third
party beneficiary. Notwithstanding the preceding, nothing in this
section shall affect Plans rights under Article XV, or a Member’s
right to receive Covered Services. pursuant to the Terms of this
Agreement. :

(R. 123). While Beverly seeks to argue that the 'second.sentence of this section is. an exception to
the disclaimer in the first sentence, it is not. The intent of Grandi Strand and BCBS is undeniably
clear from the first sentence of this provision:vt.hey did-. not intend for anyone to have third-party |
,beneﬁciary rights under the Institutional Agreement. | |

 The second sentence of Section ld.i6;which Beverly argues creates a “Covered
'.SerVices Exception”'—merely serves to clarify the parties"intent regarding the exclusion of third-_ ‘
‘party beneficiaries. The second sentence of Section 16.16 establishes that a BCBS policyholder
is entitled to receive “Covered Services” from Grand Strand, and the third—party beneﬁciary
disclaimer does not allow Grand St}rand to refuse to pro.vide a BCBS policyholder a Covered
Service. Filing an insurance claim is not a Covered Service. | |

Generally, a contract is “Interpreted according to the terms the -parties have used, and the -

terms are to be taken and understood in their plain, ordinary, and popular sense.” Stanlei/ v,
Atlantic.Title, Ins.. Co., 377.vlS._C. 405, 414, 661 SI.E.2d 62, 67 (2008) (citation omitted). - A court
may rely-on dictionary definitions to ascertain the plain, ordinary and popular meaning of terms
that are not defined b.y a contract. See Doe v. S C. iDe‘p’t of Soc. Servs., 407 S.C. 623, 634-35,
- 757S.E.2d 712,718 (2014). . | | |
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The Institutidnal.Agreement does-not define the terms “notwithstanding” or “pursuant
to,” as contained in S'eetien 16.16; therefore, the CQurt may rely on dictionary definitions to
a.seertain the plain meaning of the undefined terms and, thereby, to understand the context of the
entire section. _

Black’s Law Dictionary deﬁnes “Notwithstanding” as “despite” or “in spite of.” ‘- Black’s
Law Dictionary, Noiwithsta_nding, (1.0th Ed. 20'14); see also Merriam—Webster.com. Merriam-
Webster, Notwithstandin_g; n.d. Web. 28 Nov. 2016; (“without being prelvented by (something)”;
“in spite of what has just been said”; “although”; “nevertheless”).

Blaek’s Law Dictionary defines the term “pursuant to” to mean “as authorized py.”

, Blctck’s Law Dt‘ctionary, Pursuant T 0, (10th ed. 2014). Courts have also interpreted “pursuant
to” to mean. “as.authorized by” in deterrnlnlng plain meaning of the phrase See Fruitt v. Astrue, |
604 F.3d 1217, 1220 (10th Cir. 2010) (“An on- p01nt definition is that pursuant to’ means [a]s

| authorlzed by . ) (citation om1tted); Gulf Islands Leasing, Inc. v. Bombardzer Capital [nc.,

No. 02 CIV. 2839 (WHP), 2006 WL 314523, at *4 (S.D.N.Y; Feb. 10, 2006) (“Black’s Law

DiCtiponary defines the term ‘pursuant to’ to mean ‘in .compliance with; in accr)rdance with;-

| under; as authorized by;’ or ‘in carryin'g out.”” (citation ‘omnitted)j. |

' | Section 2.6 of the .In.stitutional‘ Agreement defines “Covered Services” as

- those 'inpatient and .outpatient hospitat services, supplies,
‘equipment and/or items to be delivered by or through [Grand
Strand] to Members that are reimbursable under the applicable
Member Beneﬁts contract . : A
’ (emphasrs'added).
| Thus, applying these straightfbrward definitions, Section 16.16 may be read as follows:
This Agreement is not intended to, and shall not be construed to, |

make any person or entity a third party beneficiary. [In spite of]
the preceding sentence, nothing in this section shall affect
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[BCBS’v]s rights under Article XV, or a [BCBS policyholder’s]
right to receive [reimbursable inpatient and outpatient hospital‘
services] [as autherized by] the Terms of this Agreement.

- Properly read and interpreted, the second sentence of Section 16.16 does not imply a
BCBS polieyholder is excepted from the thifd-pérty beneﬁciéry dieclaimer in the first sentence,
or that she has the right to enforce the ferms of the Institutional Agreement. The second sentence
of Secti_ori 16.16 fnerely afﬁﬁns a BCBS policyholder’s right ‘to fecei\}e services fhaé are covered
by their BCBS ﬁolicies and eluthorized by Vthe Institutional Agreemeqt.

Additionally? as noted by the circuit court, “¢ov‘ered Services” are those services-that are
_ reimbursﬁble under a BCBYS policy. Nothing in the In-sti‘tutic_)na-ll_ Agreement indicates that BCBS
reimburses for costs incurred in ﬁl.ing‘ an insurance claim. . Therefor_e, filing for insurance
beneﬁts is not a “reimburséble service,” and Grand Strand does not have any o,bli‘gation to file
| for -insurénce benefits on Beverly’s be.hal'f.

Acco_rdihgly, this Court should affirm the circuit court’s holding and find the Instituﬁqrial ,
Agreement does not contain a “CoVere_d Services Exception” that would allow Beyerly to

circumvent the Institutional Agreement’s third-party beneficiary disclaimer.

L The circuit court properly 'ruled’that Beverly failed to state a claim for breach of
fiduciary duty. : L ' '

The circuit court properly dismissed Beverly’s claim for breach of fiduciary duty because
(1) South Carolina law d.oes not recognize a fiduciary duty for a health care provider to file an
iﬁsurance claim, (2) Beverly failed to allege she has a releyant “special relationehip” with-Grand
Strand, (é) Beverly’s alleged unilateral actions.cannot create a fiduciary relationship with Grand
Strand, and-(4) the alleged fiduciary relatioﬁship (“medical care and tfeatrhent”j was incoﬁgruent

with the alleged _breaéh ofa fiduciary duty (failing to submit insurance claims)..
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“To establish a claim for breach of fiduciary 'duty, the_ plaintiff must ‘prov.e (1 thez
existence of a fiduciary duty, (2) a breach of that duty, and (3) damages proximately resulting
from the wrongful conduct of the defendant.” | Turpin v. Loﬂfher 404 S.C. 581 589, 745 S.E.2d
397, 401 (Ct. App. 2013) (citing RFT Mgmit. CO v. Tinsley &AdamsLLP 399 S.C. 322 335-
36, 732 S. E 2d 166, 173 (2012)) “The ex1stence of a fiduciary duty isa question of law for the
court.” ]a’.; Spence v. Wingate, 395 S.C. 148, 160, 716 S.E.2d 920, 926-27 (201 1).

“A ﬁduéiary relationship exists wheﬁ -one imposés a special confidence in another, so
that the latter, in equity and good cpnscience, is bound t6 ac’t in good féith and with due regard to
the interests'of the one imposing the conﬁdence;” Wogaﬁ v. Kunze, 366 S.C. 583, 605, 623

*S.E.2d 107,.119 (Ct. App. 2005), aff'd as modz‘ﬁ_ed, 379 S.C. 581; 666 S.E.2d 901 (2008.) (citing.
Hendr.icks v. Clemson Univ., 353 S.C. 449, 458, 578 S.E.2d 711, 715 (2003)). |

To establish the existence of a fiduciary reiatio_nship, the facts and circumstances £nus.t
indicate the party repqsing trust in another has -some _foundation for belie\_king the one so
entruéted will ‘act not in hi'sv own 'b_ehalf' but in the interest 6f the party so reposing. Moore v.
Moore, 360 S.C. 241, 251, 599> S.E.2d 467, 472 (Ct.'App. 2004)'(citing_Burwéll v. S.C. Nat'l-

Bank, 288 S.C. 34, 41, 340 S.E.2d 786, 790 (1986)).

A. . The circui't court propé.rly held South Carolina law does not recdgnize a

ﬁduciary duty to file an insurance claim. l:
The circuit _(;'ourt prope;iy held that, as a matter of law, Grand Strand does not owe
Béver_ly a ﬁduciary duty to file hér insure_mcev claims. ..
South Carolina courts have recognized fiduciary relationships between>agents and.
principals, attorneys and cli.ents, beneficiaries of an estate and the administrator of the estate,

partners in a partnership, officers of a corporation and shareholders of the corporation, and a

doctor’s duty to maintain a patient’s confidentiality. See Peoples Fed. Sav. & Loan Ass'n v.
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- Myrile éeach Golfcfc Yacht Club, 310'.S.Cv. 132, 145-46, 425 S.E.2d 764, 773 (Ct. App. 1992)
(agent and principal); Spence V. ‘Wiﬁ'gate, 395 S.C. 148, 158, 716 S.E.2d 920, 926 (2011)
(attorney and client); Ex- parte.Whee_Zer v. Estate of Green, 381 S.C. 548, 555, 673 S.E.2d 836,
840 (Ct; App. 2009) (beneﬁciarieé of an eétate and the administrator of the,‘estate);. Landvest
Assoc. v. Owéns,_ 276 SC 22,274 S.E.2d 433 (1981) (partners in a.partnershi‘p); Talbot v. James,
259 ;S.C. 73, 190 S.E.2d 759 (1972) (officers aﬁd directors of a corporation and shareholders);
| Darby v. Furman Co., 334 S.C. 343, 346-47, 513 S.E.2d 848, 849 (1999) (real estate agents and
clients); M¢C0rmick v. England, 328.'S.C. 627, 643,-44,4 494 S.E.2d 431, 439 (Cf. App. 1997)
(doctor’s ﬁduciary duty to rhaintain a patient"s confidentiality). However, there is no authority
for ‘;he propositioh that a ﬁduéiary relationship existé between a ﬁospital and a patieﬁt involving

the hospital’s duty to submit an insurance claim. Wogan v. Kunze, 366 S.C. 583, 605, 623

| S.E.2'd 107, 119 (Ct. App. 2005), aff'd as modified, 379 S.C. 581, 666 S.E.2d.901 (2008) (“[TThis
stéte hés‘ not found that mediéal negligence or malpractice will support a cause of ‘action for
breach of ﬁ(iuciary'duty. Nor have our courts found _the failure of a doctor té offer aSsistaﬁce in
filing a h/fedicare claim or other claim is a breach 0f ﬁduciary_duty.”); see also Burton v. William .
Beaumont Hosp., 373 F. Supp. 2d 707, 724 (E.D. Mich. 2005) (finding Michigan law does not.
~ authorize the imposition of a ﬁduciary duty related to a hospital’s billing pracﬁces); DiCaflo V.
‘St. Mary Hosp., 530 F;3d 255, 269 (3d Cir.-2008) (“It _is clear however, that in general New
J ers.e.y‘ does not ﬁnd ﬁduciary dufy in the debtof-greditor context, aﬁd, given that the cases cited
" by both éidesrelate only to the provision of caré and not the payment therefdr, it is uniikely that
. the Newaers'e.j/ courts  would expand a héspital's fiduciary duty to its billing i)factices. In the
absence of a‘ fiduciary duty, no cause of action ekists fér its: alleged breach, and [‘Fhe plaintiff s

claim for breach of fiduciary duty] will therefore be dismissed;”).
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Beverly doés not chall_enge the. quality of the rgedical care she received. Rather, she
| complains only of Grand Strand’s billing practices. Beverly attempts to strétch the logic of the
. fiduciary rclationéhip that exists between a doctﬁor and a patienf to encompass a hospital’.s ‘billing

practices for medicél services rendered. In eSsence, Beverly is asking the Court to impose a
fiduciary dut‘yl on a creditér—debtor relationship. South Caroli.na.law does not authérize the
: i_rriposition of such a duty. See Regions Bank v. Schmauc.h, 354 S.C. 648, 671, 582 S.E.2d 432,
444 (Ct. App. 2003) (“South Carolina holds the noffnal relationship between a bank and its
cu_stome.r is one of creditor—debtér and not fiduciary in nature.” (citing Burwell v. -Séuth Carolin_a.
- Nat'l Bank, 288 S.C. 3'4, 40, 340 S.E.2d 786, 790 (1986)). Th'erefo_re,‘ the circuit court properly -
found that So.uth Carolina does not recognize a ﬁduéiary duty related tova hospital’s b_jiling
_’ practices. .Accordingly, this Court-shbuld affirm the circuit court’s dismissal of Beverly’s claim

for breach of fiduciary.duty.

- B. - The circuit court pr‘operly found Beverly does not have an a'ppli'céble' o

- “special relationship” with Grand Strand and, therefore, Grand Strand does
not owe Beverly a fiduciary duty to file her insurance claim.

The circuit cdurt- correctly héld' that Beverly’s claim for breach of fiduciary duty fails
because Beverly i‘s‘not a third-party beneﬁciary tol thé Institﬁtidnal Agfeement. |
In thé ’Cc;mplaint,_BeVerly alleges a “special relationéhip” was created by her status as a
third—party beneficiary of t_he Institutional Agreement. (R. 24). However, as explained above
,A Be_verly is not a third-party beneficiary of the Institutionlal.Agreement and she does not haye thev
-right to enforce the Agreemeqﬁ. Beverly’s only élleged basis for a ﬁduqi.ary duty is her stafus as
a third-party beneﬁciafy to the Institutional Agreement. Since Beverly is not a thirdfparty
béneﬁciary with the right to enforée the Institutional Agreement, shé has not proberly alleged
that a “special relationship” existed. WithQut the existence of a special relétionship, her claim

for breach of fiduciary duty fails. - Therefore, the circuit court properly dismissed her claim for
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breach of fiduciary duty. Accordingly, this Court should affirm the circuit court’s dismissal of
Beverly’s claim for breach of fiduciary duty on the grounds that Beverly failed to properly allege
fhe existence of'a “special relat.ionship”.between herself and Grand Strand.

C. The circuit court properly found Beverly’s unilateral actions may not create
a fiduciary relationship with Grand Strand. ’

The circuit court properly held that. Beverly’s claim for bréach of fiduciary duty fails
becauée the al'leged duty was created By BeVerlY’s unjlatéral actions. -

“IA] ﬁciuciary ,rélationshil-)‘ caﬁnot be created by the ﬁnilatéral‘ action of one party.”
Moore, 360 .S.C. at 251, 599 S.E.2d at 472 (citing Régions Bank v. Schmau?:h, 354 S.C. 648, 670,
| 1582 S.E.2d 432, 444 (Ct. App. 20_03)); The vother. p'arty toA the purported relationship must have
‘ actually accepted or induced the.conﬁdence all'egedlylf plai(;ed in him. Id. (citation omitte.d); see

Cowburn v. Leventis, 366 S.C. 20, 37, 61§ S.E.2d 437; 447 (C.t. App.‘ 2005); Ellis v. Davidson,
.35'8 S.C. 509;_519-20, 595 S.E.2d 817, 822 tCt. Abp. 2004); Steele v. Vz'ctory Sav. Bank, 295
' S.C. 290,295, 368 S.E2d 91, 94 (Ct. App. 1988). |

cherly alleges a ﬁduciéry relationéhip §vas- created by her reliance on thei Iﬁstitutional
Agreement—.fo Which she is not a party, and which she is not entitled to enfo_rce——ahd from her
deéision to seek medical treatment fré_rh the Grand Strand’s hospifal. Therefo'fe, Bejverly"s claim-
_ fails as a matter of law, becauseithese are both unilatc?rallact.ions' by Bevgrly and a fiduciary
felationship cannot be created by unilateral action. See Moore, 360 SC at 251, 599 S.E.2d at
472. 'Accordingly, this Court should afﬁrmed the circuit court’s diémissal of Beverly’s claim fof
" breach of fiduciary duty on the grounds that a ﬁduc_iéry duty may not be creétea by a party’s

unilateral action.
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D. The. circuit court properly dismissed Bcverly s claim for breach of fiduciary
duty because the alleged fiduciary relationship is incongruent with the'
alleged breach.

Beverly cannot assert a legitimate claim for breach of a .ﬁduciary duty by merely alleging
she placed a levelof trust in Grand.Strand by choosing to seek medical care and treatment at
Grand ‘Strand’s_ hospital and then claiming a. fiduciary duty was breached V\rhen Grand Strand
refused to Submit her insurance claims. The duty and the breach must relate to the same thing.
See Turpin, 4.04 S 'C. at 589, .745 S.E. 2d at 401 (noting that to establish a claim for breach olf a . |
ﬁduc1ary duty a pla1nt1ff must prove: (1) the exrstence of a ﬁduc1ary duty; (2) a breach of that
_ duty, and (3) damages resulting from the breach (emphasis added)) A duty relatmg to
prov1d1ng medical care and treatment is not the same as a duty to file insurance claims.

Moreover, it is clear that the “duty” Beverly asserts an'd the “breach” she alleges do not
. relate. Bevcrly...alleges a fiduciary duty was created because she ;‘reasonably placed a level of .
trust in [4Grand Strand] by chcosing to seek medical care and treatment from [Grand Strand]
- based on [Grand Strand]’s status as a preferred prov1der ” (R. 24). However, the breach Beverly

alleges is based on Grand Strand’s alleged farlure to submit her i 1nsurance claims. (R. 24- 25)

: Beverly s claim for breach of ﬁducrary duty fails due to the 1nc0nsrstency between the alleged
fiduciary duty and the alleged breach_. A‘ccordlngly,‘ the Court should afﬁrm the circuit court’s |
dismissal of Beverly’s claim for breach of ﬁduciary duty on the gronnds'.the duty Beverly alleges ,

' Grand.Strand' ovxres her is not the duty that shealleges Grand Strand breached.

III. The circuit court properly ruled that:Beverly'failed to state a claim for ‘unjust

enrichment because Beverly is not a third-party beneficiary of the Institutional

Agreement and the unjust enrichment clalm is completely derlvatlve of the
Institutional Agreement clalm :

Beverly’s unjust enrichment claim requires her to be able to enforce the terms of the

Institutional Agreement and receive medical services at the discounted rates negotiated in the
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Institﬁtional Agreement. The circuit court properly found Bevérly;s ﬁnjusf enrichment claim
fails because the I.nstitutio'nal Agree’ment’é plain languagé bars thifd-.partiesl‘ like her from
enforcing its terms and thé discounted rates set forth therein. |

To state a causé of action for unjust enrichment, Beverly m.us-t allege Grand Sfrand.
unjustly retained benefits or money which in jusﬁce and equity belong toAher, Dema v. Tenet
Physz'cian Servs._—Hilton Head, Inc., .383 S.C. 115, 123, 678 S.E.Zd 43\0,- 434 (2009). To recover
.re_stitution‘in the context of unjust enrichment, Beverly muét show: (i) she conferred a non-
gratuitous benefit on Grand Strand; (2) Grand Sfrand realized some Value'frorﬁ .the bengﬁt; and
3)it Wbuld be inequitable for Grand Strand to retéin the benefit with(;ut paying the plaintiff for
-i‘ts Value. 56 Leinbach ]n{z’rs, LLC v. Magnolia Pdradigm,, Inc., 411 S.C. 466, 479, 769 SE2d
242, 249 (Ct. App. 2014);’]nglese V. Bec;l, 403 S.C. 290, 297, 742‘S.VE.2.d 687, 691 (Ct. App.
2013). | | |

Grand Stfaﬁd pr_Ovided ~Bevér1y' Wi-th medicall treatment and, in exchange for that
treatment, billed Be?eriy at non—_dis'couﬁted rates. Beverly does not allege Grand Strand charged
her more thaﬁ its non-discounted rates fqr the medicalvservices_ or for services which she did ﬁot
: réce_ive and éccept. Likewise, Beverly: does not _«allege'the non-discounted rates are unjust,
inequitable, of excessive. It (is not 'inequitable’ for Grand Strand to chafge Beverly non-
disc'ountedrates,'because-t_he discounted rates she seeks to obtain ‘a're only avéiléble through the |
Instit_utiénal Agreement as part of the bargain betWeén Gran‘d'v Strand and BCBS. Be_verly' 18
neither é party, nor a third-party beneficiary, of thé Institutional Agreement, and she does not
have the right tolenforc_e its terms. Hér.unj.ust e'nrichment. claim is inextricably woven to her
- ability to enforce the Institutional Agréerﬁent’s tefms_, because the alleged unjust benefit ié
deriyed exclusively from. Beverly’s alleged fight to receive medical services at the diSCountéd
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ra_te-s Gfand 'Strénd.and BCBS contractcd.for between themselves in-the Institutional Agreemect. 4‘
Since Bcvc‘rly is not capable of enforcing the Institutional Agreement and rccciving th'e.
discounted rates, she did_nct confer a non-gratuitous benefit on Grand Strand whcnb it billed her
at the non-discounted rate.i Thcrefore, Beverly failed to allege Gran(.i. Strand receiVed an uhjust

| bcﬁcﬁt when it billed her at the non-discounted rate.

This Court’s decision in Pitts v. Jackson National Life Insﬁrance Company, illustrates the
fallacy_of Bcverl.y’s alleged unjustvenriChment claim. 352 S.C. 319, 574 S.E.2d 502 (Ct. App.
2002). In Pitts;.the plaintiff brought an unjuét cnfichment_claim agaicst aﬁ insurance company
baced upoh the allegation that the insurance company failed to issue a -rcfund to cuétomcrs who
: quaiiﬁcd for a preferred policy that charged chcr premicrlns. Id. at 337-38, 574 S.E.‘id at 511.

Thc ccurt in Pitts found no benefit Was conferred upon the insu_ra.nce_company- tha‘c would be’
.u'njust for it to'ret.ain." Id. at 339, 574 SE.2d at 512. Tn the insfant-case, Grand Strand provided
Ecverly -medical services and, according to the. Coﬁplaint, Beverly was charged ‘the non-
discounted rates in‘exchaﬁge for those services. Similar to the plaintiff in Pz'ﬁ‘s, Beverl& claims
‘Grand Strand Was unjﬁstly enriched by failing to charge a discounted rate for its serviccs. Like
' the cccrt n Piits,' this Court shoul{d' find that Befzerly’s claim fails because shc does not have.'a.
contractual right to recei\‘/c thc' disccuntcd rates from Grand Strand énd the failure to charge a -
disccuntcd rdte that a plaintiff is not legally entitled to ié an insufficient basis to sustain a claim
for unjlict enrichmcnt. ' |
Accordingly, this Ccurt should affirm the circuit court’s finding that Bevcrly failed 'tc
state a claim "for unjuct enrichment because Beverly did not confcr a nOn-gratﬁitous benefit upon -

Grand Strand.
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CONCLUSION
For the reasons set forth above, —Grand Strand respectfully requests the Court affirm the
circuit court’s order granting Grand Strand’s Motion to Dismiss. =~

Respectfully submitted, -
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