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STATE OF SOUTH CAROLINA _ ‘ '
IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

Civil Action No. 201 5-CP-10-2050

ROBERT LARSEN AND MARIE
LARSEN,
Plaintiffs, . ‘
ORDER GRANTING MOTION FOR
V.

DEFENDANTS VINCENT DESTASD

- NUDO NYMPHA LLC, D/B/A THEE | - AND FINE HOUSIING ,‘IDRZ

SOUTHERN BELLE AND om E
GENTLEMAN'S CLUB AND WET AND , f oL = =
WILD, ROBIN ROBINSON, RED DOG, = I
LLC, VINCENT DESTASO AND FINE o 2 IM
- HOUSING, INC,, - Zx = T
=
o GO
Defendants. o

)
)
)
)
)
)
)
)
; SUMMARY JUDGMENT FOR
)
)
)
)
)
)
)
)
)

The Defendants Vincent Destaso and Flne Housing, Inc., moved for Summary Judgment:

Om regardmg the Complamt brought by the Plamtlffs - A hearing was conducted on January 24,
2017. After con51der1ng the Motlon Destaso and Fine Housing’s Memorandum in Support of
Summary Judgment the Pla1nt1ffs Reply to Destaso and Fme Housmg s Motion, d1scovery in

the case and the arguments of counsel 1 conclude that there 1s no genume issue as to any-

material fact and that Destaso and Fine Housing are entitled to a judgment as a matter of law and

grant,the,moliog.
FACTS

On or about January 11, 2014, Plaintiff Robert - Larsen was \involved in a physical

altercation in or near a parking lot. located at 2028 Pittsburg Avenue, South Carolina. As a result

of this.alt‘e’rcation Plaintiff allegedly sustained injuries and he and his wife, Marie Larsen, filed

" this lawsuit against the Defendants alleging they were various owners and operators of the

busmesses and of the property where the altercatron occurred The Plaintiffs’ theory of liability
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against Destaso and Fine Housing, the moving parties, is that in addition to owning the property,
that they managed the day to day operations'of Nudo Nympha, LLC, which included security for
the nightclub. B

Destaso and Fine Housing admit that Fine Housing, Inc. was the owner of the property

and that it leased the property to Robin Roblnson and RRJR, LLC. Destaso and Fine Housing

‘deny that they played any role i in the management or operation of the businesses or parkrng lot

on the property and that Fine Housing, Inc.’s only role was that of landlord. Destaso and Fine

‘ Housing admit that Vincent Destaso was the sole shareholder of Fine Housing, Inc. but deny that

he played any role individually as a landlord of the property, was not a party to the lease, and

was not an owner or manager of the businesses or parking lot.

LAW AND ANALYSIS

Summary judgment'is appropriate when it is clear that there is no genuine issue of

material fact and that the movmg party is entitled to Judgment as a matter of law. "Café Assocs.,

Ltd. v. Gerngross, 305 S C. 6, 406 S.E. 2d 162 (1991). Summary judgment is not appropnate

- \yhere further inquiry into.the facts of the case is desirable to clarify the ,appllcatron of the law.

Mrddleborough Horizontal Property Regime Councﬂ of Co-Owners v. Montedison, 320 S. C

470, 465 S.E.2d 765 (Ct. App 1995) Further, summary judgment should not be granted even

when there is no dispute as to the evidentiary facts, if there is a dispute as to- the conclusion tobe

drawn therefrom. MacFarlane v. Manly, 274 S.C. 392, 264 S.E.2d 838 (1980). In a negligence
action, a plaintiff must show the (1) defendant owed a duty of care to the plaintiff ‘(2)' defendant
breached the duty by a negligent act or omisaion (3) defendant’s breach was the actual and. '

proximate cause of the plaintiff’s injury and (4) the plaintiff suffered injury or damages. Dorrell

v. South Carolina Dept. of Tranép., 361 S.C. 312, 318, 605 S.E.2d 12, 1% (2004). Whether the




/

law recognizes.a particular duty is an issue of law to be determined by the court. Ellis v. Niles,

324 S.C. 223, 479 S.E.2d 47 (1996).

Defendant Destaso is a resident of New York State and the President of Defendant Fine
Houslng,, Inc. As stated in his Afﬁdavit, Fine Housing lnc., ‘_has owned the subject property
located at '2028 Pittsburg Avenue; South Carolina since December of 2013 (See Exhibit A —
Destaso Affidavit). At the time of the incident, Fine Housing, Inc. leased the subject property to
Robin Robinson and RRIJR, LLC per a lease agreement. (See Exhibit “B”~— Lease Agreement)v.
Mr. Destaso was not a party to the lease agreement and did not have any control over anything
related to the operation of Ms. Robmson s business. This includes no personal control over
employees, security personnel, parkirig lot supervision, patrons, alcohol, safety procedures orany
other business practice (See Enhibit “A” — Destaso Affidavit). Similarly, Fine Housing,.Inc. had
no control over anythmg related to the operatlon of Ms. Robmson s business. Fine Housing, Inc.

3

sxmply had a Landlord Tenant Relatlonshlp with Robm Robmson the owner of RRIJR, LLC with

a Lease Agreement in place (See Exhibit “B” — Lease Agreement)

- The Plamtrffs argue that both Destaso and Fine Housmg were the landlords and that both
played an active role in managing the busmess located on the property through an agent at the .

business by the name of Anthony Fogle. Plaintiffs assert 'tllat Fogle was the operations manager

for the business, had been a friend of Robin ‘Robinson, who was the previous owner of the
property and business and that when Fogle learned that Robinson was in financial trouble that
Fogle put Robinson in touch with Defendant Destaso. Plaintiffs set forth the following

testimony from the deposition of Anthony Fogle to support these positions:

“The only way he was going to do the loan is if I was involved as operations manager,
per se, over the club, Southern Belle, over that property, 2028 P1ttsburgh Avenue, A, B, and C,



which is Gentleman's Quarters, Southern Belle, and the Beverage Station, and he would loan her
the money . . . “(Fogle p.§, L 4-10).

“He wants -- he wanted me to be like the overseer to be sure he got paid.- He wanted to
be sure he was getting his money, and he was concerned that if she had her people in place
previous to the loan that he wouldn't get paid, because she wasn't paying anybody.- So he wanted
to be sure he was getting paid, and so he had me sign as a guarantor for the loan, and that T would
be -- understanding with her that T would be the operations person, to be sure he was getting
paid, collecting the money to be sure she got paid.” (Fogle p. 22, L. 23-25, p. 26, L.1-8).

Plaintiffs go on to set forth that Fogle testified that he managed the nightly operation of

the club, that he hired and fired (Fogle at 29) and that he was responsible for the security at the

night club. Regarding security, Plaintiffs set forth that Fogle replaced most of the previous staff, -

yvhich had consisted of members of the Hells Angels motorcycle club with his own peoplo and

set forth the 'following deposition testimony:

Q. But-once, Vincent took over, you told him that you would get these bikers out?

A. Ltold him we would get the club running the proper way. He said: Well, can you get

the bikers out, was one of the questions he has, can you getthe bikers out, number one,
can you pay me, number two, because you can't pay me if you can't get the bikers out. I
- said'yes. (Fogle p. 15 L 15-22). - L '

~

Des'té;so and Fine Housing do not argue that Anthony Fogle was not operating the club,
‘but that he was doing S0 for Robin Ro_binson and not for either Fine Housing, Inc. or Vincent

Destaso and that Fogle was never an agent for either. In fact, as pointed out by Mr. Fogle above,

he was a Guarantor for Robin Robinson’s obligations. Destaso and Fine Housing assert that the
deposition testirriony of Anthon‘y Fogle must be examined in total in lieu of a few select lines. In
particulgr, when asked about his knowledge of the businoss'rclationship between Fine Housing,
Inc. ond the clubs, the following testimony exists:

Q. Isit your understanding t}iat when Fine Housing, Inc. came into the picture, so to

' speak, that it was buying the property and not the businesses on them? .



A. Absolutely.
Q. And fhe businesses that were on the property, they remained the ownership of Robin
Robinson and/or her LLC, however that was set up. Is that correct?
A. Yes, sif.
(Fogle p. 84, L.11-20)
So, Mr. Fogle makes clear fhat Robin Robinson and/or her LLC was the owner of the businesses.
As far ag who directed Mr. Fogle regarding fhe operation of the club, the following
testimony is important: |
-~ Q. Butas far as Mr. Destasp teiling you: YOL; must do X, Y, and Z to operate those
buéinesses, he never told you any of those things. Is that correct? |
A. No. The only thing he, Vincent, really was very adamant abou.t,xMr. Destaso, was
that (a) that he gets paid, that's the bottom line. He said that evefy time we talked, I just
want to get paid. (b) is that I don't want to be in the strip club business.- I have no desire
| to be in the strip club business. And (¢) I need to be sure you're there so I get paid.
That's the only reason why I'm doing this.
Q. And as far as the monthly payments being made on the lease, did Robin Robinéoﬁ

ever cut any checks to make those payments, or was that something you always did?

A Tdidit Idid-it.—I-made-the-only—payments~ever—made—tofVincentkDestaso._Hefll_tell

you that, I believe.
Q And so you had check-writing authority on the account?

A. Yes: I was a signator on the account, yes, sir.



Q. And' as far as the ability to hire or fire any of the employees at any of the businesses,

do you think that Fine Housing, Inc. or Mr. Destaso would have had the ability to walk in

and éay you're fired or you're hired?

A. Idon't believe so. mean, I don't believe so.

Q. That never occprred, did it?

“A. Never occurred. |

So, the only thing that Anthony Fogle was ever told by Vincent Destaso was what any landlord
would tell a tenant — I want to get paid. Other than that, there was no instructions on how to
operate the business or hiring or firing decisions.
Regarding Mr. Fogle’s compensation, there is the following testimony:

Q. Did you get paid by Destaso separately?

A Never, never. |

Q. Your payment was coming from the club?

A. Nudo Ny-mpha, correct.

(Fogle p. 45, L. 22-25, p. 46, L. 1)

Q. And Sfou’ve never been paid by Firie Housing, Inc. -

A. Never,

Q=or-Mr;Destaso; correct?

A. He never gave me one penny.
(Fogle p. 89, L. 4-8)
And finally, to show the overview of the relationship, is the following testimony:
Q. And just to refresh my memory here, your first involvement with Vincent Destaso

and/or Fine Housing was after Robin asked you to see what you could do with her
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financial situation. That led to you talking to your friend, the broker in Chicago, who
then put you in touch with some other people who turned down the opportunity, and that
led to a conversation with Vincent Destaso, correct?
A. Cor;ect.
Q. During those conversations you had with Vincent Destaso, were you authorized to

- speak on behalf of Robin Robinson or her LLCs which owned the proberty?
A, Well,. I mean, yéah, pretty much. I mean, she tolld him, you know, during the thing‘ |
whatever conversation you négd to have or any questions you've got, you heed to talk to
him about it. He's hanldling everything for me.
Q. So she turned everything over to you? -
A. Yes, sir.

(Fogle p. 91,L.2-22).

Plaintiffs apparently concede that if Fine Housing, Inc. and Vincent Destaso are
considered to be landlords only that no duty is owed to the Plaintiffs and thus summary judgméht

should be granted. The Lease between Fine Housing, Inc. and Robin RoBinson and RRJR, LLC

“does not set forth any requirement that Fine Housing, Inc. was responsible for security of the

premises or had any role other than that of a landlord.

Plaintiffs instead seek to pursue an agency theory and assert that Anthony Fogle was the
alleged agent for Destaso and Fine Housing. However, the deposition testimony does not
support this theory. “In an actual agency case, the question is not whether the purported

principal could have exercised control over its agent, but whether it did so.” Jamison v. Morris,

385 S.C. 215, 684 S.E. 2d 168, 171 (2009). What is clear is that Anthony Fogle acted as an

agent for Robin Robinson when she ran into financial difficulties and was authorized to speak on



U

" her behalf during discussions with Fine Housing, Inc., through its sole shareholder Vincent

‘Destaso. As a result, Fine Housing, Inc.purchased the property where the incident in the lawsuit

occurred from Robin Robinson and then leased it back to RJobin Robinson and RRJR, LLC.
Anthony Fogle was a Guarantor on behalf of Robin Robinson in this deal and began managing

the club, where he was paid for his work by the club and never received any compensation from

" Fine Housing, Inc. or Vincent Destaso. Anthony Fogle had check-writing authority to make the

lease payments and was the only person who ever wrote the lease checks. Vincent Destaso never -

~ hired or fired any employees and never told Anthony Fogle how to operate the club.

Additiqrialy, as to Vincent Destaso, individually, he was not the owner of the property nor a
landlord and thus had no authority regarding the operation or security of the property and thus no

duty. From the testimony presented, it is clear that Fine Housing, Inc., like must landlords one:

- would presume, desired to have the monthly lease payments paid and that is what was requested

of Robin Robinson’s agent, Anthony Fogle.

"A landlord does not owe an affirmative duty to protect tenants from criminal activity

merely by'reason of the status of being'a landlord. Cramer v. Balcor Property Management, Inc.

312 S.C. 440, 441 S.E. 2d 317 1(1994). If the‘landlord has no duty to the commiercial tenant in

this case, the landlord could hardly have a duty to patrons of the leased commercial premises.

The land,lo_rd in this case hés neither possession nor contrbl over the activities occu;‘ring inside or
outside the club being of;erated by Robin Robinson, the owner of RRIR, LLC. Therefore Destaso
and Fine Housing do not have a duty of carevto the Plaintiff and the claims for negligence should
be dismissed, regardless of the facts and a circumstances sﬁrrounding the Plaintiff’s alleged '

injuries.
s




FINDING
Based on the evidence presented, there is no evidence that Vincent Destaso and Fine
Housing, Inc. owed a duty to the Plaintiff. Further, there is no evidence of any negligence by

Vincent Destaso and Fine Housing, Inc. Accordingly, Vincent Destaso and Fine Housing, Inc.

are not liable to the Plaintiffs and are entitled to Summary Judgment as a matter of Law.

]

AND IT IS SO ORDERED.

he Hfnordble J.C. Nicholson, Jr:
Tenth Juditial Circuit

3/9

Charlesfon, 8outh Carolina




