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The parties tried this contested property case on February 25, 2016. Carlos W. Gibbons, Jr.

represeﬁtcd Plaintiffs David D. MéGeé and Karen L. McGee. William E. Booth, III, represented

" Defendant J oanne McGee.- An Order in this matter was issﬁed by the undersigned on September
21, 2016 and filed with the Clerk of Court on September 22, 2016. Subsequent to service of said

~ Order, Defcndént's counsel timely served and filed Defendant's Notice of Motion to Alter or

Amend Order pursuant to Rules 52(b), 59(e) and 60(b), SCRCP.

- A hearing on Defendant's Motion was scheduled and held before the undersigned in open Court

on January 4, 2017. Both attorneys were present and presented their respective arguments for
consideration. Based thereupon, and upon t_hé Codrt's review of the file in this matter and all
other relevant considerations, the Court vacates the prior Order dated September 21, 2016 and

substitutes therefor the following:
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" INTRODUCTION:

Pilaintiff David D; McGee is the son of Defendant Joanne McGee and the late.Calvin Bruce
McGee. Plaintiffs -and Defendant McGee formerly lived 4with, other famiiy members in close

proximity. Prior to his father’s death, father and Defendant McGee, his'-m‘other learned that

- Plaintiff son wanted to build a home on a lot that father and mother were buying pursuant to -

Bond for Title from Dcfend?nt Wells Investments, LLC. Based on his parénts’ actions, son

started making the payments on the lot to Wells and began owner contracted construction on the

A_propcrty on or around 2010. Construction was in the family “compound;’ in plain view of all

family members. All parties, including father and fnother, walked through the home as it was

being built, and discussed plans for future family outings.

Father died in 2012. Thereafter the relationship between son and mo’thér worsened to the extent
that mother directed Wells Investments to stop accepting son’s payments and-h'e_ld aNo Trespéés
Notice ﬁléced 0;1 property, barring son from access, after a confrontation with varioﬁs family
members over personal property and actions at her home.

Thereafter, son took steps to read father’s will where he diécbve;ed mother had changed he; will
to no longér leave property to him. S.o_n contacted his attorney and filed this suit a week after the
Trespass Notice was issuéd. Defendant. Wells Investments,. LLC was previously dismissed by

consent with the proviso that it would abide by the Order issued in this case as to the respective

interests of the parties as to the real property in question.

Based on the following facts and conclusions of law, the Court determines that Plaintiffs have

established title by constructive trust, subject to the below described terms and conditions.
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" FINDINGS OF FACT:

1 This court obtained jurisdiction pi_lrsu'ant to July 30, 2014 Order of Reference.
. 2. The Court has peysoﬁal and subject matter juris&icti@n in this:matté'r and venue is-proper in

. Lexington County, South Carolina,_ where the :subject property is located. Plaintiffs -and

Defendant joanne McGee are citizéns and resi;ients.of the _Cohﬂty of Lexington and Defendant

 Wells Investnients, LLC owns property and conducts business in L.exiilgtor.l Cdunfy.

3. The followiﬁg facts are ﬁndisi)ﬁtcd or were stipulated by the parties: |

(a) =~ November 36, 1998: bpnald McGee and Calvin McGee enter into a Bond for Title Sales
Contréct with Wells, Investments, LLC for the purchase' of Lot 9,’Cha£1eston Estate, which is the
subject of this litigation, for the suxﬁ of $13,000.00 (copy introduced at tnal as Exhibit #26);

(b) July 21, 2010: _Donald and Calvin McGe.e- assign tlieir interest in the Bond for Ti'tle to
Joanne McGee (copy introduced at trial as Exhibit #10); |

(¢)  August4,2010: Residcnﬁ'al Building Pernﬁt and related documents obtained in the name

" of Joanne McGée (trial exhibits #1, 2, 3, 4, and 55 ;

(d)  October 19, 2010: Recorciing date of subsequent Installment Land Sales Contract

between Jdanne‘ Mc.:Gec and Wells. Investments, LLC for purchase of subject propérty. This

' documenfs was Vdated' November 30, 1998, the same déte on the original Bond for Title, but

testimony indicated this was executed pursuant to £he aforesaid Assignment (copy introduced as

Exhibit #9);

(e) | March 15, 2011; Date of execution of Last Will and Testament of Calvin Bruce McGee;

() =~ May 25,2012: Date of Death of Calvin Bruce McGeg;

(g May 20, 2014: Notice of No Trespéssing sent to Plaintiffs and other family members

(copy attached to Complaint as Exhibit E);
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: (h) | May 27, 2014: Sur'mhons, Complaint e_md Lis Pendens ﬁ'l'ed- by Plaintiffs 'and
subsequently served on Deféndants; | A
(i)' .fune 20,2014: Answer filed and served by Defendant Wélis Invest.mcnt"s, LLC;
()] ' AJune 30, 2014: Answer filed and served by Defendant Joanne McGeg;

(k) July28,2014: Order of Réference signed by Judge Keesley (filed Jﬁly 30, 2014).
| 0 December 15, 2014: Consenp Order entered by Judge Spence disinissiﬁg Defendant
Wells Investments, LLC from action (filed J anuary 16, 2015), |

(m) Februaryv25 ,2016: Merits Hearing before Master in Equity

4. At the conclusion of the merits hearing, Plaintiffs voluntarily abandoned their causes of action °
based on resulting trust and eguitable lien. The remaining clgims to be'determine-d are unjust
enrichment, constructive trust, the betterments statute claim, and for equitable eétoppei.

5. Defendant Wells Investments, LLC is the record title owner of the réal property in Lexington
County designated as Lot 9 of Charlestown Estates, TMS No. 012500-02-142, Plat Book 6390, |
page 242 in the Lexington County ROD ofﬁce. A copy of the recorded survey of the property
“was attached to the Complaint. As can be determined from examining the survey, it is in the
name of Calvin Bruse (sic) McGee.

6. Joanne McGee is the current purchaser of the property, with Wells Investments, LLC as the
seller, under that certain Installment Land Sales Contract dated November 30, 1998 and filed
with the Lexington County ROD Office on October 19, 2010 in Book 14516 at page 63. Asa
result; Joanne McGee has an equitable interest in the property. Calvin Bﬁce McGee and his
_ brother, Donald McGee, previously had a Bénd for Title with Wells Development, LLC for the

subject property, but, as noted above in the chronology [2(b)] , they assigned their interests to
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“ oann'e McGéc and shé executed the separate .Installme_nt Land Sales Contract retrbactiycly daféd
the same dat_é'as the Bond for Title. |

’}. The Plaintiffs offered testimony that they were repeatedly fold by Joanne McGee's husband,
' Caivin Bruce Mché, deceased, the father of Plaintiff Davi.d D. McGée and 'father-in-law.of

Plaintiff Karen L MéGee, that thé subject propérty was in his name and Ath.at it would be dev'ised |
-to Plaintiff DaVid D. McGee in his will. ,Cértain statements of dad, Calvin i3ruée McGee were
not admitted pursuant to the "Dead Man's Statute" én‘d not considered by the Court in its
de§i$ion.' Howev.er, a certified copy of his will was admitted Which.qonﬁrmed the fact that the
subject property was to be devised fo David D McGee in said will. Consideratic-)ns relative to the

application of the Dead Man's Statute are more fully discussed elsewhere in thié Order.

The testimony showed that Joé.nne McGee had also.cxccutgd a will With this provision, although
 she has since changed it. Plaintiffs were aware of fhe existence of these wills and the provisions
for the devise of the subject property. Multiple times Joanne McGee testified that (1) she made
the wills and (2) told tﬁe lawyer how to draft the wills containing 'thc de\;ises to Dévid McGee.

' (See Transcript l;ages 228, 244-245) Plair&iffs were not made aware that Joanne MéGee had
changed her will. Joanne McGee testified at trial that she changed her will as a result of a
di-spute which arose between the parties over the disposition of some persoﬁal property and an
incident which occurred at thé property where allegedly; Plaintiffs were slinging mud in her
driveway. However, at that time, Plaintiffs, in reliance on the promises made to Da\./id McGee
by both of his parents that the property. would be left to him in their wills, had already begun

construction and expended a substantial amount of money on improvements to the property.
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" 8. Thé subj ect property is located in an area where éthe; family memb'e'rs dwﬁed propérty or had
locafed their residences. Based o_nAt-he understanding that the land would be devised to David
'M-cGee upon the déath' of his’ parei;ts, Plaintiffs began constructing a residence there. Plaiﬁtif-fs '
| also began making thg payments on the land contract. Thcrclwas no evidencc that David McGee -
w-as required 6r _expected to pay any vglue to his parents other than assuming the payments under

' the instalﬁnent sale contract. | »

9. Plaintiff discovered after his dad died that thé property was not in the father's name, but,
rather, was‘ as stated hereinab’ove; Joanne McGee iook the interest of Calvin Bruce McGee
subJ; ect to his ,promise to devise the property to his son, much like taking title to property subject
toa mortgage.'

10. Based upon the will of Calvin Bruce McGee and the testimony of the parties, the Court finds
that the original agreement bet\;veen the parties is that the subjecft préperty woﬁld belong to
David McGee, contingent upon tbé earlier occurrence of the deaths of both Calvin Bruce McGee

~and Joanne McGee, or the payoff of the installment sales contract. -

DISPUTED FINDINGS OF FACT:

11. The Court has 'fully. considered the testimony and evidence provided by the witnesses and the
documents introduced. Witnessed testified about what they (i) heard and (ii) saw. The Court has
carefully weighed this evidence and the credibility of the testimony presented by both sides,

including' the demeanor of the witnesses and the testimony during both direct and cross

examination.
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C 12, Testirnony was offered by Plaintiffs that during»the construction (and before -the no trespass
notlce) they were makmg the payments on the installment sales contract. They also patd for
property taxes on more than one occasion. The payments on the mstallment contract were
confirmed by the witness from Wells Investments, LLC. The Court finds that these payments,
together w1th the value of the 1mprovements constitute an equ1table interest on the part of the
Plamtrffs even though none of the witnesses could state with certamty the total pa1d to Wells
Investments, LLC by Plaintiffs or J oanne McGee.

13. Defendant' McGee offered testimony that the initial procurement of the building permit in her
name was fraudulent. She testified that Plaintiffs went to her job at Vl/al-Mart to take her to the
Lexmgton County offices to apply for the permit as Owner/Contractor The Court ﬁnds that
Joanne McGees arguments on this point are not persuasive and that no fraud was proven to
support this allegatlon. It is permrssrble for an owner of land to suboontract the constructron ofa
house. Upon the building permit being issued, Plaintiffs hegan conStruction in plain view and
sight of Joanne McGee. Prior to the issuance of the no-trespass notice, Joanne McGee did not
object to the construction or otherwise take action to stop.it or assert any rights to the property. |
To the contrary, the testlmony showed that Joanne McGee visited the house regularly while
under construction,’ partlc1pated in plans for decoratmg and furnlshlng the house, and looked
forward to havmg family gatherings there. The construction extended over several years. It is
not uncommon for construction of this nature to take longer than if the project was contractor
managed.

14. There was differing testimony as to the value of property, both with and without the
improvements and as finished construction. Plaintiffs offered Rudi Laub, a licensed appraiser,

who was offered and accepted by the Court as an expert witness. He opined that the value of the .

Page 7 of 17

’7.




" lot as ‘of August 4, 2010 (the date the building perlnit was issued) vvas $13,QO0.00 tExhibil 23).
He testlﬁed that the value of the lot and partially-completed residence as of May 22,2015, when
he performed the appra1sa1 was $124,000.00 (Exh1b1t 24). He further testified that the value of

‘the lot and residence, if fully completed, would be $225,000.00 (Exhibit 25). Defendant Joanne
McGee did not counter this testimony with any formal appraisals, but stated' that she thinks the

lot is worth $20,000.00 or $25,000.00 (Tr. 224) Onlcross-examination Joanne McGee

conceded that she did not state a value in her answers to discovery (Tr 238) and that in her

deposlnon she stated that she did not have any proof that the 1and was worth more or less than
between $13,000. OO and $14,000.00. The tax assessed value is $18,000.00. The Court finds
that the most relevant and probative evidence as to the values are those offered by Mr. Laub.
: .However, based upon the conclusions of law which result from these findings, the value of the
~ land and improvenlents is not an issue. The Court further notes that there was no allegation nor
evidence that Plaintiff was to pay Father or Mother any consideration for the lot, other tha.n
assuming the payments. While thele was dlffering opinions as to lot value, there was no evidence
indicating how Amuvch money Father and Mother had paid under the contract.

1. Has Plaintiff proven constructive trust?

- 2.Did Plaintiff abandon the property?

3. Is relief sought by Plaintiff barred by Statute of Frauds?

4. Effect of "Dead Man's Statute" on testimony offered.
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 CONCLUSIONS OF LAW AND DISCUSSION:

1. PLAINTIFF HAS PROVEN ELEMENTS OF'C(.)NSTRUCTIVE TRUST. -

Defendant Mcéce argueé that Pla'inti_ff has, not proven constructive. trust becéusc (i) such a
finding reqﬁires a legal title holder (2) fraud is required and (3) Plaintiffs’ cited cases are not
factﬁally similé_r. Actions seeking the imposition of a constructive trust: are in equity. m.

Park Association v. Marino, 732 S.E.2d 876, 400 S.C. 1 (S.C. 2012) The evidence must be clear

and convin?:ing. McDaniel v. Kendrick, 688 S.E.2d 852, 386 S.C. 437 (S.C. app. 2009).

Constructive trusts arise by operation of law whenever the circumstances under whiéh property
was acquired make it inequitable that it should be retained by the one holding legal title. Carolina

Park Association, supra.- Gaymon v. Richland Memorial Hospital, 488 .SE.2d 332, 327 S.C. 66

(S'.C.l 1997). Constructive Trusts result from fraud, bad faith, abuse of confidence or (emphasis
added) violation of ﬁduciéry duty which gives rise to an obligation in equity to -make restitution.
Dye v. Gainey, 463 S,E72c.1 97 320 SC 65 (S.C. App. 1995) There is no r_equirement for every
element to be present and proven. The circurhstances taken as a whole may satisfy the existence

"of a constructive trust. Fraud is usually an element essential to the establishment of a

constructive trust, though it need not be actual fraud. Smith v. South Carolina Retirement

System, 520 S.E.2d 339, 336 S.C. 505 (S.C. App. 1999). Further, "equity is less than demanding

and quite flexible in prescribing the elements essential to.a constructive trust." Estate of Tucker

v. Tucker, Opinion No. 2008-UP-284 (SC App. 2008), citing Whitmire v. Adams, 257 S.E.2d

160,273 S.C. 453 (S.C. 1979).
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" Plaintiffs alleged title to the subject property pursuant to a constructive trust. A constructive -
“trust arises by operatidn of law when circumstances under which property was acquired make it

inequitable that it should be retained by one holding legal title. Halbershers v. Berrv. 394,

S.E.2d 7, 302 S.C. 97 (S.C. App. 1990). (Defendant has offered no authority, :nor any persuasive
argument that since the disputed title in Defendant McGee is eéuitable, rather than legal, then the
claim should be denied. Furthér, the legél title holder was made party to the é.ction, testified and’

indicated that upon proper payment they would issue title as court directed.)

There is no requirement for any actual or supposed intention of creating such a relationship.

Smith v. South Carolina Retirement System, supra. It may be imposed where money has been

paid by accident or mistake of fact. Srhith, sﬁpfa.

The Court finds that sueh is the case under the facts presénted in this matter. A subst;mtial
amount of money was spent by Plaintiffs under .the mistaken, but reasonable, belief that the
property was in the name of Calvin Bruce McGee and it would be devised to his son, David.
The initial construction of the residence was begun when Calvin Bruce McGeeA was still alive. |
Clearly the direct and infércnce evidence is that the home was being constructed in the family
compouﬁd, and everyone including deceased dad was a;’vare of the building. Deceased dad’s

awareness of the construction is not barred by Deadman Statute.

More importantly, neither he nor Joanne McGee raised any objection, complaint or otherwise
commented on the matter. The Court finds that their silence and acquiescence caused Plaintiffs

to rightfully believe they would obtain title to the property. To further support'this finding,

Page 10 of 17 ' |




" Calvin Bruce McGee and Joanne McGee allowed Plaintiffs to make payments to Wells
AInvestme‘nts, LLC under the Installment Land Sales Contract and to pay the taxes on the
_property. The Court finds and concludes that ‘thiis Ae\_/idence is sufficient to satisfy the

requirements of the Dye v. Gainey case, supra.

Plainti.ff David McGee Has éstablished by ‘clear and convincing evidence title to the subject
property fursuant to a constructive trust, subject to Defendant Joanne McGee's life estate
“interest. Such life estate interest -mz& be divested upon Plaintiff David‘ McGee paying the
bélance due on the installment contract. Upon the pei);'off of the balance due, Defendant Welis
Investments, LLC shall execute and deliver to David McGee, or his assigns, a deed to the subject

property in the manner and form pfoyided under the installment sales contract.”

'fhe Defendant Joanne McGee is estopped from asserting any clahns to the property as' sfxe took
the p?operty subject to the promise r.egarding‘t.he conveyance of the subject property that Calvin
McGée made to his son, as-reﬂectedA in his will and the will of Defendant Joanne McGee also to
this effect. Defendant Joanne McGee caﬁnot now, after her relationship with her son has
cieteriorated after disputes over other personal property and actions at her house, opt to change
her decision about -the property. She .and her husband were aware of the construction and the
payments, and encouraged it. If Defendant McGee believes her Plaintiff son has wrongfull)}
taken personal property from her or any other family member, the rémedy is to take appfopriate
legal or police action; not to bar access to the house construction and instruct legal 6wner to

refuse payments. The two matters have no legal connection.

1 This is pursuant to the terms and provisions of the Consent Order Dismissing Defendant Wells Investments, LLC,
referenced hereinabove. .
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Similarly, Plaintiffs, in good féith, relicd on the informatioﬁ they received about the disposition- .'
of the property. There is notﬁing in the record to suggest that PlaintiffsA'.actions in bAuilding'the
residcnée were not in good faith or tHat their reliance o.n the information regardihg the ultimate
owngrship of the land was in any way mis-placed. - Up until the death of Calvin Bruce MéGé;e
and continuing unfil May 20, 2014, the date of the no-trespass lettér, Plaintiffs ha& no reason to

ever question their construction of the residence.

The Coﬁrt finds that Piaintiffs suffered a detrimental change to their ‘pésition upon the issuance
of the -no-tréspass notice by Joanne McGee. Thc_ testimqny showed that up to that point,
Plaintiffs were basically free to come and go as they pleased and had uhrestriéted control of the
construction process. Unﬁl that timc, no part& had ever questionéd Plaintiffs' access t(;, and use

of, the property or the construction of the residence.

2. PLAINTIFF DID NOT ABANDON PROPERTY.
Defendant Joanne McGee pled abandonment of the premises by the Plaintiffs and testified to a

conversation éhe had with Karen McGee to this effect. The Court finds that this evidence does

not support a conclusion that, Plaintiffs abandoned the property.

A person can abandon personal property or contractual rights if the party takes’ clear,
unequivocal steps and decisive actions that indicate that party’s intent to abandon and not

reclaim the property. Generally, real property or dirt cannot be simply abandoned. Black’s Law

Dictionary 6™ Ed. (1991)
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Wﬁile equitable righté, leases, coﬁtractual rights' or goods may clearly be abandoned.ﬁnder South
Carolina law alsﬁorrectly argued by Defcnda;ﬁt, it is not necessary to deteﬁniﬁe if a Bond for
:Titlé, which .can result in a feé simple‘ownershfp, can b;a abandoned, since the facts do. not
indiéate the requisitc intént and actions to abandoﬁ. (Preéumably if. Contract for Deed rights .

abandoned, no furthcr'payménts and legal owner would foreclose).

Plaiﬁtiff testimony and that of their financial planner/ insuréncc advisor witness Evette Adams
iﬁdicate careful thought and coﬁsideration about building the home prior to commencement,
Plaintiff gave though.t to what they‘wanted to build and then searched for plans that would rgsult
ina large house to .be built in th.e midst of édjqining family properties that would allow them to
have large famiiy gathering. Tiley also consulted Adams to determine if they could financially
build the home on their own. Adar_ns testified the'y- di'scuséed their options and thé..t after
determination was made to proceed, they did so, .knowing the financial parameteré they wére to.
4work within. Adams also visited the home during construction and continued discussions \.avith

Plaintiff which included life care plan for Defendant mom. Adanis also saw mother on property

with son.

In addition to financial due diligence prior to home start, Plaintiff also made the lot payments for
approximately four (4) years pursuant to the agreement he had with his father and mother until

his mother directed the legal title holder to not accept payments from her son.
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" Plaintiff made decision to owner contract when building the house. This clroice, if properly
© utilized, 'ope‘rat_es off owner effort or “sweat equity”, takes more tirne; but.less ‘money, and
- allowed them greater flexibility in timing the work. During the construction, they also employed.

various subcontractors including some family members to do the work.

While work méy have slowed the property was‘ not abandoned. Once Deferldant filed the No
Trespass Notlce, son took necessary steps to protect his legal mterest If he had abandoned
the property, then loglcally he would not have responded to the NO Trespass Notlce his
mother posted to prevent his access s of property. Instead, Plaintiff took unmedlate steps to (1)

review father’s will (2) consult attorney and file lawsuit.

Defendant testified that after Plairrtiff had moved way from property that she had conversation
with Defendant Karen McGee, her daughter ip law. Mother claims daughter in law stated that
Plaintiffs had abandon property since they had moved to another residence out of the family .
property site ar1d were not going to pay for anything else. Butch McGee, another son, testified
_that on the day in question he was bush hogging and saw a red or maroon car, but did not speark

directly to Karen. Karen disputes her mother in law’s testimony. '

Even if true,>what Karen (DIL) said to Joann (MIL) does not legally bind Dayid McGee (the
son). If Son were to abandon property, he, not his wife would have to-abandon his property
rights: There is no evidence that his wife had any legal authority to abandon his legal rights. .
Further, given the character of the testimony from rrrom and son about their relationship, son
may have very‘ well have intended to abandon any relationship with mother when he moved, But

. this act is not the same as abandoning his home under construction.

Page 14 of 17 - -
(-




3. THE STATUE OF FRAUDS DOES NOT BAR PLAINTIFF’S CLAIMi
Defendant McGee asserted the -afﬁlfmative defensé of the statute of frauds. The Coﬁrt finds that |
'this defense niust fail based upon the part performance of the ;/erbal promiseé fo} the devise of
the property (a;v. contained in the wills of Calvin McGee and Joanne McGec) and the justified
reliance by P}aintiffs on the promises made to them about the transfer of the property. Part
p‘erformance of an oral agreement qén remove the agreement from the Statute of Frauds. Part
'perfc_;ﬁnance can be proven by (1) improvements to the feal estaté (2) possession of the 'real

estate (3) paymeht of the purchase price. Bradshaw v Ewing, 376 S.E. 264, 266 (1989). Here,

until Defendant’s action, Plaintiff had satisﬁed all three criteria.

4. DEAD MAN'S STATUTE" CONSIDERATIONS:

The. "Dead Man's Statute" is_codiﬁed in Section 19-11-20, Code of Laws of South Caroli.na
1976, as amended. It prohibits an); interested person from tcsﬁfying concerning conversations or
transactions with a decedent if _the testimony could affect the witness's interest. It is founded on
the principle that is against public policy to allow a witness thus interested to testify as to such
matters when such testimony, if untrue, cannot be contradicted. Brooks v. Kay, 530 S.E.2d 120,
339 S.C. 479 (S.C.2000). Because this statute is an excéption to the general rule of witness
competency, it must be strictly construed and the exclusion of such testimony is disfavored.

Brooks, supra. Further, its application will not be extended by construction beyond its clearly

expressed terms. Hicks v. Battey, 192 S.E.2d 477, 259 S.C. 426 (S5.C. 1972).
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" " The statute was des_igned to protect estates from fraudulent claims, Burns v. Caughman,‘ 178

S.E.Z'd 151, 255 S.C. 199 (S..C. 1970); In re Estate of Fabian, 48‘3', S.E.2d 474, 326 S.C. 349
(S.C.App.1997) | | |

.There are two statutor)-l expeptions to the Dead Man's Statute: 1. where tﬁe a&minis&ator or
survivor testifies regarding the transaction or comm}lnication with the deceased; and, 2. where
thé testirﬁony of the deceased regarding the transaction or. communication is giveh in evidence
by the administrator or survivor. 'The statute also does not appiy when the p‘arty' asserting the
statute "opens thq door," by offering testimony otherwise excludable, or when a witness testifies
toa transgctipn between the deceased and a third party. .The Dead Man's Statute does not prohibit
the introduction.of documentary evidence; the statute is directed'toward the competency of é
witness, rather than the trénsaciion or communication itself. | §18, 32 S.C. Juris 197, citil_lg 27

South Carolina Digest 2d, Section 125.

In the prcsen’f case,. the testimony of Piaintiff Karen L. McGee, no.t.bei‘ng an heir of Calvin Bruce
McGee or otherwise interested in his estate, is not subject to any prohibition or restriction as
imposed By the Dead Man's Statute. Likewise, the t.esti.mony 6f Defendant Joanne McGee
reiative t§ her knowledge of the contents of the will of Calvin Bruce McGee would reduce the
interest of Joanne McGee. Therefore, her testimony about same would not be restrictéd.

~ Regardless, this does not prohibit or restrict documentary evidence and a certified copy of the

will of Calvin Bruce McGee was admitted.

The Court finds and concludes that the testimony of the witnesses, taken as a whole in light of

any application of the Dead Man's Statute, shows that Calvin Bruce McGee knew the house was
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’ u_ndér construction before he died, Joanne McGee knew the contents of her‘husb.and's will, and

the testimony of Plaintiff Karen McGee on these issues is not affected by ’the- Dead Ma'n"s'

CONCLUSION:
Plaintiffs have established David D. McGee's title to the subject property pursuant to
constructive trust, subject to a Defendant Joanne McGee’s life estate interest, which may be

divested upon Plaintiff David McGee’s full paymént of remaining balance of Defendant Wells

Investments, LLC contract.

AND IT IS SO ORDERED. : QYWZ’ O S,] D
’ James . Spence Vo

Lexington, South Carolina _ astef in Equity for Lexington County
February (71 ,2017 :

Realtime Court Reporting

. / Videogrophy
’ Vidcoconferencing
Trial Presentation

2447 Case Monugement
Viorldwide Stheduling

A. Willlam Roberts, Jr. & Assoclates

Kimberly T. Power
Court Reporter
kpower@scheduledepo.com
1201 Maln Street, Suite 1980
Columbig, SC 29201

Charleston (843) 722-8414

) Charlotte (704) 573-3919
" Columbia (803) 731-5224
Greenville (864) 234-7070

p: (803) 731-5224/ f: (866) 390-3376 Hifton Hend (843) 785-3263
www.scheduledepo.com Hyrile Beach (843) 839-3376

Page 17 of 17 Y D)




