STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS"
- ) FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OFRICHLAND ~ . ) CASE NO.: 2014-CP-40-06017.

~ Rajinder Parmar, )
) , |
Plaintiff, ) "ORDER

| ) B

VS. ) T
h » dland ; o

Balbir S. Minhas, Midlands : _ e
Gastroenterology, PC, and Midlands ) RECEEVE@ o NG
Endoscopy Center, LLC, ) : a4
o ) APR 20 2617 on .

Defendants. ) T W

SC Court of Appeals zZ 8

Plaintiff’s Motion to Cdmpel Arbitration, Defendants’ Motions for Temporary ;junction
or in t'he_ alternative for a Stay and to Dismiss the Complaint Were heard before tﬁis Court on
January 5, 2015, at 9:30 AM. Eric S. Bland, Ronald L. Richter, Jr., and Scott Mongillo appeared
on behalf of the Plaintiff. Joel W Collins and Christian Stegmaier apbeared on behalf .of the

Defendants.

- Based upon the evidence, the law, the arguments of counsel, and the entire record before

me, | HEREBY FIND AND RULE as follows:

1. Plaintiff’s Motion_ to Compel Arbitration is GRANTED

2. Defendants’ Motion to Dismiss'the Complaint is DENIED. _

3.1 find ;hat the arbitration clauses in Deféndant Midlands Géstroentefology, PC
Shareholder’s Agreemént and the Operating Agreement of Aprilv 23, 2003 for‘Midlandvs
Gastroenterology, LLC i)oth executed and adopted by the parties herein on June 30, 2011, are
both valid and enforceable oﬁ the parties, and therefore, requires that the pa;tiés arbitrzite all

remaining issues in disputé between them after the May 31, 2014 purchase b); Defendant Minhas

-

e

"



of Plaintiff Parmar’s interests in Midlands Gastroenterology, PC and.‘Midlands Endoscopy
Center, LLC. | |

4. 1 further find that the arbitration clausés in Defendant Midlands Endoscopy Center, -
LLC's "Operaiing Agreement", which aie-éxpressly-incorporated in th¢ Agreements of the Sale
of a Limited Liébility Iﬁterest and sale of Shareholder Interests executed on June‘30, ‘2011, are
both valid and enforceablgP and therefore requires that the parties arbitrate all of the remaining

issues in dispute.

5. I further find that the following law is applicable to this matter:
A. The United States Supreme Court has held that arbitration clauses are
separable from the contracts which they are embedded. Primd Paint Corp. v.
Flood & Conklin, 388 U.S. 395, 87 S.Ct.. 1‘801 (1967).
B. Th_e Supreme Court of South Carolina adopted the Prima Paint reasoning that
“a party cannot avoid arbitration through rescission of thé entire contract when |
there is no independent challenge to the arbitration clause.” South Carolina Public
Service Authbrity V. Great Western Coal, Inc., 312 S.C. 559, 437 S.E.2d 22
Cases).
C. Further, under South Carolina law, the general 'r‘ule is that the duty to arbitrate
under an ‘arbitration clause in a contract survives ténnination forA the contract.
Jackson Mills, Inc.lv. BT Capital Corp., 312 S.C. 400, 440 S.E.2d 877 (1994).
6. Based on the law cited above, I further find that both of the aforcmpntioned arbitration

clauses survive the purported termination of the contracts in which they are imbedded.

W



7. Therefore, the Court orders that this action be stayed, and tha‘t.the parties immediately
erbitrate all remaining issues in dispute currently pending before the American Health Lawyers
Association in case number 2648. | |

8. The Court further finds that the Arbitration Clause at issue provides that "Any
- controversy or cleim afising out of o.r relaeing to this Agreement, or breach thereof, shall be
settled by binding arbitration."

9. The Court finds that Defendant's counterclaims relate to and arise out of the parties

Shareholder's Agreement and Operating Agfeemen_t and are thus subject to arbitration.

IT.IS SO ORDERED!

The Honorable DeAndrea G. Benjami

Columbia, South Carolina

* July JA2015



Rajinder Parmar,

Plaintiff, \

AMERICAN HEALTH LAWYERS
vs. ASSOCIATION
Balbir S. Minhas, "‘AHLA Arbitration Case No. 2648
Midlands Gastroenterology, PC, and

Midlands Endoscopy Center, LLC,

Defendants.

ORDER NO. 7
Having heard and thoroughly considered all testimony, arguments and exhibits in the
December 8-9, 2015 hearing, and all portions of the Record, I hereby order that:

(A)  Petitioner is awarded:

1. % of operating accounts $179,104.98
2. Y of trailing accounts receivable: $78,463.50
3. 2013 MG variance: $53,000.00
4. 2014 MG variance: $29,000.00

(B)  Petitioner is denied:
1. MEC Account Receivable $7,225.50

differential (posted vs. actual

collection):
2. 2012 and 2013 VA weekend: - $8,900.00
3. Profit Sharing: $7,100.00

4. Prejudgment interest

5. the Nissan automobile; and




(C)  Respondents’ counterclaim(s) are denied.

SO ORDERED this 17" day of May 2016. | :
' James P. Kelly / :
: itrator, '
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IN THE COURT OF COMMON PLEAS

' STATE OF SOUTH CAROLINA )
) ,
‘COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
) » o
Rajinder Parmar , ) Civil Action No.: 2014-CP-40-6017
. ) : - :
Applicant, )
Vs, _ _ )  ORDER CONFIRMING ARBITRATION
‘ ) - -AWARD AND DENYING
Balbir S. Minhas, Midlands ) RESPONDENTS’ MOTION TO VACATE,
Gastroenterology PC, and Midlands ) ORIN THE ALTERNATIVE, MODIFY
- Endoscopy Center, LLC, ) OR CORRECT ARBITRATION AWARD
)
Respondents. )
)

This matter came before this Court for a hearing on November 29, 2016 pursuant to
Applicant Rajinder Parrfxar’s (“Parmar”) Motion to Cbnﬁrm the Arbitration Award and
Respondeﬁts Balbir S. Minhas, Midlands Gastroenterology, PC and Midlands Endoscopy Center, |

C’s (hereinafter collectively referred to as “Minhas”) Motion to Vacate, or in the Alternative,
Modify or Correct the Arbitration Award. Appearing on behalf. of Minhas -were Christian
| Stegmaier, Jr., John S. Nichols, and James E. Smith, Jr. Appearing on behalf of Parmar were E.
Wade Mullins, IIT and Caitlin C. Heyward. Based on the record and arguments presenged (ﬁong

o Tea

with the briefs éubmitted by counsel, I make the following findings and conchsions.@”;‘ '——_3_

DR S

: -~ [ T A
BACKGROUND AND PROCEDURAL HISTORY ‘:j L
Dr. Parmar and Dr. Minhas each were 50% shareholders of Midlands Gastrden'_:@rolréjgy, -

= o
PC (hereinafter referred to as “MG”) and 50% members of Midlands Endoscopy Centét, LLC

(hereinafter referred to as “MEC”), as well as employees of each entity. Minhas was also
- managing shareholder and managing member of both entities. Parmar ‘acquired his interests in

‘MG and MEC on or about June 30, 2011. Parmar’s pﬁrchase price was $50,000 for MG and
R ECEIVED)
1 | S APR 20261
SC Court of Appeals.




$300,000 for MEC. Thc purchase price -did not include A/R or the cash on hand in the operating
accounts existing at the time of Parmar’s purchase. |

After working together for just under thrce years, the parties’ relationship dissolved. A
dispute arose between Parmar and Minhas regarding their respective rights and qbligations in
MG and MEC. Both the ME Operating Agrécment and the MG Shareholder Agreement (“the
governing Agreements”).mandate binding arbitration of “any controversy or claim arising out of
or relating to” the Agreements. The parties disagreed as to the amount to be paid for Parmar’s
ownership interests and how much, if any, Parmar would be entitled to receive prior to the

purchase date for outstanding accounts receivable for 2011-2014, cash on hand in the bank

accounts for both entities, his retirement amounts a N1ssan Murano automobile and other

/mttcrs (“the Disputes™)
The parties agreed that Parmar would sell his shareholdcr and member interests_v in tﬁe
two entities pursuant to the terms and conditions of the governing Agreements at a May 30, 2014
closing. Parmar prcceeded with the closing with the understanding that the remaining Disputes
would be re_solved in either mediation or arbitration. L.
On: September 16, 2014, Parmar filed a Demand for Arbitration with the AHLA, asserting
a cause of action for breach of contract and breach of fiduciary duty against Minhas. Parmar

alleged that section 3.8(ii) of the MG agreement represented payments of owrership interest only

! The parties disagree as to whether they agreed to arbitrate the issues relating to the A/R and
accounts receivable prior to the closing. Parmar contends that Minhas and his counsel expressly
agreed via email to proceed with the closing and hold open the remaining Disputes, including
entitlement to A/R and the operating accounts, to be resolved either at arbitration or mediation
after the closing. Minhas contends that he never abandoned or conceded the position that Parmar
was not entitled to any of the A/R or the operating accounts under the terms of the Agreements
and did not agree to submit that matter-to arbitration or mediation. Both parties submitted

" numerous emails, letters and other correspondence to support their conflicting positions. I find

~any agreement relating to arbitration prior to the closing is immaterial to my findings and
conclusions.




and that upoﬁ the sale of his interest in the entities he W_ould be entitled to his share of the
accounts receivable, operating accounté and -production‘ variance as part of his regular
compensation as an employe}e ‘and pérfonnance as a physician for tﬁe ’entities. | Pd_rmar
specifically plead that failure to pay such amounts gave rise to a breach of contract and breach of
ﬁduciary duties. . |
vMi\nh‘as declined to arbitrate the matter or accept service of the Demand. . As a result, On
September 30, 2014, Parmar ﬁled a Declaratory Judgment Complaint and contemporaheous
Motion to Compél Arbitration of the Disputes. On October 24, 2014, Minhés answered the
Complaint and asserted various counterclaims against Parmar and filed a contemporaneous
Motion to Dismiss the Complaint. In defending against the dedaratory judgment action, Minhas
afgued that the parametelrs of the May 30, 2014 closing documents dealt with not only the saié of
armar’s interest in the two entities, but also all ancillary compensation matters contained in the
Disputes.

On July 22, 2015, this Court issued an Order denying Minhas’s Motion to Dismiss and

. granting Parmar’s Motion to Compel Arbitration. The July 22, 2015 Order referred all

remaining issues in dispute between fhe parties after fhe May 31, 2014 purchase by Minhés pf
Parmar’s interests in MG and MEC to binding arbitration, including Minhas’s counterclaims.
The Order expresély identified the “re»maining‘ issues in disi)ute currently pending before the
American Health Lawyers Association in case number 2648” as the matte;s to be arbitrated; _
The Disputes were arbitrated before a single arbitrator, James P. Kelly, Esquire, on
December 8 and Décember 9, 2015. The issues that were presented to and decided by the
arbifrator were limited to those‘ remaining issues that were ordered by the Trial Court to

arbitration, which were raised in the:_Complaiht, Demand for Arbitration and Counterclaim. ‘
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At the arbitration hearing, Parmar argued that the governing Agreements were ambiguous
in that they did not address or define other compensation aspects of the buyout, particularly how
the occounts receivables énd cash on hano in the operafiﬁg accounts were to be divided in the
event of a buyout. Parmar maintained that he was entitled to at least half of those accounts.
Parmar also claimed he was entitled to funds representmg the variance in MG productlon for
2013 14, Paonar s clauns for damages were detailed in a Pre- Hearmg Brief outhmng the basis
for the claxms and the source for such calculated amount.

| After the proceedings concluded, Minhas requested the decision be issued in the form of
an uhroasoned award. The Arbitrator’s Award was issued by Order dated May 17, 2016 in the
amount of $339,568.48 in favor of Parmar. The arbitrator awarded Parr;lar %2 of operating
accounts; Y of trailing accounts receivable‘ and MG production variance for 2013-14 for the total
dollar amount sought by Parmar for those particular claims. The arbitrator denied several other
claims asser.ted by Parmer and deﬂied the counterclaims asserted by Minhas.
On June 1, 2016, Minhas ﬁled a Motion to Correct the May 17, 2016 Order on ythe'

grounds that the Order contained typographical or computat1onal €ITors. Parmar opposed the

motion, assertmg that the Motlon to Correct went far beyond the rules (AHLA Rule 7.9) '

permitting the correction of scriveners errors, clerical errors or inadvertent mistakes and
amounted to an attempt to have the arbitrator reconsider the exact arguments, evidence and
testimony presented by Minhas in the hearing and rejected by tho arbitrator in his award.

A hearing on Minhas’s Motion to Correct was held by telephone conference on June 3,
2016. On June 10, 2016, Minhas submitted to the arbitrator a Reply to Parmar’s Response to the
Motion to Correct in further support of his Motion to Correct. In the Reply, Minhas argued that

the arbitrator could modify or correct some or all of the award due to inadvertence if he




‘dete1mined he misapprehended Iﬁaterial facts. ‘Notalbly, Minhas conceded in his Reply Brief that
a denial of the Motion-to” Correct “demonstrates the .arbit'rator’s (_;alcula_tiohs émd ultimate
disposiﬁon was the pfoduct of intentional decision makiﬁg and free of computational error™.

By Order dated June 21, 2016, Atbitrator Kelly denied Minhas’s Motion té Correct. On
June 27, 2016, Minhas filed an Objection to entry of the May 17, 2016 Award on the ground that
it was uﬁtimely. Parmar filed a Response to the Objection on Jpne 27,2016. Minhas’s .Objection
was denied by Order dated August 30, 2016. Minhés thén petitioned the AHLA via email dated
July 25, 2016, to void the proceedings and to remove and replace Arbitrator Kelly pursuant to
* AHLA Rule 4.5 on the basis that the Award was not delivered timely. On August 22, 2016, the
AHLA issued a ruling denying Minhas’ request to remove Arbitrator Kelly.

. On August 12, 2016, Parmar filed a Motion to Conﬁrm‘the Award and to Render the
Arbitration Award to Judgment. On August 15, 2016, Minhas filed an Application to Vacate, or
imMMMMMQmm@QOwmwmmmmAmm(h&@&%ﬁmawmﬁmm
an Amended Application seeking to vacate or modify the Award on the identical groundé set
forth in Minhas’s previous Motion to Correct dated June 1,2016.

Cn November 23, 2016, Parmar filed a Membrandum in Opposition to Minhas’s Motion
to Vacate or Modify the Award. On Ntfvembef 29, 2016, a hearing was held before thi’s Court
on Minhas_”s Motion to Vacate or Modify the Award'.A Both parties submitted supplemental post-
hearing briefs, -

For the reasons set forth herein, ‘Minhas’s Motion to Vacate or Modify the Award is
DENIED and Parmar’s Motion to confirm the May 17, 2016 Arbitration Award is hereby

GRANTED.




DISCUSSION

I MOTION TO VACATE

The _South Carolina Unifonn Arbitration Act sets forth the narrow circumstances in
which a party may seek to vacate an arbitration award. The court may vacate the award only
upon the establishment of one of the grounds set forth in South Carolina Code § 15-48-130, or
~ the rarely applied non-statutory ground of “ﬁamfest disregard of fhe law.”

“South Carolina has a strong policy favoring resolution of disputes through alternative

dispute resolution, including arbitration.” C-Sculptures, LLC v. Brown, 403 S.C. 53, 56, 742
S.E.2d 359 (2013). “Generally, an arbitration award is conclusive and courts will refuse to
review the merits of the award.” Id. As such, the standard for vacating an arbitration award is
not easily overcome. An award will be vacated only under narrow, limited circumstances “when -
the arbitrator exceeds his or her powers and/or manifestly disregards or perversely misconstrues
" the law ...[Flor a court to vacate an arbitration award based upon an arbitrator’s ‘manifest
isregard for the law,” the ‘governing law ignored by the arbitrator must be well defined,
explicit, and clearly applicéble.”’ Id. (quoting Gissel v. Hart, 382 S.C. 235, 241-42, 676 S.E.2d
320 (2009)).
- In addressing the Court’s policy of favoring arbitration and limiting judicial review, our

Supreme Court has noted:

[t]he fundamental premise upon which this policy is grounded is

the laudable goal of providing ‘a relatively quick and inexpensive

resolution of contractual disputes by avoiding the expense and

delay of -extended court proceedings.” (Citations omitted). The

primary function of arbitration is to serve as a substitute for and

not a prelude to litigation.....The court’s function in confirming or

vacating' an arbitration award is severely limited. If it were

otherwise, the ostensible purpose for resort to arbitration, ie
avoidance of litigation, would be frustrated....(Citations omitted).




Indeed, ‘[b]road judicial review on the merits would render resort
to arb1trat1on wasteful and superﬂuous J (Citations omitted).

Trident Technical College v. Lucas and Stubb, Ltd., 283 S.C. 98 333 S.E.2d 781 (1985)

A Authorlty to Issue the Award
: -'vMinhas argued the Award must be \iacated, heeause_ .the arbitrator “exceeded his

authority” to issue the Award bursuant to SC Code Ann. § -15-48-130(a)(3) because (1) the
relief granted by the arbitrator was not authorlzed and (2) the Award was 1ssued untimely.

The South Carolina Uniform Arbitration Act provrdes the court shall vacate an award
where “_the arbitrators eXceeded their powers.” S.C. Code Ann. §15-48-130. It is well settled in
~ South Carolina that “the question ot‘ whether arbitrators have exceeded their powers relates to the
arbitrability of the issue they have attempted to resolve. Arbitrators exceed their powers only if
the issue resolved by them is not within the scope of the agreement to arbitrate. | Conversely, if

an iss_ue resolved by arbitrators is within the scope of the arbitration agreement, the statutory

~ language does not require the Court to review the merits of their decision.” Batten v. Howell,

300 S.C. 545, 548, 389 S.E.2d 170, 1990 S.C. App. LEXIS 7 (S.C. Ct. App. 1990). A party may

not attempt to relitigate the merits of the arbitrator’s resolution of the arbitrable issues under the-

guise‘of questioning the arbitrators> power. v’i“rident Technical College v. Lucas & Stubbs, Ltd.,
i286_S‘.C. 98, 107, 333 S.E.2d 781 (1985). o
o i | Relief Awarded
Minhas argued the relief awarded, which included one half of the accounts receivable and ,
cash in the operating accounts at the time of separation was contrary to the authority granted

him in the Agreements and in manifest drsregard of the contractual requirements as set forth in

2 Trident Tech considers arbrtratlon in the context of the Federal Arbitration Act which advances
the same theory and policy favoring arbitration and lirnltrng Jud1c1al review. -

g




Section 3.8(ii) of the MG Agreement Accordmg to Minhas, the’ Agreements are clear and

unambiguous as to what Parmar is entxtled to upon separatmn and the arbitrator 1mproperly “blue

~ penciled” the Agreements to award relief not contemplated by its.terms. Therefore, the arbitrator

exceeded his authority when he awarded Parmar those accounts:

In contrast, Parmar argued that his entitlement to the accounts receivable and operating
acéOunts was the very issue to be resolned by the Arbitrator, was squarely within the scope of the
arbitration agreement, and was precisely what was referred to arbitratien by this Court. Parmar
argued the Agreements are ambiguous by omission as to the accounts receivable and operating
accounts. Parman argued section 3.8(ii) addresses payments for the ewnership interest only and
the parties contemplated Parmar would also be entitled to his share of the accounts receivable .
and cash on hand upon withdrawal. Because the parties disagreed as to whether the Agreements
were clear or ambiguous as to Parmar’s ancillary compensation at the time of separation, Parmar

gued that issue did in fact “arise out of or relate to” the implied tenns of the MG Agreement.
Thefefore, it was subject to arbitration.

In support of his position, Minhas relied in part on Grover v. Universal Underwriters Ins.

Co., 80 N.J. 221, 403 A.2d 448 (1979). Grover involved a dispute over UM coverage and the

definition of “uninsured highway Venicle”. In that case, an insured motoreyclist was run off the
road by a vehicle that was travelling in the wrong directien, causing the insured to ldse control .
énd throwing him \from his motorcycle. Id. The policy required the award be based on a factual
finding corroborated by competent evidence other than the testimony of the insured to trigger
coverage where the vehicle causing the accident did not make physical contaet with the insured.
Q at 225-226. The arbitrator found in favor of coverage even though the only evidence

presented at the arbitration hearing was the insured’s ‘own' description of how the accident




occurred. The Grover court first determined that the parties agreed to consider the coverége

issue and thus it was “arbitrable”. Id. The court nevertheless vacated the award because the

‘arbitrator “imperfectly executed his power” and “was not free to disregard the contractual

. requirements of corroboration and competence.” Id. at231.

Importantly, Grover was decided pursnant to the New Jersey Arbitration Act, which

varies signiﬁcantly from the South Carolina Uniform Arbitration Act in that an award may be

- vacated “where the arbitrators exceeded or so imperfectly executed their powers.” N.J.S.A.

2A:24-8(d) (emphasis added).. In New J ersey, “imperfect execution” amounts to an arbitrator’s
mistake of law or fact, which deviates from the clear law in South Carolina. Under South

Carolina law, it is well established that where an arbitrator resolves the very issue presented to

- him, he does not exceed their powers, even assuming factual and legal errors. Pittman Mortg.

Co. v. Edwards, 327 S.C. 72, 488 S.E.2d 335 (1997). Moreover, the South Carolina Uniform

Arbitration Act goes so far as to explicitly provide that “the fact that the relief was such that it

Cf /41(1 not or would not be granted by a court of law or equity is not a ground for vacating or A

refusing to confirm 'the award.” _ S.C. Code Ann. § 15-48-30(a). Therefore, ‘Grover is
distinguishable and notv épnlicable to the issue of arbitrability before this Court. |

While Minhas disagrees with the arbitrator’s interpretation and applieation ef the
Agreements the issue as it relates to S.C. Code Ann. § 15 48 130(a)(3) is limited to whether the
matters before the arbitrator were subject to arb1trat1on I find the arbitrability of the Disputes
arises out of the governing Agreements. The parties agreed to arbitrate “any controversy or

claim arising out of or relating to” the Agreements See MG Agreement Section 8.11 and MEC

’ Agreement Section 12.6. The partles dlspute as to the 1nterpretat10n of the buyout terms of the

Agreements clearly arlses out of and relates to the Agreements themselves..




The arb_it;able issues were speéiﬁcally raised by Parmar in the Demahd for Arbitratio_h

filed wifh the AHLA. In the Demand, Parmar asserted a cause of action for breach of contract

and breach of fiduciary duties. Parmar alleged that the payments under section -3.8(ii)
represented payments for ownership interest only and that upon that sale and separation of thé

- owners, Parmar would be entitled to his distributional share of any surplus cash aé well as to be

. compensated for his oﬁtstanding accounts receivable as a part of his reguiar compeﬁsation as an
employee and production interests iﬁcidental to his performance as a physician in the entities.

Parmar specifically plead that failure to pay such amouﬁts gave rise to breach of contract and

‘breach of fiduciary duties. | |

To further crystalize the issues to be afbitrated, the Declaratory Judgment Complaint®

and contemporaneous Motion to Compel Arbitration filed by Parmar seeking arbitration of _the
Disputes clearly .relates to Parmar’s entitlement to the bank accounts, accounts reéeivai)le and

,.ﬁ - production variances. Indeed, Parmar alleged “the parties disagreed as to the arﬁount to be paid
fo for APan'nar’s ownership interests and fxow much, if any, Parmar would be entitlea to receive prior
to the purchase date for outstanding accounts receivable for 2011 and 2014, cash on hand in the
‘bank accounts for both entities, his retiremén_t account amounts, a Nissan Murano ‘automobile |

and other matters (‘the Disputes’).” (Compl. ]12). |
| By Ordér dafed July 22, 2015, this Court referred to arbitration all claims that relate to

and arise out of the parties’ Shareholder’s Agreement and Operating Agreement. In her Order,

? Describing the Disputes in his Complaint, Parmar alleged “there exists a justiciable controversy
between the parties regarding the construction, interpretation and enforcement of the written
Agreements at issue and written agreements and representations made between counsel on behalf
of their clients and judicial determination is necessary to determine whether the parties must
arbitrate” and requested this Court “construe, analyze, and determine the enforceability of [the]
Agreements’ arbitration provisions and their rights and obligations under South Carolina law and
to compel the matters which are in dispute into binding arbitration.” (Complaint §926-28).
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- Judge Benjamin found the arbitration clauses in the MG and MEC Agreements “are both valid

and enforceable on the parties, and therefore, requires that the parties arbitrate all remaining

issues in dispute between them after the May 31, 2014 purchase by Defendant Minhas of
Plaintiff Parmar’s interests in Midlands Gastroenterology, PC and Midlands Endoscopy Center,
LLC.” (Emphasis added). Significantly, Judge Benjamin ordered “the parties immediately

arbitrate all remaining issues in dispute currently pending before the American Health Lawyers

Association_in_case number 2648”.* (Emphasis added). Those issues in dispute that were
currenﬂy pending before the AHLA undeniably encompassed the issues of entitlement o the
accounts receivable and cash on hand,

By order of Judge Benjamiﬁ, the Disputes, including the disputes related to the accounts
receivable and operating accounts, V\;ere subject to arbitration pursuant to the terms 'of the
Agreements. I find Judge Benjamin referred the Disputes and the issues of entitlement to the

accounts receivables and operating accounts to arbitration by her Order dated July 22, 2015. 1

‘ find the arbitrator did not exceed his authority by granting the relief issued in the Award,

Ancluding %2 of the operating accounts and % of the accounts receivable. I further find the

arbitrator did not make a determination or issue any relief that was outside the scope of the
matters that were compelled to arbitration by this Court. As stated previously, where an arbitrator

resolves the very issue presented to him, he has not exceeded his powers, even assuming factual

and legal errors.- Pittman Mortg. Co. v. Edwards, 327 S.C. 72, 488 S.E.2d 335, 1997 S.C. LEXIS

131 (S.C. 1997). For these reasons, Minhas’s Motion to Vacéte on the basis that the arbitrator
exceed his authority pursuant to S.C. Code Ann. § 15-48-130(a)(3) is DENIED.

il. - Timeliness of Award -

4 AHLA case number 2648 referenced in the Order Compelling Arbitration corresponds w1th the
case number assigned to Parmar’s Demand :
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Minhas argued the Award must be vacated because it was issued untimely. The AHLA
‘Rules governing the Arbitration Proceedings require a final award be issued within 8 months of
the appointment of the Arbitrator (AHLA Rule 4.3) and within 30 days of the arbitration hearing
(AHLA Rule 7.1) absent an agreement by the parties for an extens1on of time. However South
Carolina's Arb1t1at10n Act contains the additional requrrement that a party must Ob_]CCt to the
tlmehness of the award prior to the dehvery of the award or the objectlon is walved
* An award shall be made within the trme fixed therefor[e] by the .
agreement or, if not so fixed, within such time as the court orders
on apphcatlon of a party. The parties may extend the time in
writing either before or after the expiration thereof. A party waives
the objection that an _award was not_made within the time

required unless he notifies the arbitrators of his objection prior _
to the delivery of the award to him.

S.C. Code Ann. §15-48-90(b) (emphasis added).
The arbitrator was appointed on August 20, 2015, and the arbitration hearing was held on
December 8-9, 2015. The Arbitration Award was issued on May 17, 2016. Minhas argued the

‘/1/ arbitrator was divested of jurisdiction because he did not issue the Award on or before January

i

21, 2016 (30 days after the arbitration hearing) or April 20, 2016 (8 months after his
| appointment).. However, Minhas did not object to the untimeliness of the Award until June 27,
'2016, after it was issued. |
I find the arbitrator did not exceed hia powers vt/ithin the meaning of S.C. Code Ann. §
15-48-130(a)(3) when he failed to issue a timely award. Procedural untimeliness of an award
does not relate to the arbitrahility of the issues before the arbitrator. The arbitrator had the
authority to enter the Award pursuant to the controlling arbitration clause and this Court’s 'Order

compelling arbitration. To vacate the award due to a ministerial or administrative error would
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- unfairly prejudice Parmar, who incurred substantial time and expénse to participate in the

proceedings with no control over the arbitrator’s timing of the Award.
Furthermore, I find Minhas waived any vright to contest the timeliness of Award and

cannot now assert it as a basis to vacate it. S.C. Code Ann. §15-48-90(b); See e.g. Success Vill.

Apts., Inc. v. Amalgamated Local 376, Intl Union UAW, 380 F. Supp. 2d 95, 2005 U.S. Dist.

i

i

LEXIS 15896, 177 LR.R:M. 3148 (D. Conn. 2005) (holding that despite a set of state
regulationé requiring issuance of arbit;ation awards on a specific timetable, there was no basis to
set aside an arbitration award where “plaintiff has made no showing that it objected to the delay
prior to the issilance of .the award.”); See also Samuel Estreicher & Steven C. Bennett, Untimély
Arbitration Awards, 235 N. J. L. J. 59 (2006) (“[Tlhe weight of m.odem authority is that
untimeliness of an award is typically not fatal to enforceability of an award”). While Minhas
acknowledged ﬁe was “disappointed” with the delay, I find Minhas did not notify the arbitrator
of his objection prior to the delivery of the May 17, 2015 Award. It was only after the Award
and when Minhas realized he did not prevail on the merits of the arbitration _that_Minhas first

5

argued the Arbitrator was divested of jurisdi.ction. For these reasons, Minhas’s Motion to

Vacate on the basis that the Award was issued untimely is DENIED.

" B. Manifest Disregard of the Law

> The Award was issued on May 17, 2016. Minhas filed a Motion to Correct the Award on June
1, 2016, in which he failed to assert the issue regarding the timeliness of the Award. Minhas’s -
Motion to Correct was denied by Order dated June 21, 2016, Six days after Minhas’s Motion to

. Correct was denied and more than one month after the Award was delivered, Minhas filed an

- Objection to the May 17, 2016 Order on June 27, 2016, raising the timeliness issue for the first

time. -
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‘While Minhas cited S.C. Code Ann.'§ 15-48-130(a)(3) as the basis for his arguments tol :
vacate the Award, Minhas‘suggested the arbitrator misapplied, misunderatood or misread the
terms of the MG Agreement and the MEC Agreement regardmg the transfer of shares and
compensatlon Mmhas also argued that the arbltrator awarded relief in “mamfest disregard” of
the express terms of the contract.’ As noted prev1ously, mlsapphcatlon and manifest drsregard of

~ the terms of the Agreements does not relate to the arbltrator 5 authorrty to issue the Award
| However, parties are not without recourse if an arbitrator manifestly disregards the law.’
“The ceurt may vacate the award only upon the establishment of one of the grounds set forth in

section 15-48-130, or the rarely applied non-statutory ground of ‘manifest disregard or perverse

misconstruction of the law.”” Swentor v. Swentor, 336 S.C. 472, 520 S.E.2d 330 (Ct. App. 1999

(quoting Trident Technical College v. Lucas & Stubbs, Ltd., 286 S.C. 98, 108, 333 S.E.2d 781

(1985)).

% ‘q/ The standard to vacate an award on the basis of manifest disregard is not a de novo

review of the underlying arbitration proceedings, rather it reqniresian intentional defiance of a
clear and undeniable contract provision or applicable law. Misapplication or misinterpretation of
- a provision is not sufficient to overturn an award. “[The South Carolina Supreme Court] has held

that for a court to vacate an arbitration award based upon an arbitrator’s ‘manifest disregard for

§ At the November 29, 2016 hearing on Minhas’s Motion to Vacate the Award, counsel for
Minhas expressly represented to this Court that Minhas does not seek to vacate the Award on the
basis of the common law ground of “manifest disregard of the law.” Likewise, Minhas did not
-~ cite the common law ground as a basis for his Motion in his Application to Vacate the Award,
. Amended Application to Vacate the Award or his post-hearing brief. Rather, Minhas clarified
for this Court that his arguments referencing manifest disregard of the law or manifest disregard
of the express terms of the Agreements related solely to whether the arbitrator exceeded his
power pursuant to S.C. Code Ann. §15-48-130(a)(3). Therefore, I find Minhas waived any
argument as to whether the Award may be vacated pursuant to the common law ground of
“manifest disregard of the law.” Nevertheless, for the purpose of completeness and for the
reasons stated herein, I find there are insufficient facts and evidence before the Court to justify a
findidg that the arbitrator manifestly disregarded the law or the terms of the Agreements
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the law,” the ‘governing law 1gnored by the arbitrator must be well defined, exphcn‘, and clearly
apphcable ? Indeed ‘an arb1trator s mamfest dlsregard of the law,” as a basis for vacating an
arb1trat1on award occurs when the arbitrator knew of a governirg legal principle yet reﬁJ.sed to

apply it.” C Sculptures v. Brown, 403 S C. 53 742 S.E.2d 359 (2013) (quotmg Glssel v. Hart,

382 S. C 235, 241-42, 676 S.E.2d 320 (2009)) “The focus is on the conduct. of the arbltrator and’
presupposes somethlng beyond mere error in construing or applying the law....Factual and legal .

errors by arb1trators do not constitute an abuse of powers, and a court is not requlred to review

the merits of a decision so long as the arbitrators do not exceed their powers.” (Gissel, 382 S.C.
at 232, 323-24). “Even a clearly erroneous interpretation of the contract cannot be disturbed.”

Lauro v. Vvinapuu,‘351 S.C. 507, 519, 570.S.E.2d 551 (Ct. App. 2002) (quoting Trident

Technical College v. Lucas & Stubbs, Ltd., 286, S.C. 98, 108, 333 S.E.2d 781 (1985)).

The primary issue before the arbitrator was whether Parmar was entitled to a port1on of

,i& ‘(7 the bank accounts and accounts receivable and the MG production variance under the terms of
/the MEC and MG Agreements. The parties v1gorously debated these 1ssues before the arbitrator
at a two-day hearmg on the merits and in numerous briefs submltted to the arbitrator. Multlple
-witnesses testified that while the agreements addressed the sale of the ownership (shares and
membership interest), the agreements were silent and ambiguous as to vcompensationi and
3 particulaﬂy the issue of accounts receivables and cash on h.zlind. Moreover, there was e;mple
testimony that inv oonnection with a buyout of this natute one would expect to implement some
‘measure of compensation to account for A/R and cash on hand. The arbltrator issued his award

based upon the testimony offered by both parties and the evidence before him. In fact, On June-

1, 2016, Mmhas filed a Motion to Correct the May 17,2016 Award on the identical grounds for

- which Mmhas now seeks to vacate the Arbltratlon Award A hearmg was held on Mlnhas s
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Motion to Correct on June 3, 2016, and Minhas’s Motion was ultimately denied by Order da;ced
June 21, 2016. |

I find the parties’ detaﬂed presentation of these complex issues demonstrates the
arbitrator did not disregard well-defined, explicit, aﬁd clearly appﬁcable law in rendering his
decision. Whether the arbftrator manifestly disregarded the law is not an invitation to review the.
merits of the underlying afbitration. Without parsihg thé arbitrator’s mental patﬁway, there is no
basis to conclude that the arbitrator committed a substantial errof.'I find there is no evidence

before the Court that the arbitrator knew the applicable law and chose to disregard it. Whether

- the arbitrator correctly or incorrectly applied the law to the facts and evidence before him is not

before this Court. Nevertheless, even assuming the arbitrator érroneously applied the law and

misinterpreted the Agreements, that alone does not overcome the burden of proof necessary to

%{ @ﬁfy vacating the Award. See Gissel v. Hart, 382 S.C. 235, 676 S.E.2d 320 (2009). I find the

arbitrator did not manifestly d_isregard the law or manifestly disregard the terms of the
Agreements when he issued the Award.

C. Corruption, Fraud or Other Undue Means

Finally, Minhas coﬁtends the award must be vacated pursuant to S.C. Code Ann. § 15-38-
130(a)(1) because “the Arbitrator’s decision was procured by undue and unreasoned means.”’ 1
find there is insufficient e\}idence of corruption, fraud or undue means to overcome the
exceptional burden of proof required to vacate the Award. |

An award shall be vacated if it is “procured by corruption, fraud or other undue means.”

S.C. Code Ann. § 15-38-130(a)(1). “[T]he phrase ‘corruption, fraud, or undue means’ has been

7 To the extent Minhas is challenging the award as an unreasoned award, this Court notes Minhas
requested that the award not be a reasoned award prior to the arbitrator's issuance of the
unreasoned arbitration award. Nonetheless, the fact that an award is unreasoned is not applicable
to the Court’s analysis regarding fraud, corruption and undue means.
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construed by the court to proscribe affirmative misconduct by the parties, such as perjury or

subornation of perjury.”” Trident Technical College, 286 S.C. at 104, 333 S.E.2d at 787. A

party’s manifest disregard of the facts and the law is insufficient to constitute “undue means”

absent a finding of bad faith, fraud or corruption. Id.; See also General Constr. Co. v. Hering

Realty, 201 F. Supp. 487, 491 (D.S.C. 1962) (a party seeking to upset an arbitration award
carries heavy burden to make it abundantly clear that award was obtained through undue means).
Minhas argued the Award must be vacated pursuant to S.C. Code Ann. § 15-38-130(a)(1)
because:
[Parmar’s] trial counsel misrepresented [the] provisions . of Midlands
Gastroenterology, P.C. Agreement (“the MG Agreement”), assembled and
comingled Midlands Gastroenterology, P.C. and Midlands Gastroenterology
Center, LLC bank accounts and accounts receivable, and referenced various cases

including a prior MG, LLC dispute during the December 8-9, 2015, arbitration
hearing as a basis for an inappropriate argument that Dr. Minhas is a litigious

%ﬂ/ person who is unable to get along with his partners.

(Amended App. to Vacate, p. 4).

I find the allegations are unsupported by the record before the Court. I further find the
allegations do not constitute corruption, fraud or undue means within thé meaning of § 15-38-
130(a)(1).

As to the first and second allegations, it is clear that Minhas disagreed with Parmar’s
characterization of the .compensation and buy out terms of the MG Agreement as presented at the
-arbitration hearing, the interpretafion of which was the very issue in dispute to be decided by the
arbitrator. Moreover, it appears that Minhas is challenging Parmar’s method of grouping its
damages presentation as support of Parmar pursuing its claims througt; “undue means.” The MG

Agreement was admitted into evidence in its entirety at the arbitration hearing, discussed and

referred to numerous times in direct and cross examination of many witnesses, and, ultimately,
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jndepc:ndently. reviewed | by the arbitrator. Therefofe,_ the arbitrator did nét blindly accept
Parmar’s characteriiétion 'of its terms. |
Parmar’s advbcac_y of his posiﬁo‘n_does not- amount to a “misrepresentation” sirhiﬂy
' .because’it did not align With Minhas’s interpretation of the MG Agreement. Indéed, th¢ parties’
- cbntradicting positioﬁs are thé'vgrv}f r_easbﬁ this action exists. Both p’arties argued and briefed
their respective _po%itions at lerigth before and after the arbitration hearing.” The arbitratér read_ )
| the MG Agreement,‘ heard t_estifnény vof the parties andvfact énd expert witnesses over the course »
of a two-day hearing, and considered the evidence presented by both sides as well as the oral and
. written argumenfs submitted by both parties. It was only after a'thorough' presentation of tﬁe
issues by both parties that the arbitrator issuéd the Award.  In addition, Minhas failed to identify
for the CQﬁrt the provisioﬁs of the MG agreement Parmarballegedly “misrepresented” to the
arbitrator. . Even assuming Parmar “misrepresented” a provision of the MG agreement that was
. erial to the arbitration,‘. there is no evidence before the Court that the arbitrat“oﬂr relied on the  '
alleged misfcpresentation sinip_ly because he rul.ed in favor-of Parmar.
| _ As fo Minhas’s third aIlegation, I find the cross examination of Dr. Minhas'. by Parmar’s
counsel relating to Dr. Minhas’s backgrouﬁd, familiarity with litigation and his history of
Iitigétion with former business partners does not constitute perjury, fraud, bad faith or corruption
necessary for a ﬁnding 6f undué means. [ further ’ﬁnd there is no evidence in the record that the
questiéns on cross—ekaminatidn improperly influenced ';he arbitrator in this case. An arbitrator’s .
determination in favor of an adverse party alone is not evidencg of impropé_r influence.
- Solicitation of a party’s litigatiqn history on cross-exarrﬁnation is not only proper but to
- be expected. Tﬁe scope of the tesﬁmony solicited was limited to acknowledgmeﬂ that such

litigation existed, which is a matter of public record, and did not seek to require divulging any
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confidential information. Such evidence was appropriately Before for the arbitrafor pursuant to
Rule 401,lSC-RE and AHLA Ruler4.12, which affords arbitrators wide latitude and deferenée to
consider the evidence offered.8< The arbitrator acted within his discretion when he éllowed that
line of questiorﬁng. : |

Based on the foregoing, I find there is insufficient evidence of corruption, fraud.or otﬁer
undue means before the Court to warrant vacating the Arbitration‘ Award pursuant to S.C. Code .
Ann, § 15-38-130(a)(1). Minhas’s Métion to Vacate the Award on the ground of corruption,
fraud, or undue means pursuant to S.C. Code Ann. § 15-38-130(a)(1) is DENIED. : _

. MOTION TO CORRECT OR MODIFY THE AWARD

In the alternative to his Motion to Vacate, Minhas moved this Court to correct or modify
the Award on the basis that:

(1) Section 8.1(A) of the MEC Agreement prohibﬁs distribution of funds to its -
shareholders without reserving four (4) months of operating expenses in the operating
account; |
- (2) Section 3.8(ii) of the MG Agreement does not entitle Parmar to Y% of the operatihg

accounts or accounts receivable;

(3) payment of 50% of the operaﬁng accounts to Parmar is duplicative of the 4% intex‘eét
already paid to him at the closing;

(4) the arbitrator inappropriately combined the accounts receivable and operating
accounts of MG and MEC because the two entities have different cOmpenéation

formulas;

® AHLA Rule 4.12 provides in relevant part: “The arbitrator shall be the sole judge of the
duplicative nature, relevance and materiality of the evidence offered. Conforrmty to legal rules of
evidence shall not be necessary.” ' :
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(5) the Award doés not consider accounts payable;
(6) the shareholder compensation variance award_edvdiAd not account for 50% overhead,
and, '
(7) the arbiti;ator shouid have deducted the % of accounting fees from the amounts
awarded to Parmar, |
The South Carolina U_nifofm Arbitration Act § 15-38-140(a)(1) permits modification of
an award where there is an “evident miscalculation of ﬁgufes or an evident mistake in th.e
description of any person, thing or prdperty referred to in the award.” While not explicitly
defined within the statﬁte or by the courts, “evident miscalculation of figures” is commoniy
defined as “mathematical errors committed by arbitrators which would be patently clear” in
jurisdictions with identical statutes. The use of an‘ incorrect formula to determine the award is

not an “evident miscalculation of figures.” See e.g. Carolina Virginia Fashion Exhibitors, Inc. v.

Gunter, 41 N.C. App. 407, 413, 255 S.E.2d 414 (1979); Dadak v. Commerce Ins. Co., 53 Mass
(ﬂ) App. Ct. 302, 758 N.E.2d 1083 (2001). Arbitrators need not specify their reasoning or the basis
V%/ for the award as long as the factual inferences and legal conclusions supporting the award are

barely colorable. Mills v. William Clarke Jeep Eagle, 321 S.C. 150, 153, 467 S.E.2d 268 (Ct.

App. 1996) (citing Renaissance Enters., Inc. v. Ocean Resorts, Inc., 310 S.C. 395, 426 S.E.2d

821 (Ct. App. 1992). If the grounds for the award éan be inferred from the facts, the award
shouid be conf‘irmed; |

All of the grounds Minhas cites in support of his Motion to Modify or Correct the Award
diréctly relate to the merits of the controversy before the arbitrator or tﬁe formula the arbitrator
chose to apply when issuing the Award. Importantly, Paragraph 37 of Parmar’s Pre-Heafing

Brief outlines in detail exactly the relief sought in the arbitration proceedings, which is mirrored
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identi‘cally in the Arbitration Award, except that the arbitrétdr denied Parmar’s request for MEC
AR 2011 buy-in reimbursement, profit sharing, and prejudgment interest. While it is clearl the
arbitrator did nét calculatel the Award in accordance with Minhas’s own view of the merits of the
controversy, this does not constitute va “miscélculatiqn” as coﬁtemplated by the South Carolina
Uniform Arbitration Act. Even an erroneous decision on:the -merits 'does not constitute an
evidént miscalculation of figures to warrént a modiﬁcation of the Award.

It is clear from thc.record that the Awafd was a result of the c.onscious decision of
- Arbitrator Kelly and was not inadvertent erfor. On June 1, 2016, Minhas filed a Motibn to
Correct the Award for the identical reasons.set forth in Minhas’ Motion to Vacate. Parmar
replied to Minhas’s Motion by emails dated June 1 and June 2, 2016, On June 3, 2106, a hearing
was held by telephone on Minhas’s Motion to Correct. On June 10, 2016, Minhas submitted a
memo in reply to Parmar’s response. In his Réply, Miﬁhas conceded that “[a] grant in whole or
part of Respondents’ motion to correct [evidences] that some or the entire award was due to

inadvertent mistake. 4 denial of the motion demonstrates the arbitrator’s calculations and

ultimate disposition was the product of intentional decision making and free of computational
m.” (emphasis added). |

Finally, “[a]fter careful consideration of the palﬁe's" briefs, emails, arguments at thé June
3, 2016 hearing, and careful review of Order No. 7.,” the arbitrator denied Respondents’ Motion
to Correct. (Order Denying Motion to Correct, June 21, 2016). All of thié evidences purposeful,
clear and decisive action on the part of the arbitrator to enter the Award as written. Arbitrator
Kelly was aware of and explicitly rejected the very same_afguments Minhas now presents to this
Court for a third time. At é bare minimum, there is a colorable inference that the arbijcrator

considered the facts surrounding the “buy-in” and Minhas’ claiming ownership of A/R and cash
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on hand at that time, the course of dealing in terms of compensation and distribution of -_.A/R‘and
cash on hand during the years of joint ownership as well as the evidence{ concerning calcuiations
requested By Minhas at the time of “buy-out” and determined that it was the parties intent that
Parmar would receive 50% of the A/R and cash in the opgrating accouﬁts along with the variance -
in MG pr;)duction at the time of separation.
Whether the arbitrator misinterpreted the evidence is irrelevant to whether there is an -
evident miscalculation of figures. Minhas based his Application to Vacate the Award in part on
the argument that “§3.8(ii) of the Midlands Gastroenterology agreement does not entitle |
[Parmar] 50% of operating accélmts and/or accounts receivables.” (Amended App. fo Vacate, p.
11). That agreement was deemed ambiguous as to compensation with regard to accounts
receivables and operating accounts, and the arbitrator necessarily found in favor of Parmarvon the
merits of that issue when he awarded him half of those accounts. .
The standard required to modify an arbitration award is inadvertent error or mistake by
’ the arbitrator. Section 15-38-140 is not an avenue for litigants to pérsuade courts to review the
%% /@mc and then reach a different result because it might be interpreted differently. Such an
interpretation would completely frustrate the underlying purposes of the arbitration process.
‘Based on the foregoing, I find the Award does not contain any inadvertent mistakes, errors
miscalculations or computational errors. I further find the arb1trator consciously dechned to use
Mmhas s accounting method to calculate the accounts receivable and operating accounts.
" Minhas’s Motion to Modify the Award pursuant to S.C. Code Ann. §15-38-40 is Denied.

CONCLUSION

Having denied the Motion to Vacate the Award, the Award is confirmed. Therefore, it is

ordered that the Arbitration Award be, and it hereby is, confirmed, and pre-judgment interest is
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assessed in favor of Respondent. It is further ordered that the ‘C.Ierk of Coﬁﬂ of Richland County
be authorized and: difectec.i' to enter judgment against Balbir S. Minhas, Midlands
| Gastroenterology, PC and Midlgnds Endoscopy Center, LLC, in the amount of $339,568.48, plus
pre-judgment interest’ at a rate of 8.75% per 'a1‘1num' from the date of the Arl‘)itrator’s’Award

dated May 17, 2016 to February 16, 2017 in the amount of $22,385.94 for a total judgment of

$361,954.42.
AND IT IS SO ORDERED. ’ |
February 16, 2017 </ M 7\
. SNonotable Jean H. Toal——
Court Judge
offland County

477

? In a similar case to the present dispute, Fatigues, Inc. v. Varat Enters, 813 F. Supp. 1336 (N.D.
I1. 1992) considered the issue of the award of pre-judgment interest from the date of the
arbitrator's award. Itis a U.S. District Court, Illinois District, case but applies South Carolina
law and S.C. Code Ann. 34-31-20(A) in concluding that pre-judgment interest was appropriate.
Parmar sought pre-judgment interest in his motion and maintains it is appropriate.
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