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STATE OF SOUTH CAROLINA

) - IN THE COURT OF COMMON PLEAS
v ) THIRD JUDICIAL CIRCUIT
COUNTY OF SUMTER ) 2015-CP-43-596
Paul Branco and Branco Inve.stments, Inc. )
d/b/a Great American Cookie Co., )
: )
Plaintiffs, )
)
VS. ) ORDER OF JUDGMENT
‘ )
Hull Storey Retail Group, LLC and )
Sumter Mall, LLC, )
)
Defendants. - ) APR 21 20?7
) SC Gourt of Appeals

.. This matter came before this Court by way of a bench trial on February 28, 2017 before -

- the Honorable Ralph Ferrell Cothran Jr. The plaintiffs appeared and were represented by Patrick

M. Killen, Esq. The Qefendants also apeeared and were represented by William Buxton; Esq.
and Matthew Matson, Esq., of the Georgia bar. o

The court has carefully considered all facts and arguments raised by all parties zrnd finds
for the plairrtiff in the amount of $63,625.00 in actual darnages. |

FINDINGS OF FACT

>

The plaintiff, Paul Branco (hereinafter “Brarlco”), owned and operated two Great American

Cookie Co. (hereinafter “GAC”) franchises, one in the Sumter Mall and the other in the Magnolia

Mall in Florence. Branco began the Magnolia Mall GAC franchise in Florence in 2001. Branco
entered into a contract (hereinafter “lease”) with defendant, Sumter: Mall, LLC, a South Carolina
+ LLC under the control and direction of Defendant Hull Storey Retail Group, LLC, giving Branco

a lease on unit 55 in Sumter Mall. The lease term was from December 30; 2002 to April 30,
2013. Beginning in 2003, Branco operated ar GAC store in unit 55 and paid monthly rent to the

defendants as provided in the lease for the next ten (10) years and four (4) months.

In September of 2012, Branco and defendant Hull Storey began discussions about the
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possibility of Branco’s daughter taking over from Branco and operating the GAC .store in Sumter
Mall. Ijltimately, Branco was told by Hull Storey that, in order for Branco’s daughter to be
approved by Hull Storey as a lessee, Branco would have to sign as a guarantor on the daughter’s
lease. - Branco was not interested in signing as a guarantor for his daughter and withdrew the
proposal to have his daughter take over the GAC franchis'e. '

.Following tnis, Branco Investments, Inc. (hereinafter ‘“Branco Investrnents’;), the owner of
. the equipmént and assets utilized in the Sumter Mall and Magnolia Mall GAC franchises, through
Branco, negotiated an assets sale with 'Brooktenn, LLC (hereinafter “Brooktenn”), a’ Georgia
limited liability company owned by Stewart Applebaurn (hereinafter “Applebaum”). Brooktenn
ovs.fns and operates several GAC franchises in neighboring and other southeastern states.
Brooktenn applied to Hull Storey, and was approved for, a lease to 6p_erate a .GAC franchise in
Sumter Mall.

When Hull S'norey became aware of Branco’s deal with'Brooktenn,vHull Storey made a
demand of $70,000.00 for a “lease assignment fee.” Evidence suggested Hull Storey knew and
understood that Brooktenn, LLC was not fakjng an assignment of Brénco’s lease, but Hull Storey
nevenheless cited paragranh 16.2 of the lease (which deals with lease assignments) as the basis for
| the demand. Hull Storey eventually reduced its demand from $70,000.00 to $20,000.00.

Both Branco and Brooktenn were told by Hull Storey that Brooktenn would not bé allowe&
to operate in the Sumte‘r Mal.l unless the $20,000.00 was paid. Branco V\;as even told by Hull
Storey that Brooktenn’s lease application “...has been épproved if we can determine a way to
come up with 20k.” (emphasis added). When both Branco and Brooktenn objented and pointed
out that there was or would be no lease assignment, Hull Stn;ey then told Branco that the
$20,000.00 was. instead based on an effort to recoup capital investments made by the defendanfs
in the Sumter Mall, such as carpet in the common areas of the building. Branco continued to

refuse to pay the $20,000.00.
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‘Once it became clear Branco would not pay to it the $20,000.000, Hull Storey turned to
Brooktenn for the money. When Brooktenn refused, Hull Storey offered to finance th_é
$20,000.00 over the ﬁ‘rst twelve monfhs of Brooktenn’s lease. Brooktenn declined.

Evidence showed Hull Storey subsequently 'contacted Applebaum and suggested
Applebaum should break his asset saie agreement with Br;nco. Hull Storey fold Applebaum that
- Branco ‘likely. could not remove his equipment from the Sumter Mall and that, in exchange for
$20,0Q0.00, Hull Storey would give Brooktenn the equipment for use in operation of Brooktenn;s
GAC store. It was even sﬁggested by Hull Storey to Applebaum that Brooktenn would come out
$50,000.00 “bettér” if it backed out of its deal with Branco. 'Applebaﬁm testified that due to Hull
Storey’s conduct, Brooktenn withdrew from the agreement with Branco and abandoned its effort
to operate a franchise in Sumter. Applebaum testified he has been in business for years and dealt
with many malls and landlords but had ﬁever encountered this sort of behavior (as employed by
Hull Storey).

Becaﬁse Bréoktenn withdrew from the agreement with Branco Investmen‘és, .Branco lost
$70,000.00. Branco testified that aftér removing the equipment from the Sumter Mall, he was
able to sell some of it for $5,000.00 to another buyer. The remaining equipment is in Branco’s

possession but is of little value because, once removed from the store, it became obsolete.

This Court finds Branco neither renewed his lease with Hull Storey nor made, attempted

to make or contemplated any assignment of his lease with the mall. Hull Storey allowed Branco
to remain in the store until May 15, 2013. During that 15-day period Branco failed to pay rent to
Hull Storey for an amount totaling $1,375.00. Based on these facts, the court finds Hull Storey

owes the plaintiff $63,625 in actual damages.

CONCLUSIONS OF LAW
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The plaintiff has alleged four causes of action in this case, breach of contract with

fraudulent intent, tortious interference with a contract, fraud, and constructive fraud respectively.
(Breach of Contract with Fraudulent Intent)

To recover for a breach of contract, the plaintiff must prove: “(1) a binding contract; (2) a
breach of contract; and (3) damages proximately resulting from the breach.” Hennes v. Shaw. 397

S.C. 391, 725 S.E.2d 501 (2012).

In this case there was a valid contract between the plaintiff and defendant in the 10 year
lease between Brancé and Hull Storey. The plaintiff failed to prove defendant breached this
contract. The plaintiff’s arguments at trial and i.n the pleadings failed to show any specific language
invthe contract that the defendant violated. Theréfore, the court finds for the defendant on this cause

of action.
" (Tortious Interference with a Contract)

To succeed on a claim for tortious interference with a contract the plaintiff must satisfy the

following elements: “(1) existence of a valid contract; (2) the wrongdoer’s knowledge thereof; (3).

his intentional procurement of its breach; (4) the absence of justification; and (5) resulting

damages.” Dutch Fork Dev. Group II, LLC v. Sel Props, 406 S.C. 596, 604 (2012) quoting Camp

v. Springs Mortgage Corp., 310 S.C.'514, 517 (1993).

The court finds persuasive the evidence showing Branco Investments had a valid contract
with Brooktenn for the asset salé discussed at length in this order’s findings of fact. Hull Storey
had knoWledge of this contract. Hull Storey intentionally interfered with this agreement, and
ultimately procured its breach, by deeming it a lease aésignment and attempting to collect $20,000

first from Branco and then from Brooktenn.
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Notably, Hull Storey undermined Branco and Brooktenn’s contract by suggesting

Brooktenn should ignore its deal with Branco, gambling Branco would be unable to move his

equipment which Hull :Storey would then sell to Brooktenn for $20,000.00 instead of the $70,000

Brooktenn agreed to pay Branco. This interference was not justified in any way and there was

no credible evidence of justification offered by defendants at trial or in the pleadings.

As aresult of Hull Storey’s interference with Branco and Brooktenn’s asset sale agreement,
Brooktéﬁn walked away from the deal and Branco lost the opportunity to sell his assets. The sale
pﬁce on the contract was $70,000 but this amount is offset by Branco’s sale of some. of the
equipment for $l5,000 and unpaid rent owed to Hull Storey of $1,375.00.  After these deduc;tions,
the total amount of plaintiff’s damages is $63,625. Therefore, the court finds for the plaintiff on

this cause of action for actual damages of $63,625.

(Fraud and Cdnstructive Fraud)

In the present case, the plaintiff argued that the deféndant made a false, materialA
representation that proximately éaused his injuries. However, at trial the piaintiff never specified
with statement made by the defendant was fraudulent and did not prove that he, Branco, relied on
the false statement. Therefore the C(;urt finds for the defendants on this cause of action.‘

Finally, the court ﬁnds' for the plaiﬁtiff on the defendant's counterclaim because no

evidence was presented at trial to support this cause of action.

| AND IT IS SO ORDERED.

March , 2017 The Honorable R. Ferrell Cothran
: Chief Administrative Judge
Third Judicial Circuit
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Sumter Common Pleas

Case Caption: Paul Branco , plaintiff, et al VS Hull Storey Retail Group Llc ,

v defendant, et al
Case Number: 2015CP4300596

o

Type: Order/Other

So Ordered -

s/ R. Ferrell Cothran, Jr., 2144
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