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Pursuant to Rule 240(e) .of the South Carolina Appellate Court Rules ("SCACR"),
Appellant Rent-A—.Center West, Inc. ("RAC West") files this Return to Respondent South
Carolina Department of Revenue's ("SCDOR") Petition for Rehearing (the "Petition") in this
matter involving Op. No. 5447, which was filed on October 26, 2016 (the "Opinion"). As
explamed more fully below, the Petltion should be denied SCDOR's-Petition fails to identify
any substantive pomts of fact or law ‘in the Opimon that the Court overlooked or_
| mlsapprehended as requrred by SCACR Rule 221(a) and South Carolina case law and instead
rehashes arguments prev1ously presented to- this Court, which were properly rejected in the
Opinion, or makes new arguments that should not be considered. This Court correctly reversed
the ALC's decision, and, thus, SCDOR's Petition should be .denied.

PROCEDURAL AND FACTUAL BACKGROUND

.As-this Couit will recall, the primary issue in thJS ‘case is vi/hether SCDOR met its
burden- of proof to show that the standard statutory ‘apportionment formula did not fairly reflect
RAC West's business activities in South Carolina. The ALC concluded that it did meet that
burden; however, this Court correctly determined that this was in error because SCDOR failed -
to present sufficient evidence to meet the burden -of proof and thus reversed the ALC. Opinion
atp. 13. '

| A, Brief Summary of Relevant Facts

RAC West has retail stores in Western states. R. p. 125 at 84:18-25. It also owms
- _certain intellectual property (trade names-and trademarks) ("IP") that it licenses to two related
entities, Rent-A-Center Texas, LP -("RAC Texas") and Rent—A—Center East ("RAC East"),
_Which, in return, pay RAC West a royalty fee. R.-p. 125 at 84:20-21 and p. 126 at 85:6-8.

- Beyond receiving these royalty fees for the use.of the IP by the South Carolina stores, RAC



West has no activities in this State. R. p. 131 at 106:3-6. It has no physical presence in South
Carolina as it has no employees, facilities or tangible property in this State. R. p. 131 at
105:17-22. It aiso makes f0 sales in South Carolina and receives de minimus, if any, services
or benefits from the State. R. p. 131 at 105:23-106:2. | |

RAC West reported its taxable rlet to this State using the standard statutory
apportionment method. See R. p 134 at 117:17-118:7; S.C. Code Ann. §12-6-2290 (2014);
Sample SCDOR Corporate Income Tax Instruction, R. pp. 479-499; RAC West Amended Tax
Returns 2003~20b5, R. pp. 361-382. The standard mettrod begins With a COrooratiorl's total .
net income and then apportions it to determine the portion due here based on its business in
thjs State. SC Cotle_ Ann. §12-6-2290 (2014); Sample SCDOR Corporate Income Tax
Instruction, R. pp.. 479-499. The reported portion in this case was based on the gross receipts
apportionment statute, which uses an apportionment fraction in which the numerator is
compnsed of gross receipts from South Carolina and the denominator is total gross receipts of
the corporatlon Id. RAC West's gross receipts from South Carolina consisted of royalties
paid by RAC East (on its rentals of household goods to South Carolina customers), and the
total gross receipts were all of RAC West's receipts, i.e. the total of its royalties, retail rentals
and other income. R. p. 134 at 117:17-1.18:7; RAC West Amended Tax Returns 2003-20035,
R. pp. 361-382. In other words, RAC West followed the literal wording of the gross
receipts apportionment statute. |

SCDOR objeoted to the standard method and computeo a tax based solely on the gross'
royalties paitl by RAC East to RAC West. This method completely ignores corporate net.

income as is graphically illustrated by SCDOR assessing a tax liability against RAC West in



2005 when the corp_orate net income was a loss. See Order‘, R.p. 7; RAC West.rf\udit Report,

‘R.p. 342. | | - |
B. . Brief Sumrnary of Procedural History

. The ALC's Final: Order‘. (the "Order") found:in favor of SCDt)R on all issues except .

the penalty, which the ALC d1sn:ussed on January 6, 2012 See Order, R pp. 3-24.  The

‘ALC erroneously concluded that SCDOR- met its burden to show that  the standard

apportronment method did not represent RAC West 8 busmess activity in South Carohna and

that SCDOR''s alternative method did. Id. RAC West then timely filed a Notrce of Appeal.

Thereafter, because the parties belreved that some or all of the issues in this case might be

decided by the Court of Appeals' decision in CarMax Auto’ Superstores West Coast, Inc. v.

South Carolina Department of Revenue (Appeal from ALC Case No. 09—ALJ-17.-0160—CC)_

(the "CarMax Appeal") they requested a stay of this matter until the opinion in the CarMax.

Appeal was issued.” The Supreme Court issued a decision in the CarMax Appeal on December

23, 2014, and_ the stay was lifted. CarMax. Auto Superstores West Coast,'Inc. v. S.C.-Dept. of
BE‘L» 411 SC 79, 767 S.E.2d 195 (2014). | | |
. After full briefing by the partles and oral arguments in this matter, this Court 1ssued its
- Oprmon reversmg ‘the ALC on or about October 26, 2016 This Court correctly held that.
~ based. on the evidence in the record, SCDOR had farled to meet its burden to show that the
standard apportionment rnethod did not fairly reflect RAC West's business activities in South
Carolina. Opmron at p. 13. More spec1frcally, this Court found that SCDOR presented: the_
same level of evrdence as it did in the CarMax case, 1nclud1ng unsupported allegatrons by
SCDOR wrtnesses that the management services fee was too hrgh and bald ‘assertions by its

expert witness that using the standard method was like "having apples in the numerator, while



having apples and oranges in the denominator" and that "excluding the retail operaf:ions from
the calculations was esseritial, to 'come up with a tax burden that fairly represented the
" economic pexus' of the entity with South_Carolina. '" Id. Because SCDOR -failed'to-meet its
burden to prove this threshold issue this Court declined to decide whether the ALC erred in
" (a) frndrng that SCDOR s alternative rnethod was reasonable (b) failing to find that RAC West
operated a unitary business, (c) allowing SCDOR to apply separate accountmg to a unitary
business, and (d) concluding that SCDOR did.not violate RAC West's constitutional rights. Id.
at Pp- l3—l4 and n. 4. SCDOR now petitions this Coust for a rehearing on the 'basis that this
| _ Court overlooked or rnisapprehended certain ev.idence or argume'nts.. | |
ARGUMENT -

As will be discnssed below, SCDOR's Petition for Rehearing should be denied. Rule
221(&) of the South Carolina Rules of Appellate Proce’dure requires that a party submitting a
Petition for Rehearing "state with partlcnlarity the points supposed to have been overlooked or

nnsapprehended by the court.” See also Kennedy v. South Carolina Retirement Sys., 349 S.C.

‘531, 532, 564 S.E.2d 322, 322 (2001) (stating that appellants "rnust dernonstrate the. Court
overlooked or misapprehended their argument."). Additionally, the purpose of a petition for -
rehearing is not "to have the case tried in the appellate court a second time" or to "present

points which lawyers for the losing parties have overlooked or misapprehended.” Id. at 349

S.C. at 532, 564 S.E.2d at 322 (citations omitted).
" In its Petition, SCDOR claims that this Court "overlooked and/or misapprehended the

“substantial evidence in rhe record that . . . " (1) SCDOR satisﬁed its burden to show that the

! Not only is this statement a bald assertion. by the Departrnent S expert witness, "economic
nexus"” has nothing to do with "businéss activity." '



standard statutory appoftionment formula did not fairly reflect RAC West's business activities
in South Carolina; and (2) Appellant’s retail and trédemark business are not unitary businesses.
Petition at p. 4. The first argument was squarely addressed and rejected by Vthis Court in its
Opim'on.- While SCDOR points to various facts, purported facts or other assertions that it
claims this Court did not consider in relation to this argument, these alleged facts either are not
.suppo’rted by the evidence, do not support SCDOR's position, are not relevant, or were not
previously raised by SCDOR, and most, if not all, relate to an argument that was clearly and
thoroughly examiﬁed by thé Court. The second argument, i.e. that RAC West's retail and
trademark businesses were not unitary, did not need to be reached by thé Couft as SCDOR
faﬂed to meet its threshold burden to show that the standard férmula did not apply. Opirﬁon at
pp. 13-14. Thus, beéause SCDOR failed to identify any substantive issues that have been
"overlooked or misapprehended by the court" and, m any event, its arguments have no merit,

this Court should deny the Petition.

I. SOUTH CAROLINA LAW ON CORPORATE INCOME TAX FOR MULTI-
STATE TAXPAYERS '

" As this Court is aware, under South Carolina law, a multi-state -taxpayer that does
business both within and without this State is subject to a 5% corporate income tax "upon a
-baAse which reaéoﬁably represents the proportion of the trade or business carried on within thlS
State. " .S.C. Code Ann. § 1'2‘—6;2210(}3) (2014). The allocation statutes provide apportionment

formulas that determine the proportion that represents a multi-state taxpayer's business that is

carried o.n in South Carolina. See Lockwood Greene Eng. v. S.C. Tax Comm'n, 293 S.C.
447, 449, 361 S.E.2d 346, 347 (Ct. App. 1987). TFor the type of income that is at issue here,

the parties agree that Athé single-factor "gross receipts” statute is the standard statutory method -



to be apphed S.C. Code Ann. § 12-6- 2290 (2014) R p- 268 at 172:12- 18 (testnnony of
Aaudltor that single-factor formula would be the correct method) Under thlS statute the
tax'payer‘sv "gross receipts from within’ thiS .State" are divided by the taxpayer's "fotal gross ‘
receipts from eyery\a/here." S.C. Code Ann. § 12-6—2290'(2014). o

As both parties agree, an alternative method of apportiomﬁent is only authorized in
| certain circilm'stances,. which are set forth in S.'C.-Code Ann. §12-6-2320(A): | |
If the allocation and apportlonment prov131ons of thls chapter do
not fairly represent the extent of the taxpayer’s business activity
in this State, the taxpayer may petition for, or the department

may require, in.respect to all. or any part of the taxpayer’s
business act1v1ty, if reasonable _

(1) separate accountmg,
(2) the exclusion of one or more of the factors;
(3) the inclusion of one or more additional factors which will
" fairly represent the taxpayer’s -business dctivity in the
State; or ' ' '

(4) the employment of any other method io effectuate an equitable
. allocation and apportionment of the taxpayer’s income.

' Thus, an alternative method may- only be used where (a) the standard method does not fairly
represent the taxpayer's in-state business act,iviﬁes, and (b’) thealternative .metho‘d (in‘this case
" a flat tax on gfoss fece_ipts) is reasomable. Sge S.C. Cede Ann. §12¢6—2320(A) '(2014).
Addi’doﬁaﬂy, the party seeking to deviate from ﬁe standard statutory ’formula Bears the burden
of proving both ef these elements. b.y a preponderance of the evidence. CarMaa Auto .

Superstores West Coast, Inc. v. SC Dept. of Rev., 411 S.C. 79, 89, 767 S.E.2d 195, 200.

(2014). Thus, SCDOR, as the proponent of an alternat_ive‘ method, had the burden of proof on-

_those two elements, which must be proven in sequence. -



| The South Carolina Supreme Court recently exanﬁned the first prong of this-test in the
CarMax case, .u/hel‘ein it held that SCDOR had not met its burden to show that the standard
.formula did: not fairly represent CarMax West's business activities in this State. I1d., 411 S.C.
at 90, 767 S.E.Zd at 260. The ALC in that case had relied on testimony from an auditor that the
business structure of the taxpayer is often “linked-with tax minimization strategies” and the
fact that the taxpayer's method yielded a significantly lower ta)t than that of a related cornpany
to support its deternnnatton that the taxpayer's income was diluted by the standard statutory
apportlonment method Id 411.S.C. at 90, 767 S.E. 2d at 201 The ALC had also considered
the same "apples and oranges" allegatlon made in thrs case by the same expert ‘witness.

CarMax v. S.C. Dept. of Rev., Docket no. O9—ALJ—17—0160—CC, atp. 9, n. 7 (Admin. Law

Ct. April 22, 2010). In affirming as modified the Court of Appeals decision reversing the
ALC, the Supreme Court noted that "the Department merely 'describe[d] what it did rather
than cite any evrdence Justlfyrng what it d1d '"" CarMax, 411 S. C at 90, 767 S.E. 2d at 200. It
also found that " [t]hrs was the extent of the evidence offered by the Department to prove the
contention that the statutory- formula did not fairly represent CarMax West s busmess activity

in South Carohna other than bald assernons by its witnesses that it satrsfred this threshold"
question. " LcL, 411 S.C. at 90-91, 767 S.E.2d at 201. The Court then held that such findings,

even if true, "do not provtde a sound evidentiary basis to support the conclusion that the’
‘statutory formula did not fairly rep‘resent CarMax West's business activity in South Carolina.”

-ki, 411 S.C..at 91, 767 S.E.2d at 201 (citing St. Johnsbiq'y Trucking Co., 385 A.2d at 217
(“Merely because. the use of an .alternati\_/e form of cornputation produces a higher business
activity attributable to Neuv Hampshire, is not in and of itself a sufficient reason for deviating

from the legislatively mandated formula”)). In other words, simply because SCDOR’s chosen



method produces a higher income figure than the standard method is not-a reason to reject the

standard méthod.

As this Court noted, the South Carolina Supreme Court exémined a similar issue in

Eastman Kodak wherein SCDOR did not want Eastman Kodak to include the income from its

safe harbor lease transactiohs in the denominat.or of the apportioﬁment formula because only a
very small percentage of the leaséd assets were located in South Carolina. 308 S.C. at 419,
418 S.E.2d at 544. However as recogmzed by this Court in its Opinion, the Supreme Court
disagreed and found that the apportionment formula properly reflected the. taxpayer's busmess.
activities in South Carolina when it only had the minor South Carolina leasing operations in the
npumerator of the formula. Id.; see also Opinion at p. 13. As RAC West's tax policy expert
testified, this is exactly how z;lpportionn;ent is supposed to work. Usiné a pizza pie analogy, he
explained that formulary abportiomnent takes the total pizza (i.e. the total borporate income of
a business A'm all states) and determines the slice of the pizza that the taxing state should get.
' Rop. 238 at 49:3-7 and 52:8-1é; RAC West Final Brief at pp. 18-19. 4

II. THIS COURT PROPERLY RULED THAT SCDOR FAILED TO 'PRESENT

SUBSTANTIAL EVIDENCE THAT THE STANDARD APPORTIONMENT
METHOD DID NOT FAIRLY REPRESENT RAC WEST'S BUSINESS

'ACTIVITIES IN THIS STATE.

As thlS Court will recall, the basic issue in this appeal is whether SCDOR met its two-
prong burden to establish, first, that the standard apportionment. methc')d (which seeks to
det.ermine the portibn of RAC West's fotal net income that should be apportioned to South
Carolina) did not fairly represent RAC West's business activities in this State; and, secoﬁd, if -
the first prong is met, then to establish that its alternétive method (i.e. a flat tax on only RAC

West's gross royalty revenue in South Carolina) did. In its Opinion, this Court concluded that



SCDOR failed to meet its burden to shqw under the first prongit'h.at the sténdérd. formula does
ﬂot fairly represent RAC West'é in-state business activities l’)ecaﬁse it produced the same level
of evidence as was submitted in CarMax. Opinion at p. 13.> It specifically noted the auditor's
: testimény regarding muitiple buémess éntiﬁes and a maﬁagemenf_ services fee that he‘statec‘l was
"too high" as well as SCDOR-'S experts "applés and oranges" testimony and his assertion that
excluéion of the rétaj_l sales was ﬁecessary to fairly_ reflect RAC West's business éctiviti_eé in
this State and conchided that these wére bald assertions and constituted 'msufﬁpieﬁt evidence to
satisfy SCDOR's burden. Id. |
| SCDQR'S Petition for Rehearing c_lainﬁs that tili‘S .Court overlooked the following
purported eyidéﬁce and assertions in the recorci, which it claims support its contention that it
f);esgnted substantial évidencelto ShO\.V that the standard apportionment method ciid 'not fairly E
represent RAC Wést's busiﬁess activities in this State: ’ |
| e Dr. Harrison's testﬁnony that using the standard appbrtionment method would
not provide an accurate reflection of RAC West's business activities in South '

Carolina because it was mixing apples and oranges (Petition at p. 9)

. testimony t_liat RAC West did nét operate any retail stores or Have any o
management or employees in South Carolina (Id. at.p. 6) '

e testimony of the auditor that RAC West's "out-of-state retail operations had
'nothing' to do with its trademark activities in South Carolina" (Jd. atp. 7)-

2 SCDOR asserts that CarMax should only be relied upon by this Court for its holding that the burden of p
- on the party asserting an alternative method. Petition at p. 5, n. 3. It claims that this Court should ignore the
Supreme Court's analysis of the sufficiency of the evidence in CarMax based on a lone dissent stating that the
ALC had placed the burden of proof on the taxpayer and thus it was not surprising that SCDOR did not attempt to
offer evidence in support of its position but rather relied on CarMax to refute it. Id.” SCDOR cites no authority
that would support this Court ignoring binding precedent based on a lone dissent. Moreover, SCDOR did not
actually present that case at trial as if the burden was on the taxpayer.- Following, CarMax counsel's closing
arguments in which he argued that the, burden -of proof should be on SCDOR, counsel for SCDOR stated as
follows: "Your Honor, we do not disagree with Mr. von Lehe's discussion of our burden in this case. We
welcome that burden. If we cannot show that they have not fairly represented their business in South Carolina,
we should not be allowed to apply this statute." CarMax Trial Transcript at p. 443:3-9. Accordingly, this Court
" properly recognized CarMax as binding precedent and applied the analysis therein to the facts in this case, which

are.similar if not identical to those in CarMax.

10
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o evidence that another entity (RAC Texas) manages and maintains RAC West's
trademarks and trade names (Id. at pp. 7-8)

"o the fact that while RAC West's total ﬁet income for 2004 was $19,840,800, the
standard method only apportioned $40,317 of that net income to South Carolina
despite the fact that RAC West generated $861,437 in gross receipts (Id. atp. 8) -

o the fact that retail sales in other states comprised 87% of RAC West's income '
while royalty income in South Carolina totaled 13% of RAC West's income dd.

atp. 7)
o - purported evidence that the retail sales and trademark activities have "widely

divergent profit margins" and that "the result of combining both activities into
oné gross receipts formula is a dilution and distortion of Appellant's business

activity in South Carolina" (Id. )
As will be discussed below, the above are either unsuppdrted assertions, db not support

SCDOR's position or have not been prev1ously argued.

A.  SCDOR's Apples and Oranges’ Argument Was Fully Considered and
Properly Rejected by This Court.

Almost all of the evidence and arguments_ that SCDOR claﬁmsthis Court overlooked
relate to its apples and orangés argument, Which 'w_as’fully considered and properly reje.ctedvby
‘this Court. This Court thoroughly sxamjned the spplcs and oranges argument (which was made
by the very same expert in the CarMax case) and expressly mentioned the sub‘misfsions from
the auditor’ that Rent-A-Center was somp;ised of multiple entities and that the auditor Believed.
the management fee was too high and found them nbt to be “substantial evidence” based on .
CarMax. Opinion at p. 13. | SCDOR's allegations in this case and the CarMax case are
identical; that the out-of-state sales should not héve been included in the denoﬁniﬁator of the
' apportionmenﬁ fraction. Or as the Supreme Court put it in thé Qg@ case: "The Department
sought to prevent CarMax _West from diluting its 'mcotﬁe by inflating the denominator of its

apportionment ratio with sales from its Western retail operations.” CarMax, 411 S.C. at 84,

11



767 S.E.2d at 197. CarMax argued (as Rent-A-Center does here) that including the out-of-
state sales does mot cause the apportionment formula to be diluted and therefore to unfairly
represent the extent of its business in South-Carolina. To the contrary, thé férmula correétly
respoﬁds to the fact that there are no refail sales‘ in South Carolina and that fact is correctly
recognized by including the »sales ‘in the dénominator with none in the numerator. As tﬁis

Court recognized, this result is also directly supported by the Eastman Kodak case. Eastman

Kodak, 308 S.C. at 419, 418 S.E.2d at 544 (stating that "the fact that a very small percentage
of the leased assets are located 'in South.Caroli_na is accounted for in the numefator -of the |
apportionment formula . . : [and t]herefore the apportionment formula reflects a 'reasonable
representation’ of Kodak's bﬁsiness in~fbjs_ State"). See also Opinion at p. 12.

This Court also noted that SCDOR presented 'nd speéiﬁc evidence that the stande.er
- formula did not represent RAC West’s,businessAactivities (id. at p. 14))’ and the record shows
that no documgntary evidence (such as management fee studies) was offered in support of the
auditor's assertioﬁ fegarding such fees. In fact, SCDOR stipulated at trial that it did not
dispute that the amount of this fee was reasonable (see R. p. 259 at 134:5—6 and 9-10) and
chose not to challenge tﬁe dedﬁction for those expenses taken by RAC East, wlﬁch the auditor |
ackanledgéd Woula have addressed SCDOR's concerns. @ R. p. 256. |

As to the factﬁal finding in the ALC's Order that RAC West's total net income f(;r 2004
was $-19,840,800 and that the standard method oniy apportionéd $40,317 of that net income to
South Carolina, this is similarly unsubportive of SCDOR's argument. These facts are very
similar, if not idenﬁcal,— to. those relied upon by the ALC QarM___ax The ALC here simply
.comp_ared RAC West's éomputatic;n using the standard formula to SCDOR's alternative

| computation and observed that the latter's method produces a higher tax. If this were a reliable

12



method, then every formula. that SCDOR comes up with that shows more tax should be
accepted. SCDQR merely . showil_lg what it did is not evidenc;.é of | anything, much less
:distortion, and show'ing:that its mettiod will produce a higher tax, as this Cpurt 1"ecogﬁizéd, is
insufficient as a matfér of law under CarMax fo establish.that the standard statutory method

“does not reasonably reflect 'a‘.taxpayer‘s business activities in this State.. CarMax, 411 S.C. at

91, 767 S.E.2d at 201,. citin_g St. JohnSbury Trucldﬁg Co., 385 A.2d at 217 (“Merely because

the use of an alternative form of coniputation produces a higher business activity attributable to
New Hampshire, is not in and of itself a sufficient reason for deviating from the le.gislatively

| mandated formula.”).

SCDOR rélies on the ALC's observation that RAC West had $861,437 of gross receipts

from South Carolina in 2004 but only paid $40,317 of tax. The obvious error heré is that the

- formula is not taxing a percentage of gross receipts but instead is designed to tax a portion of

the taxpayer's net income. As the gross receipts statute indicates and as RAC West's tax:

policy expert testified, that is exactly how formulary apportioﬁmenf works for multi-state

taxpayers.’

SCDQR aiso‘ pointed to testirln_or_;y- tﬁat retail sales accounted »for. 87% of RAC
| Wes_t's total corporate income Whﬂé royalties accounted for only 13%. wa_ this relates to the
issue at hand is a mystery, and SCDOR has‘ given no ekplanation as td why this is relevant-to
thé. issue of measuring the taxpayer's business acﬁv:ity in South Carolina. The fac t that RAC

West's royalty receipts are-a relatively low percentage of its income provés pothing and could

3 RAC West's tax policy expert used a pizza pie analogy to illustrate this point. He explained that formulary
apportionment takes the total pizza (i.e. the total corporate income of a business in all states) and determines the
slice of the pizza that the taxing state should get. R. p. 238 at 49:3-5. Separate accounting, on the other hand,
"just want[s] to tax the pepperoni.” R. p. 238 at 49:5-7. It seeks to tax only the "high profit item" and ignores the

. entire pizza. R. p. 238 at 49:19-22. - - .
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be true 6f any taxpayer with multiple' lines of business. SCDOR never provided any evidence
as to Wh}; RAC West's retail sales are not a true reflection of its business activity.

~ SCDOR also claims that this Cou%t overlooked the fact that RAC West did not operate
any retail storeé'nor did it have any management or employees in South Carolina. However,
these facgts‘support RAC West's and not SCDOR's position. All RAC West does in this State
is receive royalties from a related company doing business in South Carolina, and even these
royalties are primarily the result of activities that take place out-of-state. See supra pp. 2-3.
RAC West has no physical presence here. lc_l_ Despite this minimal presence, the royalties
from South Carolina have not been ignored but have been placed in the numerator of the
aﬁportionment formula. The higher the royélties from South Carolina are, the higher the
: apportiémnen"c. ratio Wﬂi be resﬁlting in increased South Carolipa income and tax. The fact that
RAC West's activities in this State are minimal cannot be ignored. The standard method has
allocated a fair share of RAC West"s total income to. South Ca;ohna when cofnpared' to its
minimal activities here.

Finally, SCDOR makes the unsupported and inaccurate a_issertion that RAC West's
,"out—'of~state”retail operations had ‘nothing’ to' do with its trademark activities in South
'(.3"arolina.” Whefher this (with all due respect, clearly erroneous conclusion) is true or not, it
relates primarily to the unitary question not reached by this Court as directed by the CarMax -
decision. .See mfra §HI It simply does not address the threshold question of What substant1a1
proof was offered by SCDOR upon Wthh the ALC could have reached its conclusion that

RAC West's mlmmal activities in this State are not fairly represented by the standard

_ apportionment method.
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B. . SCDOR Failed to Present Evidence to Support its Assertions that the Retail
Sales and Trademark Activities have Widely Divergent Profit Margins and
that Combining Both Activities in the Standard Method is a Dilution and
Distortion of RAC West's business activity in South Carolina.

SCDOR claims for the first time in this case in its: Petitioﬁ that RAC West's retail sales
and trademark activities have widely divergent profit margins and thus that combining these
gctivities is a dilution and distortion of RAC West's business acﬁ\.Iities in South Carolina.*
Although not argued 5y SCDOR below, the ALC's Order stated that "the evidence does not
show that RAC West's retail opefations, which generate a very large portion of its gross
receipts, contribute a cdmparable amount to RAC West's net income” and‘thén erroneously

Vconcluded that including RAC West's income from its .retail sales would dilute its gr;)ss
receipts and distort its economic z;ctivity in this Staté. Order at p. 11. The implication, which is
now being explicitly asserted By SCDOR, is that RAC West's‘ retail business is less profitable
than its royalty business. However, the ALC reached this conclusion not basgd on any
evidence in the record (there was none) but on the basis that the evidence did not show that this
coﬁclusion was not accurate. Id. The ALC then cited a California case (which is not eQen cited -
in SCDOR's Final Brief before this Court) holding that é taxpayer's investment income from
short-term securities distorted the results of the standard apporﬁonﬁent formula because the

investments produced less than 2% of the company's business income but 73% of its gross

receipts. Id. (ciﬁng' Microsoft Corp. v. Franchise Tax Bd., 139 P.3d 1169, 1178-79 (Cal.

' 2006)). Thus, the ALC appears to have concluded that because RAC West did not prove that

¢ Kennedy, 349 S.C. at 532, 564 S.E.2d at 322 (citations omitted) (stating that the purpose of a
petition for rehearing is not to "present points which lawyers for the losing parties have

overlooked or misapprehended. *). :
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'it‘s retail bnsiness is as profitable as its royalty business, that amounts to proof of distortion n

" this case. | |
However, as this Court properly held, :it was not RAC West's burden to proye
anything; SCDOR bore the burden of showing that- the standard formula did not reasonably
represent RAC West's ‘business activities in South Caroh'na. If -SCDOR wanted to try to
establish this_ by showing that the royalty'Business'was more profitable than the retail business,
then it could have chosen to do 50; however, it presented no such ev'idence:5 The supposed
evidence SCDOR points to in its Petition isa general statement by the auditor that a "pure

Geoffrey company has very large income, very little expense L., a statement by RAC

West's Wltness that RAC Texas manages RAC West's trademark portfoho and testlmony that
SCDOR had requested RAC West's trademark _expenses but none had been provided. Petrtron
- at pp. 7-8; R. p. 256 and 154 First, a general statement that "a pure Geoffrey company" has -
a large income and little expense can in no way be con31dered as evidence as to RAC West's
royalty business, nor can a stater'nent that certam functions of the company are outsourced be
considered as evidence as to what thos'e functions cost. RAC Westcould not provide SCDOR
~ with infornration regarding its royalty expenses because none of Athe 50 states in which Rent-A-
Center operates had ever asked for this mformatron and so it was not tracked. R p. 132 at
. 112 1-4, RAC West is under no obhgatron to create documents, thdt do not exist for SCDOR
SCDOR could -have examined RAC West's detailed financial records, yvhich RAC West did A

provide, and attempted to prepare its own analysis of royalty expenses, but it failed to do so.

3 And if evidence that one line was more profltable than another was sufficient to show drstortron then
. all taxpayers would have to determine the profit margin for each line of business in South Carolina and -
separately report every line of business with differing profit margins, which would be an administrative-

nightmare for taxpayers.
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Moreover, SCDOR never introduced. any evidence in the record regarding the expenses
or proﬁtability of RAC West's retail bu.siness. Thus, even if the testimony regarding royalty
companies in general or the absence of evidence of expenses by the party not bearing the
burden of proof was somehow sufficient to establish the profitability of RAC West's royalty
bus‘iness,, no comparison (such as was made in Microsoft) could be made vis a vis RAC West's
retail business. |

Thus, the record is- devoid of any facts that would support applyirrg the Microsoft
decision here. Additiona]ly,_ the court in Microsoft based its holding, in large part, on the fact
that Microsoft's treasury function was unrelared to its primary. business. “That is not the case
here where RAC West's retail sales :busrness is highly related to and interconnected with its TP
busmess See Microsoft, 139 P. 3d at 1179; RAC West Brief at pp. 4-5 and 28-33. Moreover |

Mlcrosoft ‘had complete control over its treasury receipts and could arbrtranly increase them to

reduce its California apportionment. That is not the case here because:RAC West carmot

control its retail sales; only RAC West’s customers can do that.

Even if SCDOR had presented evidence ehowmg thot the royalty business was more
profitable than the retail business and could show that the two. business lines vs./ere- not
related, the Microsoft remedy was to take the Jower margin portion of the business (the short
term investment security sales) olit of the denominator of ﬂ_:te apportionment formula and then
multiply this fraction by the corporate net income. Microsoft, i39 P.3d at 1178-83. However,

SCDOR did not do this; instead it abandoned formulary apportioninent and taxed only the

gross royalty receipts.-
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III. THE COURT OF APPEALS DID NOT NEED TO REACH THE ISSUE OF
WHETHER RAC WEST WAS A UNITARY BUSINESS.

SCDOR claims that this Court failed to consider evidence in the record_ thatj RAC
West's "out-of-state retail business and its trademark businesses are not umtary" (Petition at p.
4) and elarms that the alleged fact that it is not unitary provrdes addltlonal support for
SCDOR's position that the standard method should not be applied. Id. at pp. 10-15. 4
In its Opinion, this Court determined, as the Supreme Court did in CarMax, that it need
not reach the issue of whether RAC West operated a umtary busmess because SCDOR failed to
establish the threshold issue of Whether the standard method fairly reflected RAC West's |
business activities m South Carolina. While RAC West has argued in r:his case that the fact'
rhat it operates a unitary Business provides additional support that the standard method does
fairly reflect its act1V1t1es in this State, SCDOR has made no arguments in its briefing in this
case that whether RAC West was unitary was relevant, and, in fact pointed in its Final Brlef'
| to the testimqny of its expert that whether RAC was unitary was a "red herring." See SCDOR
AFinal-Brief at pp. 32-38 (also stating that vr/hether the business is unitary "is not the prirrlary
issue that Appellant makes it". and arguing that even if the business is unitary, it can still be ’
_separated). Thus, Because this argument rega_rding_ whether RAC West rs operating a unitary
business is being asserted for the first time by SCDOR in its Petition for Rehearing, it is not .

appropriate for this Court to consider it. Kennedy, 349 S.C. at 532, 564 S.E.2d at 322

(citations omitted) (stating that the purpose of a petition for rehearing is not to "present points

which I.awyers for the losing parties have overlooked or misapprehended. ).

However, if this Court does decide to review the issue of whether RAC West operated

a unitary business,. the overwhelming evidence in the record supports that it was, and RAC
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West would submit that this evidence pfovides additional .support for the conclusion that the
standard apportionment method fairly reflected RAC West's business activities in South

. Carolina. See RAC West Brief at Pp- 4-5 and 28-39.

CONCLUSION

Based on the forégoing, RAC West respectfully requests that this Court deny SCDOR's

Petition for Rehearing.

NELSON MULLINS RILEY & SCARBOROUGH LLP
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John C Lehe, Jr.

SC Bar No 5719
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