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) CIVIL CASE NUMBER
COUNTY GF CHARLESTON ) ,

) IN THE MAGISTRATE’S COURT
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) ANSWER
Garnaris Hamiilton ‘ FILED ey
2664 Arbutus Avénue ARAESTONC ,
North Charleston, SC 29403 , M Oup
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Henry Scott Sr

165 Waterstone Way .

Goose Creek, SC 29445 (@%3> 20s - 34
DEFENDANT(S) .

On "3/‘3 /é?O /5/ I was served with a Complaint requiring me to answer within thirty days from the date of
service. My Answer, which is hereby filed with the Charleston County Summary Court, is as follows:

CHECK ONE:
A. [J I contest the jurisdiction of the court based on the following: (use additional pages if necessary)

B. [[] I admit everything in the complaint and do not want a trial. ,
C. [J'I admit that I am responsible, but not for the total amount claimed by the Plaintiff(s) because: (use
«dditional pages if necessary)

D. IE"T deny that I am responsible at all because (use addmonal pages if necessary)
At e end of My Hamiltvn leaee, T4 was  hot Yenewed . He ac
Cr« yen” 20 Aays to  More oud and rgmw hi< hclonamﬁ i Me Hemi fon
Sce G F
YOU MUST FILE THIS DOCUMENT WITH THE COURT WITHIN THIRTY DAYS (e r

THE DEFENDANT/PLAINTIFF STATES THAT THE INFORMATION CONTAINED IN THIS ANSWER IS TRUE AND CORRECT
TO THE BEST OF HIS/HER KNOWLEDG‘:" -

v ’ ¥

DATED; 1 3 /3 /&4 /8 /

SlGNATURE F/OEFENDANT(S) (OR ATTORNEY)
**IF MOR AN ONE DEFENDANT, ALL MUST FILE ANSWER**

PLEASE RETURN TO:

Small Claims - North

% 4045 Bridge View Drive, P. O. Box 70235
xNorth Charleston, SC 29405
\{’hone (843) 202-6650
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IN THE SMALL CLAIMS COURT
NORTH AREA DISTRICT

STATE OF SOUTH CAROLINA
COUNT OF CHARLESTON

CASE NO: 2015CV1011500219

GARNARIS HAMILTON,

VVVV\/VV’ N N N N N N N

Plaintift FILED IN
antitl, CHARLESTON COUNTY
V. MAR 0 4 2015
HENRY SCOTT, A
. SMALL CLAIMS COURT
Defendant.

IT APPEARING that the Defendant has requested a Jury Trial and it appearing that such
demands were propérly made and thereby granted,

IT IS THEREFORE,

ORDERED th‘at a pre-trial conference be held to declare.witnes‘ses, enter stibulations, argue
motions, and ostherwise galvanize the issu;s;

ORDERED thet 1f either parly does not appear the céurt may euter a cLsrmssa} or a Judguient

against the party who does not appear.

ORDERED that this pre-trial conference be held in the North Area Small Claims Court
located at 4045 Bridge View Drive, North Charleston, Soﬁth Carolina on Mohday, March 23, 2015

at 1:15 p.m.

IT IS SO ORDERED this the 4? day of

Jameg T yJudge
North Area Small Claims Court

North Charléston, South Carolina




Garnaris Hamilton P 2015-CP-10-3372

Plaintiff 2045 EUG 26 SR IVAR MOTION TO
) AMEND JUDGEMENT
Henry Scott Sr W :

Defendant

The plaintiff moves before the court on a motion to amend the verbal order to a written
order.Specifically to the finding of facts and conclusion of law on the issue presented under SCRCP,54

RULE(E).
MAGISTRATES COURTS RULES
1. Attorney-Client: Sufficient proceés, notice retainer in a civil matter.
é.WilIiam Thrower: No Show at hearing or documents
b.S.C. code of law:titles 27. Residential Landlord and Tenant Act (ACCESS)

.. Rule (8) written notices, demand or similar documents delivery to parties.

2. CONSTITUTIONAL LAW, Jury and Equal protection:
a. Magistrates dismal pf jury in a jury trial with notice.
b. Due process notice requirements for a non-jury trial, or writ of eviction issued by the courts.

3. APPEAL AND ERROR .
Order issued by the Magistrate Court controlled by an error of law, where the order was based on
factual conclusion without evidentiary support.

4. SCRCP RULES v
a.SCRCP Rule {11). Affirmation of counsel.

b. SCRCP Rule(15). Filing after and active Roster

c. Motion to dismiss; on notatimely filed appeal

Plaintiff respectfully request the finding and conclusion of law from the oral ruling of the court.

[, Garnaris Hamiliton certify that | have placéd a copy in the U.S. mail to Henry Scott SR 105 Water Stone

-

Way Goose Creek South Carolina 29445 3 7 /, ; A
3 /—~ &"‘L/Z/"/\ "{jj a'l'/‘/‘/,
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

‘COUNTY OF CHARLESTORE | g F @ -

IN THE COURT OF COMMON PEEAS” CASE NO. 2015- CP-10-3372
: Gernaris Hamilton J01S:SEP 16 PH 29¢ Henry Scott, Sr.

PLAINTIFF(S) T ' l DEFENDANT(S)

‘ .‘ ~JULY 2 maas TROMG At for : L] Plaintiff ] Defendant

o A O T torney for : ainti efen
Submitted by: CLERI{\ CF OUR or
[[] Self-Represented Litigant

O 0 KR O

a

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to tnal or hearing before the court.
The i issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON O Rule 12(b), SCRCP; [ ] Rule 41(a),
SCRCP ('Vol Nonsmt) D Rule 43(k) SCRCP (Settled); [ Other

ACTION STRICKEN (QHECK REASQN) D Rule 40(j), SCRCP; [] Bankruptcy;
E];‘Bmdmg arbitration, subject to right t6 restore to'confirm, vacate or modlfy
itration award; E] Other _

\DISPOSITION OF APPEAL TO THE CIRCUIT COURT (C. (CHECK APPLICABLE BOX):

il Afﬁrmed 7 Réveised; D Remanded [] Other

NOTE, A'ITORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR '
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND\ADJUDGED' . See attached order (formal order to follow) [X] Statement of Judgment

by the Court:

Appellant Gernaris Hamilton's Motion to Reconsxder (Motion to Amend) is respectfully denied.
" ORDER INFORMATION

Thls order ends D does not end the case.
Additional Informatlon for the Clerk :

' Complete this section below when the Judgment aff
should be enrolled. If thére is no judgment informati

INFORMATION FOR . E,JUDGMENT INDEX
title to real or personal property or if any amount
, indicate “N/A” in one of the boxes below.

.Iudgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List hame(s) below) (List amount(s) below)
N/A : ' $

If applicable, describe the property, including tax map information and address, referenced in the order:

R

The judgment information above has been provided by the submlttmg party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and fina! order are submitted to the judge may be provided to the

clerk. Note: Titl

tractors resparchers should refer to the official court order for judgment details. / /
' / . 2117 L 7 % j/

/ - Judge Code Da (3

Pl

SCRCP Form 4C (12/2011) 2 Page 1



£ XR AR

BRUCE A. BERLINSKY, P.A.
Attorney at Law

Mailing Address: One Carriage Lane, Building F Office: (843) 852-2202

PO Box 206 Charleston, SC 29407 Fax: (843) 852-4844

Charleston, SC 29402 Bruce@berlinskylawfirm.com
April 22, 2015

VIA HAND DELIVERY
William Thrown, Esquire
4 Carriage Lane
Charleston, SC 29407

Re: Hamilton v. Scott
DearlBill','

Please be advised that my offer of settlement in the amount of $250.00
il be withdrawn at noon today.

(Al! my witnesses are now available for tnal and I will begin preparing for
the same immediately upon withdrawal of the offer. )

-1 kindly await your client’s reply.
With kind regards, | am
Sincerely,

Bruce A. Berlmsky

BAB/jir
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Gernaris Hamilton, Appellant,
V.
Henry Scott, Sr., Respondent.

Appellate Case No. 2015-002039

Appeal From Charleston County
J. C. Nicholson, Jr., Circuit Court Judge

Unpublished Opinion No. 2017-UP-059
Submitted December 1,2016 — Filed January 25, 2017

AFFIRMED

. Gernaris Hamilton, of Ladson, pro se.

Bruce Alan Berlinsky, of Charleston, for Respondent.

PER CURIAM: Gernaris Hamilton sued Henry Scott, Sr. in magistrate's court
alleging unlawful ouster and unlawful withholding of a security deposit. The
magistrate held a nonjury hearing and granted judgment for Scott. The circuit

b
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court affirmed, and Hamilton now appeals to this court. We affirm' pursuant to
Rule 220(b)(1), SCACR, and the following authorities:

As to whether the magistrate erred in finding Scott had a right to enter the premises
without a writ of ejectment: S.C. Code Ann. § 27-40-530(d)(4) (2007) (permitting
a landlord to enter a leased residence if "the tenant has abandoned or surrendered
the premises").

As to whether the magistrate erred in proceeding with a nonjury trial even though
Scott had previously requested a jury trial: Talley v. S.C. Higher Educ. Tuition
Grants Comm., 289 S.C. 483, 487,347 S.E.2d 99, 101 (1986) ("It is an axiomatic
rule of law ﬁlat issues may not be raised for the first time on appeal."); Tupper v.
Dorchester Cty., 326 S.C. 318, 324 n.3, 487 S.E.2d 187, 190 n.3 (1997) ("[An]
appellant cannot bootstrap an issue for appeal by way of [another party's]
objection.")

As to whether the magistrate should have continued the matter when Hamilton's
attorney left the magistrate's court before commencement of the hearing: Talley,
289 S.C. at 487, 347 S.E.2d at 101 ("It is an axiomatic rule of law that issues may
not be raised for the first time on appeal."); In re Care and Treatment of Corley,
365 S.C. 252,258, 616 S.E.2d 441, 444 (Ct. App. 2005) ("Constitutional issues,
like most others, must be raised to and ruled on by the trial court to be preserved
for appeal.").

As to whether the evidence supported the magistrate's rulings: S.C. Code Ann. §
18-7-170 (2014) (stating the standard of review to be applied by the circuit court
when reviewing a magistrate's judgment); Burns v. Wannamaker, 281 S.C. 352,
357,315 S.E.2d 179, 183 (Ct. App. 1984) (acknowledging "the [c]ourt of [a]ppeals
will presume that an affirmance by a [clircuit [cJourt of a magistrate's judgment
was made upon the merits where the testimiuny is sufficient to sustain the judgment
of the magistrate and there are no facts that show the affirmance was influenced by
an error of law"). :

AFFIRMED.

WILLIAMS, THOMAS, and GEATHERS, JJ., concur.

"' We decide this case without oral argument pursuant to Rule 215, SCACR.



R North “Equal Housing Opportunities”
4 Charleston |

i H Box 70987
ousing . North Charleston, SC 29415-0987

’ : ) Telephone (843) 747-1793
I3 Authonty , : Facsimile (843) 744-3466

0716/2014
HENRY SCOTT, SR. Phone
105 WATERSTONE WAY ‘ . (843)345-1344

GOOSE CREEK SC 29445

Phone

RE: Failed Inspection Notification/30 Day Notification of Abatement

Dear Owner/Landlord:
On 07/09114, we inspected your prbperty located at 2208 CLINTON STREET , NORTH CHARLESTON SC 29405. - This
unit was found to be in vnolatnon of the requirements of the federal Housing Quality Standards (HQS) and has-FAILED the

‘ mspectlon
ALL REPAIRS MUST BE COMPLETED WITHIN 30 DAYS FROM THE DATE OF THIS NOTIFICATION.

~ On §8/19/14, between the nours of 8:30 am and 5:0u pm, we Wiii re-visii your property to conduct a re- ms,)ectlon bt
pursuant to your Housing Assistance Payment (HAP) Contract with the Housing Authority, you are responsible to correct the
failed items on the enclosed inspection report.

If the unit does not compleuh the HQS standards by the date of the second inspection, the HAP Payment for this family
will be-abatedas of 09/01/14. Abatement means that your next HAP will be reduced by the corresponding daily rate for the
number of days-in which the unit is not in compliance. Please reference the HAP Contract, part B, Section 3:-

if you have any questions or concems, please call Ms. Trisa Smalls at 843-266-5928. We look forward to hearing from you. -

e Loy ) N

Housing Authority Hepresentatwe

Enclosure o ' V ~ Y
%ML q-\- MﬂSe_c-\e}v\& pf_f’*f‘(‘éw AP

Tenant: GARNARIS HAMILTON CC: File
’ 2208 CLINTON STREET : . - " . SERENA G_IBBS—JOHNSON

NORTH CHARLESTON SC 29405

41




I nspect;onCheckhst U.S. Department of Bousing ~ . OMB Approval Ne. 2577-0169

ousing «hoice Voucher Program and Urban Development : ) 2014
Housing Office of Public and Indian Housing . (exp 04/30/2014)

Public reporgingburden for this coliection of information is estimated to average 0.25 hours per fesponse, including the time for reviewing instructions,

searching e><xstng data-sources, gathering and maintaining the data needed, and completing and reviewingthe collection of mforrnanon This agency

may not conedUd OF sponsor, and a person is not required to respond to, a collection of information uniess that collection dISplayS a valid OMB control
number, As;urances of confidentiality' are not provided under this collection.

This collection dinformation is authorized under Section 8 of the U.S. Housing Act of 1937 (42 U.S.C. 1437f). The information is used 1o determine
if a unit meets the housing quality standards of the section 8 rental assistance program:

Name of Faf'niiy ) : Tenant ID Number . Date of Reques! {mm/ddyyyy)
HAMILTON <GARNARIS ‘1 XX003704 05/18/2014
Inspector ) Neighborhood Census Tract Date of Inspection (mm/dd/yyyy)
ROBINSON GEORGE . 0.00 ‘ . 07/09/2014
Type of Inspection [ Annual Inspection ) Date of Last Inspection (mm/ddlyyyy) PHA
* [Jinitial [] special Reinspection 10/31/2013 NORTH CHARLESTON HOUSING
A - General Information ‘ .
Inspected Unit 008362 Year of Construction (yyyy) 2006 insp.# 1000023667 | Housing Type (check as appropriate)
e e X| Single Family Detach
Full Addi ludng St i i E
u ress (inicludng Street, City, County, State, Zip) [: Duplex or Two Family
2208 CLINTONSTREET E Row or Town House
NORTH CHARLESTON SC 29405 {_] LowRise: 3/4 Stories
0 County: including Garden
. [7] High Rise: 5 Stories
Number of Chitdrenin Family Under 6 0 D - Manufactured Home
D' Congregate
Owner . Cooperate
Name of Qwner or Agent Authorized to Lease Unil Inspected Phone Number Independent Group
Residence
SCOTT, SR. HENRY ) (843}345-13M D Single'Room Occupancy
Address of Owner or Agent D Shared Housina
105 WATERSTONE WAY [ otrer
GOOSE CREEK SC 20445
B.ASurnma_r.y Decision on Unit ©  (To be completed after form has been filled out)
DP3$SEd " | Number of Bedrooms for Purposes Number of Sleeping Rooms
EFaiie d of the FMR or Payment Standard :
[Tinconctusive 2.00
Inspection Checkiist
tem Kitchen - 1st Floor - Failed Yes | No | In- Comments Approval
No. . {Pass | Fail [Conc. Date
2.10 Stove or Range with Oven : F I Owner Responsibility : : stove surface light won't shut off.
ltem Building Exteriors - 1st Floor - Failed Yes | No | In- - Comments Approval
No. Pass | Fail [Conc. . Date
6.4 Condition of Exterior Surfaces F Owner Responsibility : : check and unstick as needed.

If the owner is required to correct any lead-based paint hazards at the property including deteriorated paint or other hazards identified by a visual assessor, -
or certified lead-based paint inspector, the PHA must obtain certi fication that the work has been done in accordance with all applicable requirements of 24
CFR Part 35. The Lead-Based Paint Owner Certifica tion must be received by the PHA belore the execution of the HAP contract or within the time period
stated by the PHA in the owner HQS violation notice. Receipt of the completed and signed Lead-Based Paint Owner Certification signifies that all HQS
lead-based paint requlrements have been met and no re-inspection by the HQS inspector is required.

_ "Room Codes 1 = Bedroom or any other room used for sleeping (regardless of type of room); 2 = Dining Room or Dining Area; _
3=Second Living Room, Family Room, Den, Playroom, TV Room; 4=Entrance Halls, Conidors, Halls, Staircases; 5=Additional Bathroom;  6=Other

form HUD-52580 (3/2001)

Previous editions are obsolete s
ref Handbook 7420.8



E lnégecﬁon Summary/Comments (Optional)
H N [y t

Provide 3 sg4Mnary description of each item which resulted in a rating of "Fail" or "Pass with Comments®

Tenant ID NyrDE

Inspec_:tor

Dale of Inspection {mm/ddiyyyy)

Address of inspected Unit

)i : 08 CLINTON STREET
XX003704. ROBINSON GEORGE 07/09/2014 2208 CL E
NORTH CHARLESTON SC 29405
Type of Inspec=tion [ Annual Inspection ) [[]nitial [] special Reinspection 0 " County
liem Numi-er

-

Reasor for “Fail* or "Pass with Comments* Rating

Owner Signature

Inspector Signature

Previous editions are obsolete

Page 8

-~ 3
g 3

form HUD-52580 (3/2001)
ref Handbook 7420.8
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) STATE OF SOUTH CAROLINA IN THE SMALL CLAIMS COURT

) ;
COUNTY OF CHARLESTON ) 'CASENO: 2015CV1011500219
' ) COMMON PLEAS: 2015-CP-10-3372
; .
GARNARIS HAMILTON )
Plaintiff- Appellant ) . RETURN
“versus- ; FILED IN
HENRY SCOTT, SR ) CHARLESTON COunTY
) JUL 07 2015
Defendant - Respondent )
g SMALL CLAIMS. COURT

THIS is an appeal from the Charleston County Small Cléirﬁs Coﬁrt North Charleston Division.
The action commenced by the Plamtlff Harmlton ﬁhng a complaint alleging v1olat10ns of
the provisions in the South Carohna Landlord Tendnt Act relatmg to ouster of a tenant and
dep051t.
An attachment to the complaint hsﬂted various items of personal property alleged to be

improperly disposed of by Scott the landlord.

{

[=0] . 0~
, . —< C = casgu
The pro se answer filed by Scott asserted that Hamilton received proper writtgdm Sotig of m:ng
o = S
termination and that Hamilton abandoned the household and his personal propefty bgfailmg)to g =
secure it and leaving d 3 "’g,‘ = 5‘?5
it and leaving doors open. SC i £

. ) == § =
Scott requested.a jury trial in his answer but the demand was waived after heT)‘@in_e.a Dz
. &

counse].
A non-jury trial was conducted on May 2'7, 2015. The court ruled in favor of thé- )

Defendant Scott by written order dated June 1, 2015.
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Garnaris -Hamilton v Henry Scott, Sr.
(2015-CP-10-3372)
August 14, 2015

PROCEEDINGS

THE COURT: All right Mr. Hamilton, I’ve read the
return from the Magistrate. I’11 be glad to hear you on
your appeal.

MR. HAMILTON: Yes, sir. Your Honor, I'm appealing
the case on the findings of the court factual not
conclusive when he said there was evidence to support
that I did not prove ousted. Mr. Scott never produced a
writ of eviction and that’s on page 14 of the judge’s
return which he said that he would produce these in court
when he came. He never produced a writ of eviction to
show that he had legal rights to be in the house under
the resident landlord tenant act 27-40-530.

THE COURT: Is that the reason you’re appealing?

MR. HAMILTON: Yes, sir. I'm appealing the'findings
of the court because I did prové that he ousted me
because he had no probable cause to be in my house
without the writ of eviction notice to be inside the
house to terminate it and a written letter from him in
which he said I abandoned the house. We are under an HCV
contract under North Charleston housing; anything under
that T would have been put out the program. Ana that was
not proven there because he didn’t put any evidence to
prove to show that I abandoned the house which I did not

do because if I abandoned the house under the amendment
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Garnaris Hamilton v Henry Scott, Sr.

(2015-CP-10-3372)

August 14, 2015

to perform, which I amended the complaint to the answer
that shows in there that I am under the HCV program and
anything under the housing authority clearly states there
is no documents of landlord stating that I owed for any
damage to the unit. There is no paperwork from the court
pertaining to the Magistrate writ of eviction; .only the
30 days notice which he wrote a letter telling me he
wasn’t going to renew the contract.

My lease was still up at the time -- and it clearly
states that if I had abandoned the house they would have'
sent me a termination letter for abandonment. So
anything under the court’s finding that I didn’t prove
ousfed because he had no writ-to go in the house. And
legally under 530 of the access clearly states that only
he must give me 24 hours notice before he enters the
premises.

Under 530 it says the only way the landlord has no
other rights it says rights of accessing except pursuént
to a court order which .is a writ permitted by 27-40-720
and 27-40-30 when accompanied by a law enforcement
officer at a reasonable time the purpose to serve a
process of eviction proceedings. These things never
happened. He never evicted me. He never filed a writ of
eviction and that’s clearly a violation of due process

anyway giving notice to be in court.
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EXWiRE 101
City of Novth Clharleston Hawsing uthavi

"Prawiding Sate and Decent Hansing to the Citizens af N arth Charlostnn”

July 21, 2015

To Whom It May Concem:

Reference: Garnaris Hamilton

Mr. Hamilton is a participant in the North Charleston Housing ‘Authority HCV
Program. Per his request for documentation from his folder pertaining to his tenancy
at 2208 Clinton Street, North Charleston, SC, there is no documentation from his
landlord stating that he owes for damages to the unit. There is also not paper work
from the courts pertaining to-him being taken to the magistrate or a Writ of eviction
being done. The only item we have is a 30day notice to vacate given to Mr.

Hamilton from his previous landlord Mr. Henry Scott. -

If Mr. Hamilton had abandoned his unitwe would have sent him'a termination letter
for abandonment. He was issued anew voucher fo look for another unit. We also
have no.documentation stating that Mr.'Hamilton owes his previous landlord Mr.
Henry Scott for damaged that he caused to the unit.

If you need anything further please contact me at 843-266-5902.

(4
'nc?rely, e /
% Z A
Sharon Hill
HCV Program Coordinator

P . Box 70957, Neuth Chaslestor, 8. €. 29415.-0957
Fhiane: 843747179 5—Faz- SY3-784-3466—TDD- §43-767.0552
Wl nchasbousingauthority.com '
RN L
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Garnaris Hamilton v Henry Scott, Sr.
(2015-CP-10-3372)
August 14, 2015

client did not file a writ of ejectment. My client

doesn’t have to file a writ of ejectment. My client was

a defendant in an action Mr. Hamilton filed and we

defended that. As youlknow general law -- well first off
an appeal from Magistrate court is only if the judge made
an error of law.

THE COURT: Not in civil court but in criminal
court that’s correct. You can modify the findings of
fact in the civil side, okay.l

MR. BERLINSKY: But the fact of the matter was my‘
client didn’t have to file a writ of ejectment. He
volﬁﬁtarily left after we sent him>a_letter that said
you’ re violatiﬁg the lease because you have a_dog and the
lease clearly says no animals on the premises. The trial
took place. There was -- Mr. Hamilton testified on his
behalf with no independent witnesses. Mr. Scott
testified on his behalf with three independent witnésses.
The judge has to weigh the creditability of the evidence
and creditability of the witnesses. We proved our case
that he violated the lease. He voluntarily left
therefore abahdoning the premises he came back three to
four times; that was the testimony:to-retrieve his
possessions} He never said I want possession of the
house again'that you've.improperly ousted me until he

files this action several months after he voluntarily

11
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Garnaris Hamilton v Henry Scott, Sr.

(2015-CP-10-3372)

August 14, 2015

left and after the lease expired. So the weigﬁt*of the
evidence ié that my client did nothing wrong othef than
tell him you’re violatiﬁg the lease by having.a dog on
the premises and either you or the dog has to do. The
next thing we know he’s gone; Mr. Hamilton, not the dog.
So I don’t know where we’ve wrongfully ousted him. And I
don’t know that we have to do an eviction.

With regard to the jury trial issue my client
requested the jury trial, not Mr. Hamilton. We decided
to waive the jury trial. We're entitled to do that. He
had notice of that and he told the judge that he was fine
with that. We also discussed Mr. Tﬁrower not being
available and the judgevoffered him the opportunity to
continue the trial and he said I feel comfortable with
you I'm reédy to go forward today. Nobody forced him to
go forward that day. He was in court; he was there
before we were. So I don’t know where there are any
grounds for appeal in this thing where my client did

anything wrong. And that’s resulted in Judge Turner’s

ruling.
THE COURT: Thank you Mr. Berlinsky.
MR. BERLINSKY: Thank you.

THE COURT: All right Mr. Hamilton, anything you
want to say very briefly in reply? '

MR. HAMILTON: Yes, sir. Your Honor, Mr. Scott’s

12
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Chaﬂg

103 St. Philip Street
P.O.Box B
Charleston, SC 29402

_(843) 727-6800
www.charlestonwater.com

- March 24, 2015

Garnaris Hamilton
2064 Arbutus Ave
N Charleston SC 29405-6126

To Whom It May Concern:
Re: - Responsibility Date Letter

- . 2208 Clinton St
Charleston SC 29405-7934

The above referenced service was established in the name of Garnaris Hamilton
on November 1, 2013 until November 4, 2014 at the above referenced location.
At the present time, this is a closed account. "
A new customer signed on to this account on November 5, 2014.

If you have any further questioné, please feel free to contact our office at (843)
727-6800. ‘

Sincerely,

Customer Service Department
Charleston Water System

CS-LTR-017 Responsibility Date Letter



Conclusions .

The court found that appropriate written notice to terrmnate the lease was delivered to
Hamilton by Scott prior to the expiration of the lease. Hamiltqn failed to prove an ouster by the
preponderance of the evidence.

| Addmonally, the court found that although the security dep051t was withheld it was not
wrongfully Wlthheld The ruling was that the expenses 1ncurred by the landlord exceeded the

deposit and that damacres could not be recovered under S.C. Code of Laws, section 27-40-410.

/

[

urner, Magistrate

eston, South Carolina
, 2015
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Garnaris Hamilton v Henry Scott, Sr.
(2015-CP-10-3372)
August 14, 2015
THE COURT: Ahything else?
MR. HAMILTON: You want me to go on?
THE COURT: "All right.
MR. HAMILTON: The jury -- the non jury -- as far
as the non-jury trial in there we were -- I wasn’t given

notice to be to court but attorney William Thrower was

given the notice ---

THE COURT REPORTER: e what was the attorney’s
name?

MR. HAMILTON: William Thrower was given noticé,
attorney Berlinsky, and also Mr. Scotf. I never

received a notice to be in court for a jury trial. But
on the date given for the jury trial Mr; Thrower haa -
access to the court. He had a federal court appointment,
which he should have asked for a continuance. . He did not
ask for a continuance but the judge went on with the case
after the attorney left and dismissed the jury, which is
considered stayed action. He shouldn’t bé involved in a
jury case anyway once he was given notice for a jury
trial that was supposed to happen under the due process
laws. >Aﬁd_as far as Mr. Scott signing a waiver I-never
seen a waiver. I never received anything as far as an
answer, returns or anything.- I never received anything
from the defendant or his counsel; The only reason I

knew about the court date is when I called the Clerk of
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Garnaris Hamilton v Henry Scott, Sr.

(2015-CP-10-3372)

August 14, 2015

left and after the lease expired. So the weight of the
evidence is that my client did nothing wrong other than
tell him you’re violating the lease by having a dog on
the premises and either you or the dog has to do. The
next thing we know he’s gone; Mr. Hamilton, not the dog.
So I don’t know where we’ve wrongfully ousted him. And I
don’t know that we have to do an eviction.

With regard to the jury trial issue my client
requested the jury trial, not Mr. Hamilton. We decided
to waive the jury trial. We’re entitled to do that. He
had notice of that and he told the‘judge that he was fine
with that. We also discussed Mr. Thrower not being
available and the judge offered him the opportunity to
continue the trial and he said I feel comfortable with
Jyou I'm ready to go forward today. . Nobody forced him to
go forward that day. He was in court; he was there
before we were. So I don’t know where there are any
grounds for appeal in this thing where my client did
anything wrong. And that’s resulted in Judge Turner’s
ruling.

THE COURT: Thank you Mr. Berlinsky.

MR. BERLINSKY: Thank you.

THE COURT: All right Mr. Hamilton, anything you
want to say very briefly in reply?

MR. HAMILTON: Yes, sir. Your Honor, Mr. Scott’s

12
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Judge James Turmmer
Magistrate

) ~ Clerk of Court '
’ " 100 Broad Street, Ste. 106
' Charleston SC 29401 :

‘CASE NO:

Dear Madam Clerk:

CHARLESTON
ECQUNTY B

SOLH H CAROLINA ROTINA

NORTH AREA SMALL CLADMS
COURT

Tuly 6, 2015 .
VIA INTER-OFFICE MAIL

RE: GARNARIS HAIVIILTON vs. HENRY SCOTT
2015CV1011500219
" COMMON PLEAS: 2015-CP-10-3372

843.202-6650

Fax: 843.202-6652

Lonnie Hamilton, IT1 Publac Services
- Building

4045 Bridge View Drive

Post Office Box 70235

North Charleston, SG 29415-0235

Enclosed you will find an original case file and two c,0ples Magistrates Return regardmg the

T R e P e TR

" above captioned case. I wouild apprec1ate it if you would ﬁle the Return and return a filed copy to

me in the envelope prov1ded
Thanking you in advance, I am,

mcercly,

Kimbe l% m QJ@

elpit -
Summary Court Spemahst

Enclosure: File/Return

RECEIPT )

RECEIPT OF THESE DOCUN[ENTS IS ACKN OWLEDGED BY:

(X) Clerk of Court W County

( )Magistrate S ._1’ : |

‘Datc of Receipt: %/ . ,_ 5,20 25' By %% @74
- . (Nee and Title)

MR. &
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" STATE OF SOUTH CAROLINA IN THE SMALL CLAIMS COURT

)
COUNTY OF CHARLESTON ) 'CASE NO: 2015CV1011500219
' ) COMMON PLEAS: 2015-CP-10-3372
)
GARNARIS HAMILTON )
Plaintiff- Appellant ) . RETURN
-Versus- 3 _ FILED IN
HENRY SCOTT, SR. ) CHARLESTON COuNTY
) JUL 07 2015
Defendant - Respondent )
g SMALL CLAIMS COURT

THIS is an appeal from the Charleston County Small Claims Court, North Charleston Division.
The action commenced by the Plamtlff Ham11t0n filing a complaint alleging v1olat10ns of
the provisions in the South Carohna Landlord Tenant Act relatmg to ouster of a tenant and

deposxt.

An attachment to the complaint hsted various 1terns of personal property alleged to be

improperly- chsposed of by Scott the landlord. .

co

The pro se answer filed by Scott asserted that Hamilton received proper Mnttfsimotxg of w}'E‘E

' Trﬁ C Lcfornore. .2

termination and that Hamilton abandoned the household and his personal propetty bgfallmg)to g T
=

. . . o _é. = si(":z.)é:—:_:—

secure 1t and leaving doors open. 24 x & ¢ 5

- : A=
Scott requested.a jury trial in his answer but the demand was waived after he o@med S
. &

counsel.
A non-jury trial was conducted on May 2.7, 2015. ‘The court ruled in favor of tHe - .

Defendant Scott by written order dated June 1, 2015.



~

LT e T

Factual Background

Mr. Hamilton adm1tte;i the lease into ev1dence which expressed an ;expxratl on date of
November 1, 2014 at midnight. The lease commenced on November 1, 2013 and stated it was
fora one year term.

Hamilton testified that he appeared on November 1, to an\./e e{/erythjng out but that Scott
along with a painter and another individuél clea’ning the' premuses had already entered.

Hamilton testiﬁed that numerous items were missing and recited their 4value He testified
that his monthly rent contnbuuon was twenty two dollars per month and that he pa1d a security
deposit of ﬁve hu.ndred fifty dollars which was not returned.

Scott testified that he discovered an unauthorized dog and sent written notice per the
lease terminating the tenancy as of Qctober 1,2014. He testified that between twelve to thirteen

hundred dollars was expended for repairs and painting including but not limited to damage from = .

' the dog. This expenditure exceeded the security deposit.

Shirley Washington, the sister in law of Scott who was also the next door neighbor of

Hamilton testified that she observed several trucks loaded by Hamilton and he appeared to have

completely vacated.

Emily Hamilton testified that she cleaned the propert);' for Scott. She testified that

Hamilton appeared and did not want to recover anymore items left at the premises. She

described the items as trash. Emily Hamilton did not observe any of the items that the Plaintiff

Hamilton claimed to be missing,



Conclusions .

The ceurt found that appropriate written notice to termina_te the lease was delivered to
Hamilton by Scott prior to the enpiration of the lease. Hamilton failed to prove an ouster by the
preponderance of the evidence.

Addmonally, the court found that although the security deposxt was withheld it was not
wrongfully W1thheld The ruhno was that the expenses Incurred by the landlord exceeded the

dep031t and that damaces could not be recovered under S.C. Code of Laws, section 27-40-410.

| VRCMC'

7

lly Submitted,

urner, Magistrate

gy
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Chor.22. 2005 10:43AM Vo.8754 7. |

BRUCE A. BERLINSKY, P.A.

e Attorney at Law
I: .!- E i! .'A ‘ . .

‘ One Carriage Lane, Building F | Office: (843) 852-2202
P.O. Box 206 Charleston, SC 29407 Fax: (843) 852-4844
Charleston, SC 29402 ) : Bruce@berlinskylawfirm.com

Fax Transmittal
TO: Honorable James Tumer FAX#: (843)202-6652

FROM:  Jessica Reynolds/Bruce A. Berlnsky ~ DATE: April 22, 2015

Gamaris Hamllton v. Henry Scatt, Sr.
RE: Case No.: 2015-CV-1011500218 ' PAGE: 2 (Including cover)

Judge Turner, -
Please ses atfachad lettar from Mr. Berliri_sl&.: |
‘Thanks, |

Thanks FiLep IN-CHARLESTON COU&W
o APR 2.2 ap15-

Jessica Reynolds . o7

Legal Secretary/ Bruce A. Berlinsky SMALL CLAIMS COURT |

MR 17
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NOoRTH AREA SMaLL CLaims COURT
40545 BRIDGE VIEW DRIVE
NORTH C{-Iﬁ\)U‘.EQTON, SC 29405

Rctusn Service Requesred

i

William J. Thrower, Esquire
Thrower & Schwartz
6 Carriage Lane, Ste. A~
Charleston, SC 29407

NorTH AREA SMaLL Craims COURT

4045 BRIDGE VIEW DRIVE . ) .
NORTH CHARLESTON, SC 29405

Rerurn Service Requested

" Bruce Berlinsky, Esqu:i:é
1 Carriage Lane, Ste F
Charleston, SC 29407 .

MR 1



Wit LLAaM J. THROWER
ATTARNEY

THRUOWER & SCHWARTZ

[
6 CARRIAGE LANE, SUITE A
CHARLESTON, SC 2945837

Orrce:iB43) 571-4604 Fax: (B<43) 571-4602

I =

WILLIAMJTHROWER@GMAIL.COM




© 843.202-6650
Fax: 843.202-6652

SOBTH CARGUINA . . : ’
E : Lonnie Hamilton, ITI Public Services

Building

: : e ' " 4045 Bridge View Drive

Judge James Tumer NORTH AREA SMALL CLAIMS ) Post Odﬁglcc Box 70235

Magistrate : COUR’I: . - North Charleston, SC 29415-023_5
April 22, 2015

Iy
'

William J. Thrower, Esquire
Thrower & Schwartz
6 Carriage Lane, Ste. A
Charleston, SC 29407 -

Bruce Berlinsky, Esquire
1 Carriage Lane, Ste. F
*Charleston, SC 29407

RE: GARNARIS HAMILTON vs. HENRY SCOTT, SR.
/ CASENO:  2015CV1011500219 i

Notice to all parties:

This letter is to advise all parties that the Jury Trial for the above referenced case has been
scheduled. This trial will take place on: ' - * : -

WEDNESDAY, MAY 27, 2015 AT 9:00 A.M.

If either party does not appear the case may be dismissed and a Judgment may be entered against
the party who does not appear. Documents or photographs submitted as evidence. will not be
returned. Please make copies of all documentation that needs to be retained. - ‘

If you have witnesses, books or any evidence bearing on this claim, you should bring them with

you at the time of the hearing. If you need to subpoena witnesses, your request for subpoenas

must be submitted to. this Court as’soon as possible prior to the hearing date and a fee of eight .

($8.00) Dollars will be charged for each subpoena. This fee must be remmitted when the subpoena -

is requested. The Court does not provide a court reporter. You must make any appropriate

arrangements. A WRITTEN, NOTARIZED, OUT OF COURT STATEMENT FROM A
e WITNESS _CANNOT _BE-USED-AS-EVIDENCE.— A WITNESS-MUST-APPEARIN— -

: PERSON IN COURT TO TESTIFY. - -

Please. c_:‘_ﬁcck in with the Small Claims office i)n'or to entering the courtroom and if you
ing to this matter, please don’t hesitate to contact this Court.

cc: file - ..
Enclosure:v Jury List
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CHARIESTON .- 843.202-6650

: m:_w_.._..___(-;O{{?“erE - ' Fax: 843.202-6652

SOETH-CAROUINA Lonnie Hamilton, 111 Public Services

) - Building

: o - . . 4045 Bridge View Drive

Jude James Tumer , NORTH AREA SMALL CLAIMS , PostOffice Box 70235

Plagistrate Lo COURT North Charleston, SC 29415-0235
March 23, 2015-

Wiliam J. Thrower, Esquire. , .
Thrower & Schwartz - ’ - Co-
6 Carridge Lane, Ste. A

Churleston, SC 29407

Henry Scott, Sr.
lOSrLr\irlate‘rstone Way
Goose Creek, SC 29445

RE.  GARNARIS HAMILTON vs. HENRY SCOTT, SR. -
CASE NO: 2015CV1011500219 -

Nolice to all parties:

This letter is to advise a.ll parties that the Jury Trial for the above referenced case has been
scheculed. This trial will take place on: ' o ‘ :

THURSDAY, APRIL 23, 2015 AT 9:00 A.M.

If either party does not appear the case may be dismissed and a Judgment may be entered against

: Enclosure: Jury List

theparty who does not appear. Documents or photographs submitted as evidence will not be
returned. Please make copies of all documentation that needs to be retained.

If you have witnesses, books or any evidence bearing on this claim,. you should bring them with

you at the time of the hearing. If you need to subpoena witnesses, your request for subpoenas

must be submitted to this Court as soon as possible prior to the hearing date and a fee of eight
($8.00) Dollars will be charged for each subpoena. This fee must be remitted when the subpoena

is requested. The Court does not provide a court reporter. You must make any appropriate
arrangements. A WRITTEN, NO%ARIZED, OUT OF COURT STATEMENT FROM A
WITNESS CANNOT BE USED AS EVIDENCE. A WITNESS MUST APPEAR IN - .
PERSON IN COURT TO TESTIFY. ' - .

Please check in with the Small Claims office prior to -entering the courtroom and if you -
have any questions pertaining to this matter, please don’t hesitate to contact this Court. =

cc: file -

Mg.32
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Garnaris Hamilton v Henry Scott, Sr.
(2015-CP-10-3372)
August 14, 2015

Mégistrate court. And as far as me not being there to
come back; no I wasn’t there because I had a nervous
breakdown. I was at the Charleston Center and if you
look inside the original filing I do have the papers in
there stating‘that I was in Charleston Center because I
had a breakdown, Your Honor.

THE COURT: Okay. Thank you so-very,much.
Looking at the Magistrate’s return, look at the
Magistrate’s file the Magistrate found for the defendant
and said the plaintiff failed to prove ouster. The
plaintiff brought the action in the case so as far as his
argument on the eviction etcetera the Magistrate found
that he was not ousted, he voluntarily left. And I see
no error of law or any reason to modify the findings of
the Magistrate at the lower court ---

| MR. HAMILTON: -—- Your Honor ---

THE COURT: --—- the appeal is denied. Have a good
day. '

MR. HAMILTON: Okay; Thank you.

THE COURT: Thank you very much.

‘MR. BERLINSKY: Thank you, Your Honor.

MR. HAMILTON: Thank you, Your Honor.

THE COURT: Mr. Berlinsky, you want to do a>erm
order or do you want me to do a short order?

MR. HAMILTON: Yes, sir. Please do a form order

14
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| - Garnaris, Hamﬂtoanenry' Scott Sr :
L(2015 CP: H)3372) )
[\ugust14 2015

:please,

THE COURT" Do;you*Waht me to do a short order or a

: form order'———

MR BERLINSKY == yes, please if you don’t mind.
I mean 1f you prefer I’11 do it.

THE. COURT: It doesn’t matter. I’1l do a short

‘order just stating that the appeal is denied based upon

the record.
MR. BERLINSKY: Okay.
THE COURT:  Okay. Thank y'all very much.
MR.‘BERLINSKY: Thank you, Your Honor.
MR. HAMILTON: Thank you.

*Fxkxkkk*END OF TRANSCRIPT OF RECORD**** %% %%
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Gernaris Hamilton, Appellant,

RECEIVED
 APR 24200
s.C. SUPREME COURT

V.
" Henry Scott, Sr., RespOn(iént.‘

Appellate Case No. 2015-002039

Appeal From Charleston County
J. C. Nicholson, Jr., Circuit Court Judge

Unpublished Opinion No. 2017-UP-059
Submitted December 1, 2016 — Filed January 25, 2017

AFFIRMED

Gernaris Hamilton, of Ladson, pro se.

e T e el e SR - e et it et

Bruce Alan Berlinsky, of Charleston, for Respondent.

PER CURIAM: Gernaris Hamilton sued Henry Scott, Sr. in magistrate's court,
alleging unlawful ouster and unlawful withholding of a security deposit. The
magistrate held a nonjury hearing and granted judgment for Scott. The circuit




court affirmed, and Hamilton now appeals to this court. We affirm! pursuant to
Rule 220(b)(1), SCACR, and the following autherities:

As to whether the magistrate erred in finding Scott had a right to enter the premises
without a writ of ejectment: S.C. Code Ann. § 27-40-530(d)(4) (2007) (permitting

a landlord to enter a leased residence if_"the tenant has abandoned or surrendered
the premises") ad

As to whether the magistrate erred in proceeding with a nonjury trial even though
Scott had previously requested a jury trial: Talley v. S.C. Higher Educ. Tuition
Grants Comm., 289 S.C. 483, 487, 347 S.E.2d 99, 101 (1986) ("It is an axiomatic
~ rule of law that issues may not be raised for the first time on appeal."); T upper v.
Dorchester Cty., 326 S.C. 318, 324 n.3, 487 S.E.2d 187, 190 n.3 (1997) ("[An] "
appellant cannot bootstrap an issue for appeal by way of [another party's]
objection.").:

As to whether the magistrate should have continued the matter when Hamilton's
attorney left the magistrate's court before commencement of the hearing: Talley,
289 S.C. at 487,347 S.E.2d at 101 ("It is an axiomatic rule of law that issues may
not be raised for the first time on appeal."); In re Care and Treatment of Corley,
365 S.C. 252, 258, 616 S.E.2d 441, 444 (Ct. App. 2005) ("Constitutional issues,

like most others, must be raised to and ruled on by the trial court to be preserved
for appeal."). L :

3

Asto whether the evidence supported the magistrate's rulings: S.C. Code Ann. §
18-7-170 (2014) (stating the standard of review to be applied by the circuit court
when reviewing a magistrate's judgment); Burns v. Wannamaker, 281 S.C. 352,
357,315 S.E.2d 179, 183 (Ct. App. 1984) (acknowledging "the [c]ourt of [a]ppeals
will presume that an affirmance by a [clircuit [c]ourt of a magistrate's judgment
was made upon the merits where the testimony is sufficient t}o sustain the: Judgmient
»nf the maglstrate and there are no facts that show the aﬂlrmance was. 1nﬂuen ced b b

~ an error of law - ‘

AFFIRMED

WILLIAMS, THOM .S, and GEATHERS, JJ., concur.

' " . c
' We decide this case without oral argument pursuant to Rule 215N3R.
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PETITION FOR REHEARING
Appellant Hereby moves before the court on SCACR Rule 221 Rehearing on:
PRESERVATION OF ISSUE FOR APPEAL

In the Matter of the Treatment and Care of Luckabaugh, 351 S.C. 122, 568 S.E.2d 338 (2002).
The court held in Luckabaugh that the circuit court erred in failing to set forth its findings-and
violating Rule 52 (a), SCRCP-in an initial merits hearing under the +.>i > Luckabaugh recognizes
the obvious-meaningful appellate review is more readily obtained when we are presented with a
clear presentation of the basis for the circuit court’s findings:

Trail courts, sitting without juries in an action at law, write their findings specially and
separately: ‘ '

To allow a reviewing court to determine from the record whether the judgement-and the
legal conclusions which underlie it-represent a correct application of the law. The requirément
for appropriately detailed findings is thus not a mere formality or a rule of empty ritual; it is
designed instead to dispose of the issues raised by the pleadings and to allow the appellate courts
ﬁo perform their proper function in the judicial system.

Appellant contends the lower court erred because it failed to substantially comply with Rule
52(a), SCRCP. When reviewing an action at law, on appeal of a case tried without a jury, this-

. Court will not disturb the judge’s finding of fact “unless found to be without evidence which
reasonably supports the judge’s findings.” Townes Associates, Ltd. V. City of Greenville 266
S.C. 81, 86,221 S.E.2d. 773, 775 (1976). The South Carolina Rules of Civil Procedure require
“[i] in all actions tried upon the facts without a jury or with an advisory jury, the court shall find
the facts speéial and state separately its conclusions of law thereon.” Rule 52(a), SCRCP." The
rule is directorial in nature so “where a trial court substantially complies with Rule (52) and
adequately states the basis for the result it reaches.

Appellant filed a Motion to Alter or AMEND. Facts finding and Conclusion of law August 26,
2015. S.C. 403. S.E.2d 122 (S.C. 1991) Chiappetta V.ORR, 359, S.E. 530 (S.C.Ct.App.1987).

(See Recordslon Appeal page (3) Motion to Alter or Amend Rule 59(¢))



As to S.C. Code Ann & 27-40-530 (d) (4) 2007 tenant could not abandoned or
surrendered premised. (See Records on appeal) “AMENDMENT TO : _ © CONFORM

* TO THE EVIDENCE ON MOTION TO DISMISS. Page (42). If Appellant abandoned
premise’s a termination letter from North Charleston Housing would have been sent an
appellant wound have been terminated from the Housing Program. The Charleston water
system letter stating that service started November 3, 2013 until November 4, 2014 page
(25) see Records on Appeal (Amendment Pleading and Exhibits).

As to what the opinion of the court said if “the tenant has abandoned or surrendered the
premises

This was before (raised) the Court but not ruled on all the facts are in the Records on
appeal.

Appellant respectfully submits this Petition that the lower court erred in S.C.R.C.P Rule’s 52(a)
and 59(e). No findings of fact or conclusion of law after the judgment of the court or on the
motion filed.

Gernaris Hamilton

- e R7pectfully Submijtted, '
NG - |
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Charleston, SC 29409
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I have serve this Rehearing Petition to Burce A. Berlinsky, P.A. at One Carriage Lane, Bldg. F,
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LETTER TO THE APPELLATE COURT CLERK: FILING FEE, FOR PETITION FOR
REHEARING UNDR SCACR 221 AND 240

RE: Gernaris Hamilton Appellant, Bruce A. Berlinsky, P.A. for Respondent case # 2015-002039

Dear Ms. Kitchings,
Enclosed is the filing fee of $25.00.
Enclosed are the following

1. Proof of Service Resent to Bruce A. Berlinsky, P.A.
2. The Original and six copies
3. Money Order for filing $25.00

RN

\:

Respectﬁll;y Submxtted*“_
/ éz;rta’rvls H;mf[/ré /?
4453 Jenwood Street
Ladson, S.C., 29456
(843)718-8952

Bruce A. Berlinsky, P.A. .

One Carriage Ln. Bldg. F F/ *’“MN , 25"1;7

Charleston, SC 29407

(843)852-2,202 @CM)“/W

Respondent RAYBURNE J. TURNER

My Commis;ion Expires:
August 21, 2024
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ISSUES MISAPPRENDED

Rule 52(A) SCRCP

Rule 59 (E) SCRCP

S.C. Code ANN 27-40-530 (D) (4)
S.C. Code of LAW 18-7-170
RECORDS ON APPEAL



PETITION FOR REHEARING

Appellant move’s before the court on this petition under SCACR Rule 221 and Rule 240.a
petition that the court have overlooked the records on appeal from the lower court in reference to
“ISSUES being raise for the first time on appeal.” “PRESERVATION “

Facts

The records on appeal pages 2, 3, and 4 it is very clear that appellant filed in court after being
denied a Rule 59(e) in compliance with SCRCP. The court did not file a form order 52 (a) as
required in a non-jury trial. (See records on appeal transcript pages 14 — lines 17-25 and page 15
lines 1-8) The court did not file the SCRCP Rule 52(a) finding by the court but in fact ask the
attorney for the Respondent to write the SCRCP Rule 52 (a) for him (see Records on appeal
transcript pate 14 line 23-24.) “Due Process protection afforded by the fourteen amendment and
South Carolina Constitution “To preserved the Issue” and Equal Protection. South Carolina
Constitution Art. I3 “Requires “All PERSON” to be treated alike circumstances and conditions
both in privileges conferred and liabilities imposed. By the courts Action toward the Appellant
its clear the court was not going to give the appellant facts finding or conclusion of Law.

Issues Over Looked
SCRCP Rule52 (A)

In the Matter of the Treatment and Care of Luckabaugh, 351 S.C. 122, 568 S.E.2d 338 (2002).
The court held in Luckabaugh that the circuit court erred in failing to set forth its findings-and
violating Rule 52 (a), SCRCP-in an initial merits hearing under the Act.2 Luckabaugh recognizes
the obvious-meaningful appellate review is more readily obtained when we are presented with a
clear presentation of the basis for the circuit court’s findings:

Trail courts, sitting without juries in an action at law, write their findings specially and
separately:

To allow a reviewing court to determine from the record whether the judgement-and the
legal conclusions which underlie it-represent a correct application of the law. The requirement
for appropriately detailed findings is thus not a mere formality or a rule of empty ritual; it is
designed instead to dispose of the issues raised by the pleadings and to allow the appellate courts
to perform their proper function in the judicial system.

Appellant contends the lower court erred because it failed to substantially comply with Rule
52(a), SCRCP. When reviewing an action at law, on appeal of a case tried without a jury, this
Court will not disturb the judge’s finding of fact “unless found to be without evidence which
reasonably supports the judge’s findings.” Townes Associates, Ltd. V. City of Greenville 266

i



S.C. 81, 86,221 S.E.2d. 773, 775 (1976). The South Carolina Rules of Civil Procedure require
“[1] in all actions tried upon the facts without a jury or with an advisory jury, the court shall find
the facts special and state separately its conclusions of law thercon.” Rule 52(a), SCRCP. The
rule is directorial in nature so “where a trial court substantially complies with Rule (52) and
adequately states the basis for the result it reaches.

SCRCP Rule 59(E)

Appellant filed a Motion to Alter or AMEND. Facts finding and Conclusion of law August 26,
2015. Chiappetta V.ORR, 359, S.E. 530 (S.C.Ct.App.1987). Jackson V speed, 326 S.C. 289.486
S.E. 2d 750 (1991) holding issue not presented for appellant review where appellant failed to
object to the cost issue either at the hearing or in their motion to alter or amend the order.
Noisett V. Ismail 304. S.C. 56.403 SE 2d.122 (1991) holding that where a trial court does not
explicitly rule on an argument raised and appellant makes no Rule 59 (e) motion to obtain a
ruling the appellate court may not address the issue. (Jackson V. Speed, Suprai.. Noisette V
Ismail. This issue was not presented for appellate review because it was not rulled upon by the
trial court and no Rule 59 € SCRAP motion made. |

Inside the Records on appeal

1. Page (4) Denial of the appeal
2. Page (3) Rule 59€ Motion to alter or amend order
3. Page (2) Denying Motion to alter or amend

Transcript

1. Page 14. Line 25 Appellant asked the court for a form order

2. Page 14 Line 23 and 24 the court asked Respondent to write the SCRCP Rule 52 (a)
Findings by the Court.
3. Alook at the Magistrate’s file (page 14- line 8-9)

ABANDOMENT
Page 25 Charleston water system letter of service
Page 42 — Amendment to confirm North Charleston Housing Authority letter. HCV Program.
I

As to S.C. Code Ann & 27-40-530 (d) (4) 2007 tenant could not abandoned or
surrendered premised. (See Records on appeal) “AMENDMENT TO COT CONFORM
TO THE EVIDENCE ON MOTION TO DISMISS. Page (42). If Appellant abandoned
premise’s a termination letter from North Charleston Housing would have been sent an
appellant wound have been terminated from the Housing Program. The Charleston water



system letter stating that service started November 3, 2013 until November 4, 2014 page
(25) see Records on Appeal (Amendment Pleading and Exhibits). .., ye 42

- As to what the opinion of the court said if “the tenant has abandoned or surrendered the
premises

This was before (raised) the Court but not ruled on all the facts are in the Records on
appeal.

Appellant respectfully submits this Petition that the lower court erred in S.C.R.C.P Rule’s 52(a)
and 59(e). No findings of fact or conclusion of law after the judgment of the court or on the
motion filed.

APPEAL ERROR

S.C. Code Ann & 18-7-170: The evidence to support the finding of the court. The standard of
review to be applied by the circuit court when reviewing a magistrate judgement:

The judge general ruling is insufficient on the issue for appellant review. Appellant moves to
alter and amend judgement with SCRCP Rule 59 € after the court erred “in asking” Respondent
to write the order of the court. (Records on Appeal transcript page 14 Line 23-24).

Appellant moves before the appellant court that the Records on Appeal state’s the fact that the
lower court ERRED and this case should be ‘Reversed” SCRCP Rule 59 (e) was filed.

%/ espectﬁ.llly Submitted,
[/ Z,/

ernaris H m1 fon
4453 Jenwood» Street

Ladson, S.C., 29456

(843)718-8952

Bruce A. Berlinsky, P.A.
One Carriage Ln. Bldg. F
Charleston, SC 29407

(843)852-2202 RAYBURNE J. TURNER

My Commission Expires:

Respondent August 21, 2024



The South Carolina Court of Appeals

Gernaris Hamilton, Appellant,
V.
Henry Scott, Sr., Respondent.
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ORDER »

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for grantmg a rehearing. Accordingly, the

petition for rehearing is denied. ,

Columbia, South Carolina

cc:
Gernaris Hamilton

Bruce Alan Berlinsky, Esqu1re
The Honorable J. C Nicholson, Jr.
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