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The actions of respondent Billy Ulm (“Ulm”) necessitated this appeal. Ulm’s Motion to
Dismiss accuses appellant Jonathan Ramaci (“Ramaci”) of manufacturing an immediateiy
appealable issue, but it is the actions of Ulm—not Ramaci—that require this appeal. |

‘Ulm’s attempt to revive stale claims and insert them into the underlying case through an
improper and belated assi gnment to circumvent the statute of limitations created the issue Ramaci
now appeals. Ramaci moved to enjoin the improper assignment. The triél court de'nied Ramaci’s
- request for a permanent injunction. By statute, the deniél of a motion for an injunction is
immediately appealable. S.C. Code Ann. § 14;3—330(4).

Despite going to great lengths to accuse Ramaci of attempting to appeal issues which are
not subject to immediate appeal, Ulm fails to address the fact that Ramaci properly éppealed from
the denial of an injunction. This Court has jurisdiction by statﬁte and cannot dismiss this timely
and proper appeal.. Therefore, the Court should deny the Motion to Dismiss.

BACKGROUND

The plaintiffs filed suit against defendants Jonathan and Haverly Ramaci, Billy Ulm, and
Richard Scétt on-August 19, 2013, alleging numerous causes of action related to the plaintiffs’
investments in, and Defendants’ management of, a technolo gy startup company known as iCache.
Ulm filed an Amended Answer and Cross-Claims on J anuary 23, 2014, asserting causes.of action
against Ramaci.!

Nearly two and a half years after the initial compléint was filed, on December 21, 2015,
Ulm filed a Motion seeking to substitute The William L. Ulm, Sr. 2006 Delaware Trust (the

“Trust™) as the proper cross-claimant in the claims brought against Ramaci (the “Substitution

' A more detailed backgrbund of the case and procedufal posture of the appeal is included in the
Initial Brief of Appellant. See (Initial Brief of Appellant, at 2-9). Ramaci fully incorporates his
brief and each issue raised therein by express reference.



Motion™). (Motiori to Substitute “The William L. Ulm, Sr. 2006 Delaware Trust” As Cross-
Claimaﬁt (“Sﬁbstitution Motion”), atf[ached as Exhibit A). Ramaci opposéd ’Ulm’s substitutioﬁ
motion in both a memorandum of law in opposition to Ulm’s Substi‘;ution Motion on February 4,
2016, (Ramaci’s Memo in Opp. to Substitution Motion pp. 2, 9, attached as Ekhibit B), and a
Summary Judgment Mdtibn as .to. the cross-claims asserted by Ulm, on the Baéis that the
substitution was imprqur and barred by the .statut'e‘ of limitations. .(Ramaci’s Motion for Sﬁmm.
J. filed Feb. 4, 2016, attached as Exhibit C).

On February 22, 2016, fu'st two days before a hearing on the Substitution Motion was to
take place, counsel for Ulm informéd the trial court and parties to this case that the Trust had
executed an Assigﬁment of Claims (“Assignment”) whereby the Trust purported to assign its right
* to prosecute the cross—lclaims to Ulm individually on February 19, 2016, though the Trust retained
actual ownership of thé iCache shares. (Ulm’s Memo in Opp. to Motion for Summ.v J.p. 4, attached
as Exhibit D). The trial court heard arguments on pending motions on February 24, 2016. (Tr. of
Feb. 24,2016 Hr’g p. i, attached as Exhibit E). Counsel for Ulm informed the trial court and the
parties to this case thaf he would be Withdrawing the Substitu_tion Motion. . (Id. p. 39). The
substitution motion was thereby néver ruled on. Based on the allegéd assignment, Raméci moved
to permanently enjoin any assignment of the cross—claims because the-claims were stale and the
assignee could no't'revivevthe tardy claims by the assignment. (Id. pp. 42-43). Ramaci ﬁl-ec_l his
Motion for Permanent Injunction on February 25, 2016, requesting an order from the trial court -
enjoining the purported Assignment of Claims b'y the Trust to Ulm or, in the alternative, enjoining
Ulm from attempting. to assert any claims acquired pursuant to the Assignment in this action.
(Mo.tion for Perm. Inj. p. 1, éttached as Exhibit F). By Order entered February 22, 2017, the trial

court denied Ramaci’s Motion for Permanent Injunction. (Order). Ramaci filed his Notice of



Appeal from that order on February 27, 2017 and filed this Initial Brief of AppeHant on March 29,
2017. Respondent Ulm’s initial brief would have been due on April 28, 2017. Rather than
substantively respond to the brief, Ulm filed this motion to dismiss hoping the Court will look the

other way on the unfime_ly claims and bless the unlawful assignment.



- ARGUMENT

Defendant Ulm has moved. to dismiss Ramaci’s appeal, claiming that “[b]y cloaking issues
that are plainly nbt immediately appealable as an impréper rejectiqn of a lmotion for injunctive
relief, the only conclusion to Be drawn is that Ramaci’s appeal was filed for the purpose of delaying
the trial of the underlying action.” (Ulm’s Motion to Dismiss at 8). Not only are the allegations in.
Ulm;s Motion to Dismiss unfounded, they are unsupported by the facts and procedural history of.
this case. Ulm’s Motion to Dismiss and his accusations of delay ignore the facts thét (D a‘ denial
of a permanent injunction is immediately appealabie by statute; (2) all of the arguments in the .
Initial Brief of Appellant were raised by Ramaci and considered by the trial court in his briefing
in support of his moﬁon for permanent injunction; and (3) Ramaci was left with no choice But to
move for a permanent injunction as a r¢sult of Ulm’s procedural gamesmanship.

L. Ramaci Has Appealed the Trial Court’s Denial of His Motion for Permanent
Injunction, Which is an Immediately Appealable Order.

Und'er South C_arolina law, it is well established that the deniél of a permanent injunction
is immediately appealable. S.C. Code Ann. § 14-3-330(4) (providing appellate jurisdiction to
immediately review “[a]n interlocutory order or decree in a court of common pleas granting,
continuing, modifying, or refusing an injunction or granting, continuing, modifying, or refusing
‘the appointment of a receiver”). It is undisputed that Ramaci filed a motion for a permanent
injunction seeking to enjoin the improper assignment or Ulm’s assertion of the imprbperly
assigned cross-claims, and that the trial court considered and dénied the motion. This decision,

which is the basis for Ramaci’s appeal, is clearly properly appealable at this time.



II. The Trial Court Considered and Rejected Ramaci’s Arguinents Regarding
Timeliness and Real Party in Interest in Denying His Motion for Permanent
Injunction.

bUlm’s Motion to Dismiss does not contest that the denial of an injunction may be -
immediately appealed. Insteéd, ‘Ulm argues that a denial of a motion for summary judgment is not
immediately appealable and contends Ramaci “simply repackaged his rejected arguments for
summary judgmgnt as reasons the trial court erred in denying his motion for injunctive relief.”
However, Ulm conveniently over_looks the fact that Ramaci undeniably r‘aisedv the iséues addressed
- in hié Initial Brief of Appéllant, including the fact that the cros‘s-claims are stale and derivative ih .
nature, in his Memorandum in Support of his Moﬁon for Permanent Injunction. See (Memo. In
Supp. Motion for.Perm. Inj., attached as ExhiBit G). The trial couﬁ expressly considered these
arguments in denying the iﬁjunction. |
Ramaci does not appeal from the denial of his motion for summary judgment or his motion
to dismiss.» While tﬁese argurﬁents may overlap with those advanced iﬁ Ramaci’s corresponding
motion for summary judgment, they nonetheless serve as fhe basis for Ramaci’s contention
regarding the impropriety of the assignment and suppoft his reqﬁest for injunctive relief. - The
Court cannot determine whether to grant an injunction without ﬁfst analyzing whether Ulm should
“be barréd from asserting the cross-claims. Thus, Ulm’s attempt to assign the stale claims via an
improper assignment necessarily required the trial court to inquire into the timeliness of the claims.
The .trial court specifically considered these arguments and rejected them in .denyi‘ng Ramaci’s
motion for injunctive relief. See (Order at. 17, n.2) (“Ramaci argued that the assi’gﬁed claims are
time-barred and that he should be granted judgment as a matter of law on this isgue. The Court
rejects these grounds in finding that injunctive relief is not warranted.”); see also (Order at 1)

(“This Court heard argument from all counsel and has flilly considered all issues raised by the



memoranda submitted in support of and in oppositioh to these motions.”). Having served as
grounds for the trial court’s denial of his motion for permanent injunction, these issues were
properly raised on appeal in support of Ramaci’s claim that the trial court erred in denying his
request for injunctive relief.?

I11. Ramaci Did Not “Manufécture” Any Issues; and I.nstead Was Forced To Move
for Permanent Injunction As.the Only Way to Challenge the Improper
Assignment As a Result of Ulm’s Procedural Gamesmanship.

Ramaci’s appeal is not,‘ as Ulm sugvgests, a thinly veiled attempt to reargue the motion for
summary judgment. Instead, this appeal is necessary to prevent the procedurai attempts by Ulm |
to manufacture claims otherwise barred by law. Contrary to Deféndant Ulm’s accusation that
Ramaci somehow manufactured an appealable issue to delay the trial of this case, Ramaci filed the
rhotion for a permanent injunction because an injunction was the only available legal procedure |
to prevent the improper assigﬁment by the Trust of'its stale claims to Ulm.

Ramaci’s motion came in response to the eleventh-hour attempf of the Trust to revive the
stéle claims prior to a hearing on his Substitution Motion. As Ulm’s Motion to Dismiss concedes,
Ulm—not the Ulfn Trust—filed the cross-claims. (Ulm’s Motion to Dismiss at 2). It was only on
Depember 21,2015, over two and half years after filing his initial cross claims, that Ulm attempted
to substitute the Trust as the real party in interest. (Substitution Motion, Exhibif A). Ramaci fully

briefed his opposition to Ulm’s Substitution Motion, and the issue was scheduled to be heard by

the trial court. However, apparently realizing that substitution was improper, Ulm changed course

% Importantly, the trial court found no impropriety in the filing of the motion for permanent
injuriction and issued its decision on the merits of Ramaci’s claim. Indeed, this is the first time
any party has argued that the injunction sought by Ramaci is somehow improper. Thus, Ulm has
~ waived the-ability to raise it now. I'On, L.L.C. v. Town of Mt. Pleasant, 338 S.C. 406, 420, 526
S.E.2d 716, 723 (2000) (providing.an issue must have been raised to the trial court, even an
additional sustaining ground for the winner); see infra Section IV. - "



and attempted to acquire the claims from the Trust via assignment. Ramaci opposed each of these
attempts to transfer the claims on the grounds tnat' the claims of the Ulm Trust were bairred by the
statute of lirnitations.3 Instead of allowing the trial court to decide the substitution issue on its
merits, Ulm .attempted yet another procedural mechanism to avoid Ramaci’s contention that the
claims were time-barred, leaving Ramaoi no option but to seek to enjoin the improper assignment.

Ulm’s c}ianging tactics necessitated Ramaci ﬁrs‘i ﬁling-a motion for summary judgment in
conjunction with his opposition to the Subétitution .Motion contending Ulm lacked standing as the
real party in interest. When Ulin withdrew the Substitution Motion in favor of the assignment,
Ramaci again moved to prevent the improper procednial gambit. (Motion for Perm. Inj., Exhibit
_E_ ). Ulm’s Motion to Dismiss now suggests an improper purpose for Ramaci filing multiplo
motions. Thore is nothing improper. Contrary to Ulin’s assertion, Ramaci did not “manufactuie”
any of these issues. Instead, Ulm created the moving target, and Ramaci was simply reacting to
each of Ulm’s attempts to torture the rules of civil procedure to bypass the statute of limitations
‘bar. Ramaci sought to prevent the assignment via injunction because that was iho only relief
available ‘io him. If the trial court had found the injunction to be improper—which it did not—
Ramaci would have been left with no method or-procedure under the law with which to contest
the impioper assignment.

IV. Ulm’s Arguments Were Not Raised to the Trial Court and are Not Properly
Before This Court. -

The arguments Ulm raises in the Motion to Dismiss for the Court of Appeals were not
placed before the trial court and thus are not properly raised for the first time on appeal. 1'On,

LLC,338 S.C. at 421, 526 S.E.2d at 724 (explainjng an “appellate court likely would perceii/e it

3 See (Ramaci’s Memo in Opp. to Substitution Motion pp. 9-11, Exhibit B; Motion for Perm. Inj.
pp. 1-2, Exhibit F; Memo in Support of Motion for Perm. Inj. pp. 13-18, Exhibit G).
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as being unfair. or unwise to resolve a case on a‘ ground never mentioned by the respondent prior
to appeal. Stated .another way, the respondent may raise an additional sustaining ground that wés
not even presented to the lower court, but the appellate court is likely to ignore'it”). Ulm argues
in his motion thét the injunctive relief sought by Ramaci is “illusory” and that Ramaci seeks
injunctive relief only as a delay tactic, but he did not raise those issues to the trial court. (Ulm’s
Memo in Opp. to Motion for Perm. Inj., éttached as Exhibit H). Instead, Ulm argued only that
the motion should be denied on the merits. (/d.). The trial court accepted the motion for injunction
as proper and ruled upon it. The trial court did not consider or rule upon the issue Ulﬁ tries to
raise now. He is late once again.
Therefore, Ulm’s arguments are unpreserved, late, and he cannot raise them as additional
| sustaining grounds because the argumeht; do not appear in the record below. I'On, L.L.C., 338
S.C. at 420, 526 S.E.2d at 723 (“The basis for respondent's additio'nal» sustaining grounds must
appear in the record on appeal. . . . An aﬁpellate court may not rely on Rule 220(c), SCACR, when
the reason does not appear in the record, or when the court believes it would Be unwise or unjust
to:do so in a particular case.”). The trial court did not find an injunction was improperly ﬁled or
that it was not a viable option. The trial court merely denied the injunction. Ulm’s Motion to
Dismiss, as with the assignment that is the sﬁbject of the underlying appeal, is a belated attempt to
" raise these issues.

Further, Ulm’s arguments are an attempt to litigate the merits of this appeal.in his motion
to dismiss. If Ulm wants this Court to decide that the request for injunctive relief was “illusory”
or that Ramaci would not suffer irreparable harrﬁ in the absence of an injunction, he must raise
those arguments in his respondent’s brief. As to tﬁe merits of those arguments, the relief soﬁght

by the injunction is not illusory. An injunction would have prevented the improper assignment.



The cross-claims brought by Ulm, who otherwise has no standing to bring any claims, would have

beeﬁ dismissed. With Ulm dismissed, Ramaci and the plaintiffs could have—and may yet be able
to%retmn tc\> the table to continue the settlement negotiations they had all previously indicated that
they wanted to pursue.
| CONCLUSIQN
| Ramaci did not file this appeal to delay the underlying case. Ramaci filed this appeal to
protect his rights. See Lester v. Dawson, 327 S.C. 263, 266, 491 S.E.2d 240, 242 (1997) (finding
a pérty waived an immediately a}:;pealable issue by failing tolﬁle aﬁ interlocutory appeal). Ulm

" now delays the appeal by not filing his initial brief. When faced with the eleventh-hour assignment

by Ulm in an attempt to circumvent the statute of limitations, Ramaci moved to enjoin the improper

procedure. For the reasons argued in Ramaci’s appeal, he contends that the trial court improperly

denied that injunction. As set forth above, the denial of an injunction is proper for immediate

appeal. Ulm’s Motion to Dismiss this appeal should be denied.

(signature on following page)
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON
BYRDNEST, LL.C, CRAIG SEDMAK,
STEPHANIE SEDMAK; AND WESLEY
NAU, :

Plaintiffs,

JOHN RAMACI, HAVERLY RAMACI,
RICHARD SCOTT, AND BILLY ULM,

Defendants.

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CIVIL ACTION NO. 2013-CP-10-4874

WILLIAM L. ULM, SR. 2006 DELAWARE
TRUST” AS CROSS-CLAIMANT

TO: DAVIDP. TRAYWICK, ESQ. AND BENJAMIN A. TRAYWICK, ESQ., COUNSEL
‘FOR THE PLAINTIFFS AND CORY E: MANNING; ESQ. AND ADAM J.
HEGLER, COUNSEL FOR DEFENDANTS JOHN RAMACI AND HAVERLY

RAMACT:

YOU WILL PLEASE TAKE NOTICE that Defendant B'illy Ulm, by and through his

undersigned counsel, will move this Court to enter an Order, pursuant to Rules 17 and 21 of the

South Carolina Rules of Civil 'Proced'ur_e, substituting “The William L. Ulm, Sr. 2006 Delaware

Trust” (“the Trust™) for Defendant Billy Ul as the propet cross-claimant in the cross-claims

brought against Defendant John Ramaci.

On January 23, 2014, Defendant Billy Ulin amended his answer and asserted cross-claims

against Defendant John Ramaci for negligent mistepresentation, breach of ﬁduciary duty, and

negligence related to Ramaci’s solicitation of Ulm’s investment in iCache. Ulm’s purchase of

iCache stock was done by and through the Trust, at the direction of Billy Ulm. ‘Defendant Billy

Ulm now seeks to substitute the Trust as the proper party to prosecute his cross-claims against

Defendant John Ramaci.




The substitution of The William L. Ulm, Sr. 2006 Delaware Trust as the cross-claimant
results in ﬁo sﬁbstantive changes to any of the claims in this action. The undersigned counsel has
in good faith conferred with counsel for Defendant John Ramaci in an effort to obtain consent to
this substitution, Defendant John Ramaci oppoées fhis motion.

WHEREFORE, based on the law of South Carélina, the pleadings and papérs beforé; this
Court, and evidence to be .presented at the hearing on this motion, and the arguments of counsel,
Defendant Billy Ulm.respect'fully prays this Court grant his Motion for Substitution and grant such
~ other and further relief as it may deem just and proper.

Respectfully submitted,

P .
11 Rl;ffedge Young, IIT——

Julie .. Moore

DUFFY & YOUNG, LLC

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044 (phone)

(843) 720-2047 (fax)
ryoung@duffyandyoung.com
imoore@duffyandyoung.com

Attorneys for Defendants
Richard Scott and Billy Ulm .

December 21, 2015
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STATE OF SOUTH CAROLINA ) ,
) IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
Byrdnest LLC, Craig Se’dmak, ) Civil Action No. 2013-CP-10-4874 =
Stephanie Sedmak, and Wesley Nau, ) e Z,.
: ) ) Q?y_ fM" fgj '
Plaintiffs, ) ' DEFENDANT JONATHAN, &, %
s ) RAMACT'S OPPOSITION .
vs. . ) TODEFENDANT BILLY ULMS” %
_ S ‘ ) MOTION TO SUBSTITUIE 2= <.
. John Ramaci, Haverly Ramaci, Richard ) "THE WILLIAM L. ULM, SR 2006' %
Scott, and Billy Ulm, ) DELAWARE TRUST" AS &, ¢
) CROSS-CLAIMANT
Defendants. ) : .

Defendant Jonathan Ramaci ("Ramaci") submits this Memofandum of Law in
. Oppositien to Defendant Billy Ulm' s Motion to Substltute The William L. Ulm, Sr. 2006
Delaware Trust as Cross-Claimant (the "Substltutlon Motion"). '

INTRODUCTION

This action arises out of the Plaintiffs' purchase of stock in iCache, Inc., a company
founided by Ramaci. Plaintiffs filed the underlying action against Defendants Jonathan and -
ﬂaverly Ramaci, Richard Scotf, and Billy Ulm on August 19, 2013. Defendant Billy Ulm
_ ("Ul‘m") filed his initial answer on-November 14, 2013, and simultaneously filed a motion to -
dismiss. OnJ anuary 23, 2014, -approximately two months after this Court denied hlS motion
1o d1sm1ss Ulm amended his answer to assert three Cross- clanns against Rama01

-Now;, two years after he moved to dismiss- Plaintiffs’ complaint, answered that.

complaint, amended his answer to that complaint, and asserted his crbss-claims, Ulm has
filed this Substitution Motion seeking to substitute The William L. Ulm, Sr. 2006 Delaware
Trust (the "Ulm Trust") as the proper cross~e1ai1nant'in the crosé—claims brought against'
: R-amaci. Ulm is-not seeking to add .the trust as a co-panty.to his cross-claims. Instead, Ulm
seeks to insert:a non-party (the Ulm Trust) into this a_etion for the limited purpose of seeking
. affirmative relief in a cross-claim against Ramaci. For the reasons set forth beldw, Ramaci

- respectfully requests that this Court deny Ulm's Substitution Motion.




ARGUMENT

L. Substitution of the Ulm Trust for Ulm as Cross-Claimant is
Improper Under the South Carolina Rules of Civil Procedure.

Plaintiffs named the individual Billy Ulm, a member of the iCache Board of Directors,
as a Defendant in this action. Ulm must remain as a Defendant, unless he moves for dismissal
of the claims against him and receives an order from this Court dismisfs;ng those claims. The
Ulm Trust is not a party to this action, aﬁd Ulm cannot make the Ulm Trust a party to this -
action through his Substitution Motion, | |

A, Non-parties cannot bring cross-claims.

South Carolina Rule of Civil Procedure 13(g) permits "as a cross-claim any claim by_

one party against a co-party arising out of the transaction or occurrence that is the subject

‘ matter either of the original action or of a countefclaﬁn therein." S.C. R. Civ. P. 13(g)
(emphasis added). Because the Ulm: Trust is not a party tb i:his action‘it cannot bring a cross-
claim in this action or bé substituted as the sole cross-claimant in Ulm's cross-claim.

Onits face, Rule 13(g) requires that a person assertmg a cross-claim in a matter actually

-be-a party. Not only is thlS mterpretatmn clear from a plam reading of the rule, 1t is also in

a | accord w1th- the federal courts' mterpretatmn of the Federal Rule of C1v1_1 Procedure 13(g), which

is identical to South Carelina's rule in all material respects.” See United States v. Thomas Steel,

107 F. Supp. 418, 422 (N_.D. Ohio 1952) (holding that Rule 13(g) does not allow a non-party to -

- 1 Utm does not have a valid claim against Ramaci. In his Substitution Motion, Ulm admits that
- he does not own the interest in iCache individually and, therefore, that he does not have a valid

- individual cross-claim against Ramaci: "Ulm's purchase of iCache stock was done by and
through the Trust, at the direction of Billy Ulm. Defendant Billy Ulm now seeks to substitute

. the trust as the proper party to prosecute his cross-claim against Defendant John [sic]

- Ramaci.” (Substitution Motion at p.1 (emphasis added).) On this basis, Ramaci has moved to

dismiss Ulm's-cross-claim in its entirety. (See Jonathan Ramaci's Motion for Summary

Judgment of the Cross-Claims of Billy Ulm, filed February 3, 2016.)

: 2 South Carolina courts look to interpretation of the federal rules for guidance. Gardner v.
Newsome Chevrolet-Buick, Inc., 404 S.E.2d 200, 201 (S.C. 1991) ("Since our Rules of

. Procedure are based on the Federal Rules, where there is no South Carolina law, we look to
the construction placed on the Federal Rules of Civil Procedure.")

2




bring a cross-claim and noting, "Such a claim is a separate cause of action and the subject of

. an independent suit.") (emphasis added); see also City of Tampa v: Fourth Tug/Barge Corp.,
163 F.R.D. 622, 624 (M.D. Fla. 1995) (holding that the limitation on the right to assert a cross
claiiﬁ is that the ciaini must be againsf a party to the action and Rule 13(g) will not allow
pleading by one who is not a party to the aétion) (citing Ihomas.Steel and Glaziers and
Gld_ssworks Union Local 252 Annuity Fund v. Newbridge Securities, Inc., 823 F. Supp. 1188,

1190 (E.D. Pa. 1993) (holding that Rule 13'(g) limits a party's right to assert a cross-claim to
claims made against other parties in the action)); ¢f. Oil Mop, LLC'v. Summitt Environmental
Servicés, LLC, 2011 WL 2601006, at *2 (E.D. La. June 30, 2011) ("It is elementary that '[o]nly

“ defending partiés Iriay assert counterclaims' and that '[d]efending pa{rties are parties against
whom a claim has béen filed." (quoting 3 Moore's Fed. Prac. §13.09[2][2] (3d ed. 2000)).

| .Through the Sﬁbterfuge of ,his Substitution Motion, Ulm is asking this Court to allow a
non-party (the Ulm Trust) to bring a cross-claim in this matter. Such a tactic is contrafy to the
plain reéding of South Carolina Rule of Civil Procedure 13(g) and all of the case law addressing

this very situation.’ ‘For this reason alone, this Court should deny Ulm's Substitution Motion.

B. - There is no Valid Cross Claim for the Ulm Trust to Join
Due to Ulm's Admission that He Lacks Standing to Bring
the Cross-Claim. : _

- - The Ulm-Trust cannot be substituted, but rather; it can dnly, where férmissible, be

- Joined to a valid cross-claim. The proper procedure for adding a non-party to a Vaiid Cross-
claim is provided in SCRCP 13(h): "Parties other than those to the original action may be
made parties to a ‘counterclaim  or cross-claim in aécordaﬁce v;/ith .}Rules. 19 and 20." ..The
problem here is that Ulm does not seek to join the Ulm Trust to a vaﬁd cross—cléim, but rather,

": he seeks to "substitute" the Ulm Trust as the cross-claimant in Ulm's current cross-claim

s

3 Counsel for Ramaci has been unable to identify any authority supporting the argument that a .
non-party can bring a cross claim under South Carolina Rule of Civil Procedure 13(g) or the

_ federal analogue.




against Ramaci. This substitution ruse is necessary, in part, because Ulm does not have a
claim against Ramaci in his personal capacity.*

Ulm's attempt to "substitute" the Ulm Trust as the cfoss—clai'm plaintiff is identical to
the Ulm Trust itself attempting to join in this matter for thé sole purpose of seeking affirmative
relief against Ramaci, which courts have held to be improper under Rules 13(h) or Rule 20(a).
In City of Tampa, Sheridan, an entity that ledsed a vessel from a party in the underlying case '
. under a bareboat charter,’ sought to join itself under Rule.20(a) in the lawsuit as a co-party

cross-claimant to recover damages and expenées it incurred as a result of a shipping acciglent
that damaged a sea wall and involved several named defendants in the underlying matter. 163
F.R.D. at 623. One of the named defendants in the action objected to Sheridan's joinder
-motion on several bases, inchiding the fact that Sheridan was not a party to the underlying

- action. Id. The District Court denied Sheridan's motion to join as a co-party cross-claimant,
stating the followirig: | | |

Sheridan, as the bareboat charterer of the ITB Philadelphia, has

. established that its claims arise out of the same transactions.or

" occurrences as the above entitled action. However, Sheridan
does not request that it be joined as a plaintiff or defendant, as the
rule provides. Instead, Sheridan requests that it be joined solely
as a co-party to the cross-claims brought by Fourth Tug/Bargé.

Rule 20(a) specifically provides for the addition of a plaintiff or
* defendant. The rule does not indicate, nor is there case law
- supporting Sheridan's claim that a party can be joined under
+ Rule 20(a) as a co-party cross-claimant solely for the purposes

of affirmative relief.

Moreover, Rule 13(g), Fed. R. Civ. P. addresses the iésue of |
when a cross-claim may be brought. Under the rule a cross-claim -
may be brought by a party against a co-party. In Glaziers and

* As.noted, Ulm has admitted that he personally does not have a valid claim against Ramaci.
(See note 1, supra; see also Jonathan Ramaci's Motion for Summary Judgment of the Cross-
Claims of Billy Ulm, filed February 3, 2016.)

> A bareboat charter is an arrangement for the chartering or hiring of a ship. or boat, whereby
no crew or provisions are included as part of the agreement; instead, those' who rent the vessel
from the owner are responsible for taking care of such things.
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Glassworkers Union Local 252 Annuity Fund v. Newbridge
Securities, Inc., 823 F. Supp. 1188, 1190 (E.D. Pa. 1993), the
court, in interpreting Rule 13(g), found that the limitation on a
party's right to assert a cross-claim is that the claim must be
against a party to the action. (emphasis added). Additionally, the
court in U.S. v. Thomas Steel Corp., 107 F. Supp. 418, 422
-(N.D. Ohio 1952), stated that Rule 13(g) did not include "such a
pleading by one who is not a party to the action. " ,

City of Tampa, 163 F.R.D. at 624. Importantly, Ulm is not trying to lo_g the Ulm Trust as a

co-party cross—cléimant, which was rejected by the court in City of Tampa, he is going one |

step further. He is-asking this Court to substitute a non-party as the sole cross-claimant for
the limited purpose of seeking affirmative relief.

Ulm, as the current cross-claimant who admits he lacks standing to bring the cross-
claim maividuélly, is inviting this Court to allow a non-party to come into the case for the

Jimited purpose of bringing affirmativé relief against another named def_endan't—i‘.le.l, "joined
under Rule 20(a) aé a . . . cross-claimant solely for the p}lrpbses of affirmative relief." Id.

_. The Ulm Trust should not be allowed to step halfway into this matter, disrupt and delay
discovery and the. trial-preparation process, émd seek affirmative relief.witho,ut/ having ever-
beenva‘ party to the action or being subjected to the rigors of motiop.‘practice that prdVide
Ramaci (and other parties in this matter) the due process to which he is entitled. o

To the-extent that the Ulm Trust's claim that this substitution will result"’in no
substantive changes to any of the claims in this action" is even r'ele%/apt, it is-false.
(Substitution Motion p.2.) The introduction of a new entity, anq't'her. set of lawyers, "HQW

. issues, addiﬁonal motion practice, and new (iefenses for Ramaci to consider in his fesponse to
the claims from the Ulm Trust will be accompanied by significant substantive changes in
Ramaci's defense and will impair Ramaci's right to proffer a vigorous and fgif(ziefense.

" This Court éhould decline Ulm's invitation and deny his Substitution Moigion. The Ulm

' Trust, if it has.a claim, should file a lawsuit and serve process on Ramaci in an aétion
independent of this matter. See, é.g. , Thomas Steel, 107 F. Supp. at 422 (hoidjng that non-
party cannot bring a cross-claim under Rule 13(g) and noting, "Such a claim is a'sepélrate

cause of action and the subject of an independent suit.").
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C. Substitution of the Ulm Trust Isl Not Proper Under
South Carolina Rule of Civil Procedure 17.

Ulm's Substitution Motion is phrportedly based on Rule 17(a), Which relates to the
real party in interest. In his Substitution Motion, Ulm states that his "purchase of iCache
stock was done by and through the Trust, at the direction of Billy Ulm. D’efendant Billy Ulm
now seeks to substitute the trust as the proper party to prosecute 'his cross-claim against |
Defendant John [sic] Ramaci." (Substitution Motion at p.1 (emphesis added).) Again, Ulm
.is not seeking to add the .Ulm.Trust as a Defendant in this Inattei; he .simply: wants ’the Ulm
Trust to replace him as the cross- claiment | | |
- Ulm cannot shoghorn a non-party into this matter for the limited purpose of seekmg
: Aafflrmatlve rehef by moving under Rule 17. Nothing in Rule 17 prov1des fo1 the substitution

~ that Ulm seeks. The rule states as follows:

.No.actions shall be dismissed on the ground that it is not prosecuted
in the name of the real party in interest until a reasonable time has
been allowed, after objection, for ratification of commencement of
the action by, or joinder or substitution of, the real party in interest;
and such ratification shall have the same.effect as if the action had
been commenced in the name of the real party in interest.

S.C. Rl Civ. P..17(a).. "Although Rule 17 does limit dz’smissdl of an'action on the grounds that
it is mot prosecuted in.the name of the real party in mterest nothmg n the text of the rule .
provides a non-party a right to ]om a case on those grounds. " Im‘own Propertzes Mgmt Inc.
v. Wheaton Van Lines, Inc., 271 F.3d 164, 169 (4th Cir. 2001).6

. Moreover, Rule 17 was intended to prov1de a mechamsm for mlstakes to be corrected
when the determmatlon of the prope1 party to sue is difficult or the1e has been an honest and
| “understandable mistake. See S.C. R. Civ. P. 17(a) note. "Rule 17(a) should not be’applied
blindly to permit substitution of the real party in interest in eyery' case. In order to substitute

‘the trustee as’the real party in interest, Plaintiff must first establish that when he brought this -

% South Carolina courts look to interpretation of the federal rules for guidance. Gardner, 404

© S.E.2d at-201. The advisory committee notes to SCRCP 17(a) state that the rule is based on the
federal rule, and although the rule has since been amended, the current federal rule contains
substantially similar language. '




‘ action in his own name, he did so as the result of an honest and understandable mistake. " .Feist
v. Consolidated FreightWays Corp., 100 F. Supp. 2d 27‘3, 276 (E.D. Pa. 1999); see also
Intown Properties, 271 F.3d at 171 (denying motion to join party under Rule 17 where the
court determined that the mistake had not been "understandable " because the party was
represented by counsel and had not1ce frorn an early date, and yet failed to seek to Jorn until
after the lmutatrons problem Wlth its own action became apparent) Metal Forming Techs., Inc.
v. Marsh.& McL\ennan Co., 224 F.R.D. 431, 437 (S.D. Ind. 2004) (drsmlssrng suit and’
finding that substitution under Rule 17(a) was not appropriate where plaintiff made the
strategic and tactical decision to bring suit in -individual's name when claims had been
assigned); Feist, 100 F. Supp. 2d at 276 (refusing to find honest.and understandable,‘good
farth mistake where debtor filed suit in his own name ratner than trustee's name and debtor had
waited several years until his bankruptcy closed to file the suit). '

The determination of the proper cross- ~claimant was not drfﬁcult in th1s case. And the .
mistake in bringing suit in the name of the wrong party was neith_er honest nor understandable. |
Tne Stock Purchase Agreement was executed by and between iCache and the ‘William L. Ulm,

~-Sr. 2006 Delaware.Trust Agreel_nent.' (See Stock: Purchase _A_greernents, attached as Exhibit 1.)-
In fact, Ulm admits in his,motion that the purchase of the stock was made through the Trust "at’
the direction of Billy Ulm." (Substitution Motion p.1.) Ulm has been represented by very able
counsel throughout this matter. 'Therefore, Ulm was well aware that the stock was purchased
and held .in the name of.the. Ulm Trust, andthere \uas no.difficulty in determining the proper
party, as required by the rule. _

' .In the face of these uncontested facts, it is also difficult to conclude that the
determrnatron to sue in the name of Mr. Ulm rather in the name of the true owner of the
iCache stock (the Ulm Trust) was an honest and understandable rmstake Rather, in the face of

- clear stock purchase documents and with the number of persons rnvolved in those transactions

- (including a trustee, multiple counsel, Ulm, and the trust bénefi'ciarieé), it seems ‘more Iikely A

that Ulm and/or his counsel intentionally chose to bring the suit in Ulm's name individually as.




part of an overall strategy. That this strategic and tactical decision proved to be a poor choice
is not a basis for’substituting thé Ulm Trust.

Should this Court find that the Ulm Trust is the real party in interest under South
Carolina Rulc_: of Civil Procedure 17(a), it ﬁonetheless Should deny Ulm's Substitution Motion.
Ulm is not seeking to join the Ulm Trust in his cross-claim: Rather, he is seeking to replace

_hhﬁself with the Ulm Trust, the actual party who owns the interest in iCache. This substitution
is not a-joinder in any sense of the WOrd. Inst.ead, as noted above, it is an attempt to insert a
~ - non-party into this dispute fdr the limited purpose of seeking affirmative reliefi and i§ improper.
The Ulm Trust can file a lawsuit to seek tﬁe relief it believes it is entitled to.

: In.ad'dit'iori, should this Court find that Ulm's Substitution Motion is somehow aproper
‘ way..to insert the non-party Ulm Trust-into this matter, whiéh Ramaci contends is improper, it
should still deny the Substitution Motion as untimely. Ulm failed to move within a reasoﬁablé
time, as required by Rule 17(a), which specifically provides bnly a "reasonable time" for
~ joinder of the. real party in interest. In this case, nearly tw0=ai1d a half years have passed since
- the original action was filed, and it has now been two yeafs since Ulm amended his answer to
assert the éross—clainis against Ramaci. This delay 1s wé_ll beyond any time that should be
- considered: "reasonable, " 'especially when Ulm and his cédre of lawyers and fiduciaries were m _
the best position to know that the stock was purchased by and thl‘dﬁgh'.tlle Ulm"Trust.

Fihally,' any 'substitutioﬁ or joinder of fhe Ulm Trust at this .late stage in the case would

-brejudice Ramaci. The parties.have already’engaged in extensive discovery, including the |
deposition of Billy Ulm, and discovery-is set to close soon. Inserting the non-party Ulm Trust
as cross-claimant at-this stage would:require ex_tendiﬁg the scheduling -order; conducting further
discovery related to the Trust, includir.lg. the production of Trust records, re-deposing Billy
Ulm regarding his involvement with and: control 6ver the Trust, and deposing'-the trustee (or
trustees) of the Ulm Trust; and filing additional djspbsitive motioné. Such délay and additional

discovery at this point would prejudice Ramaci, as well the other parties to the present action.




II. Substitution of the Ulm Trust as Cross-Claimant is 4
Barred by the Statute of Limitations.

Similar to his decision to bring the cross-claim in his own name, Ulm framed his
motion as a substitution under Rule 17 for strategic reasons, including avoiding the statute of
limitations bar. For this additional reason, this Court should deny Ulm's Substitution Motion.

The Three-Year Statute of Limitations has Expired. Ulm asserted cross-claims against

Ramaci for negligent misrepresentation, negligence, and breach of ‘fiduéiar'y duty.7 Each of
these causes of action has a three-year statute of limitatioﬁs. See S.C. Code An. § 15-3-
530(5) (providing three-year sfatu'te of limitations for tort acﬁOns); Moore v. Benson, 700
S.E.2d 273,277 (S.C. Ct. App. 2010) (citing three-year statute of lifnitations in breach of
fiduciary duty action). - '

. According to Ulm's Amended Answer and Cross-Claims, he purchased shares of
iCache -st'ock in April 2011 and December 2011. And in his Substitution Motioh, Ulm
admitted that the ©lm Trust was the actual purchaser of these interests.' The three-year statute
of limitations for causes of action arising from such purchaseé has now éxpired, and the Ulm
- Trust is barred from bringing any action relating to these purchase_s. o

The Claims are Barred Even if the Discovery Rule Applies. Even if the d'iscofzery rule

. applies to. toll the triggering of the statute beyond the initial purchasé date, the undisputed facts
. show that the Ulm Trust was aware (or easiiy could have been aware through the exercise of
reasonable diligence) of a possible cause of action more than thrée years.ago. In his

Substitution Motion, Ulm states that the "purchase of iCache stock was done by and thirough

. the Trust, at the direction Qf Billy Ulm." (Substitutioﬁ_' Motjon at p.1 (emphasis added).)

" Defendant-Ramaci reasserts his position that Defendant Ulm's cross-claims for negligence

- -and breach of fiduciary duty are improperly filed derivative claims. (See Motion for Judgment
on the Pleadings Pursuant to-Rule 12(c) as to Certain Causes of Action in Defendant Ulm's
Cross ‘Claim, November 25, 2015.) Thus, even if the Court were to substitute the parties as
requested by Defendant Ulm, which Ramaci argues it should not, the Court should still dismiss
these. claims because they were not pleaded as derivative claims in accordance with the
-procedures outlined in Rule 23(b)(1) of the South Carolina Rules of Civil Procedure.
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Thus, any knowledge that Ulm has regarding the éllegations in hié crpss—claim is attributed to
the Ulm Trust. ‘
In his croés—claim, Ulm alleges that Ramaci made ‘false and{mislbeading misrepresentations
- and failed to disclose material facts, which purportedly iﬁduced Ulm to purchase iCache stock in
April 2011 and Depember 2011. '(Def. Billy Ulm's Am. Answer & Cross-Cl. §65.)° Ulm
became a member of the Boérd of Directors on April 21, 2011, a_s‘part of his initial purchase of
iCache stock. (See Board of Directors Retainer Agreement, Ulm 000071-87, attached as |
Exhibit 2.) As a member of the Bo‘ard of Directors, Defendant Ulm was in a pq_sition to
investigate the validity of many of the claims he now asserts, particularly the claims related to
any alleged misrépresentations that induced him to purchase iCache stock. Indeed, Ulm's
knowledge and awareness of thesé allegations is precisely the reason he is named as a defendant
| . in Plaintiffs' lawsuit. (See, e.g., Plaintiffs' Comﬁlaint q9 7, 10, 16, 18.)
. Morepvcf, Ulm alleges Ramaci was negligent and breached his fiduciary duties by
failmg to keep adequate financial records; convefting iCaqhe ﬁmds.withoﬁt prbpef authority;
. failing to keep the board of directors and_ shareholders informed fegéxrding the §tétus of iCache
4operation's; refusiﬁg to condﬁct.an audit aﬁd aécounting of company financials despite requests;
- and diverting company funds to other entities and people Wﬁo were n;)t creditors and fof his
' bencfit. (Def. Billy Ulm's Am. Answer & Cross-Cl. §71.)° The evidence taken in discovery.
thuS far shows that Ulm ﬁad knowledge of alleged "facts" purportedly supporting these claims

at least as early as August 2011.

o In his depositioﬁ, Ulm admitted to having attended a meeting in
Boston in August 2011, and shortly thereafter expressing

- # Ramaci denies any allegétions that he made false or misleadiiig fepresentations or failed to .
- disclose any material information with respect to iCache.

° Ramaci denies-any allegation that he was negligent or breached any duty (fiduciary or.
otherwise) that he may have owed to Ulm, the Ulm Trust, or any if the Plaintiffs in this action.
Again, Ramaci reasserts his position that Defendant Ulm's cross-claims for negligence and
- breach of fiduciary duty are improperly filed derivative claims. (See Motion for Judgment on
- the Pleadings Pursuant to Rule 12(c) as to Certain Causes of Action in Defendant Ulm's Cross
Claim, November 25, 2015.) : : :
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- concern regarding alleged inaccuracies in the company
financials. (Ulm Dep. at 55:8-58:6, July 24, 2015, excerpt
attached as Exhibit 3.)

e Ulm also wrote an e-mail on November 18, 2012, to Richard
Scott, copying other board members and interested parties,
expressing many of the concerns complained of in his' cross-
claim, notably his inability to make informed decisions, the lack
of board meetings, and the availability of financial information
on the status of the company. (Ulm. Dep., Ex. 9, attached as
Exhibit 4.)

e . Ulm received a letter from Richard Scott on December 11,
2012, claiming that the company had been. "severely
- mismanaged" and detailing the alleged mismanagement. _
(December 11, 2012 E-mail from Richard Scott to Billy Ulm et
al., Scott 000040-46, attached as Exhibit 5 5.)

Ulm (and consequently the Ulm Trust) was on notice of any potential causes of action
- against Ramaci based on his alleged conduct relating to iCache more than three years ago.
+ Therefore, the non-party Ulm Trust cannot be substituted as a cross-claimant for the limited
purpose of seeking affirmative relief, because any claims it may have had are now time barred.
Sée' Gillman v. City of Beaufort, 627 S.E.2d 746, 748 (S.C. Ct. App. 2006) (bolding that
joinder rule did not (prevenf a party from ésserting 'statute of limitation defense and that a party
could not be joined after the expiration of statute of limitations),

* For this additional reason, the Court should deny Ulm's Substitution Motion.
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WHEREFORE, Defendant Jonathan Ramaci respectfully requests that this Court deny
Defendant Billy Ulm's Motion to SubStimte "The William L. Ulm, Sr. 2006 Delaware Trust"
as Cross-Claimant for failing to comply with the South Carolina Rules of Civil Procedure and

as barred by applicable statute of limitations.

. NELSON MULLINS RILEY & SCARBOROUGH LLP

bty

Cory E. /Nlanning

SC Bar ™o. 14702

E-Mail: cory.manning@nelsonmullins.com
Adam J. Hegler

SC Bar No. 100115

E-Mail: adam.hegler@nelsonmullins. com -
11320 Main Street / 17th Floor -

Post Office Box 11070 (29211- 1070)
.Columbia, SC 29201 R

(803) 799-2000 -

Attorneys for Jonathtm and-Haverly Ramaci

Columbia, SC
.February 4, 2016
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STATE OF SOUTH CAROLINA = ) '
)y IN THE COURT OF COMMON PLEAS

' _COUNTY OF CHARLESTON - )  NINTH JUDICIAL CIRCUIT
Byrdnest LL.C; Craig Sedmak, )  Civil Action No. 2013—CP-IQ—4874
Stephanie Sedmak, and Wesley Nau, ) - ' '

)
Plaintiffs, )
) DEFENDANT JONATHAN
vs. . . ) RAMACT'S MOTION FOR
) SUMMARY JUDGMENT AS TO
John Ramaci, Haverly Ramaci, Richard ) DEFENDANT ULM’S
Scott, and Billy Ulm, ) CROSS-CLAIMS
. ) c}
Defendants. ) v
TO ATTORNEYS FOR THE DEFENDANT BILLY ULM \

A
wo
ar
o 4
.
-
C)

PLEASE TAKE NOTICE THAT, as soon as he may be heard, J onathan Ramam
through under31gned counsel and pursuant to RuIe 56 of the South Carolina R es of CiVlI a
Procedure, respectfully moves this Court to enter judgrnent as a matter of law and dismiss the
causes of action asserted in Defendant Billy Ulm’s cross-claims. This Court should enter
summary judgmenf and dismiss the cross- claims in their entirety because the individual
Defendant B111y Ulm Jacks standing to asscrt the clalms

1. On]J anuary 23, 2014, Defendant Billy Ulm flled an Amended Answer and Cross
Claims against Defendant John (sic) Ramaci ("Ramaci"). Billy Ulm asserted claims for
* Negligent Misrepresentatidn, Breach of Fiduciary Duty, and Negligence.' (See Dcfendént
Billy Ulm’s Amended‘Answer and Cross-Claims {§ 63-76.) '

2. Uhn alleges that Ramaci committed various negligent misrepresentations and
omissions that fraudﬁlently induced Billy Ulm to invest in iCache, Inc. In addition, Ulm,‘
alle_gés that Ramaci was negligent in numerous ways including his management of comi)any

finances, communications with the board, and receipt of deferred compensation. The damages

! These causes of action were brought solely against Ramaci.



alleged by Ulm arise from the loss of funds he allegedly invested in iCache. Ramaci

categorically denies éach of these allegations.

3. The cross-claims asserted by Defendant Billy Ulm silould be disnﬁssed asa
matter of Jaw because Defendant Ulm bas admitted in fiiiﬁgs with this Court that he did not'
invest in iCache personally and, therefore, he does not have standing to bring the claims in his -
individual capacity against Rémaci. |

4. On December 21, 2015, almost two years after bringing I;js cross-claims, Billy
Ulm filed a Motion to Substitute "The William L Ulm, Sr. 2006 Delaware Trust" (the
"Trust") as Cross-Claimant.- In that motion, Ulm admits that he did not purchase the shares in
iCache individually -and that he is not the proper party to proéecute the cross-claims: "Ulm's
purchase of iCache stock was doné by and through the Trust, at the direction of Billy Ulm.

* Defendant Billy Ulm now seeks to substitute the Trust as the i)roper party to prosecute his
cross-claims agamst Defendant John Rama01 " (Motlon to Substitute "The W1111am L. Ulm,
Sr 2006 Delaware Trust" as Cross- Clalmant atpg. 1. ) The Trust not the individual Billy
thn, invested in iCache: Accordingly, Ramaci no’w moves to dismiss the cross—clalms '
asserted by the individual Billy Ulm in thelr entirety.” |

5. . "Summary judgment is appropriate ‘when it is clear there is no genuine issue of
material fact, and the moving party is entitled to judgment as a matter of law." Lawson v. S.

Carolina Dep't of Corr., 532 S.E.2d 259, 260 (s'.c. 2000); S.C. R. Civ. P. 56(c).

6. - Because Defendant Billy Ulm has admitted that the investment was made-by and -

through the Trust, Mr. Ulm lacks standing to b11ng the cross-claims. Accordingly, this Court

should dismiss the cross- ~claims in their entirety as a matter of law.

2 On November 25, 2015, Defendant Ramaci filed a Motion for Judgment on the Pleadmgs
Pursuant to Rule 12(C) as to Certain Causes of Action in Defendant Ulm's Cross Claim.
Defendant Ramaci moved for Judgment on the pleadings on Ulm's cross-claims for breach of
fiduciary duty and negligence on the grounds that those causes of action were improperly
pleaded derivative claims. Accordingly, even if Defendant Billy Ulm had standing to bring the
cross-claims, which he does not, the breach of fiduciary duty and negligence claims should be

- dismissed for the reasons set forth in that motion. '



7. This Motion is supported by the authority cited herein, tﬁe arguments that will
be made at the hearing on the Motion, and such other and further aughority or memoranda of
~ law as Ramaci may file prior to or present at any hearing on this Motion.
| WHEREFORE, Ramaci respectfully requests that this Court enter summary judgment
and dismiss Ulm’s cross-claims for Negligent Misrepreéentation, Breach of Fiduciary Duty,

and Negligence for the reasons set forth above.

NELSON MULLINS RILEY & SCARBOROUGH LLP

By: WM&
Cory E. $fannimg (SC l@r No. 14702)
E-Mail: cory. manning@nelsonmullins.com
Adam J. Hegler (SC Bar No. 100115)
E-Mail: adam.hegler@nelsonmullins.com
1320 Main Street / 17th Floor
Post Office Box 11070 (29211-1070)
Columbia, SC 29201 ’
(803) 799-2000

Attorneys for Jonathan Ramaci

Columbia, SC
February 3, 2016
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STATE OF SOUTH CAROLINA
'COUNTY OF CHARLESTON
BYRDNEST, LLC, CRAIG SEDMAK,
STEPHANIE SEDMAK, AND WESLEY
NAU, '

- Plaintiffs,

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CIVIL ACTION NO. 2013-CP-10-4874

-

<
. P
<z e
@/ l,/’,.“,.-; @
[P el N

. . *\‘ ot EM N ‘\)
MEMORANDUM IN OPPOSITION"T 0 2,

DEFENDANT JOHN RAMACRS MOTION”
FOR SUMMARY JUDGMENT AS TOﬂTHE %\
ULM CROSSCLAIMS AND MOTION FOR
JUDGMENT ON THE PLEADINGS\AS TO

JOHN RAMACI, HAVERLY RAMACI,

RICHARD SCOTT, AND BILLY ULM, THE»ULM CROSSCLAIMS

Defendants.

‘Defendant Billy Ulm, by and t_hrough his undersigned counsel, ‘submi‘ts tﬁis Memorandum
iri Opposition to Defendant John Ramici’s Motions for Summary-J udgrﬁent and Judgment on the
" Pleadings as to Ulm’s .cros,s_cl,aim_s. For the reasons set forth below, thé Court should dény the
motions.. |

" FACTS

This lawsuit concerns the sale and ownershiﬁ of stock in iCache, Inc. (“LQ?_C_h_Q"j, a
corporation founded by Det;e'nda'n’( John Ramaci. In Ap'ril a;id D_écember 2011, _U}m d_irectédi The
William L. U;l_lin, Sr. 20‘06‘ Delaware Trust (the “Trust™) to pugéhase shares of iC.ache.. Ulm was
- asked to join the Board of Directors. Ulm _al-legés that Ramaci induced the Trust’s in,veétments,
and Ulm’s agréement‘ to .servé O'I.II. the Board of Directors, through a series of direct, falseé and
_ misleading representations and failures to disclose the true financial and business state of iCache.
Ramaci’s wrongful actions continued throughiout Ulm’s relationship with iCache. ‘Ramaci'
- failed to keep financial records, éonveﬁed corporate funds for improper use; and kept shareholdets

in the dark with respect to iCache operations. Plaintiffs filed the instant lawsuit against Ramaci




and the members of the iCache Board of Direct_ors in 2013 based on Ramaci’s mismanagement of

iCache. Ulm answered Plaintiffs’ Complaint and asserted ‘crosscléims against Ramaci for

negligence, negligent misrepresentation and breach of fiduciary duty in inducing his monetary and

- personal investment in iCache. Because the Trust, and not Ulm individually, owns the subject-
iCache stock, Ramaci claims the crossclaims must be dismissed for lack of standiﬁg and for failure

to prosecute the crossclaims in the name of the real party in interést. |

- STANDARD OF REVIEW

Summary judgment is 'only proper where the pleadings, depositions, answers to
interrogatories, and adrﬁiss{ons on file, together with the affidavits, if any, show thére ié no genuine
issue as to any maferial fact and that the moving party is entitled to jﬁdgmen;t as a matter of
law. Rule 56(c), SCRCP. An opposing party need only present a mere scintilla of evidence to

_survive summary judgment in cases where the burden of proof is the preponderance of the

evidence standard. Hancock v. Mid-South Mgmt. Co., Inc., 381 S.C. 326, 673 S.E.2d 801 (2009).

| - Judgment on the pleadings pursuant to Ru.le 12(c) of the South Carolina Rul.es of Civil
Procedure is considered to be a drastic précedure; Falk v. Sadler, 533 S.E.2d 350 (S.C. App.
2000). A judgment on the pleadings is not proper in there is any issue of fact raised by the
.complainant which, if resolved in favor of the complainant, would entitle the complainant to

judgment. Id.; Baker Hosp. v. Firen‘lans Fund Ins. Co., 441 S.E.2d 822 (S.C. 1994). When

considering a motion for judgment on the pleadings, the Court must regard all properly pleaded
factual allegations as admitted. Falk, 533 S.E.2d at 353. The Court must indulge all inferences
“deducible theréfrom [as] would entitle [complainant] to any relief on any theory of the case.”

Hous. Auth. of Columbia v. Cornerstone Hous., L.L.C., 356 S.C. 328, 334, 588 S.E.2d 617, 620

(Ct. App. 2003). And on review of a motion for judgment on the pleadings, the Court may not

consider matters outside the pleadings. Firemen's Ins. Co. of Newark, N.J. v. Cincinnati Ins. Co.,
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302 S.C. 234, 236, 394 S.E.2d 855, 856.(Ct. App. 1990). If the Court considers matters outside
the pleadings it must treat the motion as a motion for summary judgment. Rule 12(c), SCRCP.

MOTION FOR SUMMARY JUDGMENT

Ramaci’s Motion for Summary judgment is based on the assertion that, because the Trust

owns the subject iCache stock and not Ulm personally, Ulm is not the real party in interest and
therefore lacks standing to prosecute the crossclaims. This is not the case.

“Generally, a party must be a real party in interest to the litigation to have standing.” Sloan

v. Friends of the Hunley, Inc., 369 S.C. 20, 28, 630 S.E.2d 474, 479 (2006). Pursuant to South
Carolina law the “real party in interest” is one who has a real, actual, material, or substantial

interest in the subject matter of the action, as distinguished from one who has only a nominal,

formal, or technical interest in, or connection with the action. Dockside Ass’n v. Detyens,

Simmons and Carlisle, 285 S.C. 565, 330 S.E.2d 537 affd as mod. 287 S.C. 287, 337 S.E.2d 887

appeal after remand 297 S.C. 91, 374 S.E.2d 907 (Ct. App. 1985). Where an action is brought by

one other than the real p.a'r[y in interest, dismissal for lack of subject matter jurisdiction.is not the
- proper remedy. S.C. R. vCiv. P 17(a) (“No actidp shall be dismissed on tﬂe ground that it is not
prosecuted in the name of the real party in interest until a reasonable time has been allowed, after
objection, for ratification of commencement of the action by, or joinder or substitution of, the real
party in interest; and such ratiﬁcation,' joindér_, or substitution shall have the same effect as if the
action had been commenced in the name of the real party in interest.”).

" “South Carolina jurisprudence has long recognized that a [claim for relief] can be validly

assigned in either law or equity.” Moore v. Weinberg, 373 S.C. 209, 220, 644 S.E.2d 740, 745

(Ct. App. 2007) aff'd, 383 S.C. 583, 681 S.E.2d 875 (2009); Slater Corp. v. S.C. Tax Comm'n, 280

S.C. 584, 587,314 S.E.2d 31, 33 (Ct. App. 1984). The assignee of a claim stands in the shoes of

the assignor and has “all the same rights and privileges” as the assignof. Id.; Twelfth RMA

3




|l ’ .

Partners, L.P. v. Nat'l Safe Corp., 335 S.C. 635, 640, 518 S.E.2d 44, 46 (Ct. App. 1999). It matters

not whether the assignment is executed before or after the commencement of litigation. Campus

Sweater & Sportswear Co. v. M. B. Kahn Const. Co., 515 F. Supp. 64, 84 (D.S.C. 1979) aff'd sub

nom. Campus Sweater & Sportswear Co. v. M. B. Kahn Const. Co, 644 F.2d 877 (4th Cir. 1981)

(stating “even when the claim is not assigned until after the action has been insﬁtuted the assignee
-is the real party in interest and can maintain the action.”).!

The Trust purchas;ad thé subject stock in iCache. However, on F gabruary 22, 2016 the Trust

assigned its right to prosecute‘the crossciaims to Ulm. True and complete copies of the Assignment

of Claims and Affidavit of Ryan J. Rasmussen are attached hereto and incorporated herein as

Exhibits A and B. By virtue of the Assignment of Claims, Ulm is the real party interest with

standing to prosecute the crossclaims and the Court no longer needs to consider in whose name |

the stock was purchased. Ulm further notes that the Assignment does not prejudice Ramaci, as it

does not deprive'him of any defenses. See Campus Sweater, 515 F. Supp. at 85. Ramaci’s Motion
for Summary Judgment must be denied.

MOTION FOR JUDGMENT ON THE PLEADINGS

Ramaci argues that Ulm’s crossclaims for negligence and breach of fiduciary duty are
derivative claims which must be dismissed for failure to.comply with the pleading requiremenfs

.of Rule 23 of the Sopth Carolina Rules of Civil Procedure. Ramaci claims that Ulm is seeking

! In Campus Sweater, Judge Hemphill further stated:
Rule 17(a) in part provides that no action shall be dismissed on the ground that it is not prosecuted by the real party

. in interest until a reasonable time has been allowed after objection for ratification of commencement of the action by, -

or joinder or substitution of the real party in interest. The rule further provides that such ratification, joinder or
substitution shall have the same effect as if the action had been commenced in the name of the real party in interest.
Some courts have interpreted the word “ratification” to validate an arrangement by which the real party in interest
authorizes the continuation of an action brought by another and agrees to be bound by its result, thereby eliminating
any risk of multiple liability. See Wright & Miller, Federal Practice and Procedure, § 1555 at 709 (West Pub. Co.
1978). 515 F. Supp. at 84; Bank of Am., N.A. v. Draper, 405 S.C. 214, 220, 746 S.E.2d 478, 481 (Ct. App. 2013)
(stating that “The South Carolina rule with respect to the real party in interest requirement is patterned after the
comparable federal rule”). ’ :




damages for “the losé of [his] investment,” which “is an injury to iCache, and is an injury suffered
equally by all iCache shareholders.” See Ramaci’s Memorandum in Support of Motions for
Judgment on thc; Pleadings at 4. Ulm actually seeks damages for Ramaci’s wrongful induceément
of the investment in iCache, which néver would have‘occurred had Ramaci been truthful to Ulm
about the company.

| A shafehoider may bring a direct claim against a corporation or its officers and directors

“if his loss is separate and distinct from that of the corporation.” Hite v. Thomas & Howard Co.,

305 S.C. 358, 361, 409 S.E.2d 340, 342 (1991), overruled on other grounds by Huntley v, Young,

319 S.C. 559, 560, 462 S.E.2d 860, 861 (1995); see also Todd v. Zaldo, 304 S.C. 275, 278, 403

S.E.2d 666, 668 (Ct. App. 1991) (“If an individual stockholder has suffered é particular' loss due
to mismanagément of a corporation then the stockholder may bring an action for his loss sincé it
_ is his personal asset.”).

~ The South Carolina Court of Appeals directly addressed the present issue and ruled that
w10ngful mducement of an investment constitutes a separate and distinct i injury that allows a party

1

to bring direct claims against a corporate director or officer. Bivens v. Watkins, 313 S.C. 228,

2‘32, 437VS.E.2d 132, 134 (Ct. App. 1993) (“We find [the Plaintiff] has standing to assert some of
the causes of action alleged in her compiaint, pal“cicularl}; the fraud and negligent misrepresentation
caﬁses of action. [Plaintiff] asserts that the actions of [Defendants], as individuals, induced her to
invest in and surrender her assets to thé new business. Injuries emanating from such an inducement
are different from injuries arising from any actions these individuals may have taken as officers,
directors, and managers of the new corporation in dissipating or wésting its assets. In that regard,

[Plaintiff’s] alleged injury is separate and distinct from that of the corporation.”).

Many other courts have also acknowledged this rule. See In re Smith Barney Transfer
- Agent Litig., 765 F.Supp.2d 391, 399 (S.D.N.Y.2011) (finding plaintiffs' claim that

5




misrepresentations induced their investment was direct); Stephenson v. Citco Grp. Ltd., 700

F.Supp.2d 599, 610-24 (S.D.N.Y-.2010)'(ﬁnding that fraudulent inducement claims against an

 auditor are direct claims under Delaware law); Anwar v. Fairfield Greenwich Ltd., 728 F.Supp.2d

372,401 (S.D.N.Y.2010) (“[A]llegations by investors of having been tortuously induced to invest

or to retain an investment are not derivative claims.”); Albert v. Alex. Brown Mgmt. Serv., Inc.,

Nos. Civ. A. 762-N, Civ. A 763-N, 2005 WL 2130607, at *12 (Del.Ch. Aug.- 26, 2005)

(“Generally, non-disclosure claims are direct claims.”); Mann v. Kemper Fin. Companies, Inc.,
247 111. App. 3d 966, 976, 618 N.E.2d 317, 324 (1992) (“Fraudulent representations made for the

purpose of inducing shareholders to agl'ee to the sale of the assets and made directly to shareholders

by the corporatidn were proper allegations of individual shareholder injury”); McPhail v. Wilson,
733 F. Supp. 1011, 1014 (W.D.N.C. 1990) (ruling that investment resultihg from
misrepresentations Warrant_s direct claims, and stating “[t]he complaint further alleges that the
_ 1rdsrepresentaﬁons_ occurred dﬁring a specific written and oral presentatién Which took place in
December, 1987. McPhail and Gunter allege that the misrepresentations induced them (not all
shareholders in general) to purchase stock in HyperDril. This alleged harm is one suffered by the
plaintiffs in their individual éapacities, and is not a héu‘m suffered by all shar}eholde.rs of HyperDril
stock geﬁerally. This is the fype of claim which may be asserted by an individual shareholder in
his individual capacity.”) (emphasis in original).

“An individual action is also allowed if the alleged wrongdoers.owe a fiduciary relationship

to the stockholder and'full relief to the stockholder cannot be had through a recovery by the

corporation.” Brown, 348 S.C at 50, 557 S.E.2d at 685; see also In re Tri-Star Pictures, Inc., Litig.,

634 A.2d 319, 327 (Del. 1993), as corrected (Dec. 8, 1993), disapproved of by Tooley v.

Donaldson, Lufkin & Jenrette, Inc., 845 A.2d 1031 (Del. 2004) (allowing a direct claim for a board |




of directors’ failure to disclose facts to shareholders).? Finally, those who execute a contract with

a corporation may bring a direct action to recover for damages stemming from that contract. See

Lipton v. News Int'l, Plc, 514 A.2d 1075, 1078 (Del. 1986), disapproved of by Tooley v.

Donal.dson., Lufkin & Jenrette, Inc., 845 A.2d 103 1' (Del. 2004). |
Ramaci’s Motion for Judgment on the Pieadings mischaracterizes the crossclaims. Ulm
seeks damages for Ramaci’s negligent acts and breaches of ﬁduciar'y duty which‘ inducled him to
investin iCache. Defendar-lt Billy Ulm’s Amended Aﬁswer and Crossclaims {65, 71, 74.. Ramaci
made false and misleading misrepresentations to >U1IIA1 in an effort to secure investment in iCache.
Id. These misrepreséntations were made directly to Ulm during multiple méetings between
Ramaci and Ulm. Ulm’s claims are therefore separate from Plaintiffs; claims, which seek redress
for diminution in stock value due to Ramaci’s mismanagement of iC’ache. Viewed in a light most
favora“bl‘e to Defendaﬁt Ulm, these facts warrant the Court’s denial of the Motion for Judgment on
| the Pleadings.
Further, Ulm and iCache executed a Board of .Dire;:tors Retainer Agreement dated April
21,2011. Pursuanf to this contract Ulm was granted stock options in iCache. A true and complete
i ,
~copy of the Board of Directors Retainer Agreement is attached hereto and incdrporated herein as
' Exhibit C. The stock options were not afforded to other non-director shareholders. Ramaci’s
negligent acts and b£eaches of ﬁduciary duties destroyed the value of Ulm’s stock options; this
distinct harm cannot be rectified by a derivative claim. See _]ig@g, 514 A.2d at 1078.
Alternatively, should this Court find that Ulm has not sufficiently pled his crossclaims, he

requests pursuant to South Carolina Rules of Civil Procedure Rule 15(a) that the Court grant him

leave to amend the crossclaims. Ulm requests an amendment on the grounds that judgment on the-

2 Defendant Ulm notes that Ramaci’s argument cites and relies upon Delaware’s Tooley case, which has not been
cited or adopted by any state or federal South Carolina court.

7




pleadings is a drastic remedy, justice would réquire such, and the parties would not be prejudiced
by an amendment. "‘Whe‘re ajudgment on the pleadings is appropriate, the court has the discretion
to grant the opposing party leave to amend. Amendments should be readily allowed so as to
preclude entry of such judgment. In order to protect a plainfiffs right to amend, when a party
challehges the sufficiency of é petition to state a cause of action, a motion for judgment on the
pleadings should be sustained only when an amendment cannot cure the defect. Léave to amend
should be gra‘nted if a party éan show that he or she is able to state a claim for relief.” 61A Am.

Jur. 2d Pleading § 551.

CONCLUSION

- Based on the foregoing, Defendant Billy Ulm requests that the Court deny Defendant John
Ramaci’s Motion for Summary Judgment and Motion for Judgment on the Pleadings.

This 27 day of February, 2016 at Charleston, South Carolina.

Ay
J. Ru,l{edge Young/ I
Julie L. Moore
, DUFFY & YOUNG, LL.C
( . 96 Broad Street
Charleston, South Carolina 29401
. (843) 720-2044 (phone)
(843) 720-2047 (fax)
ryoung(@duffyandvoung.com
imoore(@duffyandyoung.com

Attorneys for Defendants
Richard Scott and Billy Ulm
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Court to when it is considefing these motioné to
look and see what kind of standing the Plaintiffs
have to seek money for damageito the company and
have they safisfied the pléading standafds
necessary'to fall in those standing requirements.

THE COURT: All right. Next motion?

MR. MANNING: Now we are to the motion
to substitute. v

MS. MOORE: Your Honor, thaf was a

motion Mr. Ulm filed. We are withdrawing that

. motion because since the motion was filed we have

been discussing the case with Mr. Manning. The

\ .

trust who purchased the shares of stock in iCache

has assigned its claims to Mr. Ulm so we no longer

need to have you rule on the motion tobsubstitute.

THE COURT: That makes it easy. So
then the next one would be motion for summary
Judgment as té the Défendaﬁt Ulm's cross-claim.

MR. MANNING: Yes. . And We had filed a
Standing motion that he lacks standing because he -
didn't own thé shares. And therpposition was
filed by the individual -- eXcuse me -- by Ulm's
counsel. In that opposition we find that the trust
has assigned its claims to Mr. Ulm so we no longer

have a standing issue, but we certainly want to
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respond to this .new 11th hour development of the

assignment of these claims because we think it's

improper.

MS. MOORE: Your Honor, we can talk

of his pending motion. I

summary Jjudgment on the basis of standing.

I don't think that's the subject

think he only moved for

If he

is -not going to make an argument as to Mr. Ulm's

standing I think he has got to file a new motion.

MR. MANNING:

‘have standing because the

Well, I think he doesn't

assignment is improper.

So he still doesn't have any interest going on

here.

THE COURT:
motidn.f

MR. MANNING:

I find Qut about this two

individuals opposition to

opposition to my standing

JP Morgan has assigned to

these shares -- excuse me

That would be a separate

He doesn't have standing.
days ago with the

this, Mr. Ulm's

motion. I_find out that

him their interests in

—— their interest in the

litigation with respect to these shares. They

still own the shares. He

is not even a

shareholder. He just owns the right to bring the

So I found out about that two days ago. I
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"think that's imprbper. I think he still lacks

standing‘because he still doesn't own the shares.
THE COURT: Ms. Moore, what's your

position on‘that?‘ |

' MS. MOORE: If i understand, he owns
the claims. So he has standing to pursue those
claims. As to whether it's a timely assignment, I
would respond to that because this -- as Mr.
Manning pointed out, there wés other counsel
involved, but this casé has been pending for two
and—a—half.Years. For the first -- until Mr.

Manning got involved there had been no discussion

that Mr. Ulm wasn't the proper party to bring the

cross—-claim. We were>litigating the merits of the
case. When_Mr..Ménning got invélved, maybe to his
credit. it's a great argument, and we were
diécussing settlemént,_that was the first time the
issue of whether Mr. Ulm could pursue the ¢laims
individually of Whether the truét needed to bring
them arose. It was discussed back and forth. For
a while we thought Mf. Manning could consent to the
éubstitution of the trust. We were trying to set
the p%oper framework for these .claims to be
prosecuted.

After this motion was filed we thought
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{

about it and we thought we can resolve our issue

for substitution and his argument as.to standing by

simply assigning the rights to pursue those claims

back to Mr. Ulm. So that's what we did.A I think
that that satisfies the motion for summary judgment
as to the fact that Mr. Ulm doesn't own the claim.

This is the only thing that's been filed so far,

_ Your Honor.

MR. MANNING: The claims are time
barred. | '

THE COURT: .Why don't we do this: Go
ahead and put your argument on the record, Mr..
Manniﬁg, and then I'll review all the documents.

MR. MANNING: I am —-- actually I have
-—- would like'to give the Couft right here which is
on its way to Charleston to be filed, this is a
motion for injunction. 1I'd like to enjoin the

transfer and assignment of the stock. If I might

-approach, Your Honor. 1I'd like to enjoin the

assignment of the ciaims or 1in the alternative
enjoin Mr. Ulm's abilify to act on those claims.

'-And the reasons are quite simple. We
made a standing argument and then that was met with
a substitution moﬁibn. We>responded to the

substitution motion saying how that was improper
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under the rules of civil procedure- and theh weréet

a withdrawal of the substitution motion and a note

saying oh, we have assigned the claims.. Evérything
is okay now. These claims were time barred before.
they were assigned. Indeed, if he has new’claims

now he still doesn't have standing to bring the

claims that he has. He has standing to bringvthese

new claims which I don't seéva pleading —— I don't
see a pleading that reldtes to these new claims.
So I am asking the Court to enjoin this --
permanently enjoin the assignment here. Or in the
alternative enjoin Mr. Ulm from attempting to
assert any claims being --

© THE COURT: Hold on on that. You
obviously Jjust gaVe her that so it is not proper
for me to hear that at this time. That's not
before me today. | |

MR. MANNING: So you are not going to

“hear the injunction motion today?

MS. MOORE: I would object.

TﬁE COURT: It hasn't been filed or
served so no, I will not hear it.

MR. MANNING: I just served it on her.

THE COURT: She has got to have proper

notice to review it.
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STATE OF SOUTH CAROLINA ) |
) IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON )  NINTH JUDICIAL CIRCUIT
Byrdnest LLC, Craig Sedmak, ' )  Civil Action No. 2013-CP-10-4874
Stephanie Sedmak, and Wesley Nau, )
- )
Plaintiffs, ) .
) . DEFENDANT JONATHAN
vs. . ) RAMACI’S MOTION FOR:..
. . ) PERMANENT INJUNCEI‘IO?I’;}
John Ramaci, Haverly Ramaci, Richard ) \
Scott, and Billy Ulm, ) \
S )
Defendants. ) \
)

TO: ATTORNEYS FOR THE ABOVE—NAMED PLAINTIFFS

PLEASE TAKE NOTICE THAT, as soon as he may be heérd,’ J onafﬁan Ran;"aci
(“Rainac_i”), through undersigned counsel respectfully moves this Couft pureuant to South
Carolina Rule of Ciyil Procedure 65 to enter a permanent injunction barring the attempted
Assignment of Claims by and between The William L. Ulm, Sr. 2006"De1aWare Trust (the
“Trust”) and Billy Ulm Ramaci respe‘ctful‘ly requests an order from this Court enjoining the
purpqrted Assignment of Claims by the Trust to Billy Ulm or in the alternative, enjeining Ulm
from attempting to assert any claims acquired pursuant to the Assignment in this' action.

1. On December 21, 20 15, Ulm filed a Motion seeking to substitute the Trust as
the proper eross;c'laimant in the claims brought agaiﬁst Ramaci (the “ Subsﬁtution Motion”).

2;- On February 4, 2016, Ramaci filed 2 memorandum of law in opposition to
Ulm’s Substitution Motion, arguing that the substitution was improper under the South
Carolina Rules of Civil Procedure aﬁd barred by the statute of limitations. On February 4,
2016, Ramac1 also flled a Summaly Judgment motion as to the Cross- -claims asserted by Billy
Ulm on the ba31s of the admission in the Substitution M0t1on that Billy Ulm was 1ot the proper

party to prosecute the cross-claims.




3. On February 22, 2016, apparenﬂy in response to the érguments and authority in
Ramaci’s February 4 opposition, counsel for Billy Ulm filed a Memorandum in Oppqsition to
Defendant John [sic] Ramaci’s Motien.for Sur_mxiary Judgment as te the Ulm Crossclaims and
Motion for Judgmenf on the Pleadings as to the Ulm Croséclaims, m which counsel abruptly
informed fhe Court and par_ties to this case that the Trust had executed an Assignmeﬁt of
Claims whereby the Ttust assigned ifs right to prosecute the cross-claims to Billy Ulm on
‘February 19, 2016. |

4. On February 24, 2016, Ramaci filed a Reply to Defendant Ulm’s Memorandum
in Opposition, challenging the purported Assignment of stale claims as improper because the
 claims are time barred. ' ' o _ -

5. Ramaci now seeks an order from this Court enjoining the purported Assignment
or, in the alternative, enjoiﬁing Defendant Bill_yl Ulm from attempting to assert any clainﬁs
acquired pursuant to the Assignment in this vaction as his own claims.

6. A party seeking a permanent injunction must demonstrate the followmg (1) that
it has suffered an nreparable mjury, (2) that remedies available at law, such as monetary
damages, are madequate to compensate for that‘mjury; (3) that, considering the balance of '
hardships between the plaintiff and defendant, a remedy in eqﬁity is warranted; and (4) that the
pubﬁc interest would not be disserved b}{ a permanent injunction. Bradacs y. Haley, 58 F
Supp 3d 514 (D.S.C. 2014).
| 7. In South Carolina, the existence of a legal remedy is no obstacle to injunctive
relief if the available legal remedy is ineffective because it is impractical, because the threatened
acts may continue while a legal action is pending, or because successive actions at law would be
necessary to protect plaintiff's rights.: See Kirk v. Clark, 4 S.E.2d 13 (S.VC. 1939). |

8 I fhe Court permits the Assignment and allows'Billy Ulm to assert the claims of
~ the Trust in this matter as his own claims, the Ramaci Defendants will be irreparably harmed

because they will be forced to continue to litigate this case and incur substantial legal fees.




9. As stéted in the parties most recent Consent Motion to Amend Scheduling
Order, the parties have continued to be involved in settlement negotiations and have recently
made progress as to the same. Indeed, there is a settlement agreement that has been approved -

| by the plamuffs and with a few relatively non—controversml edits, by Defendant Scott.

10.  If Billy Ulm is allowed fo insert the time-barred claims of the Trust into this
matter as his own-claims, the vparties’ substantial progress toward settlement over the past
months will be rendered useless. Indeed, sueh ac.tion may very likely force all of the parties
back into a full iitigation posture. | |

1L Ramaci does not have an adequate remedy at law because he will be forced to
continue to litigate this matter at substantial cost and effort without the means to recoup either.

12.  The balance df hardships weighs in faver of granting the equitable relief |
requested Be‘cause continued ﬁtigation would impose a burden on all parties to .this matter, Who
.have been actively pursumg settlement. On the other hand any harm resulting from the
injunction would be borne by the Trust, who i is not, and should not be, a party to th1s action.

- 13.  The relief sought herein would be in the public interest because it would give

effect to the goals of 'the-substantive and procedural law of this state to protect defeudauts
_ agamst stale claims and provide continuity and uniformity for the resolution of clalms

14.  The procedural subterfuge Ulm pur sued Wlth his substltutlon motion was foﬂed |
by Ramaci’s arguments and authority in oppos1t10n to the same. Now with an eleventh-hour -
assignment, Ulm attempts to skirt the same authority that foreclosed his substitution.

15. Sixnply put, Ulm should nut be allowed to proceed with the Trust’s time-barred
eiaims as if they were his own whether by substitution, assignment, or otherwise. |

16.  This: MO'[IOIl is supported by the authority cited herem the arguments that will be
made at the hearing on the Motion, and such other and further authority or memoranda of law
that is on.file or that Ramaci may file prior to or present at any hearing on this Motion.

| WHEREFORE, for the reasons set forth above, Ramaci respectfully requests that this

Court enter an order enjoining the purported Assignment of Claims by the Trust to Billy Ulm




or in the alternative, enjoining Defendant Billy-Ulm from attempting to assert any claims

-

acquired pursuant to the Assignment in this action.

NELSON MULLINS RILEY & SCARBOROUGH LLP

Loy,

cOry E./Manning (SC@r No. 14702)
E-Mail: edry.manning@selsonmullins.com
Adam J. Hegler (SC Bar No. 100115)
E-Mail: adam.hegler@nelsonmullins.com
1320 Main Street / 17th Floor

Post Office Box 11070 (29211 1070)
Columbia, SC 29201

(803) 799-2000

Attorneys for Jonathan and Haverly Ramaci

Columbia, SC
February 24, 2016
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STATE OF SOUTH CAROLINA ) : ' -
_ ) IN THE COURT OF COMMON PLEAS
COUNTY. OF CHARLESTON ) NINTH JUDICIAL CIRCUIT

Byrdnest LL.C, Craig Sedmak, Civil Action No. 2013-CP-10-4874
Stephanie Sedmak, and Wesley Nau,

Plaintiffs, s
DEFENDANT JONATHAN | %

RAMACT'S MEMORANDUM IN = “Ti
_:735

)
)
)
)
)
VS. )
) SUPPORT OF MOTION FOR: "
) .
)
)
)
)

John Ramaci, Haverly Ramaci, Rlchard PERMANENT INJUNCTION - LI
Scott, and Billy Ulm, s { "i‘
i [V

Defendants.

Defendant Jonathan Ramaci ("Ramaci"') submits this Memorandum of Lav}\ in Support of
his Motion for Permanent Injunction. Rama;:i has moved this Court'pﬁrsuant to South Carolina
Rule of Civil Procedure 65 to enter a permanent injunction barring the attempted Assignment of
‘Claims by and between The William L. Ulm, Sr. 2006 Delaware Truét (the "Trust") and Billy
Ulm. Ramaci respectfully requests an order from this Court eiljoining the p_urportecT- Assfgﬁment
of Claims by the Trust to Billy Ulm or in the alternative, enjoining Ulm from attempting to
assert any claims acquired pursuant to the Aséignment in this action.

STATEMENT OF FACTS

Plaintiffs filed the underlymg action against Defendants Jonathan and Haverly
Ramaci, Richard Scott, and Bﬂly Ulm on August 19, 2013 Defendant Billy Ulm ("Ulm")
filed his initial answer on November 14, 2013, and sunultaneously filed a motion to dismiss.
On January 23, 2014, approximately t§vo months after this Court denied his motion to
dishu'ss, Ulm amended his answer to assert three cross-claims against Ramaci. Now, two
years after he moved to dismiss Plaintiffs’ -complaint-, answered that complaint, amended his
.answer to that complaint, and asserted cross-claims, Ulm has répeatedly changed courée in
an attempt to assert the time-barred claims of the Trust. Ulm's recent proéedural

machinations, and Ramaci's responses to the same, are as follows:




. e " On December 21, 2015, Ulm filed a Motion seeking to substitute The William-
L. Ulm, Sr. 2006 Delaware Trust (the "Ulm Trust") as the proper cross-
claimant in the claims brought against Ramaci (the "Substitution Motion"). -

] In his Substitution Motion, Ulm admitted that he did not own the interest
in iCache individually and, therefore, that he does not have a valid
individual cross-claim against Ramaci: "Ulm's purchase of iCache stock
was done by and through the Trust, at the direction of Billy Ulm.
Defendant Billy Ulm now seeks to substitute the trust as the prop'er party
to prosecute his cross-claim against Defendant J ohn [sic] Ramaci."
(Substitution Motion at p.1 (emphasis' added).)

e - On February 4, 2016, Ramaci filed a memorandum of law in opposition to
Ulm's Substitution Motion, arguing that the substitution was improper under the
South Carolina Rules of Civil Procedure and barred by the statute of limitations.
A

e On February 4, 2016, Ramaci also filed a Summary Judgment Motion as
‘ ' to the cross-claims asserted by Billy Ulm on the basis of the admission in
the Substitution Motion that Billy Ulm was not the proper party to

prosecute the cross-claims. -

°. On February 22, 2016, apparently in response to the arguments and authority in

' Ramaci's February 4 opposition, counsel for Billy Ulm filed a Memorandum in
Opposition to Defendant John [sic] Ramaci's Motion for Summary Judgment as
to the Ulm Crossclaims and Motion for Judgment on the Pleadings as to the
Ulm Crossclaims, in which counsel abruptly informed the Court and parties to
this case that the Trust had executed an Assignment of Claims whereby the
Trust purported to assign its right to prosecute the cross-claims to Billy Ulm on
February 19, 2016.! :

° .On February 24, 2016, this Court heard arguments on pending mbtions
Counsel for Ulm informed the Court and the parties to this case that it would be
withdrawing the Substitution Motion.

° On February 25, 2016, Ramaci filed a Reply to Defendant Ulm's Memorandum
in Opposition, challenging the purported Assignment of stale claims as improper
" because the claims are time barred.

e On February 25, 2016, Ramaci filed the instant Motion for Permanent .
Injunction, requesting an order from this Court enjoining the purported

! Importantly, the Trust retained actual ownership of the iCache shares.




Assignment of Claims by the Trust to Billy Ulm or in the alternative,
enjoining Ulm from attempting to assert any claims acquired pursuant to
the Assignment in this action.

o Alternatively, and filed contemporaneously with this memorandum in -
support, Ramaci filed a Motion for Summary Judgment Seeking Dismissal
of the Trust's Assigned, Time-Barred Claims. Should this Court find that

- the assignment of claims was actually proper and decline to enjoin the
same, Ramaci seeks an order diSmissing these assigned claims as time-
barred by the applicable statutes of limitations.

Defendant/Cross-Claimant Ulm's repeafed attempts to inject the Trust's time-barred
claims into this litigation highlight the improper basis for these maneuvers, and asoutlined
below, demonstrate that this Court should not allow the Assignment of Claims as a vehicle to
upset the progress of this case at tﬁe last minute.

| ARGUMENT

This Court should_énjoin the Trust's purported Assignment of Claims or, in the
a}tematifze, enjoil_l Defendant/Cross-Claimant Ulm from attempting to assert any claims
acquired pursuant to the Assignment in this action as his own claims. |

I. - An Injunction is the Only Available Remédy for the Improper Assignment.

A party seeking a permanent injunction must demonstrate the foll'ow'ing: (1) that it has
suffered an irreparable injury; (2) that remedies available at law, such as monetary dainages,
are inadequate to compensate for that injury; (3)'that, considering the balance of hardships
between the p.laintiff and defendant, a remedy in equity is warranted; and (4) that the public
| interest would not be disserved by a permanent injunction. Bradacs v. Haley, 58 F. Supp. 3d |

5 14, 531 (D.S.C. 2014). Under South Carolina law, the exis;cence of a legal remedy is no‘
| obstacle to injunctive relief if the available legal remedy is ineffective because it ié impractical,
because the thr'eatened acts may continue while a legél action is pending, or because successive
actions at law woul;i be ﬁecessar'y to protect plaintiff's rights. See Kirk v. Clark, 4 S.E.2d 13,

- 15 (S.C. 1939).




Ifreparable Harm. If thé_ Court permits the Aésignment and allows Billy Ulm to assert

the claims of the Trust in this matter as ’hjs own claims, the Ramaci Defendants will be
irreparably harmed because they will be forced to continue to ﬁtigate this case and incur
substantial legal fees, after nearly reaching settleﬁ::leht. Courts have recognized that thwarting
‘a negotiated settlement causes irreparabl¢ harm because it forces a party to faée the risk of
litigation after they have expended great effort to obtain settlement on negotiated terms.
Carson v. Am. Bfands, Ir\zc., 450 U.S. 79, 89 (1981) (finding that a court's refusal to enter a
consent decree'rega:ding settlement might cause seribus or irreparable harm because
"petitioners might lose their opportunity to settle their case on the negotiated terms").
Settlement agreements allow parﬁes "to avoid the costs and uncertainties of litigation," and _‘
once the parties have an agreément in place, "dénying the parties their right to compromise
their dispute on mutually agreéable terms" causes "serious, perhaps irreparable,
conseQuencé[s]. " Id. | af 88-89.
That is the case here. As stated in the parties most recent Consent Motion to Amend
. Scheduling Order, the parties have continued to be involved in settlement negotiations énd- have
recently made progress as to the same. Indeed, a séttlement agreement was approved by the
Plaintiffs and by Defendant Scott, subject to a few relatively non-controversial edits. (B-Mail
~ from R. Young, January 19, 2016, 11:26 AM, attached as Exhibit 1.) Billy Ulm's attempt to
insert the time-barred claims of the Trust into this matter as his own claixﬁs has already upset
the parties' substantial progress toward settlement over the past months. Iﬁdeed, his actions
have forced all of the parties baék into a full litigation posture where they afe again subjccf to
the uncertainties of nlitigation that they have worked through over'the past severél months to

avoid.”

2 Having identified an agreeable framework, however, Ramaci is optimistic that the resolution
of the matters addressed in this Motion will allow parties to resume and conclude the
settlement negotiations.




 No Adequate Remedy at Law. In addition, Ramaci does not have an adequate rer(nedy

at law because he will be forced to‘ continue to litigate ihis matter at substantial cost and effort
without the means to re.coup either. Although a finding that Ramaci does not have an adéquate
1’efnedy at law is not required for an injunction to issue in South Carolina,? if this C_Ourt_ allows
the assignment, Ramaci will be without recourse. Ramaci may incur substantial feeé for a triai
 of this'matter, and, no matter the outcome, he will bear those fees. See Baron Data Sys., Inc. '
- v. Loter, 377 S.E.2d 296, 297 (S.C. 1989) ("[A]ttor-ney's fees ‘are_ not recoverable unless
authorized by contract or statute."). Here, Ramaci can look to neither statutory law nor a

contract to recover his fees.

Balance of Hardships. The balance of hardships weighs in favor of granting the
, équitable relief requested because continued litigation would irhpose a burden on all parties to .
this matter, whd have.been activ¢ly pursuing settlement and litigating this matter. On tﬁe ofher
hand, any harm resulting from the injunction would be borne by the Trust, who is not, and
should not be, a party to ﬂiis action. That cannot constitute a hardship. | See Metropolitan Life
Ins. Co. v. Bell, 2014 WL 8021562, at * 7 (M.D. Fla. Oct. 9, 2014) (finding that "being
deprived of the 'ability to 'mstitu_te merif_less_ 1a§vsuits is not a 'bardship'") |

Public Interest. The relief sought herein would be in the public interest becaus‘e it
would give effect to the goa{s of the substantive and procedural law of this state to protect
deféndants a_gainst. stale claims and provide continuity and uhifdrmity for the resolution of
claims. When a paftj'é actions attempt to thwart the uniform application of the law, such as
when a party attempts fd avoid the appl%caﬁon of established procedure, injunétions are the

proper remedy. See, e.g., Coach, Inc. v. Fashion Paradise, LLC, 2012 WL 194092, at *9

(D.N.J. Jan. 20, 2012) (issuing an injuncﬁon will serve the public interest goals of preventing

? Ramaci contends that these claims should not be allowed into this litigation as the assignment
is improper. However, if this Court declines to enjoin the assignment, the claims should still
be dismissed as time barred for the reasons set forth in Ramaci's Motion for Summary
Judgment, filed contemporaneously herewith.




consumer confusion and the trademark holder's property interest). Put éimply, an injunction is
proper when it forces a litigant to act within the bounds of established legal framework.
In this case, Ulm and the Ulm Trust are seeking, under the guise of the eleventh-hour

assignment, to avoid the long standing policy undergirding statutes of limitations.

Statutes of limitations are not simply technicalities. Statutes of
limitations embody important public policy considerations in that

- they stimulate activity, punish negligence, and promote repose by
giving security and stability to human affairs. Statutes of
limitations relieve courts of the burden of trylng stale claims of -
those who have slept on their rights.

Transportation Ins. Co. & Flagstar Corp. v. S.C. Second Injury Fund 699 S.E.2d 687, 690
(S.C. 2010) (citations omitted). Defendant Ulm's procedural tactic of filing a quick cross-
claim (without standing to do so) in hopes of creating gome leverage should not be reWarded,
particularly when it was procedurally defective from the beginning.

Moreover, courts have long recognized that public policy favors settlement. See, e.g.,
Hﬁdson ex rel. Hudson v. Lancaster Convalescent Ctr., 754 S.E.2d 486, 490 (S.C. 2014), |
reh'g denied (Mar. 6, 2014) ( "Our_éourts have a long standing policy favoring settlements.");
Inre A.H. Robins Co., Inc., 173 F.3d 423 (4th Cir. 1999) (citing Hemstreet v. Spiegel, Inc.,
851 F.2d 348, 350 (Fed. Cir. 1988)) ("The law,strdngly favors setflement of litigation, and
there is a compelling public interest and policy in upholding and enforcing settlement
agreements voluntarily entered into."); Evans v. Jeff D., 475 U.S. ‘717, 761 ﬁ.15 (1986) ("By
lessening docket congestion, settlements make it pqssiBIe for the judicial system fo operate
more 'efficiently and more fairly while affording plaintiffs an opportunity to obtain relief at an
e\arlier time."). |

The Ulm Trust's aftempted assignment of its time-barred claims threatens to undermine
both of these Iong-standmg public policies.. As outlined below, Ulm has abandoned his attempt

1o subst1tute the Trust under the Rules of Civil Procedure, and is attempting the assignment in




an effort to circumvent those rules. Therefore, an injunction is appropriate to prevent the

purported assignment.

1IL. Through its Assignment, the Trust Cannot Inject Time-Barred
Claims into this Litigation.

Defendant Ulm and the Ulm Trust executed an Assignment of Claims on February 19,
2016. Under the terms of the A331gnment the Trust conveyed to Ulm "all of its rlghts to
prosecute the crossclaims and any other claims [the Trust] may have in the litigation. "
2/ 19/2016 Assignment of Claims, p.1.).*
The Assignment of Clalms conveyed to Ulm those rlghts (and only those rights) that the
Trust possessed at the time of conveyance. Under South Carolina law, "[a]n assignee of a chose
" in action can claim no higher rights than his assrgn'or had at the time of th_e aséignment. !
Singletary v. Aetna Cas. & Sur. Co., 447 S'.E.Zd 869, 870 (S.C. Ct. App. 1994); see also
Murphy v. Jefferson Pilot Commc'ns Co., 657 F. Supp. 2d 683, 690 (D.S.C. 2008) ("Since they
were assigned to Plaintiffs‘, Plaintiffs [assighees] can have no greater rights on these claims than ,
Feldmarn fassignor] himself would have had had Feldman c_hbsen to pursue the clairné himself."). .
Moreover, an assignee takes srlch assignment subject to the same defenses that would be
applicable to the assignor. See, e.g., Chet Adams Co. v. James F. Pedersen Co., 418 S.E.2d
337, 338 (S.C. Ct. App. 1992) ("[T]he assignee of a non-negotiable chose in action takes it

* The Assignment of Claims further provides that the "Assignor [Ulm Trust] expressly retains
ownership of the Stock and hereby conveys to Assignee no interests or rights in the Stock
other than Assignor's interests and rights in the crossclaims and any other claims Assignor has
or may have in the Litigation.” (2/19/16 Assignment of Claims, p. 1 (emphasis added).)
Because Billy Ulm, individually, does not have any ownership interest in the stock, he does not
have proper standing to assert any derivative claims against Ramaci, including the negligence
and breach of fiduciary duty claims. See S.C. R. Civ. P, 23(b)(1) (providing that in a
derivative action, "the complaint shall be verified and shall allege that the plaintiff was a
shareholder or member at the time of the transaction of which he complains or that his share or
membership thereafter devolved on him by operation of law"); Johnson v. Baldwin, 69 S.E.2d
585, 589 (S.C. 1952) ("The right of a stockholder to maintain a derivative action against the
directors of a corporation 'inheres in and attaches to his ownership of its stock and does not
exist apart from such ownershlp "" (quoting 19 C.J.S., Corporations, § 824 page 228)).




subject to all equities and defenseé which could have been set up against the assignor at the time
of the assignment"). | N '

At the time of the Assignment, the Trust had a right to bring a lawsuit against Ramaci
and anyone else that it felt was responsible for an alleged breach of some alleged duty.
HoWeVe;r, that right of the Trust was subject to any defenses that Ramaci could bring in
response to such a lawsuit, including the defense of statute of limitations.

The issue, then, is whether the Ulm Trust, as the assignor, would be barred frbm

, bringiﬁg the claims at the time of assignment, as this Court should look to the rights of the
assignor for purposes of the statute of limitations analysis. See Murphy, 657 F. Supp. 2d ét 692
("Since '[a]n assignee stands in the shoes of its assignor,' the relevént inquiry for when tﬁe
statute of limitations began to run is not when thé Plaintiffs knew or should have known that they
had thé basis for an ihterference with contractual relationship and civil conépiracy 'claim,'but
rather when Feldman [the assignor] knew or should have known of such a claim."). Any claims'
that the Trust might havé against Ramaci that mirror the claims Ulm pleaded in his cross-claim
are time barr.ed.5 | |

The Ulm Tfust cannot avoid this statute of limitations bar through an assignment of its
claims. See Murphy, 657 F. Supp. 2d at 692 (refusing to rule for Plaintiffs because to do so
"Woﬁld essentially be ruling that an assignment of claims could serve to resuscitate time-barred
claims"); Un‘ited States v. Hunter, 700 F. Supp. 26, 27 (M.D. Fla. 1988) ("In the absence of a
specific federal rule providing a longer limitation period, mere assignment to the United Statés
| of a claim already barréd under a state statute of limitations does not revive the .tiﬁle—barred
claim."); United States v. Taylor, 144 F. Supp. 15, 17—18 (E.D. Pa, 1956)‘("In this case, the
assignment, which is attached as an exhibit to the complaint, is dated December 15, 1953, and

there is nothing in the record which would indicate a tolling of the start of the period of

* The claimns assigned by the Ulm Trust to Ulm are time barred for the reasons set forth in
Section IV, infra.
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limitations beyond Ndvember 1, 1949, so that the applicable statute of limitations had batred
the assignor's claim more than a year prior to its assignment to plaintiff."); Vaughan v.
Moore, 366 S.E.2d 518, 520 (N.C. 1988) ("Plaintiff obtained the waiver and assignment from
her mo_th¢r on.21 September 1987, more than four years after the cause of action arose. Thus,
in order to give effect to the waiver, we would esséntially extend the parent's claim beyond its
three—yéar statute of limitations."); Madison Fund, Inc. v. Midland Glass Co., No. 394 CIV.A.‘
.1974, 1980 W1 332958, a"c *3 (Del. Super. Aug. 11, 1980) (holding that "Defenses such as
the statute of limitations may be interposed against the assignee if it was available agéinst the
' assignor;' and barring claims that were assigned a year aftér the statute had run); Woolett v.
Am. Employers Ins. Co.,'77v Cal. App. 3d 619, 625, 143 Cal. Rptr. 799, 802 (Ct. App. 1978)
("In this case, the judgment which plaintiff recovered against Crawford became final in
October 1970, heﬁce Crawford's causé of action for defendant's wrongful refusal to settle was
barred by the statute of limitations after October 1974. 1t follows, then, that when Crawford
purported to assign this cause of action to plaintiff in February 1976, Crawford had nothing of”
value to assign."). Campus Sweater A& Spom;wears Co. v. M.B. Khan, 515 F. Supp. 64
(D.S.C. 1979) aff'd sub nom. Campus Sweater & Sportswear Co. v.' M. B. Kahn Const. Co,
644 F.2d 877 (4th Cir. 1981'),A cited by Ulm in support of the Trust's assignment, did not
involve the assignment of time-barred claimé. Campus Sweater; therefore, cannot support-the
Validity of the assignment here. | |

| The claims of the Trust, which were purportedly conveyed to Ulm in the Assignment of
Rights for $10 dollars, cannot receive a longer statute of limitations merely becausé they wefe
assigned to Ulm. Stated another way, Ulm cannot acquire any greater rights .in the claims than
_ those the Ulm Trust possessed. At the time of the conveyance, February 19, 2016, the Ulm
Trust had no right to assert the claims at issue, because the three-year 'statute of lhﬁitations on
the claims had run. For this reason, even if this Court were to consider the Trust's assignmént
to be valid, Defendant Ulm's cross-claims should be dismissed as barred by the applicable

statute of limitations.




II. Ulm Cannot Avail Himself of Real Party in Interest Status Pursuant to South
Carolina Rule of Civil Procedure 17. '

First, through the subterfuge of his Substitution Motion, which is addressed below,
and now through an attempted eleventh-hour assignment of questionable propriety,' Ulm is
again asking this Court to allow a non-party (the Ulm Trust) to bring a-cross-claim in this B
matter that is barred by the statute of limitations. For the reasons initially set forth in
Ramaci's Memorandum in Opposition to the Substitution Motlon Ulm should not be

. considered'the real party in interest pursuant to Rule 17(a). Although Ulm has withdrawn
hlS Subsntutlon Motion through representatron of counsel at the February 24 hearing,

many of the arguments as outlined briefly below apply with equal .force to Ulm's latest

procedural machmatrons

A. Ulm's mistake in bringing his cross—claml was neither
honest nor understandable.

Rule 17 was int_e_nded to provide a mechanism for mistakes to be corrected wh‘en' the
determination of the proper party-to sue is difficult ‘or there has been an honest and’
understandable mlstake See S.C. R. Civ. P. 17(a) Notes ("The last sentence of the rule is
mtended to prevent forfelture in those cases in Wh1ch the determination of the proper party to
sue is difficult or when there has been an honest mistake."); Intown Propertzes Mgmt., Inc. v.
Wheaton Van Lines, Inc., 271 F.3d 164, 171 (4th Cir. 2001) (denying motion to join party
under Rule 17 where the court determined that the mistake had not been 'understandable, "
vbecause the party was represented by counsel and had notice from an early date, and yet failed
to seek to join until later); Metal Forming Techs., Inc. v. Marsh & McLennan Co., 224 F.R.D. A
431, 437 (S.D. Ind. 2004) (dismissing suit and finding that‘substitution under Rule 17(a) was
not approprrate where plaintiff made the strategic and tactical decision to bring suit in
individual's name when claims had been assigned); Feist v. Consolidated Freightways Corp.,
100 E. Supp. 2d 273, 276 (E.D. Pa. 1999) ("Rule 17(a) should not be applied blindly to permit

substitution of the real party in interest in every case. In order to substitute the trustee as the
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real party in interest, Plaintiff must first establish that when he brought this action in his own
-name, he did so as the result of an honest and understandable mistake.").

The determination of the proper cross-claimant was not difficult in this case. The Stock

Purchase Agreement was executed by énd between iCache and the William L. Ulm, Sr. 2006
Delaware Tfust Agreement. (See Stock Purchase Agreements, attached as Exhibit 1, to the

~ Ramaci Defendants Opposition to the Substitution Mofion.) vI‘n fact, Ulm admits inA his
Substitution Motion that the purchase of the stock was made through the Trust "at the direction
of Billy Ulm." (Substitution Motion, at p.1.). The Trust has now, as of February 19,
attemptéd to assign the claims to the individual Billy Ulm. Ulm has been represented by
(multiple) very able counsel throughout this matter. Therefore, Ulm was well aware thaf the

~ stock was purchased and held in the name of the Ulm Trust, and there waé no difficulty in

determining the proper party, as required by the rule.

Nor was the mistake in naming Billy Ulm individually understandable. In the face of
these uncontésfed facté, it is difficult to conclude that the determination to sue in the name bf |
Mr. Ulnllrathér in the name of the true owner of the iCache stock (the Ulm Trust) was an
honest and understandable mistake. Rather, in the face of clear stock purchase documents aﬁd
with the numbe_r of persons involved in those transactions (including a trustee, multiple
-counsel, Ulm, and the trust beneﬁciaries), it seems more likely that Ulm and/or his counsel
intentionally chdse to bring the suit in.Ulm's' name individually as part of an overa_ll Strategy.
That this strétegic and tactical decision proved to be a poor choice, and that Ulm has once. )
again changed directions and eﬁgineered an assignment of the claim in an attempt to avoid the
statute of limitation, is not an appropriate b_zisis to allow Ulm to proceed as a real party in
interest under Rule 17. |

B. Ulm's attempt to cdrrect his mistake i¢ untimely.

Should this Court find that Ulm's assignment is somehow a proper way to allow Ulm to |

become the real party in interest, which Raimaci contends is improper, it should still refﬁse to |

allow the assignment, as a ratification under Rule 17 , because it is untimely. Ulm failedto
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assign the claim within a reasonable time, as required by Rule 17(a), which specifically
provides only a "reasonable time" for ratification by the real party in iﬁterest. In this case,
nearly two and a half years have passed since the original action was fj_led, and it has now been
twb years since Ulm amended his answer to assert the cross-claims against Ramaci. This delay
is wéll beyond ény'time that should be considéred "reasonable," especially when Ulm and his
cadre of lawyers and fiduciaries were in the best position to know that the stock was purchased
by and through the Ulm Trust. . |

C. Ulm cannot resuscitate time-barred claims through Rule 17.

Ulm is hpropérly attempting to resuscitate time-barréd claims through a tortured use
of Ruie 17's real—party—in—interest proceduies. His first attempt was through the ;ubstimtion
gambit, which he has wisely withdrawn. ‘But now hé is attempting the same result through the
purported assignment of claims from the Trust. These aré improper uées of the rules and
improper attempts to skirt the statute of 1inlitations. “This Court should not condone such
procedural gamesmanship. "[T]he rules of procedure, like statutes, should be given their plain
meaning. We are unwilling to t(;rture the rules in such a way to correct possible mistakes in |
the filing of motions or misjudgments in strategic procedural decisioné._ To do so would
jeopérdize the contimiity and uniformity that is essential to_thé orderly administration of the
l.eg-al system." Valentine v. Davis, 460 S.E.2d 218,220 (S.C. Ct. App. 1995).

Finally, any ratification by the Ulm Trust at this late stage in the case would prejudice
Ramaci. The parties have already engaged in exteﬁsive discovery, including the deposition of
Billy Ulm, and discovery is set to close soon. AlloWing what amounts to the time-barred
claim of the non-party Ulm Trust to proceed as the sole cross-claimant at this stage would
require extending the scheduling order; conducting further discovery, induding the production

- of Trust records, re-deposing Billy Ulm (and others) regarding his involvement with and

$ For example, in Campus Sweater, relied on by Ulm, the assignment took place one year
prior to trial. 515 F. Supp. at 84-85. Also, as noted above, Campus Sweater did not involve
the assignment of time-barred claims.
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control over the Trust, and possibly deposing the trustée (or trustees) of the Ulm Trust; and
filing additional dispositive motions. Such delay. and additional discovery has already and will

continue to prejudice Ramaci and the other parties to the present actioh.

IV. The Clalms Ulm Seeks to Assert Pursuant to the Ass1gnment of
Claims are Time Barred.

. The Trust purports to assign claims that are barred by the applicable'three—year statutes
of limitations. ' |
A. The Three-Year Statute of Limitations has Expired.

Ulm asserted cross-claims against Ramaci for negligent‘misrepresentation, 'negligenCe,
and breach of fiduciary duty.” Each of these causes of action has a three-year statute of
limjtatioﬁs. See S.C. Code Ann. § 15-3-530(5) (providing three-year statute of limitations for
tort actions); Moore v. Benson, 700 S.E.2d 273, 277 (S.C. Ct. App. 2010) (citing three-year
statute of limitations in breach of fiduciary duty action). |

According to Uim's Amended Answer and CréssClaims, Ulm purchased shares of
iCache stock in April 2011 and December 2011. And in his Substitution Motion, Ulm |
adfnitted that the Ulm Trust was the actual purchaser of these ilnterests. The threé—year' statute
of limitations for causes of action arising from such purchases has now expired, and the Ulm

Trust is barred from bringing any action relating to these purchases.

" Defendant Ramaci reasserts his position that Defendant Ulm's cross-claims for negligence
and breach of fiduciary duty are improperly filed derivative claims. (See Motion for Judgment
on the Pleadings Pursuant to Rule 12(c) as to Certain Causes of Action in Defendant Ulm's
Cross Claim, November 23, 2015.) Thus, even if the Court were to substitute the parties as
requested by Defendant Ulm, which Ramaci argues it should not, the Court should still dismiss
these claims because they were not pleaded as derivative claims in accordance with the
procedures outlined in Rule 23(b)(1) of the South Carolina Rules of Civil Procedure. Further,
to the extent Defendant Ulm seeks to amend his cross-claim to conform to the pleading
requirements, Ramaci contends amendment would be improper because Ulm lacks standing to
assert derivative claims as he has no ownership interest in the company and thus cannot plead
such as required by the rule. See supra note 4.
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B. The Claims are Barred Even if the Discovery Rule Applies.

Even if the discovery rule applies to toll the triggering of the statute beyond the initial
purchase date, the undisputed facts show that the Ulm Trust was aware (or easily could ha{fe
been aware through the exercise of reaéonablé diligence) of a possible cause of action more
than three years ago. |

. "Under the discovery rule, an action accrues oh the date an aggrieved party either
discovered or should have discovered, through reasoﬁable diligence, that a claim has
occurred." Brooks v. GAF Materials Corp., 284 E.R.D. 352, 357 (D.S.C. 2012) amended in‘
paft, ‘2012 WL 5195982 (\D.S.vC. Oct. 19, 2012) clarified on denial of reconsideration, 2013
- WL 461468 (D ..S.C. Feb. 6, 2013)‘. A cause of action should have reasonably been discovered
"when the facts and circumstances of the injury would put a persdn of common knowledge on |
notice that somé right has been invaded or [that a] claim against another party exists." Benton
" v. Roger C. Peace Hosp.,~443‘S..E.2d'5’37, 539 (S.C. 1994). Importantly, "South Carolina's
discovery rule does not require actual notice of or knowledge of the full extent of damages or a

claim; rather, the rule only requires a party to act promptly to investigate the existence of a

* claim where facts and circumétances indicate that one might exist." Brooks, 284 F.R.D. at
357-58 (emphasis added). |
In his cross-claim, Ulm alleges that Ramaci‘r'nade false and misleading
_misrepresentations and failed to disclose material facts, which purportedly induced Ulm to
purchase iCache stock in Apﬁl 2011 and December 2011. (Def. Billy Ulm's Am. Answer & '
Cross-Cl. § 65.)® Ulm also alleges Ramaci was negligent and bréached his ﬁduciary duties by
failing to'keep adequate financial records; converting iCache funds without proper authority;
failing to keep the board of directors and shareholders informed regafding tﬁe status of iCache

operations; refusing to conduct an audit and accounting of company financials despite requests;

“® Ramaci denies any allegations that he made false or misleading representations or failed to
- disclose any material information with respect to iCache.
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and diverting company funds to other entities and people who were not creditors and for his
benefit. (Def. Billy Ulm's Am. Answer & Cross-Cl. § 71.)° |

Ulm (and consequently the Ulm T:ust)lo was on notice of any potential causes of action
against Ramaci based on his alleged éonduct relating to iCache more than three years ago. |
Importantly, Ulm became a member of the Board of Directors on April 21, _2011," as part of his
initial purchase of iCache stock. (See Board of Directors Retainer Agreement, Ulm 000071-
87,‘attached as Exhibit 2.) As a member of the Board of Directors, Ulm was ina position to
investigate the validity of many of the claims he now asserts, particularly the claims related to
any alleged misrepresentatiops that induged him to purchase iCache stock.. Indeed, Ulm's
knowledge and awaréness of these allegations is pfecisely the réasOn he is named as a
defendant in Plaintiffs' lawsuit. (See, e.g., Plaintiffs' Con;plaint 997, 10, 16, & 18.)
| Notwithstanding Ulm.'s failure to exercise reasonable diligenc'e while a board member,
the undisputed evidence taken in discovéry thus far shows that Ulm had knowledge of the

allegations purportedly supporting these claims at least as early as August 2011.

e In his deposition, Ulm admitted to having attended a meeting in -
Boston in August 2011, and shortly thereafter expressing
concern regarding alleged inaccuracies in the company
financials. (Ulm Dep. at 55:8-58:6, July 24, 2015, excerpt
attached as Exhibit 3.)

? Ramaci denies any allegation that he was negligent or breached any duty (fiduciary or
otherwise) that he may have owed to Ulm, the Ulm Trust, or any if the Plaintiffs in this action.
Again, Ramaci reasserts his position that Defendant Ulm's cross-claims for negligence and
breach of fiduciary duty are improperly filed derivative claims. (See Motion for Judgment on
the Pleadings Pursuant to Rule 12(c) as to Certain Causes of Action in Defendant Ulm s Cross
Claim, November 25, 2015.)

1° In his Substitution Motion, Ulm states that the "purchase of iCache stock was done by and
through the Trust, at the direction of Billy Ulm." (Substitution Motion at p.1 (emphasis
added).) Thus, any knowledge that Ulm has regarding the allegations in his cross- clalm is
properly attributed to the Ulm Trust.

" Ramaci reserves all rights to test and challenge the veracity of any statement or allegation in
the exhibits attached to this memorandum. The purpose of these exhibits is simply to show
‘that Ulm was on notice of a potential claim as early as August 2011.

15




I N - /.

Ulm wrote an e-mail on November 18, 2012, to Richard Scott,
copying other board members and interested parties, expressing
many of the concerns complained of in his cross-claim, notably his
inability to make informed decisions, the lack of board meetings,
and the availability of financial information on the status of the
company. (Ulm. Dep., Ex. 9, attached as Exhibit 4.)

In early December 2012, Ulm received copies of the company
financials compiled by Julie Ramaci, which Richard Scott
described in the letter attached as Exhibit 7 as raising
"numerous questions." (December 3, 2012 email from -
Jonathan Ramaci to Billy Ulm et al., Scott 000181, and
December 9, 2012 email from Richard Scott to Billy Ulm, Scott
000180 (without attachment), attached as Exhibit 5.)

Ulm was included in email communications with a CPA hired to
review iCache financials, in which Jeff Byrd highlighted
payments to Ramaci marked as founder repayment for "deferred

" compensation.” (December 8, 2012 email from Jeff Byrd to
David E. Selander, Scott 002159-002160, attached as Exhibit 6.)--

Ulm received a draft letter from Richard Scott on December

11, 2012, claiming that the company had been "severely

~ mismanaged" and detailing the alleged mismanagement.
(December 11, 2012 E-mail from Richard Scott to Billy Ulm et -

al., Scott 000040-46, attached as Exhibit 7.) Specific '

allegations in the letter include the following:

o "For many years, shareholders have requested full
~ financial disclosure and proper accounting of the
company. No such information has been forthcoming
until this time." ' :

<

o "Throughout the past several years, many investors and
board members urged Jon to implement strict financial
controls and provide accurate financial documents.’
Many of these requests were ignored and resulted in a
number of changes to personnel and board members."

o "The board of Directors was never activated in recent
years. Resolutions were passed by email after receiving
very short summaries from Jon, some of which proved
to be misleading."

o "On December 2, 2012 I flew from Ohio to Charleston
and Billy Ulm (the second board member) came in from
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North Dakota to meet with shareholder Jeff Byrd. We

- had planned several meetings and actions including:
transfer of the Bank of America checking account over
to our control, meet and retain a forensic CPA firm,
meet with the Charleston landlord and make
arrangements to consolidate our office space in order to
significantly reduce our monthly overhead and finally to
meet and retain new attorneys to represent the company.
The new law firm was necessary because our existing
attorney has declined any new work due to our unpaid -
bills with them for over $100,000.00. This work was
all accomplished before we left to return home on
Tuesday, December 4, 2012."

During the drafting phase of the above-mentioned letter, Ulm
was included in discussions during which Artie Pingolt made
the statement that "after repeated requests for [financial]
information [Ramaci] still would not provide it to the board and
others, such as the employees of iCache, who requested it."
(December 11, 2012 email from Arthur Pingolt to Billy Ulm et
al., Scott 002249-50, attached as Exhibit 8.)

On December 17, 2,012, Richard Scott sent Billy Ulm an email
that referenced prior investors and included information about
company activities in 2007 and 2008. (December 17, 2012
email from Richard Scott to Billy Ulm et al., Scott 000410-33,
- attached as Exhibit 9.)

In December 2012, Ulm was included in email communications
between Richard Scott and Ramaci about meeting in Charleston,
part of the purpose being to have Ramaci sign the assignment
documents for the provisional patent applications. (December 18,
2012 email from Richard Scott to Jonathan Ramaci, Scott
002117, attached as Exhibit 10.)

“In his deposition, Ulm admitted that before he invested his
controller had raised concerns about the validity of the
financials in the pitch book, but he viewed this as a risk and

- "made the decision to take the risk." (Ulm Dep. at 29:18-30:2,

17:25-18:2, July 24, 2015, excerpts attached as Exhibit 3.)

o Ulm's wife also expressed concerns about the investment
before he invested, which he ignored, stating "I get the
best information from my guys and then I make the
decision, right or wrong." (Ulm Dep. at 18:3-18:4,
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134:3-134:16, July 24, 2015, excerpts attached as Exhibit
3 (emphasis added).) .

o Ulm's information technology employee also told Ulm not
to invest because after meeting with Ramaci, this person -
allegedly expressed concerns about the software and .
whether it was capable of doing what it was represented it
could do. Ulm still invested, admitting at his deposition
‘that he had made a business decision: "The business _
decision was I saw the potential - which Apple proved it out
— if it was done right of where this product could go. But
the final decision that I told everybody, it was made based
on this. This is a startup. Startups are high risk. I am
willing to risk X number of hundred thousand dollars with
the opportunity to make a whole lot more, so that's it."
(Ulm Dep. at 16:23-18:21, 142:22-143:14, July 24, 2015,
excerpts attached as Exhibit 3 (emphasis added).)’

The overwhelming and undisplited evidence produced thus far in discovefy shows that
Ulm was aware of the conduct fchat he now complains well over three years ago. In fact,
| sex}eral concerns related to financials and technoldgies were raised before Ulm invested. = Yet,
he made. a "business decision" and invested on multiple occasions. Ulm also drafted an e-mail
in November 2012 listing many of his concerns regarding the management on the company, .
ind_icating that he was aware of, and on notice that, he could have a potential claim related to
the management of the company. (Ulm. Dep., Ex. 9, attached as Exhibit 4.)

Furth.e‘r, Ulm wés heavily involved in communications with Richard Scott and others in .
December 2012, after iCache began to falter. During that time he received company |
financials, letters setting almost all of the allegations contained in his cross-claim, and other
comments and 'mfofmation that "would put a person of common knowledge on notice .that.some
' right has been invaded or {that a] c_laim agaiﬁst“ Ramaci potentially existed. Benton, 443
S.E.2d at 539. |

Importantly, South Carolina law does not réquire a party to have knowledge of the fuli
extent of injuries or of a claim_ to begin the running of the statute of limitétions. Nor must a

party have actual knowledge of alleged wrongdoing, as the discovery rule only tolls the statute
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of limitations until the party "discover[s] or should have discovered, through reasonable |
diligence, that a claim has occurred.” Brooks, 284 F.R.D. at 357 (emphasis added). Ulm's
status as a Director put him in the position to exercise reasonable diligence and innesfigate ‘
many of the claims he now asserts related to alleged misrepresentations in investor materials .r
Mnreover, Ulm was aware of the conduct he complains of in his Cross-claim related to the

+ management of iCache at least as early as August 201 1, and no later than early December
2012, as evidenced by his cornmunicatidns voicing his concerns about the board and

" management, his participation and inclusion in communications with other board members and -
shareholders, and his own testimony at his deposition. Thus, the claims purportedly assigned
to Ulm by the Ulm Trust, having accrued more than three years ago, are now time barred and

cannot be properly assigned.

V.  'The Attempted Substitution of the Ulm Trust for Ulm as Cross-Claimant
Was Improper Under the South Carolina Rules of Civil Procedure.

As noted at the February 24 hearing and above, counsel for Ulm withdrew this motion
and is no longer seeking to substitute the Ulm Trust as the sole cross-claimant. (See E;Mail
from Moore to Manning et al., February 23, 2016 ("Yes, we will be withdrawing the motion
" for substitution. ", ‘att'ached as .E.Xhibit 11.) Ramaci will not repeat here any of the arguments

addressing Ulm's defective and wﬁhdrawn substitution motion. But to the extent the Court
seeks to consider any of tne arguments in the Substitution Motion, Ramaci respectfully
‘incorporatés by reference his Opposition to Defendant Billy Ulm's Motion to Substitute "The

 William L. Ulm, Sr. 2006 Delaware Trust" ad-Cross-Claimant, " filed on February 4, 2016.
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- For the reasons set forth above, Ramaci respectfully requests that this Court enter an
order (1) finding that the claims purportedly a331gned by the Trust in the Ass1gnment of Claims
are tlme barred and 2) enjommg the assignment by the Trust to Bllly Ulm or in the

alternatlve, enjoining Defendant Billy Ulm from attemptmg to assert any of the time-barred

CONCLUSION

claims he acquired pursuant to the Assignment in this action.

Columbia, SC
March 24, 2016

 NELSON MULLINS RILEY & SCARBOROUGH LLP

Lo,

Cory E. Wignning (S No. 14702)
E-Mail: cory. manning@nelsonmullins.com
Adam J. Hegler (SC Bar No. 100115)
E-Mail: adam.hegler@nelsonmullins.com
1320 Main Street / 17th Floor -

Post Office Box 11070 (29211-1070)
Columbia, SC 29201

(803) 799-2000

Attorneys for Jonathan and Haverly Ramaci
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
. NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CIVIL ACTION NO. 2013-CP-10-4874

BYRDNEST, LLC, CRAIG SEDMAK,
STEPHANIE SEDMAK, AND WESLEY
NAUX ; .

Plaintiffs,

V.

FOR PERMANENT 1NJU1¢{CT10N

. JOHN RAMACI, HAVERLY RAMACI,
RICHARD SCOTT, AND BILLY ULM,

- Defendants.

Defendant Billy Ulm hereby submits this Memorandum of Law in Opposition to Defendant

John Ramaci’s Motion for Permanent Injunction,

FACTUAL BACKGROUND
On January 23,2014, Ulm amended his answer and asserted cross-claims against Ramaci,

alleging negligent misrépresentation, breach of fiduciary duty and negligence. On February 19,

**%’”’"””“*20'1'6;-“the*"lzr_us_t‘aSsignedall@fiftsfri-ght's»tofpgfosecute-the—cressc'la‘ims—to~Bi;1;ly~[~];lm.-+Ex—.~.A¢;vA£ﬁda-v"it -

of Rasmussen; Ex. B: Assignment of Claims." As a result, Ulm became a real party in interest: with

standing to prosecute thé crossclaims. Ramaci now seéks to enjoin the assignment of the

crossclaims—which has already occurred—or, in the alternative; seeks an order enjoining Ulm

from exeicising the rights he obtained pursuant to the Assignment of Claims.
An injunction is a drastic equitable femedy couits may use in their discretion in order to

rpi"évent irreparable harm to a party. Hampton v. Haley, 403 S.C. 395, 409, 743 S.E.2d 258, 265
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(2013) (citing Denman v. City of Columbia, 387 S.C. 131, 14041, 691 S.E.2d 465, 470 (2010)).

harm if the injunction is not grant'éd; (2) a likelihood of success on the rﬁerits; and (3) there is an
absence of an adequate féﬁie‘ﬂ_y at'law. See De‘nmaﬁ v. City of Columbia, 387 S.C. 131, 140-41;
691 S.E.2d 465, 470 (2010); Poynter Invs., Inc. v. Century Builders of Piedmont, Inc., 387 S.C.
583, 586-87, 694 S.E.2d 15, 17 (2010). Ramaci, as the party seeking the injunction, has the burden
of demonstrating faéts and cifrcumstances wairanting such remedy. See Strategic Res. Co. v. BCS
Life Ins. Co., 367 S.C. 540, 544, 627 $.E.2d 687, 689 (2006). |
| | ARGUMENT

An injunction is vnét aﬁ appropriate remedy for a party who simply does not like the fact
that an opposing party"pursueis claims against hirﬁ.- Ramaci cannot demonstrate that the assignment
of the Tiuist’s claims té Ulm constitutes ii‘_rcparable harm, the likelihood that he will defeat Ulm’s
crossclaims on the merits, and ‘that the law ,décs not afford him ‘a remedy: While failure to
démon’strate any one of these éléments is fatal to Ramaci’s motion, he cannot meet his burden as
to any. His motion should be denied.

1 THE_CONTINUATION OF ONGOING LITIGATION TQ_ITS_PROPER.

RESOLUTION DOES NOT CONSTITUTE IRREPARABLE HARM.

Ramaci claims “If the Court permits the Assignment and allows Billy Ulm to assert the
claims of 'fhe Trust in this r”natter‘as his own claims, the Ramaci Defendants will be irreparably
harmeéd bécause the"y' will be forced ‘to continue to litigate this case and incur substantial legal
fees.” See Ramaci Motion at | 8. The crossclaims against Rarﬁaci have been penvding since.
- January of 2014. The peisistence. of and Cont-iﬁUéd costs of ongoing litigation dées’“ ot c‘dn’sﬁtué

irreparable harm. To claim otherwise ignores the most basic principles of our American System
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of Justice. Ramaci ¢annot establish his burden as to this element and his motion for injunctive

relief should bé denied qn‘this basis alone,

“South Carolina courts have only réCognized irreparable harm in very -limited
circumstances. See Peek v Spartanburg Reg'l Healthcare Sys., 367 S.C.450,455, 626 S.E-.2'd'34,
37 (Ct. App. 2005) (“The complete loss of a professional practice caﬁ be an irreparable harm.”);
AJG Holdings, LLC v. Dunn, 382 S.C. 43, 52, 674 S.E.2d 505, 509 (Ct. App. 2009) (injunction
wairanted whére subject actions “interfered with their right to the use and enjoyment of
[homeowners’] property”); Levine v. Spartanburg Reg'l Séfvs. Dist, Inc., 367 SC 458, 465, 626
S.E.2d 38, 41-42 (Ct. App. 2(505)’holding modified by Poynter Invs.; Inc. v. Century Builders of
Piedmom‘, Inc., 387 S.C. 583, 694 S.E.2d 15 (2010) (loss of physician’s reférral base and
competency due to practice restrictién‘s, which could lead to the loss of her profésgs’ional p’racﬁce
and career, can be an irreparable harm); see genérally Compton v. S.C. Dep’t of Coir., 392 S.C.
361, 709 S.E2d 6.39 ('2.0,11,).(State’s failure to destroy inmate records ‘as required by _St.at,_u.tie
constituted ﬁrepa’tr’&blé hafm, asdt would result prévent eligib_ilit'y for parole); Parker v.‘ S.C. Dairy

Comm'n, 274 S.C. 209, 215-16, 262 S.E.2d 38, 42 (1980) (granting injunction “to protect the

consuming public of South Carolina agginst irreparable harm?” that would result from enforcement |

of a price-settinig order prior to a review of its constitutionality).
Further, as the United States Supreme Court observed when addressing the concept of
iireparable harm:

. The key word in this consideration is irreparable. Mere injuries, however
Substantial, ifi terms o.f money, time and energy necessaljily expended in
the absénce of'a stay are not enough. The poséibility that adequate
compensatory or other corrective relief will be available at a later date, in
the ordinary course of litigation, weighs heavily against a claim of

irreparable harm.

Page 3 of 8




Sampson v. Murray, 415 U.S. 61, 90 (1974).

While it is not disputed that litigation is a. burden for any defendant, litigation itself cannot
constitute irreparable harm, ‘cherwise all defendants would be itrepatably harmed. Likewise, all
defendants incur litigation costs. See Active Video Networks, Inc. v. Verizon Comme'ns, Inc., 694
F.3d 1312, 1337 (Fed. Cir: 2012) (“Litigation costs are undoubfedly undesirable and may take
funds away from other endeavors, but they are not an irreparable .har'm in the injunction calculus.
.. RéliénCe on litigation costs to support a-determination of irreparable harm [is] therefore legal
error.”); see also Rogers'v. Comprehenszve Réhab. Associates, Inc., 808 F. Supp. 493, 498 (D.S.C.
1992) (stating that economic losses do not justify the 1mpos1t10n of an injunction). A South
Carolina court has never h‘eld that litigation costs incurréd by a defendant constitute irreparable

harm. |
I'mportantly, Ramaci’s contentions neither accurately reflect the posture of the -saSc nor
" support the Covurt"-s conclusiofi that he will suffer ifreparable harm absent an injunction. \R.am:ac’i
co,nélud,es that if Ulm “is allowed to insert:the time-barred claims of the Trust into this matter as-

his own claims, the parties’ substantial progress toward settlement over the past months will be

_ rendered useless. Indeed, such action may very likely force il of the parties back into a full
litig‘atio,n posture.” See Ramaci Motion &t § 10. This statement is flawed: 1) Rainaci lias not
' challenged the validity of the assignment; l’Z)there 'has been no factual finding that the crossclaims
are time-barred; and 3) Ramaci’s co&nsei has informed all paftiés than any previous settlement
offers have b'een rescinded. See Exhibit C: Marcﬁ 11, 2016 Email.

Ramaci cannot demonstrate irreparable harm and thus, his motion should be denied.
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IL LIKELIHOOD OF SUCCESS ON THE MERITS.

| In addition to the motion itself, the pleadings and discovery in this matter Weirrant denial
of Ramaci?‘s motion, as he has failed to show a likelihood df success on the merits. In fact, Ramaci
did not address this requirement in his motion. The moﬁon is therefor‘e fatally silént as to- Ramaci’s
likelihood of success on the merits. See Atwood Agencyv. Black, 374 S.C. 68,72, 646 S.E.2d 882,
- 884 (2007) (ruling that a motion for an injunction Qill not be granted unless it includes allegations -
sufficient to meet ’a.dl required elements of an injunction).

In énalyzing Ramaci’s motion, the Court need not decide the case on the merits. It should
1instead také a limited consideration of the facts to detérmine whether Rainaci has c‘k‘ariy‘ shown
he will succeed on-the merits. See Transéon. Gas Pipe Liﬁe Corp. v, Po_rteﬂr, 252 SC 478, 481, |
| 167 S.E.2d 313, 315 (1969) (when analyzing a motion -f01j' an injuriction, “the mierits of the ¢ase

dre riot to be. cbgsi_d_e_red? exceépt in so far as they may enable the court to dctgrmine wiie,t,he_r aprima f
" facié sh()wi.n‘g has b‘eéﬁ made”). |
Ramaci has not shown he can defeat Ulm’s crossclaims for negligent misrcpresent_ation,,

breach of fiduciary duty or negligence. Discovery has confirmed numerous. genuine issues of

_material fact regarding the scope of Mi. Ramaci’s misteprgsentations of fiaud. The partics donot .. ..

dispute that Ramaci induced Ulm’s investment in iCache, Inc. or that the company ultimately
failed. The evidence on tecord supports Ulm’s cldims th‘at‘ Rarhaci was négligént in _his
m_anagemenf of the cornpany, that he converted company funds and that he misrepresented the true
state .of the company to induce both Ulm’s an,d‘ the Plaintiffs” ihvc_stments. See Ulm Amended
Answer and Crossclaims. Rainaci’s ultimate argument to contest Ulm’s crossclaims is that they
.a,_re barred by the applicable statute of iimitations.‘ See gen,er'al_ly Ramaci Opp. to Ulm’s Moﬁo_n_ to

Substitute. If anything, Ramaci’s argument should be presented by a motion for sunimary
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judgment. Diséovery in the case has confirmed that ._aj’._bgsi such an argﬁment would credte a
genuinelissiue of material fact. There is nothing to support that Ramaci has already shown a
likelihood of success.on the merits of such an argument. Because this defense raises ;ei question of
~ fact, _it. cannot constitute a-prima.facie showing that Ramaci will sucéeed on the merits. Johnston
v. Bowen, 313 SC 61, 64, 437 S.E.2d 45, 47 (1993) (“Whether a claimant knew or should have
known that they had a cause of action is qﬁe‘sﬁon foi the jury.”). The motion should be de‘,nied..
III. ADEQUATE REMEDY AT LAW.

Ramaci asserts that he “does not have an adeciuate remedy at law because he will be forced
to cOntinUC to litigate this matter at substantial cost and effort without the means to recoup either‘."’.
See Ramaci Motion at § 11. This is most céftainly a com’plainf that enjoys popularity amongst any
party who has been named as a defendant in a lawsuit. However, stch a sentiment ignores the
exis‘te_r'i(;c of several remedies available to any defendaﬁt. Ramaci does have an adequate remedy
at law in the absence of any injunction because if he is correct he will win in 'thé defense of the
crossclaims. By definition, this is an adequate remedy for Ramaci. If the .cfossel.aims were
improper or frivolous, then Ramaci has an adequate remedy at:law under the S.C. Frivolous Civil

Proceedings Sanctions Act § 15-36-10.

Ulm has prosecuted these crossclaims againstRamaci for more than two years. See Ulm
Amended Answer and Crossclaims. Throughout the duration of this litigation, Ramaci has
VOI'aCiO‘l’JSl_}_' defended and challenged the merits of these claims. The assig.n,ment_ does nothing to
change this. The ordinary process of law provides Ramaci with several legal remedies to address
his contentions with respect to the Trust’s assignnient of the crossclaims in this litigation to Billy
Ulm; 1) Ramaci can challenge the validity of the assignment; 2) Ramaci-can challenge the statute

of limitations issue he has raised in other motions; 3) Ramaci can defend the metits of Ulii’s
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crossclaims at trial. Any of these measures would provide Ramaci with an adequate remedy at
law. These are all not only available remedies but also very common litigation vehicles provided
by our procedural rules. .See Van Robinson Ins. Agency, Inc. v. Harleysville Mut. Ins. Co., 272

'S..C-._ 127, 129, 249 S.E.2d 744, 745 (1978) (“in the absence of some positive 'provision of the law
to the contrary; an injunction will not be. granted in cases where there 1s a choic:e between the
ordinary processes of law and the extraordinary remedy by injunetion.”).

CONCLUSION

Ramaci has failed to demonstiate the €léments necessary to. warrant the imposition of such
a drastic remedy. Ramaci’s Motion for Permanent Injunction should be denied.

+  This £ Y day of March; 2016 at Charleston; South C‘arOIiha.

J. Rutledfe Youngdill
Julie L. Moore '
DUFFY & YOUNG, LLC
96 Broad Stieet
. Charleston, South Carolina 29401
. (843) 720-2044 (phone) .
(843) 720-2047 (fax)

‘imoore@duffyandyoung.com

Attorneys for Defendants
Richard Scott and Billy Ulm
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY

Court of Common Pleas
The Honorable Maite D. Murphy, Circuit Court Judge APR 14 2017

- SC Court of Appeals
Case No. 2013-CP-10-4874

Appellate Case No. 2017-000529
Byrdnest LLC, Cralg Sedmak, Stephame Sedmak, and
Wesley Nau, ..o, Respondents,

V. ) o

Johnathan Ramaci, Haverly Ramac1 Richard Scott, and
Billy Ulm, ..o Defendants,
Of whom ' i |
Johnathan Ramaci is, ................. e, : Appellant.

PROOF OF SERVICE

I, the undersigned Administrative Assistant of the law offices of Nelson Mullins Riley &
Scarborough LLP, attorneys for Appellant, do hereby certify that I have served all counsel in
this action with a copy of the pleading(s) hereinbelow specified by mailing a copy of the same
by United States Mail, postage prepaid, to the following address(es):

Pleadings: _
. Appellant’s Return to Respondent’s Motion to Dismiss
Counsel Served:
Benjamin A. Traywick
BEN TRAYWICK LAW FIRM, LLC

171 Church Street, #340
Charleston, SC 29401
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Rutledge Young, III
Julie Lauren Moore
DUFFY & YOUNG, LLC
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Nelson
Mullins

Nelson Mullins Riley & Scarborough LLP
Attorneys and Counselors at Law

1320 Main Street / 17th Floor / Columbia, SC 29201
Tel: 803.799.2000 Fax: 803.255.5916
www.nelsonmullins.com

A. Mattison Bogan
Tel: 803.255.9589
Fax: 803.255.5916
matt.bogan@nelsonmullins.com

April 14, 2017

The Honorable Jenny Abbott Kitchings APR :

Clerk of Court » SC C 14 201

SC Court of Appeals _ ourt of

P.O. Box 11629 | /UM Of Appeals
Columbia SC 29211 : o

RE: Byrdnest, LLC, Craig Sedmak, Stephanie Sedmak, and Wesley Nau v. Johnathan Ramaci,
Haverly Ramaci, Richard Scott, and Billy Ulm
Civil Action No. 2013-CP-10-04874
Our File No. 47061/01500

Dear Ms. Kitchings:

Enclosed please find the original and seven copies of Appellant’s Return to Respondent’s Motion
to Dismiss in regard to the above-referenced matter. We would ask that you file the original
and return a clocked-in copy to us via our courier.

Very truly yours,

M oy

, A. Mattison Bogan
AMB:Ipw
Enclosures
cc:’ Benjamin A. Traywick, Esquire
Rutledge Young III, Esquire
Julie Lauren Moore, Esquire
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