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STATEMENT OF THE ISSUE ON APPEAL

Did the lower court err by holding that the road in question was not a public county road?
STATEMENT OF THE CASE

This is an action in which the appellants, Ted A. Nettles, Jr. And Janell B. Nettles ("the
Nettles"), who are husband and wife, are seeking access by road to property they own
("Property") in Colleton County. The Nettles bought their Property on November 30, 2009.

This action was commenced by the Nettles filing their summons and complaint on February 25,
2010. The respondents, Sylvester Guess Drew, Jr. and Debra Drew ("the Drews"), who are also
husband and wife, were named as defendants in the summons and complaint because they claim
to own the road, now known as West Camp Avenue', by which the Nettles seek to access their
Property. The respondent, Colleton County, was named as a defendant in the summons and
complaint because the Nettles believe West Camp Avenue is a public road or neighborhood road.
The South Carolina Department of Transportation was originally named as a defendant in this

case, but it was dismissed as a party by a stipulation of dismissal filed on July 26, 2012.

In their original complaint, the Nettles alleged a declaratory judgment action seeking

access to their property. The Drews responded to the summons and complaint by filing an

! In various deeds and plats in evidence in this case, the road at issue is referred to as "Camp
Avenue," "Camp Lane," "Camp Road" or other similar titles. During the trial, no party
challenged the identity of the road in question. For the purposes of this appeal, Appellants will
refer to the disputed portion of the road as "West Camp Avenue," regardless of how it was
described by any witness or evidence at trial. All of the parties agree that the portion of Camp
Avenue that is east of the intersection with Polite Road is a county road maintained by Colleton
County, and this undisputed portion of Camp Avenue will be referred to as "East Camp
Avenue.” . The portion of Camp Avenue west of the intersection with Polite Road is the portion
of road in dispute in this case.



answer on March 24, 2010. Colleton County filed an answer to the summons and complaint on
March 30, 2010. On April 22, 2010, the court filed an order that denied the Nettles' motion for a
temporary restraining order to prevent the Drews from denying the Nettles access to the Property
via the road at issue in this case. Also on April 22, 2010, the Drews filed an amended answer
and counterclaim that set forth a counterclaim. The Nettles filed a reply to the counterclaim on

May 26, 2010.

On June 24, 2011, the Nettles filed an amended summons and complaint. The Drews
responded to the amended summons and complaint by filing an answer and counterclaim on July
20,2011. By a Form 4 order filed on September 6, 2011, the case was transferred to the non-
jury roster, and a formal order transferring the case to the non-jury roster was filed on September
16,2011. On March 6, 2012, the Drews filed a motion for sanctions. The Drews filed a second
amended answer and counterclaim on March 16, 2012. On April 16, 2012, the Nettles filed a

reply to the second amended answer and counterclaim.

The Drews filed a motion for summary judgment on December 3, 2012. The Drews'
motion for summary judgment was denied by a Form 4 order filed on February 13, 2103. The

Drews' third counterclaim was dismissed by a stipulation of dismissal filed on March 2, 2015.

The case was tried on the merits by non-jury trial before Doyet A. Early, II, circuit court
judge, on June 29" and June 30™, 2015. By an order filed on September 21, 2015, Judge Early
held that the Nettles had failed to prove the road in question was a public road or that the Nettles
were entitled to an easement through the theory of express grant, prescription, necessity, prior

use, or any other theory. The order also found that the Drews owned title to the road in question.



The Nettles filed a motion to alter or amend the order and a motion to reconsider on November

4,2015, but by a Form 4 order filed on November 23, 2015, the Nettles' motions were denied.

The Nettles filed their notice of intent to appeal on March 7, 2016. The Drews filed a
motion to dismiss the appeal on April 7, 2016 based on their allegation that the notice of intent to
appeal was untimely. On April 20, 2016, the Nettles filed a reply to the motion to dismiss. On
June 7, 2016, the Court of Appeals issued an order denying the Drews' motion to dismiss. On
July 28, 2016, the Nettles moved for substitution of counsel, and on August 17, 2016, the Court

of Appeals issued an order granting the Nettles' motion for substitution of counsel.
ARGUMENT

The lower court erred in holding that the road in question is not a public county road.
"The determination of whether a road has been dedicated to public use is one in equity." Vick v.
S.C. Dep't of Transp. 347 S.C. 470, 477, 556 S.E.2d 693, 697 (Ct. App. 2001). In an equitable
action, the appellate court "may find facts in accordance with its own view of the preponderance

of the evidence." Id.

A party seeking to establish dedication of property must prove two elements. Tupper v.
Dorchester County, 326 S.C. 318, 326,487 S.E.2d 187, 191-92 (1997). The party must first
show that the owner of the property in a positive and unmistakable manner intended to dedicate
the property to public use. Id. The party must also show, within a reasonable time, an express or
implied acceptance of the property offered for dedication. /d. "Intent to dedicate may also be
implied from long public use of the land to which the owner acquiesces." Hoogenboom v. City
of Beaufort, 315 S.C. 306,317, 433 S.E.2d 875, 883 (Ct. App. 1992). "No formal acceptance by

the public of an offer of dedication is necessary, and acceptance of the offer may be implied by



the public's or public authority's continuously utilizing and maintaining the property in some

fashion." Blarcum v. City of N. Myrtle Beach, 337 S.C. 446, 451, 523 S.E.2d 486, 489 (Ct. App.
1999).

For demonstrative purposes only, the parties in this action agreed on a map that provided
the location of the parcels of land bordering West Camp Avenue. (R. p. 154, line 19-p. 155, line
6; p. 543). On this map, the 21.70 acre parcel owned by the Nettles is labeled as Parcel A. (R. p.
155, lines 2-4; p. 158, line 23-p. 159, line 18; p. 543). A nineteen acre parcel owned by the
respondent, Sylvester Drew, Jr. is labeled as Parcel B, while an eleven acre parcel owned by the
respondent, Debra Drew, is labeled as Parcel C. (R. p. 158, lines 8-21; p. 543). A gate installed
by the Drews blocks Camp Avenue just west of its intersection with Polite Road, and it is the
blocked portion of Camp Avenue, known as West Camp Avenue, that is at issue in this action.
(R. p. 159, lines 19-21; p. 543). The parcel owned by the Nettles, and the parcels owned by each
of the Drews all are bounded partially by West Camp Avenue. (R. p. 155, line 2-p. 156, line 13;

p. 543).

In the present case, a lot of the evidence as to the existence of West Camp Avenue is
found in the deeds and plats offered into the record. (R. p. 411, line 14-p. 414, line 11). Plats
and deeds obtained from the Colleton County Register of Deeds Office show that West Camp
Avenue has been in existence since at least the middle of the nineteenth century. (R. p. 357, line
9-p. 358, line 16). The trial judge even stated that the road has "been there since before the Civil
War." (R. p. 403, line 23-p. 404, line 1; p. 406, lines 22-24). An old hand-drawn plat of the area
from around 1880 shows West Camp Avenue as being a "road to settlement." (R. p. 398, line

21-p. 401, line 20; Plaintiffs' Exhibit # 118, Plat of Dr. F. Y. Glover, Filed Separately) Another



old plat from around the same time period does not list West Camp Avenue but shows that it
forms the boundary between Deer Creek and the Edisto River for the parcel of property shown in
the plat. A plat prepared in 1965 and recorded in book 14, at page 87, clearly shows "Camp
Lane" extended all the way to Deer Creek, which is west of Camp Avenue's intersection with

Camp Avenue. (R. p. 556)

A deed dated July 31, 1882, recorded in book T, at page 502, mentions "Camp Avenue."
(R. p. 503) In a deed dated June 6, 1946, recorded in book 94, at page 124, Camp Avenue is
referred to as "Camp Lane Road," a road leading from Jacksonboro Highway (now known as
Hope Plantation Avenue) to Deer Creek. (R. p. 549) By a deed dated May 23, 1949, recorded
in book 102, at page 463, A. G. Kiser conveyed to J. L. McMillan, the grandfather of the
respondent, Sylvester Drew, Jr., three acres of property, and this deed stated the property
conveyed was "bounded . . . on the South by Camp Lane .. .." (R.p.559) Also on May 23,
1949, by a deed recorded in book 108, at page 68, J. L. McMillan conveyed to A. G. Kiser one
and one-half acres of land, and the deed stated the property being conveyed was "bounded as
follows: North by Camp Lane . . .." (R. p. 558) This deed to A. G. Kiser also stated the
following: "The intention of this Title is to trade the above one and one half acres of land, South
of Camp Lane to A. G. Kiser, for Three Acres of Land north of Camp Lane, as shown by Title of
even date from A. G. Kiser to J. L. McMillan." (R. p. 558) The three acre parcel and the one
and one-half acre parcel were both located west of the intersection between Camp Avenue and

Polite Road, so these parcels are bounded by West Camp Avenue.

A deed dated May 5, 1973, recorded in book 171, at page 257, conveying an eleven acre
parcel to Sylvester Drew, the father of the respondent, Sylvester Drew, Jr., states that the

property is "bounded as follows to wit: On the North by Camp Lane Road separating same from
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nineteen (19) acre tract this date being conveyed to Sylvester Drew, Jr. . . . . " (R.p. 160, line 7-
p- 161, line 8; p. 547). The deed conveying this same eleven acre parcel from Sylvester Drew to
the respondent, Sylvester Drew, Jr., contains this same language, as does the March 6, 2007,
deed in which Sylvester Drew, Jr. conveys the property to his wife and co-respondent, Debra
Drew. (R. p. 160, line 7-p. 161, line §; pp. 555 & 568). This is the same eleven acre parcel
shown as Parcel C on the map entered into the record by the parties for demonstrative purposes
only. (R.p. 158, line 8-p. 161, line §; p. 543) Similarly, the nineteen acre parcel owned by
Sylvester Drew, Jr. and shown as Parcel B on the demonstrative map states that his parcel is
"bounded on the south by Camp Avenue." (R. P. 158, line 8-p. 161, line 8; pp. 543 & 546)
Since both of the Drews' deeds state their respective parcels are "bounded" by Camp Avenue, the
most logical interpretation would be that the property lines for both parcels end at the edge of
Camp Avenue. This indicates West Camp Avenue is a public county road and is not owned by

either of the Drews.

Further proof that West Camp Avenue is a public county road is found in the testimony
of Herman Miller. Mr. Miller testified that he was the great, great grandson of Amy Simmons,
who owned the property now owned by the Nettles. (R. p. 197, line 19-p. 199, line 4) Amy
Simmons acquired the property by a deed dated December 18, 1906, recorded in book 29, at
page 118. (R. p. 163, lines 8-16; p. 701). The Nettles purchased the property from the heirs of
Amy Simmons following an action to quiet title. (R. p. 348, line 14-p. 353, line 22; p 544). Mr.
Miller testified that he was born on what is now the Nettles' property in 1936 and that he lived
there with his family until he left in 1953 to join the military. (R. p. 200, lines 1-12). He also
testified that, during the time he lived there, the county "scraped" West Camp Avenue regularly

and that the school bus picked up children at a barn located west of what is now the Nettles'



property. (R. p. 204, lines 2-12; p. 206, line 7-p. 207, line 14; p. 217, line 24-p. 218, line 19).
Mr. Miller stated that he accessed what is now the Nettles' property by using West Camp Avenue
and that it was the only road to the property. (R. p. 200, lines 17-21; p. 205, line 7-p. 206, line
6). There was no gate preventing access to West Camp Avenue when Mr. Miller lived there.

(R. p. 201, lines 7-10). It was only 1985 when the Drews installed a cable, and later a gate, that
access to West Camp Avenue was restricted. (R. p. 164, line 22-p. 165, line 10; p. 204, line 16-

p. 205, line 6).

West Camp Avenue has been shown as a road on many deeds and plats going back to the
1800's. Mr. Miller testified that the whole time he lived on what is now the Nettles' property his
family and relatives accessed the property by using West Camp Avenue. (R. p. 200, lines 17-21)
There is also evidence that the county regularly maintained West Camp Avenue by scraping it
between 1936 and 1953. This is proof West Camp Avenue was impliedly dedicated to the public

and that the public utilized the road so that it became a public county road.

The Drews and Colleton County argue that West Camp Avenue has never been
recognized as a county road. However, a 2005 edition Colleton County Road Atlas lists West
Camp Avenue as a county road. (R. p. 563 ) A 2008 edition Colleton County Sheriff's Atlas
also lists West Camp Avenue as a county road. (R. p. 566.) A South Carolina Department of
Transportation map of Colleton County, dated June 2005, shows West Camp Avenue as an
unpaved county road. (R. p. 428, line 14-p. 429, line 22; Plaintiff's' Exhibit #110, Filed
Separately). Going further back in time, a South Carolina Department of Transportation general
highway map, dated 1975, reports West Camp Avenue as an unpaved county road. (R.p. 337,
line 1-p. 340, line 12; p. 359, line 22-p. 361, line 1; Plaintiff's Exhibit # 85, Filed Separately).
Going even further back in time, West Camp Avenue is listed as a county road on an Army Corp.
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of Engineers map from 1943, which also mirrors a plat from 1917. (R. p. 422, line 8-p. 423, line

14; Plaintiffs' Exhibit # 109, Filed Separately).

The Drews and Colleton County may argue that, even if West Camp Avenue was, in the
past, a county public road, the road has been abandoned and is no longer a county road.
However, if a road became public, whether by dedication or through prescriptive or long-
established use, the only way to terminate the public right of way is by following the statutory
procedures set forth in S.C. Code Section Ann. 57-9-10 et seq. S.C. Dep't of Transp. V. Hinson
Family Holdings, LLC, 361 S.C. 649, 655-56, 606 S.E.2d 781, 784 (2004). (R. p. 484, line 17-p.
485, line 23). If West Camp Avenue is a public road, the Drews, nor anyone else, may acquire it
through adverse possession no matter how long they have exercised control of the road. Chafee
v. City of Aiken, 57 S.C. 507, 513, 35 S.E.2d 800, 802-03 (1900). (R. p. 428, line 20-p. 429, line

5).
CONCLUSION

For the reasons set forth above, the Court should hold that the trial court erred by not

holding the road in question a public county road.

Respectfully submitted,

Dean A. Hayes 0 T
P.O. Box 11006

Columbia, SC 29211

(803) 765-2968

Attorney for Appellants

September 16, 2016
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