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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

) A
) FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG )

Lonnie Geter,

_ , ) Case No.: 2015-CP-42-3424
$.C.D.C. No. 288401, )
)
Applicant, ) “a
: ‘ ) CONDITIONAL ORDER OF DISMISSAL fas
V. o ) c—) =
) 3 2
State of South Carolina ) ‘:1 e AS
) T, o
Respondent. ) é =
) - =
m N
) < ™

This matter comes before the Court by way of an application for post-conviction relief

(“PCR?) filed by Lonnie Geter (“Applicant”) on August 10, 2015. Respondent made its Return,

requesting the Application be summarily dismissed.

I. PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant

to orders of commitment of the Spartanburg County Clerk of Court. Applicant was indicted at

the October 2002 term of the Spartanburg County Grand Jury for robbery (2002-GS-42-4633), |

burglary in the first degree (2002-GS-42-4634), and assault and battery of a high and aggravated

nature (2002-GS-42-4635). Apphcant was thereafter re-indicted at the November 2002 term of

the Spartanburg County Grand Jury for burglary in the first degree (2002-GS-42-4634). Jenmfer

Johnson, Esquire represented Applicant. Applicant proceeded to trial before the Honorable J.

Derham Cole and a jury. The jury found Applicant guilty as indicted on December 6, 2002.

Judge Cole sentenced Applicant to life imprisonment for burglary, first degree, and to concurrent
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terms of 15 years for robbery, and 10 years for assault and battery of a high and aggravated

. nature.

~ Applicant filed a tlmely notice of appeal Daniél T. Stacey, Esquire, ﬁled an Anders.
brief’ on Applicant’s behalf. The South Carolina Court of Appeals dismissed Applicant’s appeal

by unpublished opinion. State v . Geter, Op. No. 2004-UP-413 (S.C. Ct. App. dated June 24,

2004). The remittitur was returned to the circuit court on July 28, 2004.
2004-CI{-42—2852 |
_Applit:an’t filed his first application for post-con\)iction re_lief on August 19, 2004 (2004-
CP-42-2852), alleging:

1. Ineffective assistance of trial counsel;

2. Denial of due process;
‘3. Ineffective assistance of appellate counsel; and
4. Lack of subject-matter jurisdiction.

Respondent made its return on February 1, 2005. An evidentiary hearmg into t : a@r vyﬁ‘s__'
convened on March 24, 2006 before the Honorable J. Mark Hayes, II. . Applicant WS prcseni*a't:;‘- .
the hearing and was represented by David L. Walsh, Esqulre Colleen E. Dixon, §quu:qa of the,; ;
South Carolina Atto_rney General’s Office, represented Respondent Jennifer Jo}ﬁfon Esquue,'
testified. The hearing was not completed until the Court reconvened on May 21 2007.
Applicant was again present at the second hearing and was represented by Mr. Walsh. S.
Prentiss Counts, Esquire, of the South Carolina Attorney General’s Office, represented

Respondent. Jennifer Johnson, Esquire, again testified, and Applicant testified on his own

behalf, By written Order dated September 7, 2007, and filed September 11, 2007, Judge Hayes

denied and dismissed the application.

‘Anders v. California, 386 U.S. 738 (1967).
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Applicant filed a timely notice of appeal and a petition for writ of certiorari was filed by
Elizabeth A. Franklin, Esquire. Respondent made its return on June 6, 2008. On November 19,
2008, the South Carolina Supreme Court denied the petition. Geter v. State, S.C. Sup. Ct. Order
dated November 19, 2008. The remittitur was returned to the Circuit Court on December 35,
2008,

8:09-1589-PMD-BHH

Applicant subsequently filed a pro se Petition for Habeas Corpus under 28 U.S.C. § 2254

on June 9, 2009 (C.A. No. 8:09-1589-PMD-BHH). In his Petition, Applicant set forth the

following grounds for relief:

1. “Petitioner was denied due process of law at trial when the Court refused to
submit the lesser included offense of 2™ degree burglary because of prior
burglary convictions.”

2. “The Court of General Sessions lacked subject-matter jurisdiction to try
Petitioner on the Amended burglary-first degree indictment & /or his defense
counsel was ineffective for failing to object to the amended burglary-first
degree indictment and for failing to inform him that the indictment had Been =

v~
—

amended to materially change the aggravating circumstances.” S
3. “Petitioner was denied effective assistance of Counsel. Counsel adrmtted"‘"

Petitioner’s guilty in her closing argument, counsel failed to subject the site’ s&-, i

case to a meaningful adversarial testing.” =y . 4

—~
r\

)

309

Respondent filed its Return and Motion for Summary Judgment on October 1@ ZQQ? Dn )
February 9, 2010, the Honorable Bruce Howe Hendricks, United States Magistrate Judge 1ssued
a Report and Recommendation ordering that Respondent’s motion for summary judgment be

granted. Geter v. McCall, 8:09-1589-PMD-BHH, 2010 WL 2640216 (D.S.C. 2010). The

Honorable Patrick Michael Duffy, United States District Judge, accepted the Report and

Recommendation for summary judgment and denied Applicant’s Petition on June 29, 2010.

Geter v. McCall, 8:09-1589-PMD-BHH, 2010 WL 2640221 (D.S.C. 2010). Applicant gave
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“notice of his appeal to the Fourth Circuit Court of Appeals and filed his brief on August 9, 2010.
The Fourth Circuit Court of Appeals dismissed Applicant’s appeal on February 15, 2011, Geter

v. McCall, 412 Fed.Appx. 564 (4th Cir. 2011). Applicant thereafter filed a petition for writ of

certiorari with the United States Supreme Court, which was denied on October 3, 2011. Geter v..

McCall, 132 S.Ct. 151 (2011).
Current Application

In his current applicatiqn, Applicant alleges he is being held unlawfully for the following

reasons:

1. Ineffectwe Assistance of Counsel, in that: ;
a. “Failure of trial counsel to request competency hearing to determine
Applicant[‘s] fitness to stand trial constltuted ineffective assistance by

failing to preserve the issues for direct review;’

2. ““Brady Violation;” g
3. “Sham Process” :c,“'.
a. “two (2) documents or any document claiming authority over =

individual that does not [truly] exist or is just for show makes a semenc&’.
void. See S.C. Code Ann. 16-17-735”
4, “After Discovered Evidence”
5. Ineffective Assistance of PCR Counsel, in that: S
a. “Counsel failed to investigate, develop, and present all available, relevan'f° -

admissible, and mitigating evidence. [See letter] dated September 11,
2007. Counsel admitted that he failed to object on all possible grounds to
inflammatory and irrelevant evidence.”

‘

AJTNIVYT
“€c:l Hd

Also before this Court are the Spartanburg County Clerk of Court records, Applicant’s
records from the South Carolina Department of Corrections, Applieant’s prior PCR records, and

the records of this current PCR action.
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IL. FINDINGS OF FACT AND CONCLUSIONS OF LAW
Failure to State a Claim
| The Court finds the Application must be dismissed for failure to state a claim cognizable
under the Post-Conviction Procedure Act, S.C. Code Ann. §17-27-10 to -160. An Applicant may
commence a post-conviction relief action on the following grounds:

1. That the conviction or the sentence was in violation of the Constitution of the
United States or the Constitution or laws of this State;

2. That the court was without jurisdiction to impose sentence;
3. That the sentence exceeds the maximum authorized by law;

4. That there exists evidence of material facts, not previously presented and
heard, that requires vacation of the conviction or sentence in the interest of

justice;

5. That his sentence has expired, his probation, parole or conditional release
[was] unlawfully revoked, or he is otherwise unlawfully held in custody or
other restraint; or

6. That the conviction or sentence is otherwise subject to collateral attack upon
any ground of alleged error heretofore available under any common 1,
statutory or other writ, motion, petition, proceeding or remedy....

lSlDOQIﬂZ

SHYT VD

S.C. Code Ann. § 17-27-20.

19 3d40H

v

Applicant’s third allegation is not a claim cognizable under the PCR act. Squ’on §17-; . o

I

735 is a criminal statute and does not provide a ground for collateral attack mdependent fr@tg the -

PCR act: Therefore; Applicant’s third allegation shall be summarily dismissed.
Furthermore, ineffective assistance of PCR counsel, Applicant’s fifth allegation, is not a
ground for relief and not a sufficient claim to warrant a successive application. There is no

constitutional right to appointed counsel for collateral review of a conviction. Pennsylvania v.

Finley, 481 U.S. 551 (1987). The Sixth Amendment right to effective assistance of counsel does

. Thompson

Cole , 501 U.S. 722 (1991).

not extend to state post-conviction relief actions.
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ane a PCR applicant obtains a complete adjudication on the merits of his original application,
includ‘ing an appeal, he may not make successive apph;cations based on ineffective assistance of
PCR counsel. Aice, 305 S.C. at 452, 409 S.E.2d at 395. Therefore, Applicant’s fifth allegation.
shall be summarily dismissed.
Newly Discovered Evidence

Applicant generally alleges his allegations conétituté ne’w]y-disﬁovefed evidence such
that he should be entitled to an evidentiary hearing. This Court finds this allegation must be
denied and dismissed because Applicant has failed to make a prima facie showing that he is
entitled to relief. An applicant requesting a new trial based on after-discovered evidence after a
conviction must show that the evidence:‘

(1) Is such as would probably change the result if a new trial was had; =

(2) Has been discovered since the trial; o

| Si)al;Could not by the exercise of due diligence have been discpvered before the

(4) Is material to the issue of guilt or innocence; and,
(5) Is not merely cumulative or impeaching. ~
X =2 o
Hayden v. State, 278 S.C. 610, 611,299 S.E.2d 854, 855 (1983) (citing State v. Casggy, 2‘@ Sig'.-‘-l'?
o L3 33
325,256 S.E.2d 737 (1979). Applicant has failed to allege facts sufficient to suppon'iahis Ehimef

X k
newly discovered evidence. Applicant merely recites the law itself, restating the Rindsof facts
‘ - Lt

[
o

necéssary to make a prima facie showing that evidence is after-discovered. App‘l‘r;‘::an%rovfaés
no factual support whatsoever for his allegation of newly discovered evidence. Fur;f.xer,
Applicant has failed to provide any reason why these allegations "could not by the exercise of
due diligence have been discovered before the trial." Before the Court will hold an evidentiary

hearing, Applicant must make a prima facie showing that he is entitled to relief. Welch v.

dshaw v. State, 245 S.C. 385, 140

MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965); Bla
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S.E.2d 784 (1965). Applicant has failed to make such a showing based on the information set
forth and, therefore, he is not entitled to an evidentiary hearing in the matter. Accordingly, this
Court finds this application must be summarily dismissed.
Statute of Limitations

Thg Court finds the applicatién must be summarily dismissed for failure to comply with
the filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code Ann. § 17-27-10
to -160. Section §17-27-45(A) provides:

An application for relief filed pursuant to this chapter must be filed within one

year after the entry of a judgment of conviction or within one year after the .

sending of the remittitur to the lower court from an appeal or the filing of the final
decision on appeal, whichever is later.

S.C. Code Ann. § 17-27-45(A).

The South Carolina Supreme Court has held that the statute of limitations shall apply to
~3 2

X = O
all applications filed after July 1, 1996. Peloquin v. State, 321 §.C. 468, 469 S.E.2d 60671996}
o & T

Applicant was convicted of the offense he challenges in this application on Dec%bera 20.i)
(o) — .

%

. DR
The Remittitur was returned July 28, 2004. This application was filed on August 1@’;201% which
;: ._-...J -~

— s
was more than 10 years beyond the expiration of the statutory filing pelriod.2 e R'; -

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consol. Sch. Dist. of Aiken, 315 S.C. 487, 445 S.E.2d 638 (1994). In

addition, S.C. Code Ann. § 17-27-70(C) authorizes the Court to “grant a motion by either party

for summary disposition of [an] application when it appears from the pleadings . . . that there is

2 Applicant asserts in his Application that he did not knowingly and voluntarily waive his right to a direct appeal of
his conviction, and therefore, should be entitled to an evidentiary hearing despite his failure to file within the statute
of limitations.> Based on the records before this Court, an appeal was filed on behalf of Applicant following his
conviction and following the denial of his first PCR application. Acc dingly, Applicant asserted no facts and has
made no showing that he is entitled to a hearing despite his failure poylifiely raise these claims.
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no genuine issue of material fact and the moving party is eﬁtitled to judgment as a matter of
law.” Therefore, the Couﬁ finds this application must be summarily dismissed for failure td file
within the time rnandated by the Uniform Post-Conviction Procedure Act.
Successive

The Court finds this application must also be summarily dismissed because it is
successive to the previous application for post-conviction relief. Successive applications for
post-conviction relief are disfavored. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980). S.C.
Code Ann. § 17-27-90 (1985) states:

All grounds for relief available to an applicant under this chapter must bgalsam

his original, supplemental, or amended application. ~Any grournd- firghly = .
adjudicated or not so raised, or knowingly, voluntarily, and intelligently @uveﬁ?m -
the proceeding that resulted in the conviction or sentence or in of®r -
proceeding the applicant has taken to secure relief, may not be the basis for a .o
subscquent application, unless the court finds a ground for relief assert@, W

for sufficient reason was not asserted or was inadequately raised in the Briging},

supplemental, or amended application. _ r:: '?o) ~ :

Under this statute, successive post-conviction relief applications are forbidden unless .an
applicant can point to a “sufficient reason” why new grounds for relief wel;e not raised or were
not properly raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991).
_Any new ground raised in a subsequent application is limited to those grounds that “could not
have been raised . . . in the previous application.” Id. at 450, 409 S.E.2d at 394. If Applicantr
could have raised these allegations in a previous application, then he may not raise those grounds
in successive applications. Id. Applicant bears the burden of showing the allegations could not
have been raised previouély. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980).

Applicant could have raised these grounds for relief in his prior posi—cc’mviction relief

application. Applicant has failed to present any reas why he could not have done so.
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Accordingly, this Court finds this application must be summarily dismissed because it is
successive t0 Applicant's previous application for PCR.
CONCLUSION
Pursuant to S.C. Code Ann. § 17-27-70(B), the Court intends to dismiss this Application

'with prejudme unless Applicant provides specific reasons, factual or legal, why the Application
.‘should not be dismissed in its entirety. Applicant is granted twenty (20) days from the date of
service of this Order upon him to show why this Order should not become final. Applicant shall
file any reasons he may have with the Spartanburg County Clerk of Court and shall serve
opposing counsel at the following address:

Office of the Attorney General

Johnny E. James, Jr., Esquire

Post-Conviction Relief Division

P.O. Box 11549
Columbia, SC 29211 my W

X = S
Applicant is cautioned that his response to this order must be actually rec@ed g' tFrve"""-';-

...,_ .

Spartanburg County Clerk of Court and opposing counsel within twerty (20) daysgnd that tk}.e :

© Court will not consider any issues raised in his response if not imely fijled and setr,_\-;ed. i‘_ p
m .a '“,
. N :

y < N3

MarK HAYES, I1
hief Administrative{ Jadge

Seventh Judicial Circuit

E :)_‘ 24 l ,_'9(_( u !Z_UQ 53 , South Carolina
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Spartanburg County Court House Phone (864) 596.2591

180 Magnolia Street Fax (864) 596.2239 .
P. O Box 3483
Spartanburg, SC 20304-3433 Q
.. Lo
M. Hope Blackley 4,9,;; 0 @’
7 5
Clerk of Court ﬁQ / 201
| 2
STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEA?OM '
COUNTY OF SPARTANBURG:

7™ JUDICIAL CIRCUIT

. L
Applicant ‘ CASQP&Q%'_‘E)S&L

Vs ' CERTIFICATE OF SERVICE
S = YR ES S S
Respondent

| certify that, on this date, | served a copy of the

In this action dated _ O - ( ,m!p_on RN O /( - A

By mailing to him/her, at his/her last known address, by depositing it in the U.S. Mail, in an envelope with
sufficient postage affixedr-addressed as follows:

(Date) (Signature)




SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
Post Office Box 21787 - Columbia, South Carolina 29221

Pursuant to Rule 4(d)(2) of the South Carolina Ruleg of Civil Procedure, the Director ol the
South Carolina Department of Correclions has designated _] mtlt’,l , \Hv Vf*é-

(Server) as his duly authorized agent for the purpose of making service of the process on the below

named individual.

STATE OF SOUTH CAROLINA ) o
Cr ) AFFIDAVIT OF PERSONAL SERVICE
COUNTY OF \Sceens: 16— )

On this - rh—h day of __[\-Qp,] 2017, 1 served the Conditional Order of

Dismissal, on Immate Lonnie Geter, SCDC Inmate #288401, by delivering personally and

leaving a copy of the same at Perry Correctional Iustitution. Deponent is not a party to this

{./w\\ 2%

SCDC Server

action.

SWORN TO AND SUBSCRIBED BEFORE ME
this '?H\ day of [an. ,2017

(M\am C(/Y\mﬂ (LS)

Notary Public for South Carolina

My Commission Expiiv2
My Commission Expires: September 25 2023

ADMISSION OF SERVICE

Service of a copy of the within Conditional Order of Dismissal is admitted at the

South Carolina Department of Corrections  ( Pe L)
Correctional Institution), _Pf |zl )
G—r ronutlile County, SC “this day of
Bl 2007 7{ Jig z
\ Q’PWWK
Inmate
SCDC Inmate #: (AEE Y2/

2015-CP-42-3424
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ALAN WILSON
ATTORNEY GENERAL

October 25, 2016 RBCEIVED
APR 24 2017

The Honorable M. Hope Blackley P"C"' MAILHOOM
Spartanburg County Clerk of Court

P.O. Box 3483

Spartanburg, SC 29304-3483

Re: Lonnie Geter v. State of South Carolina
2015-CP-42-3424

Dear Ms. Blackley

Enclosed please find the original Return and Motion to Dismiss of the Respondent, in
the above-captioned case, for filing in your office.

Sincerely,

Johnny E. James, Jr.
Staff Attorney

JEJ/ah

Enclosure

Application

Clerk’s Records

SCDC Records

Direct Appeal Records

2004 PCR & PCR Appeal Records
2009 Federal Habeas Records : APR 2 7 2017

cc:  Lonnie Geter, #288401 | ’ ) ' iS.C- SUPREME COURT

REMBERT C. DENNIS BUILDING « POST OFFICE BOX 11549 « COLUMBIA, SC29211-1549 TELEPHONE 803-734-3970 o FACSIMILE §03-253-6283

W
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ALAN WILSON ‘ - T

ATTORNEY GENERAL

AL COUNSEL

March 23, 2017

Barton J. Vincent, General Counsel

Attn: Jonathan Eckstrom ‘
South Carolina Department of Corrections
4444 Broad River Road

Columbia, South Carolina 29221-1787

Re: Lonnie Geter v. State of South Carolina
2015-CP-42-3424

Dear Mr. Eckstrom:
‘ Enclosed please find the Conditional Order dismissing the above-captioned inmate’s
post-conviction relief application. Please serve the inmate, Lonnie Geter, #288401, with the

order and provide me with an affidavit of service (enclosed).

If you have any questions, please feel free to call: (803) 734-3737.

Valerie Garcia Giovanoli
Assistant Attorney General

Sincerely,

VGG/ah
Enclosures

REMBERT C. DENNIS BUILDING  » POST OFFICE BOX 11549 » COLUMBIA, SC29211-1549 o TELEPHONE 803-734-3970 o FACSIMILE §03-253-6283
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