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STATEMENT OF ISSUES ON APPEAL

I.

Whether the trial court erred in admitting Appellant’s first statement where he was .thé
subject of custodial interrogation and his statements were not made freely and Voluntaﬁiy
because the invéstigators diluted the M_im warnings, Appellant thought he was required to -
spéak with the police under the terms of his probation, and Appellant was high on marijuana and

drunk?

1L
Whether the trial court erred in admitting the DNA analyst’s expert testimony regarding
'_cwo_items on which Appellant could not be excluded asa contributor where the danger of unfair
prejudice, confusion of the issues, and misleading to the jury outweighed any probative value

because they results were of such weak statistical significance?



STATEMENT OF THE CASE

On September 25, 2014, the Jasper County Grand Jury indicted Appellant Bilty Philliﬁs
for the murder of Darius Woods (;‘Decedent”) and possession of weapon during the commission
_o:fa‘ violent crime. R. 650.

) On January 11-14, 2016, Phillips proceeded to trial before the Honorable Michael G.
Nétﬁes and a jury. R. 1. Phillips was represented by Steven Plexico, and the st_ate was
represented by assistant solicitors Mary Jones and Lenore Masser. R. 1.

The jury returned a verdict of guilty. R. 633 —634. Judge Nettles sentenced Phillips to
curre;lt terms of forty years for murder and five years for the Weaﬁons offense. R. 640.

.This appeal follows.



STATEMENT OF FACTS

Introduction
. Appellant Phillips and Decedent were friends. R. 99, 11. 8-10. Decedeﬁt was known to
sell marijuana from his home in Ridgeland, South Carolina, and carry large amounts of cash. R.
119, 1. 2-7; R. 119, 1L 20-24; R. 259, 11. 1-2; R. 305, 1. 8-25; R. 314, 1. 2 - 315, 1. 13; R. 320, Il
14-15. On May 18, 20113, Decedent was shot twice with his own gun, a .58 special handgun, and
died. R.174,1.22~176,1. 9; R. 518, 1.8 _ 519, 1. 4; R. 534, 11. 18-25. Phillips was picked up |
by'.an officer before 2:30 a.m. on May 19, 2013 and taken to the Ridgeland Police Department
for-questibnirig. R. 65, 1. 25 - 67, 1. 14; R. 351, 1L 12-23; Defense counsel challenged the
""fadrr.lissib.ility of Phillip’s first statemént. R. 9 — 15; R. 45 — 53; R. 59 — 95. Phillips testified
:.s;. duripg the pre-trial ‘suppression hearing that he was high, drunk, and thought that he was required
to énswer the investigators;’ questions because he was on pro.bation. R.84,1. 18 — 87, 1. 24; R.

.90,1.22-91,1.6. |
Despife their repeated accusations, Phillips told the officers that he di.d né't have anything
to do\MWith Woods® death and thét he left him alive at approximately 9:30 p.m. He said that he
waé-smoking marijuana in the ‘Decedent’s car while Decedent worked on fixing :his..tag light.

Decedent had to pick up his roommate, Michelle, because she had some car trouble before and

Was then headed to a party in the Bluffton area at 10:00 p.m. -State’s Ex. 58 (DVD of Phillip’s

5/19/13 'Interrogation).l Following the Denno’ hearing, the trial judge ruled that the statements

_ were admissible, hnding that Phillips was free to leave and made a knowing waiver of his

' State’s Ex. 58 (DVD of Phillip’s 5/19/13 Interrogation) is on file with this Court.

? Jacksonv. Denno, 378 U.S. 368 (1964).



M3 rights, though any refefences td probation, parole, or polygraphs should be redacted.
R.91,1.14-95,1.17.

- Approximately one week later, on May 24, 2013, Phillips spoke With officers again. He
tolc{ them he was in the car smoking marijuana outside of Woods’ house on the night that.‘ Woods
was killed. He saw three men approach the house. One went inside and he heard a gunshot.
The men noticed fhillips in the car as they were leaving and called him by his nickname “Dee.”
Phiﬂips wés scared and ran. He told police that he went to Mr. Hill’s house, a place .wheré people
frequently hung out, and then to his mother’s house. .It was because Phillips was scared of the
real ésSaiIants that- he lied to police initially. R. 261, 1l. 12-19; R.385,1.1-391,1. 5;R. 392, L5
303,13, |

| Though investigators did not request a buccal swab from Phillips initiaily, they obtained
":one.>several months later. R. 234, 1l. 18-23. Of the swébs submitted for DNA testing, Phillips
| could not belexcluded as a contributor on two samples, Phillips was excluded as a contributor on
-all otﬁer 'samplés, and two samples were not sufficient for testing. According to the South
‘CaLfblina Law Enforcement Division (“SLED”) analyst; the statistical probability of finding an
_ urirélated individual who could have contributed to the mixfure_ on the gun, i.e tﬁe “random_
matéh probability,” was one in two hundred on the swab from th¢ handgun grip and oné in two
on fhe swab from Decedent’s right front pants ﬁ_ocket. Defense counsel objected to the
admission of the DNA evidence, arguing that it would be confusing a;d misleading to the jury
an.d‘ improperly shift the burden of proof to the defense. R 37 - 44; R. 654. The trial judge

ruled that it was a factual issue for the jury to decide. R. 43, 11. 7-12; R. 44, 11. 21-24.

* Miranda v. Arizona, 384 U.S. 436 (1966).



Voluntai’iness of Appéllant’s First Statement

At the Denno hearing, the trial judge heard testimony from Christopher Mcintosh, an
investigator with the Ridgeland Police Department, and from David Williams and Sean Harley,
the SLED investigators who conducted Phillips’ interrogation. Phillips also testified. The trial

judge also viewed a portion of the video. of the interrogation, though it is unclear from the record

1

eXai:tIy how much he watched. R.9,1.13-15,1. 6; R.59,1. 13-91, 1. 11.

MclIntosh claimed that Phillips came to the Ridgeland police station Voluntarily. R. 62, 1L
19-22. However, on cross-examination he ‘adr‘nitted that Phillips was driven to the police station
by an officer Long, who did not testify at the pre-trial hearing or during Phillip’s trial. McIntosh

could not account for what was said to Phillips or whether Phillips was given a choice not to

.office, where McIntosh advised Phillips of his Miranda rights before leaving him with the SLED

agents. R. 60, 1. 13 — 62, 1. 6; R. 63, 1l. 1-25. The video ofl the interrogétién sh’ow"s‘Phillip‘s

.come to the station. R. 65, 1. 25 — 67, 1. 19. Phillip’s interrogation took place in McIntosh’s

itelling the officers that he was headed to Waffle House as he enters the office. The following

exchange then occurs between Mclntosh and Phillips:

" INV. MCINTOSH:

PHILLIPS:

INV. MCINTOSH:

Dee, let me, um read you something real quick before we
start. You know what we want to talk to you about?

Yeah, about what happened at, at Ace house.

Okay. Before we talk about that, I want to read you this,

okay. You have the right to remain silent. This don’t
mean you’re in trouble or under arrest or anything,

okay. But before we talk to anybody about anything,

any possible witness, we have to read this. Just, State
makes us do it, okay. You have the right to remain silent.
Anything you say can and will be used agalnst you in a

court of law. You have the right to talk to a lawyer and"

have him present with you while you’re bemg questioned.

If you cannot afford to hire a lawyer, one will be appointed
to represent you before any questioning if you wish. You

)



*can decide that at any time to exercise these rights and not
answer any questions or make any statements. Do you
understand each of these rights?

PHILLIPS: Mmm-hmm.

INV. MCINTOSH:  Okay. Having these rights in mind, do you wish to talk to
' us now?

" ~ PHILLIPS: Yeah, go ahead.
INV. MCINTOSH:  Alright.. Tell. me what happened tonight.
étate’s Ex. 58 (DVD of Phillip’s 5/19/13 Interrogation). McIntosh did not have Phillips sign a
written waiver of rights. . _ )
Both SLED agents admitted knowing that Phillips had smokéd -r.narijbuaﬁé and been
-drinking alcohol prior to their interrogation though they never ”a_sked him the eXaét amount that
he consﬁrﬁed. The agents both claimed that Phillips did not seem impaired. Though the video of
.the in‘.ce‘rrogatio.n does not show Phillips passing out drunk, he told the agents repeatedly that he
.vhad been smoking marijuana and drinking. In fact, when one of the agents said “You ain’t been
idrunk. Yoﬁ high,” Phillips correpted him by saying “No, I am. It’s Safurday.” When Phillips
said that he is a happy drunk, the agent responded tha_t> he could tei_l. R. 69,1.24-70,1. 7; R. 74,
1. 9-18; R. 76, 1. 15~ 77, 1. 5; R. 81, 1. 6 - 83, 1. 1; State’s Ex. 58 (DVD of Phillip’s 5/19/13
Intefrogation).
" Investigator Williams told Phillips that he was not under atrest when he asked and
testified that Phillips was free to leave at any time. R. 71, 1. 2-7. ‘Again, the video of the
interrogation provides an accurate reflection of what transpired. It is true that the agents told
\Phillii)s that he was not under arresf, bﬁt_they did not tell him that he was free to leave. In fact,
when Phillips indicated that he was going to go to Waffle House since he was not under arrest,

the agents told him that they were going to take him to his house to get his probation agent’s
Vo



phone number first, as Phillips indicated that he would submit to a GSR test once he spoke to

. her. State’s Ex. 58 (DVD of Phillip’s 5/19/13 Interrogation).

Phillips testified that he was transported to the police station in the backseat of a police
car and that he could not hagfe gotten out of the car. R. 86, L. 2'1 - 87,1. 8. The ofﬁcer let him
out when they got to the police station and escorted back to meet with the SLED investigators. R.
87, 1. 9-17. He did not feel like he had the right to leave during their qﬁestionihg. R. 87, 11. 18-

24; R. 90, 11. 22-23. Prior to being picked up by the police, Phillips had consumed a few pints of

alcohol at Mr. Wood’s house and had smoked a total of seven or eight “blunts” "’ throughout the
day and was under the influence of those substances during his interrogation. R. 84,20 -85, 1.
1; R. 86, 11. 14-20. During the interrpgation, Phillips referenced drinking Paul Masson, a dark
alcohol. State’s Ex. 58 (DVD of Philiip"s 5/19/13 Interrogation). If he had not béen under the
influence, Phillips testified that he would have requested a lawyer and not been so talkative. R.
86, 11. 14-20. Though Phillips admitted telling the agents that he was “good” and never said “I'm
-too high,” those actions were themselves thé product of his intoxication. R. 89,1.5-90,1. 11.
- Ultimately, he spoke with the agents anyway because he lthou‘ght'that the terms of his probation
requiréd-him to cooperate with ldw enforcement. R. 86, 11. 2-5. |
| After hearing the arguménts of counsel, the trial judge ruled that Phillip’s first statement
Waé admis_sible. R.91,1. 12 -90, 1. 1.1; R.93,1.12 -95,1.-17. While the _trialjudge noted that
Phillips was not under arrest,‘ to the extent that thére were implications of custody, he found that
Phillips was given M@@ warnings and waived them. R. 93, 1. 12-17. The trial judge found

RS

that Phillips was not intoxicated based on his review of the Vided, in which the judge noted that

4 A “blunt” is'a hollowed out cigar filled with marijuana. State v. Qdom, 376 S.C. 330, 333n. 1,
656 S.E.2d 748, 750 n..1 (Ct: App. 2007).



~

Phillips was not unsteady on his feet, did not have slurred speech, and provided rational answers
) to the questions. R. 93, 1. 18 — 94, 1. 3. The trial judge further found that Phillips was not of
tender years, had prior contacfs with law enforcement, and was not of low intelligence. R. 94, 11.
4-10; R. 94, 1l. 24-25. The trial judge /pla;:ed specific emphasis on the fact that it wés not
intoxication that caused Phillips to speak ’With law enforcement, but rather because his probation
requi;ed him to do so. Notably, Phillips asked to speak with his probation agént seVefal times.
R. 94, 11. 9-18. The trial judge further found that the interrégation was “only an héur;and-a-
half,” Phillips was not denied food or breaks, and there were no threats made to him. -R. 94, ] 25
— 95, 1. 5. Based on that, the trial judge ruled‘ that statement was voluntary and admissib.le.' R.
95, 1. 2-17. |

Varied Acéounts of April 18, 2013

It was undisputed that Phillips was in and out of Decedent’s home throughout fhe day on
Saturday, April 18, 2013. Reginald Green testified that the day prior, he and Phillips were at
Decedent’s house‘piaying games on Phillip’s PlayStation ‘Videogame console. ‘'When Phillips had
to leave, he left his PlayStation and games behind.. Green picked Phillips up from Decedent’s
house in the late morning or early afternoon on the day of the shootipg. He claimed that Phillips
waé upset because Decedent told him that his PlayStation and games were stolen. Phillips did
not imdersténd Why Decedent would “pléy [him] iike that.” R. 249, 1. 7251, 1. 24." Though
Green did not represent that Phillips inade any threats to the Decedenf, the State theorized that
the PlayStatibn served as motive for Phillips to kill Decedent. R. 100, 1.2 - 101, . 21; R. 557, 1.
9_558,1.9. | | |
Donte Jenkins | did not speak to police until October 6, 2015, over two years after

Decedent’s death. Jenkins claimed that the Decedent’s mother, who died prior to Phillips trial,



asked him to wait to come forward while she copducted her own investigation. R.271, 1l. 20-25;
~R.273,11. 7 - 25. Jenkins said that he was at Decedent’s house. around dusk on the day of the
éhooting énd let Phillips into the house. According to Jenkins, a Playstation was plugged into the
television in the living room and Phillips walked straight paét it. He said that when he left at
approximately 9:15 p.m., Decedent was at the back of his car, working on a tag lvight with one car
door open, and Phillips was' still there. R.265,1.19-271,1. 15. |

TaylorlCowherd testified that she stopped by Decedent’s house at 9:26 p.m. on the day of
the shooting. Though the porch light was out, Cowherd said she knew Phillips from around town -
and‘ saw him standing on Dece’dent’s porch.- She claimed ;[hat he responded when she called him
~ by his nickname “Dee.” Decedent came out of the house and gave her ten dollafs to take to his
brother, who Cowherd was dating at the time. When she left at approximately 9:30 p.m., she

said that Phillips was on the porch and Decedent was working on his car. R.276,1. 1 —280, 1. 4.

Cowherd admitted that she was unable to pick Phillips out of a six pefson photo array5 that
included Phillips’ picture. She excused her failure on the fact that she had only ever seen
_ Phjllips wearing glasses and that no one in the photo array was wearing g]asseks.v“R. 280,1. 9 -
281,1. 3. Cowherd admitted that she had pfevioqsly told police that she saw Decedent get in his
car and drive away as she was leaving but was unsure if Dee got in the car with him. However,
she claimed at trial that Decedent only cranked the car but may have been just checking the tag

light. R.283,1.6—284,1.21.

!

5 'When defense counsel requested a copy of the photo array shown to Cowherd during the
pretrial hearing, the solicitor indicated that photo array was destroyed when Cowherd did not
make a positive identification. Yet, Investigator Mclntosh testified at trial that he provided a
copy of the photo array to the solicitor’s office. Regardless, the trial judge ruled that the defense
could argue that Cowherd was unable to identify Phillips and that the state destroyed the array.
He also excluded the evidence that Cowherd “identified” Phillips from a single photograph
shown to her after the failed photo array. R.27,1. 18 - 37, 1. 10; R. 354, 1. 24 — 355, 1. 16. He
further granted the defense’s request for a spoliation charge. R. 548,1.10-549,1. 5.

9



According to Shontay “Sunshine” McKeithan, she arrived at Decedent’s home at
_ approximately 10:30 p.m. to buy marijuana. She sat oﬁtside listening to music and trying to
reach Decedent on his cell phone for approximately ten minutes. Davonte Freeman walked up,
c‘léiming that he was also there to buy marijuana. They -calleci Decedent’s cell pvhone again and
could hear it ringing inside, but he did not answer. After Freeman knocked on the front door
twice with no response, he went to the side door and went ihside. R. 11,1 16 — 113, 1. 19; see
also R. 130, 1. 13 — 132, 1. 23. While Freeman claimed he was inside for less than one minute,
McKeithan said that he was inside for five to seven minutes. When Freeman finally emerged, he
was holding a gun and said “Sunshine he dead. You’ve got to see him, like, he’s dead.”
McKeithan tolc{l him to put the gun'back and lodked in the through the side door, where she
_immediately saw Decedent’s body. R. 112, 11. 11-18; .R. 113, 1. 20 — 115, 1. 2; R. 122, 1; 20 —
125, 1. 20.
Freeman can be heard in the background of McKeithan’s 911 call giving é false name of
“Larry.” R. 110, 1. 2-4; R. 116, 11. 18,-25; State’s Ex. 1 (CD 911'call).6 Freeman said he lied
| about his name becauée he thought there was a warrant for his arrest. R. 128, 1. 16 = 129, 1. 13.
Freefnan admitted that he picked up the gun, explaining that he smelled it “out of 6uridSity,” but
denied taking it outside. He claimed that he placed it right back where he found it bn Decedent’s
stomach. R. 133, 1. 11 — 134, 1. 5; R. 136, 1. 12-25; R. 146, 1. 15-19; R. 148, 11. 11-14.
| Interestingly, Fre\e'ma_.n testified that he resided with his b;other, Wrenshad Andersbri, in- a home
jusf minutes walking-distance from the Deceld‘ent’s home. R. 146, 1. 23 - 147, 1. 9. When
'Freéman was asked if he and his‘-brother’ h.a'd“‘.each ..other’s back,” he responded: “Yes, sir.

AlWays. I’m my brother’s keeper.” R. 147,11. 17-19.

® State’s Ex. 1 (CD 911 call) is on file with this Court.
‘ 10



Almost two and half years. after Decedent’s death, on Septefnber 29, 2015, Anderson
__came forward as a witness against Phillips. R. 309, 1. 6-1 1‘; R. '303, 11. 8-15. Andérson testified
that on the night that Decedent died, Anderson got home from a party at 8:30 p.m. after which he
walked to the Short Stop BP station. On his way home from the BP he saw Phillips, who
“looked like he had something going on” and was ﬁdgefing. 'He thought Phillips was either
reaching for something around his waistline or trying to hide something. Anciérson’s account of
the time when he saw Phillips varied, with him claiming that it was 8:40 p.m., 9:00 p.m., 9:40
| p.m., or sometimei before the BP closed at 10:00 p.m. He explained that he had gotten “drunk
up” at a party beforehand and “didn’t have no clock.” R. 287,1. 5 —288,1.25;R. 291,1. 1 —'295,
1. 10; R. 296, 11. 7-20; R. 298, 1. 16 — 300, 1. 25; R. 302,1. 2 — 303, 1. 2; R. 304, 11. 12-24; R. 310,
1.-6 — 311, 1. 10. Anderson finally admitted: “I don’t know‘ what time it was.’; R. 307, 11. 7-8.
Even so, Anderson said that he was sure that the time in his statement was correct becauise they
went over ,‘;a time schedule” when he met vx;ith the officer and solicitor. R. 303, I1. 3-15.
Regardless, Anderson put himself in the vicinity of Decedent’s home at the time hé was
likely shot. Notably, Paramedic Jessica Horton, Who went to the crime scene .once police
secured it, testjﬁed that Decedent’s body appeared to have Been moved based on the location and
pattern of the blood at the scene. She 'also' said that the wounds appeared fresh. R. 175, 1. 4 —
179, 1. 24. | Andersoﬁ admitted that the electricity had recently been cut off to the house where he
and Freeman resided but claimed that he didb not need Decedent’s money. R. 296, 1. 24- 25; R.
301, 1. 21 — 302, 1. 1; R. 306, 1. 1-4. Anderson denied being concerned about rumors that his
brother killed .Decedent. R. 301, 1. 1;5. Officers failed to obtain a buccal swab from Anderson

to use for DNA comparison. R.362, 1. 5-8.

1



Though he was unsﬁre of the time, Reginald Green, who had picked Phillips up from
Decedent’s house earlier in the déy, got a call from Phillips later that night. Phillips offered to -
buy Greén five dollars worth of gés if he would come pick him up and take him to the BP
station. R. 253, 1. 4 — 254, 1. 9. Video surveillance showed Phillips buy three beers from the
Taylors BP station at 10:43 p.m. While Investigator Mclntosh claimed the footage shov;/ed
Phillips with “a big wad of cash,” such could hardly be determined from the low qualit_y video.
R. 347, 1. 20 — 348, 1. 14; R. 350, . 20 — 351, 1. 11; State’s Ex. 54 (DVD of BP surveillance
footage). Green admitted that Phillips spent approximately twenty dollars that night but said that
Phillips had a regular job at Sea Pines, which could have been the source of his money. He said
that Phillips was still upset aBo‘ut his stolen PiayStation and‘they smoked marijuana that Phillips
_ brought. In total, they spent an hour and a half lor so together before Green dropped Phillips off
by the Bank of Walterboro before midnight. R. 254, 1. 10'— 257, 1.‘5; R.262,1.1-263,1 1; R.
264, 1. 2-6.

| . Dawn Childers was one of Decedent’s girlfriends of approximately three months.
Decedent was supposed to éome fo Beaufort for ‘a pool party on the night that he died. R. 312, 1.
18 — 314, 1. 1. Childers admitted that she ilad sent Decedent some “ugly” text messages when
she found out that he was seeing other women. R. 318, 1. 2 - 319, l'.’ 4. She also admitted that
she and a ﬁ*iend of hers, Téurué Maymi, had seen Decedent’s money box and that Maymi said

that he should have robbed Decedent. R. 319,1. 25 -320, 1. 8.

12



DNA Evidence

The defens‘e argued that the DNA evidence should be excluded pursuant to Rulev403,
SCRE, and because it would result in improper burden shiftihg. R.37,1..17 - 40, 1. 2. The
solicitor sai/d that on the sample taken from the murder weapon, the DNA was a mixture of three
individuals. The Report indicated that Deéedent, Phillips, and Jason Blessing (an officer who
admitted contaminating the évidence), could not be excluded from contributing to this mixture,
which she a.rgued “means that their DNA is there.” R. 40, 1. 5-13. The solicitor confirmed that
she was éaying- that Phillips” DNA was on the weapoh. R. 40, 1. 19-22. While she admitted that
the probabilities were “not great,” she claimed that was a matter for cross%examinatidn. R. 41, L
6 — 42, 1. 3. Defense coﬁnsel argued that the report simply did not say what the solicitor argued.
R. 40, 11. 23-25. He pointed to the statistical probabilities in the results attached to Phillips,
which were oné-in two hundred for the sample takeri from the gun and one in two from the
Sample taken from the right front pants pocket of the victim. R. 42,1.5-43,1. 6; R. 43, 1. 15 -
44, 1. 17. The trial judge ruled fhat it was factual issue to be decided by the jury and denied the
motion to exclude the DNA evidence. R. 43, H. 7-12; R. 44, 11. 21-24.

The State called. Lilly Gallm;cln as an expert in DNA analysis. R. 435, 1. 6 — 478, 1. 6.
Gallman had a Bachelor’s of Science degree in biology and began working as a forensic DNA
anélyst ét SLED in 1990. R. 435, 11. 9-436, 1. 12. Defense counsel did not object ;co her expert
qualiﬁcation.but renewed his prior objection to the admissibility of the DNA evidence. The trial
judge told defense counsel that he was “protected on fhe record.” R. 436, 1. 16-18;'R.I 438, 11. 7-
9;R. 442,11 1-11. |
Gallman explaiﬁed_that “everyone’s DNA is unique except for identical twins.” R. 442, 1.

21. Thus, she said that she can develop a DNA profile from evidence and then develop a DNA
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profile from a known standard “to sée whether it matéhes or does not match.” R. 442, 1. 22 —
..443,1. 3. She pestiﬁed that a full DNA profile has sixteen numbers but sometimes you may be
missing some numbefs and only able to develop a partial profile. R. 443, 1l. 7-22. The soliciior
asked Gallman, using scissors as an example, “[i]f I had never touched the scissors and did not
leave any cells on it, would the language be, could ﬁot be excluded, or would it be outright
excluded?” R. 449, 11. 18-21 (emphasié added). Gallman responded: “It would be excluded.” R.
| 449, 1. 22; see also R. 477, 11. 6-11.

Gallman tested two qubs from the handgun, eight swabs taken from Decedent’s jeans,
three swabs taken from the wall and flooring of Decedent’s living room, and three swabs taken
from the crime scene, two swabs taken from socks, and one swab from a piece of jewelry. All of
the swabs were tested with the exception of oned swab from the handgun and one swab from
De_cedent’s left rear pocket fhat Were insufficient for reliable interpretation. R. 450, 1. 22 — 451,
L. 9; R. 459, 11. 2-8; R. 464, |. 4 — R. 471, 1. 5; R. 475, 1. 5 — R. 476, 1. 8. Gallman had known
DNA sfandards from Phillips, Davonte Freeman, Shontay McKeithan, Jason Blessing, and James
On to use for combarison. R. 437,1. 16 —R. 440, 1. 24; R. 445, 1. 24 — 446, 1. 13. Deputy Jason

. Blessing admitted that he contamina;[ed the gun that was taken from th¢ scene by picking it up
with an inside-out pair of used gloves. Because .of that contamination, he prdvided a DNA swab
for testing several months after the inéident. R. 166,1. 25— 168, l. 6; R. 234, 11. 10-22.

Phillips could not be excluded as a contributor on only two of the swabs tested, one from
the grip of the handgun and one from Decedent’s right front pants pocket. R. 450, 1. 22 - 451, 1.

9; R. 459, 1. 2-8; R. 464, 1. 4 - 471, 1. 5; R. 475,.1. 5 —R. 476, 1. 8. McKeithan and Freeman



were excluded as contributors to those swabs, as were Kevin Smith, Rhett Long, and James Orr.7
R. 451, 1. 10 - 452, 1. 6. quevef, the DNA reports on one of the swabs taken from the
handgun and on six of the eight swabs from Decedent’s pants pockets, including the right front
pocket, found DNA not attributable to the standards tested, i.e. of an unidentified person. R.
464,1. 13 —R. 471, 1. 5. Gallman confirmed that she did not receive a buccal swab for Wrenshad
Anderson to test as a standard, though she could have performed such testing within one week.
R. 476, 11. 19-24. She also testified that exclusion of a person’s brother as a contributor does not
mean that the person would be excluded. R. 475, 11. 21-24.

The DNA profile obtained from swab of the handgun revealed a mixture of at least three
individuals. Gallman compared that to the standards that she was given and determined that
Decedent, Phillips, and Blessing could not be excluded. R. 446, 1. 20 — 448, 1. 25. The testing
also revealed DNA not attributable to standards — of an unknown person — in the mixture from
the handgun swab. R. 462,1.25-463,1. 5. Regarding the statistical significance of the finding
related to Phillips, she said:

" Once I do the comparison, which is the very first step to determine whether the
person can be included or excluded from a mixture, we are required to generate,

give a statistical value to that particular mixture. We are required to tell you how

often you would see this mixture in a population. So the next statement that’s on

my report is that the probability of randomly selecting an unrelated individual

who could have contributed to this mixture is approximately one in two

hundred. All the information is there, but based on our protocol some of the

areas, out of the sixteen, could not be used to generate a statistic or give you a

statistical value. So based on the information that I could use to generate a

statistic, the value is one in two hundred.

R. 449, 11. 1-17 (emphasis added). Gallman agreed with the solicitor’s interpretation that the one

in two hundred statistic meant that “[i}f you were to take two hundred people and bring them into

" Kevin Smith and Rhett Long appear to be officers with the Ridgeland Police Department. See
R. 66, 11. 4-17; R. 150, 1. 6 — 151, 1. 20. There was no explanation during the trial of who James
Orr was or why his buccal swab was submitted for testmg
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this room . . . it [is] fair to say that one hundred and ninety-nine of them wduld be outright
“excluded.” R. 453, 11. 2-7.

The following exchange regarding the statistics generated from the handgun swab
occurred on cross-examination:

MR. PLEXICO: But you only had a partial DNA profile that matched his
[Phillips’] entire profile. Right?

MS. GALLMAN: What I have is a mixture of at least three individuals that I
compared to the standards and once I compared them, I could -
tell whether some person could be included or excluded.

MR. PLEXICO: Okay. And .you-,could'tell that because if it was a full match,
you would have all sixteen categories. Correct?

MS.GALLMAN: I do have information at all sixteen areas from the
chromosomes, but there’s only limited information I could use
to generate the statistics.

MR. PLEXICO: Okay. All right. So you didn’t have all of my client’s DNA
“on that item #1.1 so that you could say it’s him. That would
be one of those, it’s him and exclude a billion other people,
statistics. Got to be him, because you didn’t have enough of
“his DNA found -- that’s similar to his found on that gun?

MS. GALLMAN: (No verbal response)

MR. PLEXICO: If youfound two out of sixteen, that would mean it was similar
and the two you found, he’s got those two, but he’s also got
another fourteen that may or may not match that you don’t
know about because it wasn’t on the gun? '

MS. GALLMAN: For item number #1.1, his DNA is at all sixteen areas from the
chromosomes, but due to the fact that there are areas that I
could not use to generate the frequency of that and to give you
a statistical value, I had to put them out. I can only use --
excuse me. I don’t want to tell you wrong. I believe I could
only use five out of the sixteen. Let me make sure, now. I'm
sorry. I could use -- I could only use ten out of the sixteen to
generate that particular number for item #1.1.

16



R. 459, 1. 24 — 461, 1. 4. Gallman agreed that the population of. the United Sfates was
- approximately three hlindred million but said that the statistics generated cannot be extrapolated
over the general population. R. 454, 1. 9 — 456, 1. 6. When asked how many other Americans
would match the partial DNA profile obtaihed the evidence and allegedly “matchgd” to Phillips,
Gallman responded: “I don’t know. It’s not done like that.” R. 462, Il. 8-19. Neverthe?less,
Gallman agreed that she was not sayiﬁg that she found Phillip’s DNA on the gun, but rather that
it could not be excluded because it.-was a. mixture of three people. R. 462, 1. 20-24. Even so, on
redirect, Gallman s.aid: “In order for me to say that someone is not excluded, the vast majority of
their information has to be in that sampl/e.” R. 478, 11. 1-3.

The DNA profile obtained from the swab of Decedent’s right front pocket also revealed a
mixture of at least three individuals. Decedent and Phillips could not be excluded. R. 450, 11. 4-
19; R. 452, 1. 7-22. Gallman testified: “[T]he next step is to give a statistical value to that
mixture and the probability of randomly selecting an unrelated individual who could have
contributed to this mixture isvappr(.)ximately one in two.” R. 452, 1. 22 - 453, 1. 1 (emphasis
adde(i); R. 453, 1. 13-24; R. 470, 1. 6 — 471, 1. 5. Again, Gallman admitted that her testing
revealed DNA not attribﬁtable to standards — of an unknown persoh — in the mixture from
Decedent’s righf front paﬁts pocket. R. 470,1. 6 — 471, 1. 5.

[ Despite the low statistical significance and high ran<dom match probabilities, the solicitor
argued to the jury that Phillips’ DNA was found on the gun and the plocket. R. 561, 1I. 5-13; R.
571, 1. 10-13; R. 575, 1. 23 — 576, 1. 17;.R. 578, 1l. 1-8. The trial judge gave serious
consideration to defense counsel’s motion for new trial, in which counsel reasserted his prior
objections to the DNA testimony and argued that the jury .must have misinterpreted the DNA

- testimony. The parties disputed what was actually the testimony of the DNA analyst and what
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was the solicitor’s “interpretation.” While the trial judge characterized the expert’s testimony as
~ “logically inconsistent,” he ultimately denied the motion for new trial finding that there was no
contradictory expert testimony and that “the record will speak for itself” as to her actual

testimony. R. 641, 1. 8 - 644, 1. 12.
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ARGUMENT
L. The trial court erred in admitting Appellaﬁt’s first statement where he was the
subject of custodial interrogation and his statements were not made freely and
voluntarily because the investigators diluted the Miranda warnings, Appellant
thought he was required to speak with the police under the terms of his probation, -
and Appellant was high on marijuana and drunk.

Though not under formal arrest, Phillips was the subject of a cusfodial interrogation when
he Was questioned by investigators in the wee hours of the morning on April 19, 2013. Phillips
was stopped by an ofﬁqer on the road and told that investigators wanted to speak with him. The
officer then drove Phillips to the police station in the back of a iocked police car and escorted
him to the investigator’s office at the Ridgeland Police Department. The Miranda warnings read
to Phillips were couched by ;celling him that he was not in any trouble and that the state “just
makes” them read them. Additionally, the investigators were aware that Philips consumed
alcohol and marijuana and represented to them that he was drunk and high. Though the
investigators began by building a rapport with Phillips aﬁd asking him about the timeline of the
day, they soon turned to questions about whether Phillips “accidentally” shof Decedent and told
him that he would submit to GSR testing and a polygraph examination if he were innocent.
Furthef, the investigators denied Phillips the opportunity to leave when he requested to do so.
State\’s Ex. 58 (DVD of Phillip’s 5/19/13 Interrogation). Additionaﬂy, Phillips testified that the
reason he spoke to investigators is that he thought he was required to do so as a term of his
probation. R. 86, 1l. 2-5. Philllips rebeatedly asked to speak to his. probation officer or to go
héfne and get her phone number but was not ‘permitted to do so. State’s Ex. 58 (DVD of

Phillip’s 5/19/13 Interrogation).

In Jackson v. Denno, 378 U.S. 368, 376 (1964), the United States Supreme Court

indicated “that a defendant in a criminal case is deprived of due process of law if his conviction
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s founded,- in whole or in part, upon an involuntary confessioﬁ, without regard for the truth or
falsity of the confession.” Accordingly, a defendant has the right to object to the use of the
cohfession and to have a fair hearing and a reliable determination on the issue of voluntariness.
Id. at 376—77. “In order to introduc¢ into evidence a confession arising from custodial
interrogation, the State must prove by a preponderance of the evidencq that the statement was

. /
made freely and voluntarily, and taken in compliance with Miranda v. Arizona, 384 U.S. 436, 86

S.Ct. 1602 (1966).” State v. Moses, 390 S.C. 502, 512,702 S.E.2d 395, 400 (Ct. App. 2010).
| In the present casé, the trial judge noted that Phillips was not under arrest and was free to
leave, as he eventually did later on in the morning. It was on that basis only that the trial judge
found that Phillips_was not in custody. R. 93, 1. 12-17; R. 95, 1. 6-8. Thus, the trial jﬁdge
ignored the body of case law related to the multitude of factors to be considered in determining
whether a suspect was in éustody, only one of which is whether he was placed under arrest. See,
e.g.: State v. Evans, 354 S.C. 579, 582 S.E.2d 407 (2003); Stéte v. Navy, 386 S.C. 294, 301, 688

S.E.2d 838, 841 (2010). |
Even sd, the trial judge said that “given the facts of this case, if it was inferred that he
[Phillips] was in cusfody, they gave Miranda warnings and he waived them.” R. 93, 1l. 16-17.
Thus, he did ultimately rule upon the validity of the Miranda waiver and voluntariness of
Phillips’ statemeﬁts and found that the State'me'et its burden for the admission of thé statement
into evidence. R. 93, L 18 -95, 1. 17. ﬁo‘wever, this ruling was also error because the trial judge
failed to give the pfoper éonsideration to the fact that the Miranda warnings were diluted,
Phillips thought he was requiréd to speak with investigators under the terms of his parole, and

Phillips was under theinﬂuence‘ of drugs and alcohol.
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A. Custodial Interrogation

Phillips was in custody when hé gave his first statement. “The purpose of
the Miranda warnings is to apprise the defendant of [his or] her constitutional priyilege to not -
incriminate [himself or] herself while in the custody of law enforcement.” Evans, 354 S.C. at
583, 582 S.E.2d at 410. “Law-enforcement must state the Miranda warnings after a person has
been taken into custody or otherwise deprived of his freedom of action in any way.” Id. at 583,
582 S.E.2d at 410 (internal quotations omitted). Custody occurs either upon formal arrest or

under any other circumstances where the suspect is deprived of his freedom of action in any

signiﬁcant way. See Miranda, 384 U.S. at 444; Berkemer v. McCarty, 468 U.S. 420, 429
(1984). “To determine whether a suspect is in custody, the trial court must examine the totality
of the circumstances, which include factors such as the place, purpose, and length of
interrogation, as well as whether thé suspect was free to leave the place of questioning.” Evans,
354 S.C.at 583, 582 S.E.2d at 410. “The custodial determination is an objective analysis based

on whether a reasonable person would have concluded that he was in police custody.” Id.

In State v. Williams, 405 S.C. 263, 276-77, 747 S.E.2d 194, 201 (Ct. App. 2013), this
Court provided a long list of factors that courts have considered in determining whether an
~ interrogation was “custodial,” including:

(1) whether the contact with law enforcement was initiated by the police or
the person interrogated, and if by the police, whether the person voluntarily
agreed to interview; (2) whether the express purpose of the interview was to
question the person as a witness or suspect; (3) where the interview took place;
(4) whether the police informed the. person he or she was under arrest.or in
. custody; (5) whether they informed the person he or she could terminate the
interview and leave at any time or whether the person’s conduct indicated an
awareness of such freedom; (6) whether there were restrictions on the person’s
freedom of movement during the interview; (7) how long the interrogation
lasted; (8) how many police officers participated; (9) whether they dominated
and controlled the course of the interrogation; (10) whether they manifested
a belief that the person was culpable and they had the evidence to prove it
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(11) whether the police were aggressive, confrontational, or accusatory; (12)
whether the police used interrogation techniques to pressure the suspect; and
(13) whether the person was arrested at the end of the interrogation.

" (emphasis added). “The formality of arrest is certainly not a prerequisite to a finding of custodial

interrogation.” United States v. Longbehn, 850 F.2d 450, 452 (8" Cir. 1988).(intemal quotations

omitted).

In State v. Evans, 354 S.C. 579, 582 S.E.2d 407 (2003), our Supreme Court upheld the

N

trial judge."s suppression of the defendant’s statement where the interview lasted three hours and -
ofﬁcgrs challenged the defendant on the answers she gave such that she was iﬁ custody. In State
v. Navy, 386 S.C. 294, 301, 688 S.E.2d 838, 841 (2010), our Supreme Court reversed the portion
of this Court’s opinioﬁ thai held that Navy’s first statement should have been suppressed from
his trial-for. homicide by child abuse because he was in custody at the time of the statement and
not Mirandized. Navy;s first statement was giVJen to police at approximately 9:00 a.m. at the
police station, after officers came to his hofne to ask him some additional questions. 386 S.C. at
297, 688 S.E.2d at 839. Na?y was cooperative, saying that he wanted answers too, and officers
agreed to have hfm back home in time for the visitation for his son, set for 1:00 p.m. that day. Id.
He gave the officers an account of the events regarding his son’s death, which was largely
consistent with his statement at the hospital the night before. Id. at 297-98, 688 S.E.2d at 839.
vThe Supreme Court ruled that because it was “debatable whether a reasonable person would have
believed himself to be in custody at the time the ﬁrst statement was given” that “the trial court’s
finding that respondent was not in custody should have been upheld as it is ‘éupported by the
record.” Id. at 301, 688 S.E.2d at 841. o

In the present case, the trial judge failed to engage in a proper examination of the factors

relevant to whether Phillips was in custody. Had he done so, it would not have been “debatable”
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whether Phillips was in custody. Phillips’ contact with law enforpem_ent was initiated by the
police, not by Phillips, as Phillips was walking to Waffle House. He was driven to the police
department in the backseat.of a locked patrol car. The officer let him out the car when they got
to the station and escorted him back to Investigator McIntosh’s office to nieet with the SLED
investigators. R. 86,1.21 87, 1. 24;ASt‘ate’stx. 58 (DVD of Phillip’s 5/19/13 Intérrogation).
While MclIntosh told Phillips that he could exercise his rights “at any Ltime,” the SLED
agents did not honor Phillips’ reque;st to leave made at approximately fifty minutes into the
interrogation. At that point, McIntosh was no longer in the office where Phillips was being
interrogated. Phillips asked if he was under arrest and the officers said “nope.” Phillips said that

he was going to go to the Waffle House right down the road because he was starving. Rather

tpall let him leave, the SLED investigatpr responded: “We gonna to go the house first” State’s
Ex.:k58 (DVD of Phﬂiip’s 5/19/13 Interrogation). Thué, while Phillips was ultimately released
because law enforcemenf did not have probable cause for an arrest, they did not honor his right
to terminate thp questioning.

' The SLED agents averred that the total interrogatiori Jasted approximately one and half to
two hours. However, it is notable that it was condﬁcted in the middle of the night, starting
sometime between 2:30 and 3:00 a.m. R. 70, 11. 8-10; R. 75,1. 23 - 76, 1. 1; R. 78, 1. 9-10; R.
80,11. 6-13; R. 85,1.5. F urther,‘ if the first attefnpt to conduct a GSR test on Phillips occurred at

2:30 a.m. and the actual GSR test was not taken until 5:40 a.m., then the total interrogation time

Phillips was unwilling to submit to a voluntary gunshot residue (“GSR”) test until first
speaking with his probation agent, whose phone number was in his cell phone at home. State’s
Ex. 58 (DVD of Phillip’s 5/19/13 Interrogation). '
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was over three hours, a significant difference from the investigators’ testimony at the pre-trial

e

hearing.” R. 351, 11. 12-23; R. 509, II. 2-12.

The interrogation started with three officers — one investigator from the Ridgeland Police
.Department and two SLED investigators. However, the majority of the interrogation was
coﬁducted by the two SLED agents, who dominated and controvlled the course of the
interrogation. -While not a constitutional violation since 1t was not a request for an attorney, the
denial of Phillips’ requests to coﬁtact his probation agent is also relevant to the custody analysis.
State’s Ex. 58 (DVD of Phillip’s 5/19/13 Interrogatiori)L

While the investigators began by building a rapport with 'Phillips, their attitude later
turned both aggressive and accusatory ana utilized common investigative téchniques to pressure
i’hillips into making inculpatory statements. They invited him to say that he accidentally shot-
Decedent. Later they told him that he had “something heavy on [his] heart” and that he would
- submit to the GSR testing and polygraph examination if he was not the shooter. | The
investigators further pressured Phillips into writing a staterﬁent, telling him what to inciude after
deciding, what he initially wrote was insufficient. They then asked Phiilips if he remembered
séeing Decedent lying on the floor and eventually handed him a picture of Decedent’s dead
_body. State’s Ex. 58 (DVD of Phillip’s 5/19/13 Interrogation). Invesfigator Harley admitted that
Phillips was horrified upon being shown the photograph of Decedent. R. 381, 1l. 1-6. Based on
these factors, Phillips was the subject of a custodial interrogatAion.. The trial judges’ reliance on

only the fact that Phillips was not under arrest was error.

’ The GSR kit for Phillips was not analyzed because it was taken outside of the six hour window
from the alleged time of the shooting. R. 506, 1. 23 — 508, 1. 13.
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B. Dilution of Miranda Warnings and Involuntariness of Waiver

Phillips® waiver of his rights was not voluntary because the investigators diluted the
Miranda warnings given to him, Phillips thought that he was required to speak with them under
the.terms of his probation, and Phillips was under the influence of drugs and alcohol. While
these facts may- not be dispositive standing alone, in combination they rendered | Phillips’
statement inadmissible. The trial judge’s confrary findings were not Supported by the evidence.

The United States Supreme Céurt has  articulated two dimensions to the waiver inquiry:
(1) “waiver must be voluntary in the sense that it was the product of a free and deliberate choice
rather than intimidation, coercion, or deception,” anld (2) “made with a full awareness of both the

nature of the right being abandoned and the consequences of the ‘decision to abandon it.”

‘Berghuis v. Thompkiné, 560 U.S. 370, 382-83 (2010)). “Only if the totality of the circumstances
surrounding the interrogation reveal -both an uncoerced choice and the requisite level of
comprehension may a court properly conclude that tﬁe Miranda rights have been waived.”
Moran v. Burbine,.475 U.S. 412, 421 (1986).

i. Dilution of Miranda Warnings
The trial judge found that Phillips was advised of his M rights. R.93,1.17;R. 95,
1. 2-4; R. 95, 11.10-11. At the beginning of the interrogation, Investigator McIntosh told Phillips
that he was going to “read Thim] sdmething real quick before we start.” Mclntosh then toid
Phillips he had the right tb remain silent, but before readihg the remainder of his rights said:
“This don’t mean you’re in troublé dr under arrest or anything, okay. But before we talk

to anybody about anything, any possible witness, we have to read this. Just, State makes us

]
/

do it.” It was after that attempt to downplay the seriousness of their interaction and
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classification of Miranda as a mere formality that MclIntosh read Phillips his Miranda rights.
State’s Ex. 58 (DVD of Phjllip.’s 5/ 1 9/ 13 Interrogation).

“Courts have recognized a number of circumstances under which the police can
impermissibly undermin'e the meaning or significance of the Miranda warnings and fail to

reasonably convey their meaning, thus negating the validity of a suspect’s waiver of his Miranda

rights.” State v. Meyer, 362 P.3d 745, 752 (Wash. 2015). Courts have held confessions
inadmissible, for instance, in cases where the police “downplay the relevance of the warnings

and their application to the current questioning.” Id. (quoting Doody v. Schriro, 548 F.3d 847,

86263 (9th Cir.2008) (Doody 1)). In State v. Powell, 282 P.3d 845, 856 (Or. 2012), the Oregon

Supreme Court upheld the suppression of the defendant’s statement where “[t]he officer’s
comments, assuring defeﬁdanft as she administered the Miranda v?arnings that they were just ‘a
matter of housekeeping’ and just ‘a formality’ and that ‘it’s ultimately up to your company how
they want to handle this’ negated the d_ispélling effect that the warnings otherwise may have
had.” Here, the Miranda warning was likewise undermined by the investigator’s statements to
Phillips that he was not in any trouble and that this was just something that the state required
them to do.
ii. Fifth Amendment Privilege Not Obviated by Probation

" Additionally, Phillips testified that he sp(;ke with the investigators because “[a]ccording
to the stipulations of [his] prbbation, we have to cooperate with law enforcement if we get pulled
over or if there is an investigation.” R. 86,> Il. 3-5. The trial judge found that, rather than
intoxication, it was Phillips’ condition of probation that caused him to speak to law enforcement.
He further noted that Phillips asked to contact his probation ofﬁcef several times throughout the

interrogation. R. 94, 11. 10-18; State’s Ex. 58 (DVD of Phillip’s 5/19/13 Interrogation).
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The Fifth Amendment guarantees that no person shall be compelled in any criminal case
to be a witness against himself. U.S. CONST. amend. V. In Minnesota v. Murphy, 465 U.S. 420,
425 (1984), the United States Supreme Court wrote:
A state may require a probationer to appear and discuss matters that affect his
probationary status; such a requirement, without more, does not give rise to a self-
executing privilege. The result may be different if the questions put to the
probationer, however relevant to his probationary status, call for answers that
would incriminate him in a pending or later criminal prosecution. There is thus a
substantial basis in our cases for concluding that if the state, either expressly or by
implication, asserts that invocation of the privilege would lead to revocation of
probation, it would have created the classic penalty situation, the failure to assert

the privilege would be excused, and the probationer’s answers would be deemed
compelled and inadmissible in a criminal prosecution.

Thus, a prbbationer does not forfeit his right against self-incrimination fegarding an unrelated
criminal investigation. |

Here, the-trial judge found that the probation condition was the determinative factor in
Phillipé’ decision to speak with the investigators. Yet, he failed to properly weigh Phillips’
belief that his probéftion required his cooperation against the voluntariness of the statement: In
reality; Phillips’ probation could not have required him to speak with law enforcement regarding
Decedent._' | . |
iii. Intoxication a Relevant Factor to Voluntariness
The t_rial judge fﬁrther erred in finding tha_t Phillips was not intoxicated during his

interrogation because he was steady on his feet, his speech was not slurred, and he was able to

provide rational answers to the investigators’ questions. R. 93, 1. 18 — 94, 1. 3. Among the

factors to consider is the defendant’s physical condition. Greenwald v. Wisconsin, 390 U.S. 519

(1968). Respondent will likely cite our Supreme Court’s opinion in State v. Saxon, 261 S.C.
523, 529, 201 S.E.2d 114, 117 (1973), in which it held that i“proof that an accused was

intoxicated at the time he made a confession does not render the statement inadmissible as a
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matter of law, unless the accused’s intoxication was such that he did not realize what he was

saying.” However, even if Phillips’ level of intoxication did not alone warrant the suppression of

his statement, it was a relevant factor in determining voluntariness. See People v. Dale, 981
N.Y.S.2d 821, 823-24 (App. Div. 3d Dep’t 2014) (“A defendant’s intoxication at the time that he
or she makes a statement while in police custody is one factor td be considered in determining
voluntariness™). |

Here, the trial judge’s finding that Phillips was not intoxicated was not supported by the
evidence. The video of thg: interrogation reveals thét Phillips told law enforcement several times
that he had beeﬁ smoking marijuané both with Decedent during the day and aftér he left the
Decedent’s house and that he drank Paul Wesson. The investigators made statements that the
marijuana used by Phillips was “some good mix” and “Paul had you.” Perhaps most telling was
when ohe»of the investigator told Phillipé: “You ain’t drunk. You high.” Phillips corrected
him, saying: “No, I am. -It’s Saturday.” The investigator laughed while saying “You puffin’
and drinkin’ at fhe same time.” While Phillips said “I’m good though,” he had explained that
he was a happy .drunk and said that he can walk down the street without staggering and keep to
himself. State’s> Ex. 58 (DVD of Phiﬂip’s 5/19/13 Interrogation). Thus, the video of the
inteﬁogation belied the investigatorls’ testimony that they did not know that Phillips was high
-and drunk. SeeR. 74,1.12-18; R. 81,1. 6 —-83,1. 1.

In summary, the Vtrial judge erred in ﬁn\dihg that Phillips was not in custbdy and that he
validly wai\}ed his Miranda rights with respect to his first statement. Phillips was prejudiced by

“the admission of his first statement because, in this entirely circumstantial case, the solicitor was

able to argue that his inconsistent statements to police were evidence of guilt. See R. 578, 1. 9.
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II. The trial court erred in admitting the DNA analyst’s expert testimony regarding
two items on which Appellant could not be excluded as a contributor where the
danger of unfair prejudice, confusion of the issues, and misleading to the jury

 outweighed any probative value because they results were of such weak statistical
significance.

AY

Defense counsél argued for the exclusion of the DNA evidence with respect to tv;fo‘
samples where Phillips could allegedly not be excluded as a contributor because, due to their
weak statistical significance, their probative value was outweighed by danger of unfair prejudice,
confusion of the issues, and misleading to the jury. He further argued that fhe evidence
improperly shifted the burden of proof to the defendant to prove himsélf innocent. According to
the State’s DNA expert, Phillips DNA could not be excluded as a contributor to the mixtures of
DNA from the swab of the handgun grip or the swab of Decedent’s right front pants pocket.
With respect to the gun, the probability .Of randomly selecting an unrelated individual who could
| have‘ contributed to the miﬁfure was one in two hundred. With respect to the pants pocket, the
probability of randomly selecting an unreléted individual who could have contributed to the
mixture was one in twé. |

“Although relevant, evidence méy be exc;luded if its probative value is substantially
'outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or
by considerations of undue delay, waste of tin;e, or neédless presentation of cumulative

evidence.” Rule 403, SCRE. In United State v. Graves, 465 F.Supp. 2d 450 (E.D. Pa. 2006), the

defendant moved to exclude DNA evidence from his trial for armed bank robbery. The
government sought to introduce DNA analysis from an umbrella allegedly used and discarded by

the robber and a pair of sneakers taken from Grave’s girlfriend’s residence that purportedly

' For a discussion of nuclear DNA typing using the short tandem repeat multiplexing (STR)

technique, see Erin Murphy, The Art in the Science of DNA: A Layperson’s Guide to the
Subjectivity Inherent in Forensic DNA Typing, 58 EMORY L.J. 489 (2008).

29



matchedAshoe prints from the teller counter. 465 F.Supp. 2d at 452-53. Grave’s argued “because
of the low statistical significance of ‘the DNA evidence, its probative value is substantially
outweighed by the danger of unfair prejudice and confusion of the issues under Rule 403, FRE.”

Id. at 457.

The government argued in Graves that the statistical significance went the weight of the
evidence rather than its admissibiiity. Id. The DNA report regarding the sneake‘rs..indicated the
presence of DNA from three or more individuals. Id. at 453-545. The probability of selecting an
unrelated individual at random from the African American population who could be a potential
contributor (“raﬁdom match probability”) to the mixture of DNA detected was 1 in 2,900 for the
~ left sneaker and 1 in 3,600 for the right sneaker. Id. at 454. For thev umbrella, the DNA report
indicated the presence of DNA of more than one individuzill and listed a random match
probability of approximately 1 in 2. Id.

In ruling that the DNA evidence related to the sneakers was admissible but that the DNA
evidence fegarding the umburellé was inadmissible, the Graves Couﬁ noted the Third Circuit
Court of Appeals’ recognition that “overtly prdbabilistic evidence is no less probative of legally
matefial facts than other types of evidence.” Id. at 457 (quoting United States v.I Hanniganv, 27
F.3d 890, 893 n. 3 (3rd Cir. 1994). While the Graves Court recognized that some courts have
admitted DNA e?idence even when the statistical significance of the data was relatively low and
the probability of a random match in the relevant population was rather high, it lrecognized the

potential danger “for the jury to misconstrue the statistical significance of the DNA evidence.”

Id. at 458-59. The Graves court ruled that the sneaker DNA evidence was admissible because it
had a far greater random match probability and in light of the safeguards of cross-examination,

proper explanations, and clarifying jﬁry iﬁstructions. Id. at 459. However, the Court ruled that
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the umbrella evidence was inadmissible, writing: “In contrast, even with appropriate
safeguards, the minimal probative value of the umbrella DNA evidence-in which half of the
relevant population cannot be excluded as a contributor to the DNA sample-is substantially
outweighed by the danger of unfair prejudice and confusion of the issues.” Id. (emphasis
added).

In the present case, the random match probability for the handgun swab was 1 in 200 and
for the pants pocket s>wab was 1 in2. R.449,11. 1-17; R. 452,1. 22 — 453, 1. 1; R. 453; 1. 13-24;

R. 470,1. 6 — 471, 1. 5. Thus, the random match probability for the handgun swab was far greater

than the sneakers in Graves of 1 in 2,900 and 1 in 3,600. The random match probability fof the
pants pocket swab was the same as the umbrella excluded in Graves. As such, the DNA
evidence was likewise of low‘ statisticél signiﬁcarice and minimai probative value, though the
| Jury could hardly have realized that from the solicitor’s heavy reliance upon it in her closing
argument. Its value did not outweigh the danger of unfair prejudice, éonfusion of the issues and
its admission improperly shifted the buvrden.to the defense. The jury was ultimately misled.
Additionally, it is notable that there was DNA of an unknown person on both of those
swabé as well as on six other sv;fabs from Decedent’s pants. R. 462, 1. 25 — R. 471, 1. 5. With
respect to the handgun, Gallman testified that she could not exclude Decedent, who owned the
gun; Blessing, who admifted to picking the gun up-with an inside-out pair or used gloves; or
Phillips from the mixture. However, there was aléq DNA not attributable to any of the standards.
YR. 446, 1. 20 — 448, 1. ‘25; R. 462,1. 25 —463,1. 5. Gallman testified that she determined based
on the evidence submitted that there were three contributors to DNA mixture. She specifically
testified that her determination of the number of contributors was not based on the number of

standards that she could exclude. R. 460, 1. 10 — 462, Al. 7. Thus, it would stand to reason that, if
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the mixture was of only three people and includes unknown DNA, that only two of the three
persons who could not b; excluded could have actually contributed to the mixture on the
handgun. This seems inconéistent with Gallman’s testimony: “In order for me to say that
someone is not excluded, the va.st majority of their information has to be in thaf sample.” R. 478,

1. 1-3.

J

With the DNA evidence admitted, the solicitor relied heavily upon it in her closing,
arguing to the jury:

We also know that the Defendant’s DNA cannot be excluded from inside that
pocket. You saw the picture of Darius. You saw the picture of him with that gun,
his gun on his stomach. I want you to look at that picture. His pocket is also
pulled out. Somebody went through that pocket. Somebody went through both
of his pockets and that was the Defendant. Remember the scissors example.
If you don’t touch it, you’re excluded. If you don’t touch it, you’re excluded.
Defendant was not excluded.

R. 561, 11 5-13 (emphasis added).

Anything linking to him that could possibly be on that gun? Well, we have his
DNA on that gun. We know he touched it and we know it wasn’t because he
was playing police. That’s a story that does not make sense.

R. 571, 1I. 10-13 (emphasis added).

[ also want you to remember Lilly Gallman. She was the DNA expert. And her
testimony, while as streamlined as we tried to keep it, is confusing. What I
want you to' remember though is, I want you to remember the scissors analysis
that Ms. Masser was able to talk to Ms. Gallman about. If you don’t touch it,
you are automatically excluded. One hundred percent excluded. If you do not
touch it, you are excluded. If I don’t touch this notepad, I am excluded, but if I
touch it, I can’t be excluded. My cells have been left behind on this item. And
why does it happen with the pockets of Darius’ jeans that night? The reason the
Defendant cannot be excluded, his DNA cells are there is because he was
going through them after he shot and killed him. He didn’t do Darius’ laundry.
There’s no explanation for why else his DNA would be in there. He didn’t wear
these jeans. He was going through his dead friend’s pockets to rob him after he
murdéred him. Look, it’s pulled out. This pocket’s empty. He went through this
pocket first, felt nothing in there. The cash was in this pocket. He grabbed it. He
left.
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R. 575,1.23 - 576, 1. 16 (emphasis added).

We also know that Defendant’s DNA is on the murder weapon and inside

Darius’ pocket. Had his DNA not been there, he would have been excluded. If

I don’t touch this, my DNA is excluded. My DNA is not there. If I touch it. I

cannot be excluded. Had he not touched the gun or the pocket, his DNA would

not be there. And we know he touched the gun when he shot and killed

Darius and we know he touched the pocket when he robbed him of his cash.

R. 578, 11. 1-8 (emphasis added). In addition to admitting that the DNA evidence was confusing,
the solicitor overstated the evidence. The expert explicitly testified that she could not say that
Phillips” DNA was on the handgun or pocket. R. 462, 1l. 20-24. Rather, she could not exclude
Phillips from the DNA mixtures on two of the swabs and provided random match probability
statistics, which in this case were extraordinarily high. Notably, however, the solicitor made no
mention of the statistics.

The trial judge erred in failing to exclude the DNA evidence with respect to the gun and
the pants pocket. Defense counsel predicted that the evidence would be confusing and
misleading to the jury, and it was. No cbunter-expert testimony was necessary for the judge to
rule on the Rule 403 objection. Further, even if the evidentiary rules only required exclusion of
the pahts pocket swab with a one in two random match proba}bility, the error in its admission was

. . { 4 )
prejudicial to Phillips. He had provided the inVestigators with an explanation of why his DNA

could have been on Decedent’s gun but there was no innocent explanation for how his DNA

would have gotten on the pocket of Decedent’s pants.
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CONCLUSION

Based on the foregoing, Appellant Billy Phillips respectfully requests that this Court

reverse his convictions and remand his case for a new trial.

Yaura R. Baer
Appellate Defender

ATTORNEY FOR APPELLANT
This 25th day of April, 2017.
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