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A Yes.

Q What are you -- explain to the Court what you're
talking about.

A Okay. The witnesses that were called for the
defense -- well, for the prosecution, at the time she

questioned them, she questioned them as to, well what did

the victim tell you? Well, those statements were made out

of court, and they were not necessarily admissible because
the victim had testified. So they didn't need to be
consistently reminded of what the victim said. And that
was her 1ine of questioning concerning the prosecution
witnesses as well as the defense witnesses.

All those individuals was consistently reminding
the jury as to what the victim said again. Yes, this was a
case depending on credibility. Who was telling the truth.
And that teétimony, in essence, bolstered the State's case.
Was this error harmless? This couldn't have been harmless
because it was the cumulative prejudice that enhanced it --
enhanced that credibility.

Q Okay. We'll get to that. Okay?

MR. GOURLEY: Your Honor, just for the record, I
would Tike to object any kind of cumulative prejudice
analysis. It's not recognized in the State of South
Carolina in the context that this regards.

THE COURT: Al11 right.
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1 MR. BOOZER: Was there a Court's ruling on that,
2|l Your Honor? 1I'm sorry.
3 THE COURT: You can continue.
4 f MR. BOOZER: Thank you, Your Honor.
5|| BY_MR. BOOZER:
6i Q Mr. Holston, so you're of the opinion that her line
7|l of questioning -- she wasn't questioning, cross-examining,
gl the witnesses. She would say what the victim said and ask
9| whether it was true or repeat What the victim said; is that
10" your opinion?.
111 A Yes. In context, the -- the testimony was
12|| basically just that, what the victim said. They would go
13| into a colloquy as to what the victim said, and basically
14| that was the extent of the cross-examination.
15 Q ‘Okay. This segues into your next allegation.
16)| A Yes.
17EI Q You've got, Counsel failed to interview defense
18| witnesses to ascertain whether they would support your
19|| defense of the case.
20“ A Yes.
211 Q ‘ Okay. Let me get into it a Tittle bit. You had --
22t your defense was -- ydu took the stand and testified.
231 A Yes.
24| Q Okay. And then after that, a woman by the name of
25|l Renee Tyler testified.
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A Yes.
Q And then Mary Sharp.
A Yes.
Q Now, who were Renee Tyler and Mary Sharp?
A They were the alleged victim's supervisors at that
time.
Q Okay. And.when they were called -- did you know

that they were going to testify in your case?

A No. I did not.

Q Had they been called by the prosecution?

A Not to my knowledge.

Q Did you have any discussion with your attorney

about these two coworkers of the victim testifying in your

case”?
A No, we did not.
Q And this was the -- was this the first time that

you learned that those witnesses were going to testify in
your case?

A This was the first time that I specifically learned
of the individuals testifying when they got on the stand.
Me and Ms. Alves did have a conversation concerning
witnesses, but she didn't indicate who those witnesses
were. Now, had she consulted with me about that, I

would've told her no because the only information that they

25"had was from the victim. Their testimony could not support
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me in any manner.

Q Okay. Do you recall, on the State'é
cross-examination of Ms. Tyler, that Ms. Tyler stated that
the victim was a very good employee?

A Yes, sir. I do.

Q Okay. And do you also recall her testifying that

she couldn't remember a time he ever was called out?

A Yes. Yes.

Q And he was a very responsible individual.

A Yes. I do remember that. |

Q Do you feel that -- because this was a credibility
case -- do you feel that that prejudiced you in the trial?
A Yes, because it was unfair.

Q Okay. And also, going back to Ms. Sharp, are you

familiar with the testimony that's on page 277 --

A Yes.

Q -- during the cross-examination, Ms. Sharp also
said that the victim was a wonderful employee and that he
was welcome back anytime at that place of work?

A Exactly.

Q Okay. And she also stated that she didn't know
what the victim was doing at the time of the kidnapping?
A At the time of the kidnapping.

Q Okay. Do you feel that that also bolstered the

victim's credibility?
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A Yes.
Q Do you feel that that prejudiced your case?
A Yes, sir. It did.
Q Okay. Were you ever shown any notes from Ms. Alves

about whether she went over this with you? With their

testimony?
A Could you specify that a 1ittle bit more.
Q Let me -- that was probably a poor question.

Were you ever shown any notes that Ms. Alves had
taken based on an interview that she had conducted with
these folks prior to your trial?

A No, sir. I never received, or never did she go
over with me, any type of notes of her prior conversations
with these individuals.

Q Okay. Now, you also have in here that Counsel
failed to motion the Court for a 403 analysis on evidence
that the prosecution and trial counsel submitted that you

feel had the propensity to mislead and confuse the jury.

A Yes.

Q - A1l right. Tell the Court what you're referring to
here.

A Okay. Your Honor, that night of the incident, when

me and the alleged victim left the home, he 1ocked'that
door back. There was -- this wasn't a kidnapping. When we

left the home, driving down the street, yes we did wreck.
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1{| He wrecked -- he jumped out the car. Now, upon going back
2" to that incident location, the lead investigator, James D.
3| Sanders, and another deputy that got to the home, that door
4| was locked. Investigator Sanders noted. that in his report,

. 5| that that door was locked and that the victim, alleged

6 victih, told Lieutenant Abdula where the keys were. Upon

7]l conversating with the investigator, 1ike I said, he told

8“ him he locked the door.

9 Lieutenant Abdula got down there after the lead
10" investigator left -- after the lead investigator left the
11| house. Lieutenant Abdula goes down there, and he testifies
12“ that the door was bpen from the damage, from the damage
13|| that the door was kicked in. Now, they submitted pictures
14 l of a door frame. The paneling is busted out. There's no
15|} way possible that this door can Tock. There's no way
16|| possible because there is no -- the frame is gone. There
17" is no frame. And this was attributed to me. I didn't do
18|] that.

19 Not only did she not object to that. She submitted
20| those pictures, and allowed Investigator Chris w111iéms to
21| testify to the truthfulness of those pictures. Her exact
22" Tine of queétioning is, is this accurate? Is this

23| accurate? Is this accurate? These pictures? He said, g
24l yes. She didn't try to refute.

25 I never -- and I had a conversation with her about
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that prior to trial. And I said, Well did you read the
incident report, James D. Sanders? That door was not like
that when he got down there. 1In fact, he indicates in his
report that the victim told him he locked the door behind
him. She said, well that's what he says. That's hearsay.
I said, he's the lead investigator. I said, that's not
hearsay. That's what he saw with his eyes.

She admitted those pictures, and she allowed the
prosecution to admit those pictures. Those pictures were
admitted, Your Honor, to prove the burglary first. And
that was not, that was not 1ike that.

How did those pictures get there? I can't

speculate as to that. I can't speculate as to who done it.

But what I can say is that the first officer on the
scene -- the first officer on the scene did not see that.

That was not done l1ike that.

Q Let me -- let me stop you right there, Mr. Holston.

Because -- »

MR. BOOZER: Your Honor, I know that there's a
record on appeal that's -- I assume that's part of the
record.

THE COURT: Yes, sir.

MR. BOOZER: And I'm not sure -- I think these are
on a CD, so I'm not sure if they're a part of the record

that is in the record on appeal. But out of an abundance
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of caution, may I just show these to the witness and then
have these marked as an exhibit.

THE COURT: Any objections?

MR. GOURLEY: No, Your Honor.

THE COURT: A1l right. Yes, sir.

MR. BOOZER: May I approach, Your Honor?
BY MR. BOOZER:

Q Mr. Holston, I'm handing you what is, it looks 1like
nine photographs.
A Yes.

Q What you just got done testifying to, are those the

- photographs you're refehring to showing damage to the door

frame?
A - Yes, sir. These -- yes, sir.
Q Are those the photographs that were marked as

exhibits as part of your trial that showed that there was
damage to the door frame of the home?
A Yes, sir.
Q Okay .
MR. BOOZER: Your Honor, at this --
BY MR. BOOZER:

Q Is that a fair and accurate representation of those
photos. as they appeared at your trial?
A Yes, sir. This is.

MR.. BOOZER: Your Honor, I move to mark these
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1| Applicant's Exhibit 1.
2 MR. GOURLEY: Your Honor, I would just state that I

3| think it would be more proper to introduce them through Ms.

41 Alves at this point.

5 THE COURT: Well, he's laid the foundation.
6 " MR. GOURLEY: Okay. Al1 right.
7 (Applicant's Exhibit No. 1 was entered 1into

8|l evidence.)

9|l BY MR. BOOZER:

10 Q Okay. So basically, your position is that the

11)| first Investigator Sanders on page 174 of the transcript,

12| he testified that he went to the group home, and the door

13| at the home was locked. And his testimony, and I'm quoting

14|l from the record, is that there wasn't any apparent damage

15| to the home. Is that correct?

16 A That's correct. Well - -

17]] Q Or to the door. Excuse me.

18 A That was also indicated in his report. Yes, sir.
19il Q And then on further cross-examination, on page 192,
20}l that he testified too that the door was shut, and the only
21‘ thing he saw wrong with the door was a screw missing and a

22} 7 hanging upside-down.

23|l A Yes, sir. That is correct.
24 Q@ Okay. And it's your position that another officer,
25“ or someone, took these photographs showing the exact
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opposite of what this investigator testified to.
A Exactiy.
Q Okay. And do you feel that your attorney
effectively cross-examined the officers on those issues?
A No.
Q Do you feel that your attorney made the mistake of

going ahead and allowing these photographs into evidence?

A Not only allowing them into evidence, but placing
them into evidence herself.

Q . What -- did you have any discussion with Ms. Alves
with regard to Investigafor Sanders saying that door was
locked and shut and not damagéd, versus Abdula's testimony
that it was damaged and open? .

A No, actually, because I didn't know that Lieutenant
Abdula was going to testify to that because there was no .
report on that. The only report that I had was
Investigator Sénders' testimony, and I had no idea that
Lieutenant Abdula was going to come testify to that or how
those pictures got 1ike that or how the door got like that.
Q Moving on, you've got an allegation, Counsel failed
to motibn the Court for a 609 balancing analysis.

A Yes.

Q Okay.  what are you referring to here? A prior
conviction?

A Yes, a prior conviction.
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1 a Okay. And what was -- what was the prior
2|t conviction that ultimately ended up coming in?
3 A That was a CSC.
411 Q Okay. Tell the Court what your allegation is with
5] regard to that allegation.
6]l A Okay. Because there was no record, you know, the

7|| facts were not supported. I had a right to tell my side of
8{l the story without being -- without being -- excuse me, Your

9|l Honor, I'm a little nervous.

10 Q Let -- Mr. Holston --

11 MR. BOOZER: Your Honor, if I may now question Mr.A
12)| Holston a 1ittle bit further, which may develop his

13]| testimony.

144 THE COURT: Okay.

15| BY MR. BOOZER:

16|l Q Mr. Holston, I understand you're nervous. Just

17|} relax a little bit.

18| A Yes, yes, yes.

19l a A1l right. You had a prior criminal sexual conduct
204l conviction?

21| A Yes.

221 Q Okay. And at trial, was there a discussion prior
23ﬁ to you testifying about that prior conviction being

24| admitted to impeach you?

25“A Yes. That -- that prior -- yes. It was. It was.
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1] Q | Okay. Now, when that was done, was there an

2|l analysis regarding that. conviction and if it should be

3| admitted? Was that ever done on the record?

a|f A No. There was no facts to support that, and she

5)| never requested any. _

sl @ Okay. Who -- who actually brought up the CSC

7| conviction?

sff A Okay. She brought it up.

oIt Q She is?
1001 A Ms. Alves. To -- I guess to suppress the sting of

11|| it? But yes, and because I suppose that the judge had

12|l already made his rh]ing as to a11owing it in, and she

13| could've made a contemporaneous objection. Now, her

14" objection was that it was unfa1f1y prejudicial. Now, she

15{| did object. But nevertheless, she didn't receive a ruling.

16| Q Was it an objection, or was it T1ike a motion that

17|l she had made just regarding the CSC?

18] A Well, no. That was -- she objected. She actually
19)] objected. She said, Your Honor, I object because I think
20t the probative value, you know, the prejudice will outweigh
211 the probative value in this.

22]] Q Now, the solicitor also made a comment on your CSC
23§l in cross-examination?

24 A Yes.

254 Q And the jury heard this?
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A Yes.
II Q A1l right. You had an appeal in this case; 1is that
correct?
| A Yes, sir. I did.
Q Okay. What was your issue that was brought up on

appeal before the appellate courts?

A That was the actual issue, the 609 issue, and it
went to the -- it did go to the objection. So they ruled
on a 609 issue instead of a 403, which was her objection.
Her objection was based on 403, and they made the ruling
based on 609,

Q Okay. So they made -- the Court, in their opinion,

they said that your lawyer didn't make a contemporaneous

-objection to preserve it --

A For appellate.

Q -- for appellate review?

A Yes.

Q So you're saying your lawyer should've made a-

timely objection to it when it was coming in?

A Yes, sir.

Q Okay. And your appeal was dismissed?

A Yes. It was dismissed.

Q A1l right. wa, you also got, Counsel denied you

the opportunity to confront witnesses by stipulating to

reports of Investigator Clay Adams and Forensic Examiner
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Darrin Holston - Direct Examination by Mr. Boozer *
Cathy Leecy, or Lacy, instead of calling on those
witnesses?
A Yes.
Q Based on your re¢o11ection, what was the nature of
those reports?
A Those were forensic reports. One dealt with blood,
and the other dealt with fingerprint.
Q Okay. Now, when you're saying blood, waé this 1ike
a DNA?
A Yes. Yes.
Q Where was that DNA taken from?
A The car.
Q The car?
A Yes.
Q And then the fingerprint, taken from --
A Was taken from the home.
Q A11 right. Now, why did you not want these reports

in as evidence?

A It's not that I didn't want them in as evidence; I
didn't have the opportunity to effectively cross-examine
these individﬁa]s. Had I had the opportunity to effective
cross-examine these individuals, I may have substantiated
the fact that the blood was a mixture of my blood and his
blood, or -- because as far as the fingerprint, I had -- I

had -- I did have gloves on, but the analysis had that it
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was a partial print, but it also excluded me as a
contributor.

Q Okay .

A So I would've had the opportunity to effectively
cross-examine these individuals based on their reports, and
I didn't have that opportunity.

Q A1l right. Now, we're -- your next a11egat16n
regarding Counsel failing to object to a CD that came 1in
that contained photos, which was marked as an exhibit, and

was that CD containing photos of the door frame?

A Yes, sir. And much more.

Q Okay. Just based on your recollection, what was
the CD?

A I can't quite recall what the CD was, but I

understand that the pictures that were shown to the jury
that was on that cd was pictures I didn't have, I didn't --
there was pictures of the door actually in the locked
position. The door was actually in a locked position, and
these photos -- these are the photos that were shown to the
jury without a proper foundation being laid. The

pictures -- there was pictures, and there was a CD. Again,
the proper foundation for the CD wasn't laid for
introduction to that CD.

Q Okay. Now, you also talked about, your lawyer

failed to object to some misstatements that you -- you
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1|l categorized them as misstatements --
2/l A Yes.
3 Q -- by the victim, Mr. Walker. What statements are
4|l you referring to?
SI A Becausé he emphatically denied having locked the
6|| door that night, Your Honor. He emphatically denied having
7| locked the door and indicated that he didn't, and this gave
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the jury a false impression of a material fact. The

fact -- the fact was how was entry méde. This individual

Aopened up the door and allowed me in. He couldn't tell the

jury that, oh well, I opened up the door. And he
emphatically denied that three times on three séparate
occasions, and she failed to correct that, or she failed to
object to that because the prosecution had a duty to
correct that misstatement because they had the officer's
report.

Q - So, 1it's your position that, the way you're
categorizing this is that, you feel that based on the
1nvestigator's‘report that the door was locked versus the
victim's statements that the door was busted in or open,
that that became an untruth. And you feel that your lawyer
should've made an objection to that. 1Is that what you're
saying? |

A Yes. What Lead Investigator Sanders knew must be

imputed to the prosecution, and they failed to correct
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that, and she failed to object to that.
Q Did she ever object to it or bring that to the
Court's attention?
A No. She never brung it to the Court's attention.
She never brung it to the jury's attention.
Q A1l right. You have the allegation of cumulative
prejudice.
A Yes.
Q What 1is that?
A That -- the cumulative effect of Ms. Alves'

deficient performance prejudiced the case to the extent
that this trial cannot be relied upon as producing a just
result. It was unfair. The law.-allows me the opportunity
for a fair trial. And what I'm saying is, it wasn't fair.
It wasn't fair. These allegations in their totality wasn't
fair.

Q Okay. -And you also have an allegation of
conspiracy. Explain your allegation.

A Yes. Her actions hindered, prevented, and
obstructed me and the right to a fair trail.

Q A1l right. You also have an allegation of police
misconduct. What is that about?

A Yes. And that -- we go back to issue three with
the -- with the -- with the door.

Q With the photos and --
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1A Yes. '
2|l @ -- with the testimony.
3" A Yes. With the photos and the testimony, Your
4|] Honor, because there was only one. -- there was only three
5" sets of people there. There was the officer -- there was
6{] the deputy, there was the lead investigator, and there was
7|‘the lieutenant on duty that night. The lead investigator
g|| indicated that that's not how it was. And the lieutenant
9ll comes back and séys, well that's how it was, and he
10|] testifies to-that. And he tells the jury that.
11| @ What are you alleging -- what are you alleging Ms.
12|l Alves should've done with regards to that?
134 A With regard to that?
14]| Q Correct.
1541 A She should've objected. She should've objected to
16l the -- she should've objected to the tesfimony.
171 Q - Did -- was this ever discussed with you prior to
18|} your trial? -The inconsistencies between the photos and the
19]] statements?
2011 A I tried to talk to Ms. Alves about that,“concerning
21| that, and again, she 1ndicated that's what he says. She
22|l said, that's what Mr. Sanders says, which would indicate
23|l hearsay. That's what he said.
24| Q Okay. Going back to your trial, did you have a
25| prelim -- a preliminary hearing?
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1A Yes, sir. 1 did.

2|l @ Okay. And who represented you at the preliminary
3" hearing?

4]l A Ms. Wallis Alves.

51| Q A1l right. What did your attorney do at that

6l preliminary hearing?

1 A At that preliminary hearing, concerning the armed

8|| robbery, because again, this was no armed robbery on my

91| part, she requested that the charge of armed robbery be
10l dismissed but requested that the charge be amended to

11j| attempt armed robbery. And those were not the facts. So
12} in the transcript, the preliminary hearing transcript

13 indicated what she believed to be the correct charge. If
14| she believed that I attempted fo rob this man, then yes, we
15| had a conflict of interest because she couldn't have fairly
16|| represented me if she believed -- after I told her that I
17| did not rob this man, if she believed that, then there was
18)| definitely a conflict of interest.

19" MR. BOOZER:- May I approach the witness, Your
20§l Honor?
21 THE COURT: Yes, sir.
22" MR. BOOZER: Thank you. Your Honor, and again,
23|l this is similar to the situation of exhibits. I am not
24| sure if the preliminary hearing transcript is a part of the
25|| appellate record. I will almost venture to guess that it's
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not. If I may, I can certainly question the witness on
this to make this a part of the record. We already do have
his testimony regarding the hearing. But if I may have a
little bit of leeway in questioning with regard to it and
have this admﬁtted as an exhibit?

MR..GOURLEY: And Your Honor, it's not part of the
record, but I don't have an objection to it.

THE COURT: A11 right.

MR. BOOZER: And Your Honbr --

THE COURT; You may mark it.

MR. BOOZER: -- I'11 show it to Mr. Gourley.
BY MR. BOOZER:

Q Mr. Holston?

A Yes.

Q Okay. This is -- can you identify this for me?

A Yes. This is the preliminary hearing transcript.
Q Okay. And this is a transcript of the hearing you

had with regard to these charges?

A Yes, sir.

Q And you just testified that Ms. Alves asked the
Court to either dismiss the armed robbery charge or reduce
it or change it to an attempted armed robbery charge?

A Yes. She said, if you would.

Q And you believe that created a conflict of interest

25“ by doing that?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

521

I didn't attempt fo rob him. And if she believed that,
which is indicated in the transcript, I believe, Your
Honor, the appropriate charge is attempt armed robbery.
Then yes, we had a conflict,

Q Okay.

MR. BOOZER: Your Honor, at this time, I would,
without objection, I'd make a -- move to put this in an
exhibit or Applicant's Exhibit No. 2.

THE COURT: Al11 right. Applicant's 2 is in
evidence without objection?

MR. GOURLEY: Yes, Your Honor.

(Applicant's Exhibit No. 2 was entered into
evidence.)

BY MR. BOOZER:

Yes. They offered twenty years.
Okay. They offered what?

Twenty years.

Are you sure it was twenty years?
THat's my understanding.

Okay. Why didn't you take that?

> O rr o r 0o r O

rob. I didn't break into anyone's home.

I didn't do it. I didn't kidnap. I didn't armed

32
Darrin Holston - Direct Examination by Mr. Boozer .
[ A Actually, that did create a conflict of interest,
Mr. Boozer. The facts were, I didn't -- I didn't rob him.

Prior to trial, did the State make you any offers?
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Q A1l in the nude?

A Sir.

Q A11 naked?

A Yes, sir.

Q Or some -- almost naked?

A Yes.

Q Okay. Now, is there anything else that you would

like to add that we haven't covered through your
application and your allegations? Anything that we've
failed to cover that you've filed and alleged in your PCR
application? _ |
THE WITNESS: Your Honor, could I take a minute.
THE COURT: Certainly. Sure. Go on.
THE WITNESS: No.
BY MR. BOOZER:

Q That's 1it?
A Yes.
MR. BOOZER: No further questions, Your Honor.
THE COURT: Mr. Gourley?
MR. GOURLEY: Thank you, Your Honor.
CROSS EXAMINATION
BY MR. GOURLEY:

Q You ready, Mr. Holston?

A Yes, sir.

Q A1l right. How many times did you meet with Ms.
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Alves prior to your trial?

A Numerous.

Q Okay. Did y'all go over the discovery material?

A What she showed me.

Q Okay. So you did see some of it at the. very least?
A Yes, sir,

Q Okay. Did y'all talk about some possible defenses

to the charges you were facing?

A No.

Q No defenses?

A No.

Q Did you ever give her any leads or witnesses to

investigate on your behalf?
A Excuse me?
Q Did you ever give her any leads or witnesses to

investigate on your behalf?

A No, sir.

Q Okay. And you testified dUring your trial. Right?
A Yes, I did.

Q Okay. And I think as you stated before, you were

there to sell the victim marijuana?

A ~ Yes.

Q Okay. And then, while there you had to bag up some
cocaine? And that's why you had the gloves on?

THE COURT: Say that again.
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BY MR. GOURLEY:

Q During the trial, Mr. Holston testified that the
reason he had gloves on was because he was bagging up

cocaine. I believe it sweats, and it gets in your pores?

A Yes.
Q That's your testimony. Correct?
A ~ Yes.
Q And you don't dispute the fact that you were in the

car With the victim. Right?
A No, sir. I do not.
Q And there was a car crash,-and I think you had
significant injuries from the crash. Right?
A Yes, I did.
Q Okay. And as a result of that crash, there was
blood in the car. Your bfood in the car?
A Yes. There was.
Q And during the course of your testimony, your side
of the story was that you went there to sell the victim
some drugs. He didn't have the money, so y'all were going
to the ATM. Right?
A (Witness nodded head.)

THE COURT: Is that a yes?

THE WITNESS: Yes, Yes, sir.
BY MR. GOURLEY:

Q And then, while on the way to the ATM, he pulls out
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a gun from underneath the driver's side seat and proceeds

_ to rob you,-make you strip down. Right?

A Yes, sir.

Q Okay. And then he bails out the car with the
marijuana, the cocaine, and your clothes?

A Yes, sir.

Q Okay. And the car ends up crashing while you're in
it? So essentially this case boiled down to your version
of what occurred and what the victim's version of events
were. Right?

A Yes, sir.

Q Okay. And you would agree with me that any
inconsistencies in the victim's statement as compared to
the witnesses presented at trial would benefit you? Right?
A Could you»repeat that?

Q Any inconsistencies with the victim's statement, as
compared to what witnesses testified to, would essentially
benefit you. Right?

A I can't say one way or theJOther, sir.

Q Okay. But you would agree that if, for example,
the victim says the front door was not locked, it was
busted in, but you have the Tead investigator saying no, it
was locked, that's kind of a bonus in your side. Right?
Because that's making the victim look 1ike he's 1lying.

A Sir, I'11 say this. Ms. Alves --
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Q Uh-huh. |
A -- that should've never been admitted.
Q Okay.
A That evidence should've been suppressed because of

that. And because it wasn't, the jury had to hear that I
kicked in the door. |

Q Right?

A And the jury had to see and be reminded on six
differént occasions --

Qa Uh-huh,

A -- based on her cross-examination and her direct
examination, that Mr. Holston kicked in that door. Mr.

Holston kicked in that door.

Q Uh-huh.

A And everybody testified to that while seeing those
piCtures.‘

Q .Right.

A So minimally what he testified to was suppressed by

the other six individuals who_testified that I did do it.
Q But those six other individuals had inconsistent

statements, right?

A No.
Q None of their statements added up?
A No.
Q No?
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Darrin Holston - Cross-Examination by Mr. Gourley >
A No. 1 beg to differ, sir.
Q Okay. Well, the transcript will reflect the
inconsistencies.’
A The transcript reflects that she questioned them as

to what the victim told you.

Right.

What did the victim tell you.

Right.

And everyone indicated what the victim told them.

Right.

oo 0 r O

He indicated the same thing as well. Al1 seven
people, six people including the victim, indicated that I
kicked in that door.

Q Okay.

A A1l six individuals indicated that I robbed him,
and all six individuals 1ndicated that I kidnapped that
individual.

Q But there were some other inconsistencies between
their stories though, right? And what the victim told
them. Right?

A Minimal.

Q But they were inconsistencies, nonetheless.

A Sir, we're here today based on those allegations
that I --

25h0 Right.




528

10

11

12

13

14

15

16

17

18

-19

20

21

22

23

24

25

Darrin Holston - Cross-Examination by Mr. Gourley >
A -- 1 presented to the jury. 1 mean, that I
bresented before the Court, sir.
ll Q I understand that.
A The facts have already been estabiished. And --
Q We're here on your counsel's representation.
A Yes, sir,
Q And you're aT]eging that she should not have
questioned or cross-examined these witnesses on the
F’ victim's statements, right?
A She should have not consistently reminded the jury
‘what the victim told them.
Q And again, it was your story versus his story?
A Yes.
Q And the idea being, the less credible his story is
and the more credible your story, the more in favor for
you? |
A They bolstered the credibility of the victim.
Q Okay.
A Yes, sir.
Q A1l right. But you would agree with me that there
was inconsistent statements by the victim that would lessen
his credibility?
MR. BOOZER: Objection, Your Honor. Asked and
answered. '
THE COURT: I don't think he -- I don't think he




. 40
Darrin Holston - Cross-Examination by Mr. Gourley

10
11

¥
13

14"

15

16
17
18
19
2|
21
22

o

24

|

" gave a proper response.

MR. GOURLEY: Yes or no.
THE COURT: Re ask the question, Mr. Gourley.
BY MR. GOURLEY:

Q Would you agree with me that the inconsistent
statements of the victim to these various witnesses
lessened his credibility.
A No.
Q No. Okay.

MR. GOURLEY: I beg the Court's indulgence, Your
honor.

BY MR. GOURLEY:

Q Would you agree with me that -- the victim said
that he -- the door was busted in, right? He alleged that
you kicked the door 1in, correct?

A Yes.

Q Okay. And the lead investigator said that when he
got there, the door was Tocked, and the only thing that was
wrong with the door was there was a screw missing and the

seven was upside-down, right?

A Yes.
Q Okay. And that's contradictory, right?
A Yes.
Q Okay.

MR. GOURLEY: Your Honor, I don't have any other
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questions.

Thank you, Mr. Holston.

THE COURT:

MR. BOOZER:

THE COURT:
Austin.

THE WITNESS:

THE COURT:

THE WITNESS:

THE COURT:

A1l right.
Boozer.

MR. BOOZER:

witnesses on behalf

THE COURT:
Mr. Gourley.
MR. GOURLEY:

stand, please.
THE COURT:

for us and be sworn,

Redirect, Mr. Boozer?
No redirect, Your Honor.

Thank you. That you, very much, Mr.

Thank you, sir.
I apologize. Mr. Holston.

Thank you, sir. Héve a nice day.
Yes, sir. You too.

You may call your next witness, Mr.

Your Honor, there are no other
of the applicant.

Thank you very-much.
Yes, sir. We call Ms. Alves to the
A1l right. If you would, come around

please.

WALLIS ALVES,

having been du1y sworn, testified as follows:

THE CLERK:

the record, please.

THE WITNESS: .

Have a seat, and state your name for

Wallis Alves.




10

11

S 12

13

14

15

16

17

18

19

20

21

22

23

24

42
Wallis Alves - Direct Examination by Mr. Gourley

531

DIRECT EXAMINATION
BY MR. GOURLEY:

Ms. Alves, how long have you been practicing law?

Twenty-two years.

I was appointed on this case.

Q
A
Q Okay. And were you appointed or retained?
A
Q

And how many times did you meet with Mr. Holston
prior to this trial?
A lot.
Did you file Rule 5 and Brady motions?
I did.
Did you review that with Mr. Holston?
I did.
Did y'all discuss his version of the facts?
Yes.

Do you recall what those were?

o0 O oo YT oo r 0 »r

He said that he was over there to sell drugs to

the -- Mr. Walker --

Q Okay.

A -- and that Mr. Walker wanted, needed to get some
money; asked Mr. Holston to give him a ride to the ATM.

Mr. Holston gave him a ride, and as they were going down
the road, Mr. Walker pulled a gun on Mr. Holston and forced

Mr. Holston to take his clothes off and tried to rob Mr.

ZS“Holston.
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1 Okay.

21 A And then the car crashed.

3“ Q Okay. And Mr. Holston testified during trial?

aff A He did.

5|| Q Did y'all discuss any possible defenses to the

6" charges he was facing?

71 A Yes.

8| Q And do you recall what those were?

off A What I just told you.

10|F Q Okay. Can you briefly describe the State's

11| evidence against Mr. Holston?

12r{ A They had Mr. Walker's testimony, the testimony of
13i the people who were at the house that was Tocated at the
14 l crash scene --

154 Q Okay.

16l A -- and the physical evidence at the house. -

174 Q Okay. -

18| A And also, Mr. -- I mean, the people at the crash
19]| scene testified about what, you know, Mr. Holston being in
20|F_the car and about the other person stopping and taking a
21}f gun out of the car.
22 | Q Okay. I believe one of the people af the crash
23|| scene saw Mr. Holston with a gun in his lap?
24" A Yes.
25] Q Did you feel you had ample time to prepare for




533

Wallis Alves - Direct Examination by Mr. Gourley B

1| trial?

2l A Yes.

31 Q And what was your trial strategy in this case?

a|l A To try to discredit the statements of Mr. Walker

5F and to show that Mr. Holston's statements were the truth

6| about what happened, that this was just a drug deal that

71| wasn't a kidnapping or an armed robbery of Mr. Walker.

g|l Q Okay. And how did you attempt to do that?

9|l A To discredit Mr. Walker.

10 Q Yes, ma'am.

111 A By going over the inconsistencies in what he told
12|| other people about what happened. Also, Mr. Walker had --
13| There was a -- there was a log where Mr. Walker was

14l| supposed to check on the patients that were 1iving in the
15]| home, and every hour he was supposed to check on them. And
16]] Mr. Walker, rather than doing his job and checking on the
17} clients at the home, had just filled it in, had filled it
18| in all the way. His shift -- I don't remember exactly what
194 time his shift was supposed to end, but his shift ended
20| some time that morning well after the time that Mr. Walker
21| and Mr. Holston were found in the car, and Mr. Walker had
22}t filled-out the log sheet indicating that he had checkéd all
23|| of these clients and that they were fine and asleep and

24}l doing well for the entire night, so I attempted to
25|l discredit him by showing that he was a liar, that he had




534

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45
Wallis Alves - Direct Examination by Mr. Gourley
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Tied to his job, that he was inconsistent with what he told
his supervisors about what had happened with Mr; Holston,

Q And would that be why you called Renee Taylor --
Tyler, and Rachel Sharp?

A ~ That's correct.

Q Okay. And regarding the DNA evidence and
fingerbrint evidence, Mr. Holston's fingerprints were never
found at the scene,Aright?

A I don't remember.

Q Okay. And it was never contested tﬁat Mr. Holston
was in the car at the time of the crash?

A No. Mr. Holston was in the -- I mean, the

witnesses all say they saw him.

Q Right.
A And that was never denied by us.
Q Do you- recall why you did not have an objection to

the CD with the various pictures taken on jt?

A I don't remember why.

Q Okay. If you felt that there needed to be an
objection, would you have made 1it?

A I would.

Q Regarding the prior offense of CSC, you argued a
403 analysis, correct?

A I don't, I don't remember what I argued. So --

Q Okay. If the record reflects that you attempted to
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argue that it would be more prejudicial than probative,
would you disagree with that?

A - I would not.

MR. GOURLEY: And Your Honor, that's on page 196,
BY MR. GOURLEY:
Q Regarding a conflict of interest, Mr. Holston has

alleged that during the preliminary hearing you asked for
attempted armed robbery, in essence, because you believed

that he was guilty of attempted armed robbery; is that the

case?

A No.

Q - Why did you ask for attempted armed robbery at the
prelim? |

A If you read the entire paragraph about what I said

was, I asked the judge to dismiss the charge. I said there
was no evidence regarding -- there was no evidence of an
armed robbery, and the facts that were presented at prelim
did not support armed robbery. I then went on to say,
however, Your Honor, if you don't feel as-if -- I believe,
I don't know exactly what I said, but told the judge if he
didn't feel an outright dismissal was appropriate, then the
facts presented at prelim only supported an attempted armed
robbery, not armed robbery. That doesn't mean that I
believe that Mr. Holston was guilty of anything. It just

means I was arguing for whatever crumb I could get at
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|

prelim based on the testimony that had been presented.
| Sometimes, it's a morality booster for the
defendant to have something given. And sometimes, even if
we can get something dismissed at prelim, then it helps us
later on in the case.
Q Okay.
A MR. GOURLEY: Your Honor, I don't have any other

questions.

Thank you, Ms. Alves.

THE WITNESS: You're welcome.

THE COURT: Thank you, Mr. Gourley. Mr. Boozer?

MR. BOOZER: Thank you, Your Honor.

CROSS EXAMINATION

BY MR. BOOZER:

Q Good afternoon, Ms. Alves,
A Good afternoon.
Q A1l right. Was it Mr. Holston's position that he

did not do any of this, that this was a drug transaction

kind of gone awry?

A That's right.
Q Okay. That was his position from the start?
A This was a drug transaction which he wound up being

the victim in the case.
Q Okay. Was there ever an offer made, to your

knowledge, in this case?
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A Think so.
Q Do you recall what that may have been?
A I'11 1ook it up.

My notes reflect on May 9th that the solicitor
offered twenty'years and that I spoke with Mr. Holston
regarding a plea offer of twenty years. He said he was not
interested in taking that. The best he would consider
taking is five.

Q Okay. Thank you.
A I thought there was other times that the solicitor
made offers, but I got to do a 1little more looking.

Yes.” On April 15th, the solicitor offered me a cap
of thirty. Mr. Holston had authorized me to go and ask for
five years. He said he will not agree to five years. The
case was the second up on the trial list for the week of
April the 18th, which it didn't wind up going that week; it
would up going -- we were the second one, and I think the
first trial might've gone because that's what my notes
reflect. But the initial offer was a cap of thirty. The
final offer was twenty. Mr. Holston was not interested in
taking it.

Q Okay. Thank you. And you are testifying that
this, I believe, this was a credibility contest between
victim and the accused.

A Yes.
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1l Q And basica11y because of that, the credibility of
2 ﬂ your c]ient~Was extremely important during this trial, as
3l| well as the incredulous nature of the victim's testimony.
4]l A I would say so.
Sii Q And was that your trial strategy throughout this
6|| case, to discredit the victim?
7I| A It was. |
gl Q Okay. And you¢ve heard some testimony today on
9“ cross-examining the victim, and you've also heard some
loii testimony that that was alleged that you continued to bring
11|} out what the victim said in your cross examihation of other
12|t witnesses.
13|l A I wasn't in here when he was -- during a11 his
14| testimony.
1sff Q Okay. Well, that is what --
16fl A I was --
17 Q Let the record reflect that that was what his
18{] allegation was. His allegation was -- I'm certainly not
19 testifying for the applicant; the record will -reflect what
20/t it will, but he's alleged that, what -- when you were
21 ‘cross-examining other witnesses, you were cross-exaﬁining
22| them based on what the victim's statements were, leading
23]l you to lend credibility to the victim; do you recall that?
24| A I recall -- I was here for part of his testimony,
25

and that is not correct. I questioned the witnesses
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regarding statements that the victim made to them. The
jury already heard more than once from Mr. Walker that --
about what happened. - That was already firmly in their
mind, Mr. Walker's story and this crash and all that, from
the -- from what the other witnesses said about gun and
everything else. I attempted to bring out different
stories that Mr. Walker had told to other people to try to
show that Mr. Walker was inconsistent, even the night that
this happened when he talked to his supervisors, to try to
show that he was lying because he wasn't even -- I mean,
six months later, your story might be different, but the
day after? I mean, that's a little hard to believe if the
facts are true.

And that was what I attempted to show to the jury.
I also put in the pictures, I believe there was some
testimony about why I put the pictures in, to show that the
scene was inconsistent with what Mr. Walker said. I
believe his bookbag was on the chair. I don't remember why
or what my thinking was about this, but there were some
pictures put in to try to show that the scene was
inconsistent with what Mr. Walker had said occurred. And
that's why I put those witnesses up. I didn't think that
that was bolstering Mr. Walker's testimony because the jury

already heard it. I wanted them to hear the different

zshstories that Mr. Walker had told.
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Q ~ Okay. Another 1issue that the applicant has. Do

you recall calling the witnesses Ms. Tyler and Ms. Sharp to

the stand?
A The transcript says I did. I really -- I couldn't
‘actually remember who called them until I -- and that's

what the transcript said.
Q Okay. Well, in his case, he took the stand as the

defendant testified on his own behalf, and then two

‘witnesses who worked with Mr. Walker.then took the stand,

which were ca11ed by the defense.

A Yes.

Q Do you recall Ms. Tyler, on page 268, testifying
that Mr. Walker was, in fact, a very good employee? She
couldn't remember a time he had ever been called out and

was a very responsible individual?

A I'm taking your word that that's what it says.
Q It's dangerous to take my word. No, I'm just
kidding.

It's in -- if it's in the record, is that what the

record would accurately reflect?

A Yes. Yes. 7

Q Okay. Do you think that those statements bolstered
the victim's credibility? |

A No. I think that those -- and I don't really

remember what I argued, but I think that those statements
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were statéments that those people had to say about him.
They knew that he had falsified documents. I put them up
to show that he falsified documents. That was my main
reason to put them up. Without putting up his supervisors,
I had no way to show that this man 1ied on official
documents where he was responsible for the care of mentally
handicapped people. So if I didn't use the supervisors, I
wouldn't have had his inconsistent statements, and I
wouldn't have been able to put in that document. That's an
official form that's required by DHEC to make sure that
these people are taking care of these people. They can't
take care of themselves. And he lied on that. If I don't
put them up, then how do I get his 1lie in? And of course,
on cross-examination, they get to say all these wonderful
things about him because they wanted to say thatAbecause if
they don't say wonderful things about Mr. Walker, then
they're liable because they don't properly supervise Mr.
Walker, or the other employees, to make sure they're taking
care of the patients.

Q Did you consider, or was there any way for you to

get those documents in through Mr. Walker on cross?

A I guess I could've.
Q Did you consider that?
A I wanted to show that he was 1ying to the employees

and they didn't know that, but I don't remember what I
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considered. 1 mean, hindsight's 20/20. I mean, I could
sit here and go .back over every single case I did and every
mistake or decision that I've made, but at the time I
thought those were good decisions.

Q And Tikewise, if the record reflects that Ms. Sharp

also stated that the victim was a, quote, wonderful

. employee. And that he was, quote, welcome back anytime,

would you disagree that that's what the record says?
A I don't disagree with that.

Q And also quote that she didn't know what he,
referring to the victim, was doing at the time he was

kidnapped? Do you recall that?

A I recall that.
Q Okay.
A I mean, I don't recall it, but I don't dispute that

that's what it says.

Q All right. Did you interview these witnesses
before --

A I did.

Q -- you called them? Do you know when you

interviewed them?
A It would've been sometime the week before maybe.
Q Did you ask them in their interviews if they had an

opinion of Mr. Walker?

A I don't remember. Well, I think I did because -- I
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1[[ did. They told me about them giving him -- I think,

2|l actually, Mr. Holston had told me about Mr. Walker getting

3} some money from them that they gave him -- that they gave

4} him some money to buy a new car or something Tike that. I
5({ think Mr. Holston had told me about that. I questioned

6i them about that.

7 Q Were you aware that they would talk about what a

8|l good employee he was prior to you calling them to the

Sl stand?

10l A No.

11 Q ‘Had you known that, would you have called them?
124 A I don't know. |

13f Q Reflecting back, of course with hindsight here,

14)] what would you have done differently now?

151 A I guess I could have asked Mri Walker whether or
16| not he told his employees -- employers, whatever he told
17]] them. And just put the -- and just put Mr. Walker -- And
18] then just cross-examine Mr. Walker and not put any

19|| witnesses up for Mr. Holston. Because I'11 point out this
20“ too, Mr. Holston was insisting that these -- I mean,

21| anything that he said about him not knowing about these

22)| witnesses is a 1ie. He knew about these witnesses. He
23ﬁ went all through those records? He had copies of every

24|l single record that I have, and he insisted that -- I mean,

25“1 don't usually listen to my clients insisting on
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witnesses. I make the decisions during trial, and 1 make
the best decisions, and I stand responsible for putting the
witnesses up. But he wanted those witnesses up as well for
the same reasons that I wanted them up. We thought they
would be helpful to his case. Now, whether the jury took
their testimony and weighed their testimony heavily against
Mr. Holston? I hope not. But, I mean, if they did, that's
what happened, but that was the best decision I could make
at the time, and I stand by 1t>

Q Okay. Moving forward, and I'm not sure if you were
here for his testimony for this aspect of it. Do you
recall testimony from Investigator Sanders that indicated
he went to the group home, and there.was no damage to the
door other than a screw missing and a 7 turned upside-down?
A Yes.

Q Okay. Do you recall that police took some photos
that actually did show damage to the door and the frame

being kicked in?

u A Yes.

Q Okay. Did you have a strategy or -- of trying to
put those two against each other or bring that
inconsistency out?

A I thought I did.

H Q Okay. Did you do that looking back?

A I thought I did. I don't remember what the -- I
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don't remember exactly what the testimony was about all

that, but I thought I did.

Q Did you consider trying to keep those photos out

that showed the door being kicked in based on the testimony
of Sanders?

A I don't know of any objection that I could've made
that could've kept those pictures out Based on a differenf
witness's testimony; but, I mean, if there was one, and I
didn't make it, I guess I didn't make it.

Q Did you and Mr. Holston discuss those
inconsistencies before trial?

A We discussed it, yes.

Q Now, did you ever consider that this was -- This
was a group home, right?

A Yes.

Q Okay. Were these mentally challenged folks or
elderly folks or --

A Mentally -- mentally challenged people.

Q Mentally challenged. Did y'all ever have a
discussion that maybe the home was entered into to check on
those folks while they were in there?

A The home was --

Q Was that ever a theory of -- in the defense of Mr.

Holston, was there ever a theory that the reason that one

25“1nvestigator saw that the door was fine and then another
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one saw it wasn't fine is that maybe someone else kicked in
the door to check on these --

A I remember discussing that. I thought that came up
during the trial. I thought that was mentioned during the.
trial as well. But I do remember discussing that with Mr.
Holston.

Q Was that a theory that you think y'all brought
forth at trial?

A I thought I did. Perhaps I didn't, but I thought

that was something that we were going to argue, that the

reason that the officers would have gone into the house is

because they were check --- 1 mean, I thought they said that
they were checking on the people and that they were
concerned about the people in the house. They would have
had to -- I mean, I don't remember what the transcript

says, but I thought that was brought out at trial.

Q Okay. And if the transcript doesn't have it in
there --

A Then it wasn't.

Q Okay.

THE COURT: 1It's.in there.
MR. BOOZER: 1It's in there? Thank you, Your Honor.
THE COURT: 1In the text of Sanders's testimony.
MR. BOOZER: Thank you, Your Honor.
111
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BY MR. BOOZER:

Q There was also an allegation or reports of an
officer Investigator Adams and Leecey or Lacey with
fingerprints. Do you recall stipulating to those reports?
A If the record says I stipulated, then I stipulated.
Q Okay. Did you see an advantage or disadvantage to
not stipulating and crossing on this?

A The fingerprint reporf says that Mr. Holston was
excluded as a contributor to any of the fingerprints, so
there wouldn't have been any reason to -- There's no reason
to belabor the point. I mean, this didn't hurt Mr.
Holston.

Q Okay. Going back and -- we're maybe heading back
to something we've already discussed, but I just wanted
these allegations -- There's a CD that contains some
photographs. Do you feca11 a CD being admitted with
photographs?

A I don't. But if the record says one was admitted,
then -- |

Q Right. Did you -- was there a reason for you to
object to that disc coming in?

A Apparently I didn't see one at the time. Look, I'm
going to -- I've got -- I can Took in my notes. Do you
femember who it came 1in on?

Q Let's see.
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1 MR. BOOZER: The Court's indulgence.

2| BY_MR. BOOZER:

3]l @ I believe that was- on Investigator Sanders

4}l possibly. Yes.

5 MR. BOOZER: Your Honor, may I approach the

6] witness?

7 THE COURT: Yes, sir.

8 MR. BOOZER: Okay.

9| BY MR. BOOZER:

10il Q Ms. Alves, I'11 just point you to your transcript.
11} My transcript is falling apart a little bit.

12?, A Yeah. I have it in my notes where I didn't -- they
13| put it in as State's No. 30, and there was no objection to
14§l the CD of the pictures. |

15 l Q Do you recall what was on that CD?

16l A I don't,

17" Q Did you review the CD with Mr. Holston before the
18]} trial?
1941 A We would've reviewed every single piece of evidence
20“ that I was provided by the State, everything that I got on
21|l my own through my own investigation, and every picture.
22E! Q Okay.' Mr. Holston has further alleged in his
23|| application that based on the statements of the victim
24| versus the statement of Investigator Sanders that when he

25

[arrived the door was not busted in ‘that there was some sort
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of motion or objection you should've made to either
discredit Mr. Walker or to have his testimony thrown out?
Do you know of anything you could've done based on his
inconsistent statements at that time?

A Based on Mr. Walker's inconsistent statements.

Q Mr. Walker's coupled with the investigator and the
investigator's report that he did not see any damage to the
door.

A The only thing you can do is bring that up. I
mean, I can't object and exclude one witness just because
they're saying something different from another witness.
It's all up to the jury to make a decision about who's
being truthful.

Q A1l right. Do you recall a discussion about Mr.

Holston's prior criminal sexual conduct conviction?

A Do I remember discussing it with Mr. Holston?

Q Well, sure. Do you remember discussion it with Mr.
Holston?

A Specifically, no. But I know I WOu1d've.

Q Okay. Do you recall it becoming an issue at trial

prior to Mr. Holston testifying?
A I don't remember. -
Q Okay. Do you recall a discussion about it

whereby -- it's on page 196 of the transcript. That

Zsuthere's a discussion with the Court that you agree it's an
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1]l impeachable offense but you ask that it not be allowed

2| because the prejudice outweighs the probative value and

3|| that this was not a credibility defense?

4’l A I would have to see -- wait a minute. 1I've got

5“ part of it.

6 " MR. BOOZER: Your Honor, may I approach?

7 THE WITNESS: I've got page 196.

8|l BY MR. BOOZER:

9|l Q Okay.

10| A I did argue that. I argued against it coming in.
11i| Q Okay. And waé there ever a formal 403 analysis

12|l done on the record?

13" A On the record, no. The judge just said that if he
14|| decides -- that he would decide whether or not the

15i' probative value outweighed the prejudice, and I don't

16|l have -- I don't have the part of the -- I don't remember if
17| he made a decision on the record or not.

18|l Q I'11 segue into that. I may need you -- my

19| transcript has this in here. Do you recall that during the
20|l sentencing after the actual trial, you brought to the

21|| Court's attention that an earlier sidebar was taken at
22l which, regarding clarification on the prior CSC coming in,
23|| and the judge then indicated he made an analysis under 403.
24|} Do you recall that?
25l A - May I see the transcript?
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1 Q Absolutely. Let me turn to that for you.
2l A If that's what it says, then that's what happened.
3f @ And this 1is on page 340 beginning on line 12,
ail A Okay. That's correct.
5 Q Okay. So this was -- the Court was considering,

6]l apparently, a sidebar that had been taken to be where he
7" made -- where he made his analysis, under 403, of the CSC?
sll A Yes. A lot of times -- I've tried a lot of cases
9 with Judge Early, and a 1ot of times during the trial, he
10| doesn't -- If we make objections, he does not always like
11]| to send the jury out. I can't say what other judges do,
12l§ but I have tried a 1ot of cases here in this courtroom in

13|| front of Judge Early. He has us brung over to the side,

14|] and then he says to make sure we put it on the record

15|| later. Sometimes he remembers himself and does it. Often,

16|l I stand up and say, Your Honor, I'd like to put what

17)| happened as sidebar on the record.

18 And that 1is clearly what happened there becaﬁse I
19|| believe the first thing I did was apologize for not

20" remembering to do it at the time. I mean, after -- and he
21{| always says, when the jury goes out, make sure you put it
22|| on the record. And that's what I normally do, but

23|l apparently in that situation, I forgot.

241 Q Okay. And also, are you aware that he appealed --

25| that Mr. Holston appealed his trial verdict?
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I filed the appeal.

You filed it, so you are aware?

Yes.

Did you -- you didn't handle the appeal. Did you?
No.

2 r £ r O >

Okay. Were you aware that the issue on appeal was

whether trial Court erred in failing to conduct a 403

analysis?
A I wasn't aware of any of the issues on appeal.
Q Okay. So you wouldn't be aware that the Court

dismissed his appeal because no objection was made at

that -- the appropfiate time, contemporaneods time?

A I am not aware.

Q Okay. Did you actually bring up the CSC when y'all
were -- when you were examining on direct with Mr. Holston?
A I don't know, but I do know that -- I can't say. I

don't know. Because I mean, you'd have to tell me, because
I don't remember what the transcript says. But often when
I am -- when my client's on the witness stand, I like to
bring it out to get it out there and get it done so that it
kind of takes the wind out of the sails of the prosecutor.
Because quite often when they want to bring it up, number
one they want to bring it up as the last thing that the
jury hears, and they want to bring it up 1ike it's some big

secret that we tried to hide, so I often try to get out the
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bad stuff. But I mean, I can't say I did that in every
single case.

Q Okay. And going back to the door and the
statements of Investigator Sandefs as well as Abdula,
you're aware that Investigator Abdula testified that the
door was, in fact, damaged, and the frame was broken?

A Yes.

Q Okay. Did -- Mr. Holston has made an allegation of
police misconduct based on these two investigator's
versions of what they saw and testified to. Did you see
any basis to make a motion or to raise some sort of
argument for police misconduct?

A I don't know of any valid argument that I could've
made saying there was police misconduct that would have
affected the admissibility of evidence in the trial. 1
mean, in that regard. I mean, there's plenty of motions to
make regarding police misconduct, but not as a -- not 1in
regard to the pictures coming in.

Q And I think you touched on this with Mr. Gourley's
earlier questioning. You did represent Mr. Holston 1in his
preliminary hearing?

A Yes.

Q Okay. And you did ask that either the armed
robbery charge be dismissed or an attempted armed robbery

charge be given?
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sort of

Alves.

20/20.

Yes. That's right.

Okay. Do you think that that was a -- created any

conflict between you and Mr. Holston?

No. No.

MR. BOOZER: ‘The Court's indulgence, Your Honor.
THE COURT: Okay.

(There was a brief pause in the proceeding.)

MR. BOOZER: Your Honor, no further questions.
THE COURT: A11 right. - Any redirect?

MR. GOURLEY: No, Your Honor.

THE COURT: Al11 right. Thank you very much, Ms.

THE WITNESS: Thank you.

It's 50/50. At least, my hindsight.
What I was referring to;, I -- Mr. Boozer.
MR. BOOZER: Yes, sir,

THE COURT: I was looking at page 174 of the

transcript, and it was a direct testimony, direct

examination of James E. Sanders. He indicates that the

door that y'all are referring to, I believe, is the door

that held -, Was it closed? Respondent, yes, sir.

you try

-THE COURT: My theory, though is hindsight is not

Did

to open it? Did you try to push it in any fashion.

I know I went to. I particularly went to the side door

where the vehicles are pérked. I turned the doorknob.

It
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didn't shove the door in. I simply grabbed the doorknob.
The doorknob was locked, and at the front door, we checked
the front door, and the door was shut. Other than the 7
being down on the outside, there wasn't really any apparent
of any other damage there. The doorknob was locked. I
didn't attempt to push in the door to try to open it. The
door was locked.

What did you do from there, J.D.? I left there,
and I went back up and spoke with Abdula, Lieutenant Abdula
brief1y. My understanding from the briefing and the
information I had there that there were people inside the
house there. We knocked on the door. I think Deputy
Williams had been knocking on the door. No responses. So
I went back up to Abdula, and I needed to go to the
hospital to try to taik with the witnesses. I understood
that both of them were injured and were transported to the
hospital, so I told Lieutenant Abdula when I was there that
he needed to send somebody down with Deputy Williams.

Entry needed to be made in that house to check on
the residents inside there. AQuestion, were you aware that
entry was made fhrodgh the front door? Response, yes, sir.

And that's what I was referring to. If I wasn't
tracking right, you can correct me.

MR. BOOZER: No. Thank you, Your Honor.

THE COURT: And I see where Abdula's testimony 1is
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MR. BOOZER: And Your Honor, I certainly wasn't
trying to mislead.

THE COURT: Oh, no, no. I know you aren't. I
didn't mean that at all. I just wanted to make sure I was
tracking it -- tracking the right facts and the right door.

A11 right anything further? Anything in reply?

MR. BOOZER: No, Your Honor.

THE COURT: Anything further, Mr. Attorney General?

MR. GOURLEY: No, Your Honor. If I could just
place on the record again, 1 renew my objection to the
cumulative prejudice. I can just renew my objection to the
cumulative prejudice analysis as under Washington.

THE COURT: Al11 right. Yes, sir. A1l right. Yes,
sir. Thank you.

MR. GOURLEY:  Thank you.

THE COURT: A11 right. In thirty days?

MR. GOURLEY: Yes, sir.

MR. BOOZER: Yes, sir.

THE COURT: Good Tuck to you, Mr. Holston.

THE APPLICANT: Thank you, sir.

* % % % x % % % * END OF TRANSCRIPT * * * * * * » + »
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF AIKEN ) FOR THE SECOND JUDICIAL CIRCUIT
) v .
Darrin Darrell Holston, #288828, ) Case No. 2013-CP-02-00856
0 _ _
Applicant, )
' )
v )
, )
. )
State of South Carolina, )
)
Respondent. )
)

Deputy Clerk
This matter comes before the Court by wiy of a post-conviction relief (PCR) application

filed on April 15, 2013 and amended on July 24, 2013. Respondent made its rctu.m on
September 5, 2013. An evidenliary hearing into the matter was convened on August 1, 2014, at
the Aiken County Coqr(héusc. Applicant was present at the hearing and was represented by
Lance Boozer, Esquire. Réspondem was represenied by Assistant Allorney General Daniel
Gourley of the South Carolina Attorney General's Office. -
PROCEDURAL HISTORY

The records before this Court indicate that Applicant is presently confined in the South
Curolina Department of Corrections pursuant to orders of comhu'tmem of the Aiken County
Clerk of Court. Applicant was true bill indicted during the December 2010 term of the Aiken
County Grand Jury for Burglary in the First Degree (2010-GS-02-1899), Kidnapping'(ZOIO-GS-
02-1903), and Attempted Armed Robbery (2010-GS-02-1905). Wallis Alves, Esquire, .
represented Applicant. On May 9-12, 2011, a jury trial was held before the Honorable Doyet A
Early, I11. The jury convicted Applicant as indicted. On May 12, 20_11, -Jgdge Early Scn(enced
Applicant to life imprisonment for each offense, with all three sentences 10 run concurrently.
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A Notice of Appeal was filed with the South Carolina Court of Appeals and Robert M.
Pachak, Esquire, perfected an appeal on Applicant’s behalf. The Court of Appeals affirmed
A;}p]ica.nl‘s sentences and convictions on December 28, 2012. State v. Hol.'ston, No. 201‘2-UP;
678 (Ct. App. December 28, 2012). Tﬂe Remittitur was issued on January 23, 2013,

ALLEGATIONS

In his current Application, Applicant allegesvlhat he is being held in custody unlawfully

for the following reasons:

1. Trial counsel denied Applicant effective assistance in violation
of the South Carolina Constitution Article One Section Three
and Fourteen and the United States Constitution Sixth and
Fourteenth Amendments. '

a. Counsel elicited corroborative hearsay lestimony {rom
prosecution witnesses and defense witnesses as {0 what .
the victim said that bolstered alleged. victim’s
credibility. ’ :

b. Counsel failed to interview defense witnesses to
ascertain whether they would support defendant’s
theory of the case.

¢. Counsel failed to motion the courts for a Rule 403
“analysis en evidence that prosecution and trial counsel
submitted that had the propensity to mislead and
confuse the jury,

d. Counsel denied the Applicant the opportunity to
confront witnesses against him by stipulated forensic
Inv. Clay Adams and forensic examiner Cathey Leisy
reports instead of calling them as witnesses.

e. Counsel failed to object to the trial courts admitting a

~ CD into evidence without a proper foundation for that
evidence being laid.

f. Counsel failed to motion the courts for Rule 609
balancing analysis.

8. Counsel failed to object to misstatements made by
alleged victim Willie Walker.

2. Cumulative prejudice.

3. Conspiracy.

4. Police misconduct.

2of 19
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SUMMARY OF TESTIMONY PRESENTED
At the evidentiary hearing, Applicant testified on his own behalf. The Siate prescméd
testimony. from Wallis Alves, Esquire (hereinafier “Trial Counsel™). This Court also had before

it & copy of the trial transcript, the Aiken County Clerk of Court records, Applicant's South

* Carolina Depariment of Correction records, the PCR application, appellate Vrééords and return.

- During the evidentiary hearing Applicant testified on his own behalf. Applicant stated he
met with Trial Counsel numerous times prior to his trial. Applicant recalled meeting with Trial
Counsel prior to his preliminary hearing and on August 18. 2010. Applicant stated that he
reviewed soﬁe of the discovery material prior to tnial. Applicant stated that he did not discuss
any.possible defenses with Trial Counsel. Applicant stated that he did not give Trié_l Co_unSél
any leads or witnesses 10 iﬁvestigale.

Applicant stated that he testified at his trial. Applicant stated that he went to the Victim’s
place of work to sell him marijuana. Applicant statcd Victim offered to. drive (h’t'em to the ATM
to withdraw the necessary money 1o.purchase the marijuana. Applicant stated while he wés
waiting on Victim o get his wallet, he put on gloves and began to divide out some cocaine.
Applicant stated while on the way to the ATM the Victim pulled @ gun from underneath the
driver seat and robbed Applicant. Specifically, Applicant stated that Victim first made him strip .
off his clothes, then jumped out of the'moving vehicle, and ﬂc;i to a third parlj house. Applicant
stated the car ended up crashing and he suffered some serious injuries as a result. Applicant
stated that there was no disputing that he was in the Victim’s vehicle. Applicant stated it was his
version of events versus the Victim’s version of events. ‘

Applicant stated Trial Counsel was ineffective for eliciling corrobo'ralix;g hearsay

testimony from multiple witnesses. Specifically, Applicant stated Victim had already testified
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during trial and Trial Counse} continued to elicit the Victim's version of events from various
-witnesses. Applicant referenced the fact that Trial Counsel called witnesses Renee Tyler and

Mary Sharp to discuss the Victim's statement and work history.

Applicant further érgucd that Trial Counsel failed to request a 403 analysis on certain )

pieces of evidence including pictures of the front door that was allegedly locked. Applicant

explained that the pictures supported the Victim's version of events that the front door was

broken into. Applicant stated that Investigator James Sanders (hereinafter “Investigator -

Sanders”) testified that the front door was locked when he arrived at the scene. Applicant further
pointed out that Investigator Sanders stated “other than the seven being down from the outside
there wasn’t really any apparent of any other damage there.” (Tr. p. 174 lines 16-18). Applicant
concluded Trial Counsel should have objetted and requested a 403 analysis in an effort 1o keep
the photos depicting damage to the front door out of evidence because it supported the Victim’s
version of events.

Applicant stated Trial Counsel should have challenged th; DNA and Fingerprint reports
during trial. Applicant stated the blood found at the scene was & mixture of both his and
Victim’s DNA. However, Applicant did not dispute that he was in the car when it crashed and
suffered serious injuries. Applicant further statc;i Trial Counsel should have objcctcdvto a CD
co-ntaining photos being introduced into evidence. Applicant argued that the proper foundation
was not laid. Applicant stated Trial Counsel should have motioned the court to conduct a 609
SCRE balancing analysis after she objected to Applicant being impeached with his prior
Criminal Sexual Conduct charge. Applicant further stated Trial Counse! should have objected to
Victim’s inconsistent statements and challenged the Victim with the van'ous> photos introduced

into trial.
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Applicant stated there was misﬁonducl by the police due to their inconsistent vcrsic;ns of
;:vems. Specifically, Applicant stated there were Ihree scparate officers at the Tri County house
and their descriptions of the scene varicd. Applicant stated Trial Counse[ was ineffective for
arguing during the preliminary hearing tbqt Applicant did not meet the. Lhmgho}d e)emenL§ for
armed robbery, but instead argued for a charge of 5!lempled armed robbery. Applicant stated
that Trial Couﬁsel arguing that the charge should be altempled armed robbery was a sign that
Trial Counsel believed ﬁe was guilty. Applicant argued that Trial Counsels actions created a
conflict of interest because she believed he was guil(y of attempted armed robbery. Applicant
stated he was offered twenty years but did not aEcepl the offer because he was innocent.

Following Applicﬁm’s testimony, Trial Counsel was called to testify. Trial Counsel
testified that she hés been practicing law for lwe-nly two years. Trial Counsc] stated she was
appointéd in this case. Trial Counsel stated she met with Applicénl “alot.” Tral Cour;sel stated
she filed for and reviewed all Rule 5 and Brady material with Applica:;t. Trial Counse! stated
she discussed Applicant’s version of facts. Specifically, Trial Counsel stated Appiicant alleged
that he went to the Tri County home to sell Victim some marijuana.. While Applicant wa§
waiting on Victim to get money, he began to bag cocaine. According to Applicant, Viclim did
not have any money and offered to drive them to the ATM. While on the way to the AfM,
Viclim pulled out a gun from underneath the front seat and robbed Applicant. According to
Applicant, Victim first required Applicant to strip off his clothes, then béiled out of the moving
vehi;:]e, ajnd took Applicant’s clothes, cocaine, and marijuana. Trial Counsel stated lhq car
crashed and Applicant received serious injurics.

However, Trial Counsel stated Vietim's version of events contradicted Applicant’s

version of events. Specifically, Trial Counsel stated Victim testified Applicant broke down the
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front door wearing nothing but boxers, socks, and gloves. Victim feslified that Applicant
demanded four hundred dollars, but he did nol have any money on his person. As a tesul;,
Applicant demanded Victim drive him to the ATM. While on the wa);' (o the ATM Victim
jumped out of the car, ran uf) to a third party's house, and called police. Trial Counsel stated two

additional witnesses testified that they saw Victim jump out the moving car. saw the vehicle

crash, and saw Applicant in the car with a gun in his lap after the crash. One of the witness

testified that a white SUV pulled up behind the crashed car, an unknown person got out the SUV,

took the gun from the Applicant and fled the scene. Trial Counsel stated the case boiled down to

the credibiliiy of the stories by both Applicant and Victim. Trial Counsel siated it was her trial
strategy to discredit the statements of the Victim and argue that this was a drug deal gone bad
and not a kidnapping. Trial Counsel stated she atempted 10 point out the various inconsistencies
wilhinAthe Victim's stalement as compared to the statements of the various witnesses and
officers.

Trial Counsel stated that she stipulated to the DNA and ﬁngerpriht evidence be&use it
was never in dispute that the Applicant was at the Victim's place of work or in the Victim’s car.
Trial Counsel further stated Applicam‘s finger prints were not found and the report did not hurt
Applicant. Trial Counse! stated she did not have any objection to the introduction of the CD and

did not feel the need 1o object to the CD’s introduction.

Trial Counsel stated Applicant wanted 1o testify during trial and the court informed him

that he would be impeached with his prior offenses. Trial Counsel stated Applicant had a prior
2006 criminal sexual conduct conviction. Trial Counsel stated she explained to Applicant that he
was going to be impeached with his prior conviction if he chose to testify. Trial Counse! stated

she objected to the use of conviction and argued that it would be more prejudicial than probative.
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However, Trial Counsel stated that charge was within the ten year time pefiod necessary for -
impeachment purposes. Trial Counsel further stated the court had a side bar where he explained

that_be was going to allow the Applicant to be impeached with the prior conviction, but to

remind him to place on the record his 403 analysis. Trial Counsel stated the court does not like

to send the jury out unnecessarily and requested counsels to remind the court to place his

findings on the record. Trial Counse) stated she forgot to remind the court to place his findings

* on the record until the end of the trial. Trial Counsel stated she broughlnuvp the criminal sexual

conduct conviction on direct to “take the wind oﬁt of the prosecutor’s sails.”

Trial Counsel stated her notes reflect that Applicant was offesed a thirty year plea offer
on April 15, 2011. However, Trial Counsel stated that Applicant was only inlerested in a five '
year plea offer. Trial Counsel stated Applicant received another offer of twenty years on May 7,
2011. However, Applicant rejected that offer and reiterated that he would only accept a five year
plea offer. |

Trial Counsel stated Victim was the first person to testify. Trial Counsel staled there
were other witnesses who spoke with Viclim ;boul his version of events. Trial Counsel stated it
was her trial strategy to bring out the inconsistency of Victim's version of events lh.rc"ugh the
testimony of the various witnesses. Trial Counsel stated she was trying to show tha! Viclim was
lying about what acwally took place that night. Trial Counsel stated she did not feel the
wilnesses’ teSlimonies bolstered Victim’s credibility, bul ‘inslead. made ‘the Victim look less
credible because of the inconsistencies. Trial Counsel stated she called Renee Tyler and Mary
Sharp to show Victim had falsified documents for mentally handicap people. Trial Counsel
explailied that Victim was responsible for filling out a log book at various points during the night

after he checked on the tenants.. However, Victim filled out the log book in advance and

/
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received a disciplinary action.

Trial Counsel stated she introduced defense exhibits ten, ¢leven, and twelve in an effort

to show that the front door was not busied open us alleged by the Victim. Trial Counsel stated

the pictures showed helped point out the inconsistencies in the description of the scene at the Tri-
County house. Trial Counsel stated she could have gotten this information out during cross-
examination of the Victim, but felt it would éarry more Wcighl with the jury when it came from
Victim's employefs.

Trial C;Junsel stated she was aware that Victi-m received a monetary reward for his
bravery from his employer and was aware that his employers were going 1o testify that he was a
good employee. Trial Counse] reasoned that no employer is going 1o lesxify thai they emplqy a
poor employee. Trial Counsel further stated Applicam-was consulted on the trial slmlcg)' and
knew which witnesses were going to be called to testify. Trial Counsei stated Appﬁcam wanted
the witnesses to testify as well.

Trial Counsel testified that Investigator Sanders stated there was no damage 1o the front
door. However, Trial Counsel stated the police took pictures of damage to the front door. Trial
Counse! stated it was her trial strategy to bring out these types of inconsistencies. Trial- Counsel
further stated she did not know of any objection that would keep the photographs out of
evidence. Trial Counsel stated there was no evidence of police misconduct. Trial Counsel stated
she requesled'the lesser charge of altempted armed robbery during the preliminary hearing. Trial
Counse! stated her request for a lesser charge did not mean that she felt Applicant was guilty.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the oppom-mity 1o review the record in its emjrety and has heard the

testimony at the post-conviclion relief hearing. This Court has further had the opportunity to

;
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observe the wilnesses presented at the hearing, closely pass upon their credibility, and weigh

their testimony aﬁoordingly. Speciﬁcajly, this‘ Court finds Trial Counsel’s testimony credible
and Applicant's testimony not credible. Set forth below are the relevant findings of facts and
conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 (1985).
| INEFFECTIVE ASSISTANCE OF COUNSEL
The Applicant alleges he received ineffective assistance of counsel. In a PCR action,
“[i].}:e burden of proof is on the apblicaht to prove his allegations by a preponderance of the
evidence.” Frasiet v. State, 351 S.C. 385,389,570 5.E.2d 172, 174 (_2002).

A For an applicant tp be gr_amevaCR‘ as a result of ineffective ﬁssistance ofAcounsel, he -
must show both: (1) that his counsel failed to render reasonably effective assistance undér
prevailing professional norms, and (2) that he was prejudiced by his counscl's inéﬂ‘ecxive
performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ci. 2052 (1984); Porter v. .

State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). In order o prove prejudice, an applicant

must show f‘lhere is a reasonable probability that. but for counsel’s unprofessional c@rs. the
resplt of the procéeding would have been different.” Cherry v. State, 300 S.C. 115, 117-18, 386
S.E.2d 624, 625 (1989). “A reasonable probability is a probability suﬁ‘lcien( to underminc,
confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733,.735
(1997) (citing Slri>ckland v. Washington, 466 U.S. 668, 104 S. Ct. 2052).

Counsel elicited corroborative hearsay testimony from pfoseculion

witnesses and defense witnesses as to what the victim said that

boistered ulleged victim's credibility.

Tﬁis Court finds Applicant’s allegation that Trial Counsel was ineffective for eliciting

corroborative hearsay testimony from prosecution witnesscs and defense witnesses as to what the

victim said thereby bolstering Victim’s credibility is without merit. Trial Counsel staled Victim
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was the first person to testify followed by various witnesses who spoke with Victim about his

version of events. Trial Counsel stated il was her trial stralegy to bring out the inconsistcacy of

Victim’s version of events.through the testimony of the various witnesses. Trial Counsel stated

she was trying to show that Victim was lying about what actually took place that night. Trial

Counsel stated she did not feel the witnesses’ testimonies bolstered Victim’s credibility, but °

instead the wilnesses’ lestimonies made the Viclim look less credible because of their
incoasistencies. Trial Counsgl stated she called Renee Tyler and Mary Sharp to show Victim
had falsified docdr;nenlg for mentally handicap people. Trial Counsel explained that Victim was
responsible for filling out a log book at various points during ‘the night after he chec_ked on the
tenants. However, Victim filled out the log book in advance and received a disciplinary action.

Trial Counsel further stated Applicant was consulted on the trial sirategy and knew which

witnesses were going to be called to testify. Trial Counsel stated Applicant wanted the witnesses

to testify as well. Qur courts are understandably wary of second-guessing defense counsel’s trial

tactics. Where counsel articuiales valid reasons for employing: a certain strategy, counsel's
choice of tactics will not be deemed ineffective assistance. Whitehead v, State, 308 S.C. 119,
417 S.E.2d 530 (1992). See also Dempsey v. State, 363 S.C. 365, 610 S.E.2d 812 (2005) aend

McLaughlin v. Siate, 352 S.C. 476, 575 S.E.2d 841 (2003). Trial Counsel articulated valid

strategic reasons for eliciting the testimony from both prosecution and defense witnesses as to °

what the Victim said. This Court finds Applicant failed 1o meet his burden of proving Trial
Counsel was ineffective.

Accordingly, this Cc.)un finds the Applicunt has failed to prove the first prong of ihe
Strickland test — that Trial Counsel failed 10 render re‘asonably effective assistance Qnder

prevailing professional norms. The Applicant failed to present specific and compelling evidence
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that Triai Counsel commilted either errors o; omissions in his representation of the Applicant.
This Court also finds the Applicant has failed to prove the sccond prong of Strickland — that he
was prejudiced by Plea Counsel’s performance. The Court concludes the Applicant has not met
his burden of proving Trial Counsel failed to render reasonably effective assistance.

Counsel failed.to interview defense witnesses to uscertain whether
they would support defendant’s theory of the case. :

This Court finds Applic;ant's alleéation that Trial Counsel was ineffective for failing to
imefview defense witnesses to ascertain whether they would support defendant’s theory of thé
case is without meril. Applicant stated .lhal .hc did not provide any witnesses or leads >for Trial
Counsel tolinvesligate on his behalf. Trial Counsel confirmed Applicant’s feslimo_ny, slating that
Applicant did not provide any witnesses or leads (o investigate.v This Court would note that
Applicant provided no testimony from any additional witnesses. Prejudice from trial céun’Scl’s
failure o interview or call witnesses cannol be shown where the ‘vitnesses do not teslify at post
conviction relief. Underwood v. State, 309 S.C. 560, 425 5.E.2d 20 (1992). The Applic_anl's

mere speculation as to what a witness's testimony would have been cannot, by itself, satisfy his

- burden of showing prejudice. Clark v. State, 315 S.C. 385, 434 S.E.2d 266 (1993); Glover v.

State, 318 S.C. 496, 458 S.E.2d 538 (1995). An Applicant must produc,e the testimony of a
favorable witness or otherwise offer the testimony in accordance with the rules of evidence al' the |
PCR hearing in orde} 10 establish prejudice from the \;vi(ness's failure to testify al trial, Bannister
v. State, 333 S.C. 298, 509 S.E.2d 807 (1998). This Court finds Applicant faileﬂ'to meet his
burden proving Trial Counse| was ineffective for failing to interview defense witnesses.
Accordingly, this Court finds the Appliqam has failed to prove the first prong of the
Strickland test — that Tria.xl. Counsel failed to render reasonably effective assistance under

prevailing professional norms, The Applicanl failed 10 present specific and compelling evidence
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that Trial Counsel committed either errors or omissions in his representation of the Applicam.
This Court also finds the Applicant has failed to prove the second prong of Strickland - tha-! he
was prejudiced by Trial Counsel’s performance. The Court concludes the Applicani has-not met
his burden of proving Trial Counsel failed 10 render reasonabl)} effective assistance,

Counsel failed to motion the courts for a Rule 403 analysis

on evidence that prosecution and trial counsel submitted
that had the propensity to mislead and confuse the jury.

This Coun finds Applicant’s allegation that Trial Counsel was ineffective for failing to

. motion the courts for a Rule 403 analysis on evidence that prosecution and trial counscl

submitted to be without merit. This Court notes Applicant was specifically referring to various
pictures depicting the condition of the front door that was busted in by Applicant. Trial Counsel
stated that she was unaware of any proper objection that would keep the pictures out of evidence.
Trial Counsel further stated she did not object to the pictures because they depicted the- front
door as being broken, yet Investigator Sanders testified the front door was locked. Trial Counsel
slalc?i thal she was able to cross examine the iﬁvestiga(ing officers on these inconsis(enqes.' Our
courts are understandably wary of second-guessing defense counsel's trial tactics. -Where

counsel articulates valid reasons for employing a certain strategy, counsel’s choice of tactics will

oot be deemed ineffective assistance. Whitehead v. State, 308 S.C. 119, 417 S.E.2d 530 (1992). -

g

ee also Dempsey v. State, 363 S.C. 365. 610 S.E.2d 812 (2005) and McLaughlin v. State, 352

S.C. 476, 575 S.E.2d 841 (2003). This Court finds Trial Counsel articufated valid strategic

|

reasons not objecting to the introduction of the pictures.

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test - that Trizl Counsel failed to render reasonably effective assistance under
prevailing professional norms. The Applica.m failed to present specific and compellirig evidence

that Trial Counsel committed cither errors or omissions in his representation of the Applicant.
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This Court also finds the Applicant has failed to prove the second prong of Strickiand — that he
was prejudiced by Trial Counsel’s performance. The Court concludes the Applicant has not met
his burden of proving Trial Counsel failed to rcnder'reasonably effective assistance.

Counsel denied the Applicant the opportunity to confront witnesses

against him by stipulated forensic Inv. Clay Adams and forensic

examiner Cathey Leisy reports instead of calling them as

witnesses. :

This Court finds Applicant’s allegation that Trial Counsel was ineffective for stipulating

the DNA and Fingerprint reports to be without merit. Trial Counsel stated that Applicant’s

involvement in (he incident was not in contention. Applicant freely admitted to being present at

the Victim's place of work and riding in Viciim‘é car. Therefore, the fact that Applicant’s DNA

was found at the scene of the car wreck was inconsequential. Additionally, Trial Counse} stated A

that Applicant’s fingerprints were not found.  Trial Counsel! staled that 'she‘did not object to
cither the DNA'repon of tingerprint report because Applicant’s présence was not in dispute. Our

courts are understandably wary of sccond-guessing defense counsel’s trial tactics. Where

. counsel articulates valid reasons for employing a certain stralegy, counsel's choice of tactics will

not be deemed ineffective ussistance. Whitehead v. State, 308 S.C. 119, 417 S.ETZd 530 (l9§2). '
See also Dempsey v. State, 363 S.C. 365, 610 S.E.2d 812 (2005) and McLaughlin v. State, 352
S.C. 476, 575 S.E.2d 841 (2003). Trial Counsel articulated valid strategic reasons not objecting
to the DNA report and fingerprint report. Additionally, this Court finds Applicani failed to
provide any basis that would prevent both the DNA re;pon and Fingerprint analysis 'frqm being
introduced inlo evidence.

Accordingly, this Court finds the Applicant has failed to prove the first prong of lhé
Strickland test — that Trial Counsel failed to render reasonably effective assistance under

prevailing professional norms. The Applicant failed to present specific and compelling evidence
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that Trial Counsel committed either errors or omissions.in his representation of the Applicant.

This Court also finds the Applicant has failed to prove the second prong of Strickland — that he
was prejudiced by Trial Counsel's performance. The Court concludes the Applicant has not met
his burden of proving Trial Counsel failed to render reasonably effective assistance.

Counsel failed 10 object 10" the trial courts admitting a CD into
evidence without a proper foundation for that evidence being laid.

This Court finds Apblicam’s allegation that Trial Counsel waé ineffective for (ailing'to
objeél to the introduction of a CD to be without merit. This Court notes and the record reflects
that the .CD conlained pictures of the various pholtos already introduced into evidence. (Tr. . p.
194 lines 1-5). | Trial Counsel stated she did not object to the pictures because they depicted the

front door as being broken into, yet Investigator Sanders testificd the front door was locked. (Tr.

t. p. 174 lines 12-20}. Trial Counsel stated it was her stralegy to point out (o the jury the:

inconsistency in between the photographs and Investigator Sanders statement. Qur courls are

understandably wary of second-gucssing defense counsel's trial tactics. Where counsel
articulates valid reasons for emplt-aying a certain strategy, counsel's choice of tactics will not be
deemed ineffective assistance. Whitehead v. State, 308 S.C. né, 417 S.E.2d 530 (1992). See
aiso Dempsey v. State, 363 S.C. 365, 610 S.E.2d 812 (2005) and McLaughlin v. State, 352 8.C.
476,575 S.E.2d 841 (2003). Trial Counsel’s strategy is clear from her closing arguments.
During closing argﬁments, Trial Counsel argued to the jury that “Now going to the lock.
Why is it so important? Because first according to [Victim’s}) sxélerﬁem this door was kicked
in...Investigator Sanders testified that when they went to the housé they were not ablc‘ to open

the door. Now he didn't remember trying the door, bui Deputy Williams testified that he did try

the door and he was unable 10 open the door.” (ir. t. p. 298 line 16—p. 299 line 4). Trial -

Counse! continued her argument pointing out that “We know we have two different stories about
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how they (police) got in the house, though. Excuse me. One different stAory-and one pérson who
says he doesn’t know. He is the lieutenant. He is in charge. He coordinates. Yet, he doesn‘t
knov_v how they got into the house.” (Tr 1. page 301 lines 6-11). This Court finds Trial éounsel
articulated valid strategic reasons not objecting to the introduction of the pic!urés. Additionally,
this Copn finds Applicant fziled to provide any objeclioﬁable basis thai would prévem the CD
from being introduced into evidence. '

" Accordingly, this Court finds the Applicant has failed to prove the first prong "of the
Strickland test - that Trial Counsel! failed to render reasonably effec(i;'e assistance - under
prevailing professl'xonal norms. The Applicant failed to present specific and comi)elling evidence '
that Trial Counsel committed either errors or omissions in his repr;senlation of th-e Applicam.. »
This Court also finds the Applicant has failed to prove the second prong of Strickland - that h(_e- .
was prejudiced by Trial Counsel’s pcrformanfc. The Coun concludes the Applicant has not met
his burden of prov.ing Trial Counsel faile_d to render reasonably effective assistance.

Counsel failed 16 motion the courts for Rule 609 bulancing
analysis.

This Court finds Applicant's allegation that “Trial Counsel was ineffective fo‘r failing to
motion the court for a Rule 609 balancing ahalysis to be without merit. Counsel stated Appli‘cam
wanted to testify during trial and the court informed him that he would be impeached with his
prior offenses. Trial Counsel stated Applicant had a prior 2006 criminal ‘sexual conduct
conviction. Trial Counsel stated she explained to Applicant that he was going to be _impeached
with his priot convi-ction if he chose to testify. Trial Counsel staled she oﬁjected to the use of
conviction and argued that it would be more prejudicial than probative. VHowevcr, Trial Counsel
stated that charge was within the ten. year time period nécessary for impeachment pﬁrposeﬁ.

Trial Counsel further stated the court had a side bar where he explained that he was going (o
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allow the Applicant to be impeached with the prior conviction, but to remind him to place on the

record his 403 analysis. Trial Counse! stated the court does not like to send to the jury out

unnecessaril.y and requested counsels to remind the court to place his findings on the record.

Trial Counsel stated she forgot to remind the court to place his findings on the record until the
end of the trial. Trial Counsel stated she brought up the ciminal sexual conduct-conviction on
direct to “take the wind out of the pmsqculor's sails.” This Court-finds Trial Counsel’s
représentalion of Applicant well within the bounds of “professional norms.” Cherry, 300 S.C. at
117, 385 S.E.2d at 625 (citing Strickland). This Court finds Tria! Counsel properly objected ta
the State impeaching Applicant with his prior 2006 criminal sexual conduct com;ii:tion. .

Furthermore, this Courl finds Applicant can show no prejudice as a result of Trial

Counsel’s alleged deficiency. This Court finds that Applimhl could be impeached with his 2006

conviction for first degree criminal sexual conduct (“CSC*) because the Colf factors support that
the prabative value of the prior conviction outweighed the prejudicial effect. See State v. Colf,
337 S.C. 622, 525 S.E.Z& 246 (2000); See Rute 609(a)(1), SCRE. Clearly, the offer;se was
punishabie by mére than one year in bn’son and it occurred within the last ten .years. V See id.

Although the crime was not a'crime of dishonesty, the rule jtself recognizes thal impeachment

value exists simply because of the fact that Applicunt was convicted of a felony offense. See id.

Here, since Applicant’s other prior convictions were too remote to be used for impeachment, the
jury would have been misled into believing Applicant had a ldlally clean record - and was

therefore more credible than he actually was - absent evidence of the CSC conviction. (Tr. .. p.

-195-96). The CSC conviction’s impeachment value was enhanced for this reason. In addi(ion,'

the CSC conviction took place fairly close 1o the time of the crime and the time of trial, since it

occurred in 2006,
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Importantly, the prior coaviction for criminal sexual conduct in the first degree had
absolutely no similarity to atiempted armed robbery, kidnapping, and burglary in the first degree,

the offenses for which Appellant was on trial. Therefore, it was not at all likely that the jury

_ would believe that, because Appellant had a previous conviction for CSC, he was more likely to

“have committed the crimes for which he was on trial. See Green v, State, 338 S.C. 428, 433, 527

S.E.2d 98, 100-101 (2000) (pointing out that federal courts have held that prior convictions for
the same or similar offenses are highly prejudicial and should be admitted sparingly); State v,
Howard, 396 S.C. 173, 181, 720 S.E.2d 511, 515-16 (CL App. 2011) ("[Gliven the sirﬂilarity
between Howard's prior convictions and the offense charged, we cannot conclude Howard was -
not prejudiced by the admission of his prior convictions.”). In sum, this Court ﬁnds- that the Colf
factors supported admission of Applicant’s CSC conviction for impeachment and that the Triai‘
Counsel was not ineffective for failing to molion the court for 2 Rule 669 balancing test. .

Accordingly, this Court finds the Applicant has -failed to prove the first prong of the
Strickland test - that Trial Counsel failed to render reasonably effective assistance under
prevailing professional norms. The Applicant failed to present specific and compelling evidence
that Trial Co;:nsel committed cither errors or omissions in his representation of the Applicant.
This Court also finds the Applicani has fafled 10 prove the second prong of Strickland - that he
was prejudiced by Trial Counsel’s performance. The Court concludes the Applicant has not met
his burden of proving Trial Counsel failed to render reasonably effecti;/e assistance. |

Counsel fuiled to ohject 10 misstutements made by alleged victim
Willie Walker. o

This Court finds Applicant’s allegation that Trial Counsel was. incffective for failing to
object to Victim’s misstatements to be without merit. Applicant stated that Trial Counsel should

have objected to Victim’s statement that he did not lock the door when they exited the tri-county
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home. This Court notes that an objection to a misstatement by a witness is not propef. The

proper procedure would have been (o cross-examine the Victim on the stalement. A review of
the trial transcript reveals Trial Counsel thoroughly cross examined Victim regarding his
statement gbout not locking the door. (TT. t. p. 101 line 18—p. 102 lipe 25). waever, Triﬁl
Counsel elicited .testimony from James D. Sanders (Investigator Sandess) and Michael Williams
(Deputy Williams) who both stated that the door was locked when Lhey arrived at the lri-m@ty
homes (Tr. t. p. 190 lines 15-19; p. 204 line 23-25). As chdence by the trial transcript, Trial
Counsel was able to elicit contradictory statements regarding whether the door wis lc;ckcd at the
tri-county home, lhcreb.y bringing into question the veracity of the Victim's testimony. See
Craven_v.Cunningham, 292 S.C. 441, 443, 357 S.E2d 23, 25 (1987) ("The -credibility of
witnesses is for the triers of fact.”). Trial Counsel further argued the issues of the door lock
during closing arguments. (Tr. t. p. 298 iine 16~—p. 301 line 11). Based on the foregoing, this
Court finds Trial Céunsel’s representation of Applicant well within the bounds of “professional

norms.” Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland).

Accordingly, this Court finds the Applicant has failed to prove the first prong of the - -

Strickland test — that Trial Counsel failed to render reasonably effective assistance under
prevailing professional norms. The Applicant failed to present specific and compelling evidence
that Trial Counsel committed either errors or omissions in his representation of the Applicant.

This Court also finds the Applicant has failed to prove the second prong of Strickland - that he

was prejudiced by Trial Counsel’s performance. The Court concludes the Applicant has not met

his burden of proving Trial Counsel failed to render reasonably effective assistance.
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CONCLUSION
Bused on all the foregoing, this Count finds and concludes that the Applicant h;cm not
established any conslilutibnal violations or deprivations that would require this court to grant his
application. Therefore, this application for post-conviction relief must be denied and.dismissed
with prejudice. .
This Court notes that that Applicant must file and serve a notice of appeal within thin-y

days from the receipt by counsel of written notice of cntry of judgment 1o secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant 10 Austin v. State, 305 S.C. 453 (1991), an
bApplican‘t has a right to an appellale'counse]’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if ihe applicant wishes lo scek appellate '

review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant's

behaif. Applicant is direcied to South Carolina Appellale Court Rule 243 for appropriate
procedures for appeal.
IT 1S THEREFORE ORDERED:

1. That the Applicalion for Post-Conviction Relief must be denied and
“dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

" AND IT IS SO ORDERED this 2. _dayof _ [, 2014,

R KNOX MCMAHON
Presiding Judge

Second Judicial Circuit

A}@ /4‘/ , South Carolina
va

190f 19




- e

[y

T O

STATE OF SOUTH CAROLINA
COUNTY OF AIKEN
Darri.n Darrell Holston, #288828,
Applicant,
V.
State of South Carolina,

Respondent.

IN THE COURT OF COMMON PLEAS
SECOND JUDICIAL CIRCUIT
C/A NO: 2013-CP-02-0856

NOTICE OF MOTION AND MOTION
TO ALTER OR AMEND JUDGMENT

)
)
)
)
)
)
)
)
)
) PURSUSANT TO RULE 59(¢)
)

)

)

The Applicant, through appointed counsel betow, respectfuliy moves for the Court to

alter or amend its Order of Dismissal signed filed October 9, 2014, and received by counsel for

the Applicant on October 9, 2014. Specifically, Applicant alleges the Court failed to make

findings regarding the Applicant’s following allegations raised at the PCR hearing on August 1,

2014:

(a) Cumulative prejudice;

(b) Laboring .under conflict of interest;

(c) Failing to object to police misconduct; and

(d) Prosecutorial misconduct.

Columbia, South Carolina
October 17, 2014

Respectfully submitted on behalf of Applicant,

Lance S. Boozer e
Attorney for Applicant

807 Gervais Street, Suite 203
Columbia, SC 29201

Phone: (803) 608-5543

Fax: (803)926-3463
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STATE OF SOUTH CAROLINA
COUNTY OF AIKEN
Darrin Darrell Holston, 288828,
Applicant,
v.
State of South Carolina,

Respondent.

IN THE COURT OF COMMON PLEAS
SECOND JUDICIAL CIRCUIT
C/A NO: 2013-CP-02-0856

)
)
)
)
)
)
)  AFFIDAVIT OF SERVICE BY MAIL
)
)
)
)
)

I, the undersigned, of the Boozer Law Firm, I.LC, Attorney for Applicant, do hereby

certify that I served the foregoing Amendment to Prior Application for PCR upon the persons

below-listed by placing a copy, postage prepaid, in the United States Mail, addressed as follows:

Daniel Gourley

Assistant Attorney General
P.O. Box 11549
Columbia, SC 29211

Columbia, South Carolina
October 17, 2014

THE BOOZER LAW FIRM, LLC

L IR

Lance S. Boozer ~
Attorney for Applicant
807Gervais Street, Suite 203
Columbia, SC 29201

Phone: (803) 608-5543

Fax: (803)926-3463

FILED \O . Z/O 20[1_‘3
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SECOND JUDICIAL CIRCUIT
COUNTY OF AIKEN )
)  CASENO.: 2013 .-CP-02-856
)
Darrin Darrell Holston, #288828 ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
vs. )
A )
State of South Carolina )
-Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
Lance S. Boozer, Bar No. Daniel Gourley, Bar No.
Address: Address:
807 Gervais Street, Suite 203 P.O. Box 11549
Columbia, SC 29201 Columbia, SC 29211
Phone: 803-608-5543Fax Phone; 803-734-3737 Fax
E-mail: Other: E-mail: Other:

XJFORM MOTION, NO HEARING REQUESTED (complete SECTIONS Il and 111)
[ IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS 11 and 111)

[[IMOTION HEARING REQUESTED (attach written motion and complete SECTIONS [ and IIT)

SECTION I: Hearing Information

Nature of Motion: :
Estimated Time Needed: Court Reporter Needed:  [JYES/[ ] NO

SECTION II: Motion/Order Type
PJWritten motion attached

[JForm Motion/Order
| hereby move for relief or action by the court as set forth in the attached proposed order.

%257 10/17/14

Signature of Attomeyfor DX Plaintiff /[_] Defendant Date submitted

SECTION [II: Motion Fee
"] PAID - AMOUNT: §
B EXEMPT: [J Rule to Show Cause in Child or Spousal Support
(check reason) [} Domestic Abuse or Abuse and Neglect
[Jindigent Status [ ] State Agency v. Indigent Party
[ Sexually Violent Predator Act  [XJ Post-Conviction Relief
{_] Motion for Stay in Bankruptcy :
[J Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
(] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

[] Other:
JUDGE’S SECTION
[] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
[ ] Other: Datc:
CLERK'S VERIFICATION
Collected by: Date Filed:

[] MOTION FEE COLLECTED: $
[CJ CONTESTED - AMOUNT DUE: §

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA
COUNTY OF AIKEN |
Darrin Darrell Holston, #288828,
Applicant,
V.
State of South Carolina,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
SECOND JUDICIAL CIRCUIT
C/ANO: 2013-CP-02-0856

NOTICE OF AMENDED MOTION
AND AMENDED MOTION TO ALTER
OR AMEND JUDGMENT PURSUANT
TO RULE 59(¢)

The Applicant, through appointed counsel below, respectfully makes his Amended

Motion for the Court to alter or amend its Order of Dismissal signed filed October 9, 2014, and

received by counse] for the Applicant on October 9,. 2014. Applicant previously filed a Notice of

Motion and Motion to Alter or Amend Judgment on October 20, 2014. Specifically, Applicant

Amends his previous Motion and additionally alleges the Court failed to make findings regarding

the Applicant’s following allegation raised at the PCR hearing on August 1, 2014:

(a) Counsel failed to make a contemporaneous objection in order to preserve

Applicant’s 403 objection for direct feview.

Columbia, South Carolina
November 17, 2014

Respectfully submitted on behalf of Applicant,

LSRR

Lance S. Boozer—
Attorney for Applicant

807 Gervais Street, Suite 203
Columbia, SC 29201

Phone: (803) 608-5543

Fax: (803)926-3463
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STATE OF SOUTH CAROLINA
COUNTY OF AIKEN
Darrin Darrell Holston, #288828,
Applicant,
V.
State of South Carolina,

Respondent.

IN THE COURT OF COMMON PLEAS
SECOND JUDICIAL CIRCUIT
C/ANO: 2013-CP-02-0856

)
)
)
)
)
)
) AFFIDAVIT OF SERVICE BY MAIL
)
)
)
)
)

I, the undersigned, of the Boozer Law Firm, LLC, Attorney for Applicant, do hereby

certify that I served the foregoing Notice of Amended Motion and Motion to Alter or Amend

Judgment Pursuant to Rule 59(¢) upon the persons below-listed by placing a copy, postage

prepaid, in the United States Mail, addressed as follows:

Daniel Gourley
Assistant Attorney General
P.O. Box 11549
Columbia, SC 29211

Columbia, South Carolina
November 17, 2014

THE BOOZER LAW FIRM, LLC
Lance S. Boozer

Attorney for Applicant
807Gervais Street, Suite 203
Columbia, SC 29201

Phone: (803) 608-5543
Fax: (803) 926-3463

Page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS -
COUNTY OF AIKEN ) FOR THE SECOND JUDICIAL CIRCUIT
' )
Darrin Darrell Holston, #288828, ) Case No. 2013-CP-02-00856
Applicant, )
) RETURN TO APPLICANT'’S “AMENDED
) MOTION TO ALTER OR AMEND
V. ) JUDGMENT PURSUANT TO RULE 59(e)”
) ,
State of South Carolina, )
Respondent. )
: )

Respondent, by and through undersigned counsel, making its the Return to Applicant’s
“Amended Motion to Alter or Amend Judgment Pursuant to Rule 59&e)” would respectfully show
unto this Court:

L

Af)plicant is bresently cohﬁned in the South Carolina Departmént of Corrections pursuant to
orders of commitment of the Aiken County Clerk of Court. Applicant was true bill indicted during
the December 2010 term of the Aiken County Grand Jury for Burglary in the First Degree (2010-
GS-02-1899), Kidnapping (2010-GS-02-1903), and Attempted Ar¥ned Robbery (2010-GS-02-1905).
Wallis Alves, Esquire, represented Applicant. On May 9-12, 2011, a jury trial was held before the
Honorable Doyet A. Early, III. The jury convicted Applicant as indicted. On May 12, 2011, Judge
Early sentenced Applicant to life imprisonment for each offense, with all three sentences to run
concurrently.

A Notice of Appeal'was filed with the South Carolina Court of Appeals and Robert M.
Pachak, Esquire, perfected an appeal on Applicant’s behalf. The Court of Appeals affirmed

Applicant’s sentences and convictions on December 28, 2012. State v. Holston, No. 2012-UP-678

(Ct. App. December 28, 2012). The Remittitur was issued on January 23, 2013.

Page 1 of 3
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IL
Applicant filed an application for post-conviction relief on April 15, 2013 and amended on
July 24, 2013. An evidentiary hearing into the matter was convened August 1, 2014, at the Aiken
County Courthouse. Applicant was present at the hearing and was represented by counsel, Lance
Boozer, Esquire. The Respondent was represented by Assistant Attorney General Daniel Gourley of
the South Carblina Attorney General's Office. By written Order signed October 3, 2014 and filed
October 9, 2014, this Court denied and dismissed Applicant’s post-conviction relief action with
prejudice. A copy of this Order was served on Applicant by the Aiken Clerk of Court.
Oh October 17, 2014 and amended on November 17, 2014, Applicant filed a Motion to Alter
or Amend Judgmént Pursuant to Rule 59(e). This Return follows.
IIL
In his motion, Applicant asserts that several of his allegations are not addressed sufficiently
and asks this Court to reconsider its ruling. Respondent submits that this Court’s Order of Dismissal
contains the required ﬁndings of facts and cbnclusions of law as required by S.C. Code Ann. § 17-

27-80 (1976) and Rule 52(a) SCRCP. See also McCray v. State, 305 S.C. 329, 408 S.E.2d 241

(1991). Respondent submits that this Court properly ruled on all issues presented at the post-

conviction relief hearing and Applicant’s motion should be denied.

[Signature block on following page)

Page 2 of 3
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-
WHEREFORE, having made its-Return to the motion, the ‘State requests that the relief’

requested in the Motion be denied and that said Motion be dismissed.

Réspectfully submitted,

ALAN WILSON
Attorney General

JOHN W. MCINTOSH
‘Chief Deputy Attorney General

KAREN C. RATIGAN
‘Senior Assistant Deputy Aftorney General

DANIEL.GOURLEY
‘Assistant Atterney Gener

/ : B ATFORNEYS FOR RESPONDBNT
Office of the Attorney General/
Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3737

‘November 23,2014

Page 3 of 3:
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STATE OF SOUTH CAROLINA
e IN-THE COURT OF COMMON-PLEAS
COUNTY-OF AIKEN '

2013-CP-02-0856

N NN

DARRIN DARRELL HOLSTON, #288828:)
Applicant,

S AFFIDAVIT OF SERVICE BY MAIL.

. STATE OF SOUTH CAROLINA,

Respondent.

1. Tamanemployee:of the Respondentin the above-captioned action:

2. Regular communication by mail exists throughout the-State of Southr Carolina.and that this
is & proper -circumstance of service by mail.

3. Thave this day-servedacopy-of the Return to Applicant’s-“Amended Motion to Alter
or Amend Judgment Pursuant to Rule 59(¢)” in.the above:captioned matter on'the following
person by:depositing same in the United States mail, postage prepaid:

Lance:S. Boozer; Esquire
The Boozer Law Firm, LLC
807 Gervais: Street, Suite 203
Columbia, SC 29201

DATED this the 25th day. of November, 2014

Caroline:Collins, Legal Assistant
For Respondent
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IN THE COURT OF COMMON PLEAS
FOR THE SECOND JUDICIAL CIRCUIT .

STATE OF SOUTH CAROLINA
COUNTY OF AIKEN

Darrin Darrell Holston, #288828, Case No. 2013-CP-02-00856
Applicant, o S
ORDER DENYING APPLICANT'S
MOTION TO RECONSIDER AND -
MOTION TO ALTER OR AMEND

JUDGMENT PURSUANT TO RULE 59(E)

V.

State of South Carolina,
Respondent.

-

Applicant, by and through counsel, moved this Coﬁrt to Alter or Amend Judgment Pursuant
to Rule 59(e) and to Reconsider its denial of the Applicant's request ,fo.r pqs;-con\'iclion relief.

Applicant is prcsently‘confincd'in the South Carolina Departmeﬁt of Corrections pﬁrsuant to
orders of commitment of the Aiken County Clerk of Court. Applicant was trﬁe bill indicted during
the December 2010 term of the Aiken County Grand J ury for'Burglary- in the Fifsf Degre’e '(2010-
GS-02-1899), Kidnapping (2010-GS-02-1903), and VAltcmpted Ar_mr_:d Robbery (2010-GS-02-1905).
Wallis Alves, Esquire, represented Applicant. Qn May 9-12, 2011, a jury trial ‘was held before the
Honorable Doyet A. Early, I11. The jury convicted Applicant as indicled. On May 12, 2011, Judge

Early sentenced Applicant to life imprisonment for gach offense, with all three sentences to run-

_concurrently.

" A Notice of Appeal was filed with the South Carolina Court of Appeals and Robert M.
Pachak, Esquire, perfected an appeal on Applicant's behalf. The Court of Appeals affirméd

Applicant’s sentences and convictions on December 28, 2012, State v. Holston, No. 2012-UP-678

(Ct. App. December 28, 2012). The Remittitur was issued on January 23, 20]3‘_. _
Applicant filed an application for post-conviction relief on April 15, 2013 and amended on
July 24, 2013. An evidentiary hearing into the matter was convencd August 1, 2014, al the Aiken

County Courthouse. Applicant was present at the hearing and was represented by counsel, Lance -

Page 1 of 2 /EV
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Boozer, Esquire. The Respondent was represented by Assistant Attorney General Daniel _Gour]ey of
the South Carolina Attorney General's Office. By writien Order signed October 3, 2014 and ﬁlgd
October 9, 2014, this Court denicd and dismisscd Applicant’s post—convicfion relief action with
prejudice. A copy of this Order was served on Applicant by the Aiken Clerk of Court.

On October 17, 2014 and amended on November 17, 2014; Applicant filed a Motion to Alter
or Amend Judgmeﬁt Pursuanl to Rule 59(e) and Motion to Reconsider.

In these motibns, Applicant.asserts that several of his allegations ﬁre not addressed

sufficiently and asks thjé Court to reconsider its ruling. After reviewing the Applicant's Motion,
testimony, facts, and circuxﬁstances presented to the Court, tﬁe‘ Court-find.s its Order of Dismissal -

contains the required findings of facts and conclusions of law as required by S.C. Code Ann. § 17-

27-80 (1976) and Rule 52(a) SCRCP. See also McCray v. State, 305 S.C. 329, 408 S.E.2d 241
(1991). The Court properly rqled on all issues presented at the post-conviction relief. Thveréfore, itis
ORDERED that the Applican-t’s Motion to Reconsider and Motion' to Alter o'r Amend Judgment -
pursuant to Rule 59(e) are DENIED, and the prior ruling is reaffirmed in toto. ) |

BY: % v %%//

The &onorable R. Knox McMahon
Presiding Judge ‘

Vi : Eleventh Judicial Circuit
March 20" /2015

Page 2 of 2
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STATE OF SOUTH CAROLINA)
: )
COUNTY OF AIKEN )

IN THE COURT OF THE MAGISTRATE

THE STATE OF SOUTH CAROLINA )

PLAINTIFE(S)
VS.

DARRIN D. HOLSTON

)
) PREL[M]NARY HEARING TRANSCRIPT
) WARRANT NO.: M025799; M035239;

) MOQ?] 64, M007166; & MO007167

Y -

}

DEFENDANT(S)

Magistrate Court is back in session for the

purpose of conducting a preliminary hearing on this 27% day of October,

2010. Let the record show we’re now going into the case of the

State v. Darrin Holston, who is charged under warrant M025799 with

kidnapping. He’s also charged under warrant M035239 with armed

robbery. He's charged under warrant M007164 with burglary 1% degree.

Charged under warrant M007166 with possession of a weapon during

the commission of a violent crime. Also, charged under warrant

M007167 with possession of a firearm by a coavicted felon. Let the

record show the defendant is present in court and represented by attorney

Wallis Alves, with the public defender’s office. Representing the State

is assistant solicitor Sam Grimes. Let the record further reflect that the

preamble to this preliminary hearing will be the same as all prior
preambles with regards to any waivers and any stipulations. [s this

satisfactory with the defense?

¢ OUASFI FOR DFEONSE

s, Ve d oy
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THE COURT With the State?

THE STATE Yes, Your Honor.

THE COURT Let me ask the Victim Services folks, has the
victim been notified?

VICTIM SERVICES - Yes, Judge.

THE COURT Aliright. Please call your witness.

THE STATE The State calls Investigator Sanders.

THE COURT Det. Sanders, if you’d raise your right hand

please, sir. Do you swear or affirm the
testimony you're about to give is the truth,

the whole truth, and nothing but the truth so help you God?

INV. SANDERS 1 do.

THE COURT

Please answer any questions.

THE STATE QUESTIONING WITNESS

Q:

Inv. Sanders, can you please present us with the facts and circumnstances
that led to the arrest of the defendant on this charge?

Yes, sir. The investigation disclosed that on 07-17-2010 at approximately
0230 hours Mr. Holston kicked open the front door of a residence located
at [ i~ ~iken. which-is in Aiken County. That residence
belonged to Td-Development Center. The residence was housing four .
handicapped and disabled people. Three of them were in the residence

at the time of the incident. The victim, Willie Walker, was on stafT in

the residence at the time of the burglary. Mr Walkes states that. Mr

589
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Holston held him at gunpoint and demanded money. He stated a few
minutes after the first suspect kicked the front door in a second

B ey,
unidentified black male entered the residence and also demanded money

oY

from him. Holston then forced Walker into Walker’s vehicle with the
pr— ]

intention of Walker to go to the bank and use his ATM card to withdraw
money from his account, Holston continually in the trip there, with Mr.
Holston in the car in the passenger side, and Mr. Walker was in the
driver’s side driving his vehicle, who stated Mr. Holston held a gun to his
head and continually threatened to shoot or kill him. While on Wheat
Road in route to the bank Walker sped up his vehicle. Mr. Walker stated
he felt like that even if he gave the money they were still vgoing to kill him
so he said he sped his vehicle up. Mr. Walker stated his vehicle was
being followed by the second suspect. Walker fearing for his life jumped
from his moving vehicle. The vehicle crashed into a tree causing injury to
Holston. The victim was also injured as a result of jumping from the
vehicle. Witnesses Salléy and Vaughn observed Walker jumping from the
vehicle and the vehicle crashing and Walker requested they call 911 for
help that he was being robbed. Both witnesses provided statements.

Holston was arrested and transported by ambulance 1o MCG for treatment.

" I 'then obtained warrant number M-025799 for kidnapping, M-007164 for

burglary 1%, M-035239 for attempted armed robbery, M-007166 for
possession of a firearm during the commission of a violent crime, and

M-00T1RT7 fo possession of a fircarm by 2 sielert-felon Mr Holston's
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records indicate that he was convicted on 06-26-2006 for criminal

sexual conduct 1% degree, which is classified as a violent crime.

Q: Do you have a copy of the defendant’s NCIC?
Yes, sir, I do.

Q: On the page containing charges related to 1993. It should be toward the

beginning. There was an arrest on...

COUNSEL FOR DEFENSE Judge, [ would object to any line of questioning
conceming his record. There’§ been testimony
that Mr. Holston has been charged or convicted

of a violent crime, which I think satisfies. Well, actually the staﬁzte
requires crime of violence, which I think criminal sexual c-oﬁduct still
satisfies...

THE COURT Okay.

THE STATE Your Honor, criminal sexual conduct is not

listed as 2 crime of violence; however, the
_ State is trying to elicit testimony as to another

prior conviction that would be considered a crime of violence. It may
come down to interpretation of the statute, but the statute says assault
with intent to commit assaqlt with intent to kitl, commit rape, rob,
assault, a dangerous weapon. Lf the defense is conceding that CSC
would be an assault with the intent to commit rape then potentially the
statute would be satisfied. But other than that it also includes burglary,

which tire Stalds tvi e to 2ficit Bsimaeny as to

-4-
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THE COURT Do you have that history?
INV. SANDERS Yes, sir.
THE COURT Go ahead and testify to it.

THE STATE CONTINUING QUESTIONING

A:

o R > NP

On 06-18-1993 Mr. Holston’s record indicates he was arrested for
burglary 2™ and it shows that he was convicted a court date of
08-09-1993.

Thank you. Is [ i Aiken County?

Yes, sir.

Did you iﬁdicate that there was some people that live at that residence or
what type of building is that?

1t’s a Tri-Development. They provide residential care for some handicap
disabled people that are there.

So there are people living in that building?

Yes, sir.

Did the defendant indicate what type of weapon was presented?

A handgun.

Did the victim indicate ...beg the Court’s indulgence for just a moment.

Please answer any questions defense counsel may have for you.

COUNSEL FOR DEFENSE ON CROSS EXAMINATION

Q:

A

Were there any witnesses, other than Mr. Walker, to the door being kicked
in and Mr. Holston coming into the house?

No. ma’am  According 10 Mr Walker the residents that weie there who
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were handicapped or disabled were in their rooms at the time and when
Mr. Holston and the other male came in it was basically all confined to the
basically to one room there where Mr. Walker, the victim, was at. We did
take pictures of the door, which was consistent with the damage that he
said was to the door. We did observe damage and take pictures of the
damage to the front door.

None of the other residents heard anything?

I haven’t spoken with the other residents due to the way it was described
to me with the where they were at they were asleep at the time and the
various problems they have as a result of their disabilities and handicaps.
I have not spoken with them.

And did Mr. Walker get a look at the second person he says came in the
house?

Yes, ma’am,

Was he able to give a description of that person?

1 don’t recall specifically what ke told me other than it was a black male.
l believe what he said was the second guy came in a few minutes after
Mr. Holston was in there. Was only in there for just a second and almost
immediately left back out.

Did you get a written statement or a taped statement from Mr. Walker?

I don’t recail. I'll have to go back and check.

And the car that they were in when it crashed was Mr. Walker’s car?

Yes. ma'am
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And does Mr. Walker — according to the according to the statements Mr.
Holston was wearing boxer shorts and socks only?

Yes, ma’am, and gloves.

And gloves?

Yes, ma’am,

Were the gloves obtained from the scene?

There was one latex glove obtained from one of his hands and a white
cotton glove, I believe white cotton glove, it was a cotton glave from his
other hand.

You got a latex glove off of one of his hands and a cotton glove off the
other hand?

Yes, ma’am. Deputy Hahn collected the latex glove and a cotton type
glove from Holston at the accident scene. She stated Holston had the
latex glove on his left hand and the cotton one on his right hand. States
she photographed both the victim and the suspect and documented
their injuries and collected what clothing was there.

The gloves were put into evidence as well?

Yes, ma’am.

Okay. Do you have the evidence sheet with those?

I don.’t have it in the case file, but ['ll be glad to make a copy.

All right. So from what the witnesses have said that when the car
crashed Mr. Holston was not wearing any clothes other than the boxers

and 1 belicve a pair of sochs and these gloves

.7-
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He hed a gun in his lap.

When the police came or do you know if it was EMS first to the scene or
were the police first to the scene?

I'm not sure. | know talking to Lt. Abdullah and the deputies there I'm
not sure who arrived there. Idon’t recall off the top of my head who
arrived there first. [ know Mr. Holston was still in the car while the
Sheriff"s Office was there, prior to his being transported by them, and
that’s when Deputy Hahn obtained the gloves from Mr. Holston.

So he Mr. Holston remained in the car? '

Yes, ma’am.

And he was injured?

Yes, ma’am. Ithink at some particular point I think at some particular
point he got out of the car but [ know according to the witnesses there
right after the accident he remained in the car for some period of time.
But he was still on the scene when the deputies were there.

All right. I'm looking at the CAD incident report and it says do you
have that?

Yes, ma'am.

It says, I'm looking down at the time 2:42.

Yes. ma‘am.

It says, man sitting on his porch is the guy that was doing the robbing and
has the gun.

Yes. ma'am  That's what it says.

-8
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Do you know who they were referring to?
No, ma’am. Probably, I mean, it’s possible it could have been Mr.

Holston. I know from what the witnesses said after the wreck they

walked over there. One of the witnesses actually walked over and

saw Mr. Holston sitting on the passenger side. He appeared to be

out of it. Saw the gun on his lap. He said a few minutes, a few seconds
go by. He hears another vehicle coming at a high rate of speed. The
second guy in the white Explorer jumped out. Started asking where his
‘M..F..’ partner was at. He said Mr. Walker saw the second guy pull

up there and jump out. The victim actually ran into the woods and one of
them had to go get him. They said he appeared to be scared and ran from
there. At some point I believe I recall him.saying Mr. Holston got out of
the car, and was kinda dazed and out of it. As a matter of fact I recall now
he said Mr. Holston was asking to use his cell phone. He kept asking
Mr. Holston kept asking one of the guys there to use Ahis cell phone. |
believe one of them, I'll have 1o go back and look, 1 think one of them
was concerned about him using it because of the amount of blood he had
c;:n him. Bul they said he appeared to have tried to call somebody and it
didn’t appear that he actually talked to anybody and just a few seconds
later is when the Explorer pulled up.

After Mr. Holston...

Had tried to use ...

Tried to use the phone.

9.
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Yes, ma’am.

Did they have any conversation with the person in the Explorer?

Other than he jumped out said he kept he kept asking where's my ‘M..F.’
partner, where's my “M..F..” partner and the victim, Mr. Holston, was
apparently in the front yard at that time and they didn’t know which one

he was talking about. But he said kinda pointed to which one he was

" 1alking about. That’s when the victim took off, At some point they said

.that one of the suspects, I mean, I'm sorry, one of the witnesses said the

second suspect took the gun off his lap while he was still sitting in the car
and told him to keep his mouth shut he was out of there,

Wait a minute. The second person took the gun off of whose lap?

Mr. Holston’s lap while he was still in the vehicle.

And told Mr. Holston to keep his mouth shut?

Yes, ma’am, that he was out of there and he jumped in the Explorer and
took off. It would have been after that point that Mr. Holston actually got
out of the vehicle.

Okay. So you think he used the phone?

Yes, ma’am. Ido.

After the other person.

Yes, ma’am. If 'm correct they said, if | recall correctly now. He was in
the car. The second car pulled — the first witness said he walked over
there, looked in the car, saw Mr. Holston was out of it. Saw the gun on his

lap then he backed oif. He said a short time after that he heard the second

-10-
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car speeding up. The guy in the Explorer came out there asked those
questions, walked over to the car, reached in through the driver’s side

of the window took the gun out. Stuck the gun in his waistband. Told
Mr. Holston to keep his mouth shut he was out of there and then it would
have been after that time that Mr. Holston was asking to use the guy’s
cell phone. But they said it didn’t appear that he actually spoke with
anyone when he'was using the phone.

Okay. And it was during the time when the first one the second man
drove up that Mr. Waiker ran into the woods?

Yes, ma’am. If] recall correctly what they told me was once the second
suspect came up here and jumped out of the car Mr. Walker was up there
at the front yard, you know, requesting they call 911, they’re trying to rob
him and then he actually took off toward the wood line and said the guy
appeared to be scared and ran toward the wood line. [inaudible] had to
said they physically went over and got him and brought him back to the
porch.

What injuries did Mr. Walker have?

Road rash.

Beg the Court’s indulgence one moment. Was anything actually taken
from Mr. Walker?

Not that ! recall.

Was there any contraband or any illegal items found inside the vehicle?

Not that | recall,
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Did ya’ll search the vehicle?

The deputy on the scene did an inventory of the vehicle.

Mr. Walker’s vehicle?

Yes, ma’am, and photographs. 1 think forensics responded and

Inv. Johnson processed and photographed the vehicle.

Okay. Do did either one of the two witnesses, were there only two
witnesses to this accident?

Two that I spoke to. What the witnesses told me that there were
numerous people there. All of them saw the same thing but most of
those people had left prior to my arrival there. They said if there was
any problem with their stary the way these two witnesses explained to me
would be repetition what they were saying. They weren’t there at the
scene so I took the statements from those two because they said they
could provide the names if needed.

All right. Did either one of the two witnesses say that they saw Mr.
Walker go back to the vehicle prior to the police coming?

Here’s what Mr. Salley said. Mr. Salley and Mr. Vaughn had stated
they, along with several other people, were sitting on the front porch
and heard a vehicle coming down the road at a high rate of speed. Both
the witnesses stated when the vehicle gbt in front of the house the
victim jumped out of the vehicle and the vehicle crashed in the tree.
They both stated the victim got up and walked in the yard yelling that

they were trying to rob him cali 911  Witness Salley stated he walked
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across the road and observed a black male in the passenger side of the
vehicle. Salley stated the black male was bleeding badly and appeared

out of it. He stated he observed a pistol in the black male’s lap. He

" stated he backed off and walked back across the street. Salley and

Vaughn stated they then heard another vehicle and the white vehicle,
believed to be a 90’s model Explorer, péssib!y an Expedition, pulled

up rapidly. They stated that black male got out repeatedly saying,
“Where’s my M. F.. partner?” They stated they asked the black male
who was talking who they were talking about and they pointed at the
victim standing in the yard and pointed that someone was still in the

car. They stated the black male stated he was talking about his partner,
that M. F.. that was in the passenger seat. They stated they told him the
guy was still in the passenger seat injured and out of it. Salley stated

the black male walked over to the car and Mr. Salley also walked over

to the car with him. Salley stated the black male reached in and got

the gun and put the gun in his waistband. Salley stated that black male
told the injured guy that he was getting out of there and for him, talking
about Mr. Holston, to keep his mouth shut and not tell anybody anything.
They stated the black male then sped off in the Explorer. They stated the
injured guy got out of the vehicle and walked into the yard asking to use
the telephone. They stated wﬁen the injured guy started walking in the
yard that the victim ran off away from the guy. They stated the victim

was obviously scarcd of the guy and would run.away any time he started

-13-
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THE STATE

getting near the victim. They stated the injured subject kept asking to use
his phone stating he needed to call his partner. They stated the subject
kept telling him not to call the ambulance or the police. Salley stated the
subject used his phone and called the same number twice. Salley stated it
did not appear Anyone answered as the subject never said anything and
each call was just a couple of seconds. He then provided the phone
number that Mr. Holston used and they stated the subject in the car,
talking about Mr. Holston, only had boxer shorts on. He stated the orly
thing they saw the second they physically saw the second suspect take
from the vehicle was the gun.

Okay. And they never saw Mr. Walker take anything out of the car?
No, ma’am.

Okay. May I ask what were you reading from?

Pardon me?

What were you reading from?

The supplemental report that I prepared.

There's a supplemental report to this?

Yes, ma’am. It’s the final, this has been turned in or forwarded to the,
it's a four page supplemental, which is the last report done in this case
and it’s awaiting to be sent with the GSC packet over-to the Solicitor’s
Office.

So ya'll have that?

1 don’t know which specific...
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COUNSEL FOR DEFENSE CONTINUING CROSS EXAMINATION

Q: It hasn’t been sent to the Solicitor’s Office yet?
A Not that I'm aware of.
Q: Can | take a moment to look at that please? Were any clothes of

Mr. Holston ever found?

Other than what he was wearing at the time of his arrest?
Yes.

Not that I'm aware of.

Are there any cameras at this Tri-Development home?
Not that I'm aware of.

Thank you. Did you ever talk to Latasha Corley?

RS A SR T A

I don’t recall whether I’ve talked to her or not. Tri-Development, I
recall, talked to her, but I don’t recall if I spoke with her or not.
Q They were investigating her to see whether or not she had any
connection to this incident with Mr. Holston?
A At some particular point | received a call from Mr, Walker. Mr.
Walker has passed along to his supervisors at Tri-County that he had
t;<>und out somewhere that supposedly Ms. Corley was the girtfriend of
Mr. Holston and that Ms. Corley had worked at the home on-
- at some time in the past and he was just wondering if there’s any
connection, 1 know he made those concerns to Tri-County Development
and { know they said they interviewed her and to the best of my

recollection, based on that interview, i | recall correctly, T believe they
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said they don’t believe she was dating Mr. Holston anymore. They didn’t
feel like she had any connection or anything to do with what happened to
Mr. Walker that night. It was simply a matter that Mr, Holston would

have known about the house because his ex-girlfriend worked there.

Q Okay. Do they normally keep money or anything of value in that house?

A Not that I’'m aware of.

Q: Do you know if Tri-Development investigated Mr. Walker for anything
to do with this?

A: Not that I'm aware of.

Q: Okay. Idon’t have any further questions. I only have one motion.

THEVCOUR'T Go ahead, Ms. Alves.

COUNSEL FOR DEFENSE Your Honor, 1°d move to dismiss the charge of
| armed robbery. Your Honor, there does not

appear to have been anything actually taken and

armed robbery requires the taking and carrying away of someone else’s
property by use of with threat of a deadly with a deadly weapon and there
does not appear to have been any robbery here. [ think the more
appropriate charge would be attempted armed robbery if Your Honor
chooses to amend the charge rather than to dismiss the charge of armed
robbery. But there does not appear to have been an actual armed robbery
completed here.

THE COURT All right. I'l] agree with your motion. 1’'m

gaing to change it to criminal intent armed

-16-
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robbery on warrant M035239. I'll reflect it as

criminal intent armed robbery rather than armed robbery.

COUNSEL FOR DEFENSE
THE COURT
COUNSEL FOR DEFENSE
THE STATE

THE COURT

Well, would it just be attempted armed robbery?
Attempted.

Okay.

Thank you, Your Honor.

Thank you.

S.L.LYNN, JR,, MAGISTRATE
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