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MOTION TO SUPPLEMENT THE RECORD

Appellant John Wieland Homes and Neighborhoods of the Carolinas, Inc. as

March 24, 2017 (attached hereto as Exhibit A).

[Separate Signature Page Follows]
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Respondents.

Successor by Statutory Merger to John Wieland Homes and Neighborhoods of South
Carolina, Inc, John Wieland Homes of Charleston, Inc., John Wieland Homes, Inc,
Builders Support Services of the Carolinas, Inc., hereby moves this Court for an
Order pursuant to Rules 212(b) and 240, SCACR, supplementing the Record on
Appeal with the Orders Granting Directed Verdict as to Certain Causes of Action

executed by The Honorable Deadra L. Jefferson on March 24, 2017 and filed on



April 26, 2017

Andr ott Haselden
Jugff Paul Novak
OWSER NEWMAN & BESLEY, LLC

215 East Bay Street, Suite 303
Charleston, SC 29401
(843) 216-6940

Theodore Luke Manos

ROBERTSON HOLLINGSWORTH & FLYNN
177 Meeting Street, Suite 300
Charleston, SC 29401

(843) 723-6470

Attorneys for Builder Support Services
of the Carolinas, Inc., John Wieland
Homes and Neighborhoods of South
Carolina, Inc., John Wieland Homes and
Neighborhoods of the Carolinas, Inc.,
John Wieland Homes Inc., John Wieland
Homes of Charleston, Inc.
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Waverly at Hamlin Plantation Townhome
Association, Inc., ’

Plaintiffs,
Vs.

John Wieland Homes and Neighborhoods
of the Carolinas, Inc., et al.,

Defendants.

STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Stephen Deﬁby, etal.,
Plaintiff,
Vs.

John Wieland Homes and Neighborhoods
of the Carolinas, Inc., et al.,

Defendants.

Presiding Judge:
Counsel for Plaintiff:

Counsel for John Wieland Homes:

Date of Hearing:
Court Reporter:

IN THE COURT OF COMMON PLEAS

C/A No.: 2013-CP-10-3326
———

ORDER GRANTING DIRECTED
VERDICT AS TO CERTAIN
CAUSES OF ACTION

\:; o
IN THE COURT OF COMMON PLEAS  * )

C/A No.: 2014-CP-10-4335
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Hon. Deadra L. Jefferson
John Hayes, IV, Esq.

I. Keith McCarty, Esq.
Mary Margaret Noland, Esq.
Theodore Manos, Esq.
Andrew Haselden, Esq.
Justin Novak, Esq.

January 26, 2016

Phyllis Norton
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THIS MATTER came before the Court for a consolidated trial by jury on January 23-
30, 2017. Present at the trial were John.Hayes, Esquire, Mary Margaret Noland, Esquire and I.
Keith McCarty, Esquire, representing the Plaintiffs, and Theodore Manos, Esquire, Justin Novak,
Esquire and Andrew Haselden, Esquire, representing Defendant John Wieland Homes. At the
close of Plaintiffs' case on January 25, 2017, this matter came before the Court, pursuant to Rule
50 of the South Carolina Rules of Civil Procedure, on a Motion for Directed Verdict by the
Defendant John Wieland Homes as to various causes of action asserted by Plaintiffs. Viewing
the evidence and all reasonable inferences in the light most favofable to the Plaintiffs, the
Defendant John Wieland Homes' Motion for Directed Verdict is hereby granted in part and
denied in part.! |

| INTRODUCTION

In their amended pleadings, Plaintiff Waverly at Hamlin Plantation Tothome
Aésociation, Inc. asserted six (6) causes of action against Defendant John Wieland Homes.? The
clgss action suit involving Stephen Denby as class representative asserted fourteen (14) causes of

action against Defendant John Wieland Homes.> However, during the trial and prior to

! At the time of the motion the Court ruled contemporaneously indicating that a formal Order would be
submitted by the Court.

2 Plaintiff Waverly at Hamlin Plantation Townhome Association, Inc. pled the following causes of action
against Defendants John Wieland Homes in their Amended Summons and Complaint, filed December 19,
2014: (1) Unfair Trade Practices; (2) Breach of Implied Warranty of Fitness of Habitability; (3) Breach of
Implied Warranty of Fitness for Particular Purpose; (4) Negligence; (5) Breach of Contract; and (6) Breach of
Fiduciary Duty.

3 The class action suit, involving Stephen Denby as class representative pled the following causes of action
against Defendant John Wieland Homes in their Amended Summons and Complaint, filed March 4, 2015: 1)
Negligence, Professional Negligence, and Gross Negligence; (2) Negligent Misrepresentation; (3) Breach of
Implied Warranty; (4) Breach of Implied Warranty of Fitness of Habitability; (5) Breach of Implied Warranty
of Fitness for a Particular Purpose; (6) Breach of Implied Warranties as to the Project's Development and
Construction; (7) Individual Liability as to the Developer Defendants; (8) Violation of the S.C. Unfair Trade
Practices Act, S.C. Code § 39-5-10, et seq.; (9) Breach of Fiduciary Duty by Initial Board Members of the
Waverly at Hamlin Plantation Townhome Association, Inc.; (10) Breach of Fiduciary Duty; (11) Breach of
Contract; (12) Violation of the Residential Property Condition Disclosure Act; (13) Strict Liability; and (14)
Alter Ego Liability and Piercing the Corporate Veil.
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Defendant John Wieland Homes' Motion for Directed Verdicts, Plaintiffs stated, on the record,

that they were only proceeding on the following causes of action:

Denby: (1)
)

(3)
4)
)
(6

Waverly: M
-

()
4
()
(6)

Negligence;

Breach of Implied Warranties of Habitability, Workmanlike
Service, and Good Faith and Fair Dealing;

Breach of Warranty;

Violation of the South Carolina Unfair Trade Practices Act;
Breach of Fiduciary Duty; and

Negligent Misrepresentation.

Negligence;

Breach of Implied Warranties of Habitability, Workmanlike
Service, and Good Faith and Fair Dealing;

Breach of Warranty;

Violation of the South Carolina Unfair Trade Practices Act;
Breach of Fiduciary Duty; and

Negligent Misrepresentation.

STANDARD OF REVIEW

Pursuant to Rule 50(a) of the South Carolina Rules of Civil Procedure, a trial court may,

upon a motion by a party at the close of evidence offered by the party’s opponent, direct a

verdict if the case presents only questions of law. When considering a party’s Rule 50, SCRCP,

motion for directed verdict, the trial court must view the evidence and any reasonable inferences

therefrom in the light most favorable to the nonmoving party. Eadie v. Krause, 381 S.C. 55, 57,

671 S.E.2d 389, 390 (Ct. App. 2010); Law v. S.C. Dep't of Corrs., 368 S.C. 424, 434, 629 S.E.2d

642, 648 (2006); Cutchin v. South Carolina Dept. of Highways & Public Transportation, 301

S.C. 35, 389 S.E.2d 646 (1990). The court cannot ignore facts unfavorable to the nonmoving

party and must determine whether a verdict for the party opposing the motion would be

reasonably possible under the facts. Hopson v. Clary, 321 S.C. 312, 468 S.E.3d 305 (Ct. App.

1996); Haulbrooks v. Ovverton, 295 S.C. 380, 368-S.E.2d 676 (Ct. App. 1988). A jury issue is

not created where the evidence taken as a whole is susceptible to only one reasonable inference.

19
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Hopson, 321 S.C. at 314, 468 S.E.2d at 307; Whelan v. Welch, 304 S.C. 548, 405 S.E.2d 836 (Ct.
1 App. 1991). "It is not the province of the court to weigh thé testimony, but simply to determine if
there is any relevant, competent testimony reasonably tending to establish the material elements
of plaintiff's cause of action." Chaney v. Burgess, 246 S.C. 261, 266, 143 S.E.2d 521, 523

(1965). “If more than one reasonable inference can be drawn . . . the case should be submitted to

the jury.” Id.
LEGAL ANALYSIS
L Defendant John Wieland Homes' Motion for Directed Verdict in the class action suit
involving Stephen Denby as class representative is granted in part and denied in
part.

After considering the arguments of counsel and the evidence presented, the Court grants
Defendant's Motion for Directed Verdict in the class action suit involving Stephen Denby as
class representative as to the following causes of action: (1) Breach of Implied Warranties of
Habitability, Workmanlike Service, Fitness for a Particular Purpose, and Good Faith and Fair
Dealing; (2) Violation of the South Carolina Unfair Trade Practices Act; (3) Breach of Fiduciary
Duty; and (4) Negligent Misrepresentation. Further, the Court denies Defendant's Motion for
Directed Verdict as to the following causes of action: (1) Negligence; and (2) Breach of

Warranty.

A. Breach of Implied Warranties of Habitability, Workmanlike Service, and Good
Faith and Fair Dealing

Although not originally pled in Plaintiffs Complaint,® Plaintiffs claims against

Defendant John Wieland Homes concerning Breach of Implied Warranties were pled during the

4

4 Plaintiff's Amended Summons and Complaint, filed March 4, 2015, raises the following causes of action
concerning Implied Warranties: Breach of Implied Warranty; Breach of Implied Warranty of Fitness of
Habitability; Breach of Implied Warranty of Fitness for Particular Purpose; and Breach of Implied Warranties
as to the Project's Development and Construction. However, during the trial, Counsel stipulated that the
underlying causes of action actually pled by the Plaintiffs were better characterized as follows: Breach of
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proceedings as follows: Breach of Implied Warranty of Habitability, Workmanlike Service,
Fitness for a Particular Purpose, and Good Faith and Fair Dealing.

The Implied Warranty of Workmanlike Service states that "[a] builder who contracts to
construct a dwelling impliedly warrants that the work undertaken will be performed in a careful,
diligent, workmanlike manner." Smith v. Breedlove, 377 S.C. 415, 422, 661 S.E.2d 67, 71
(2008). This warranty is separate and distinct from the warranty of habitability. "In a sale of a
new house by a builder who is also the seller, there is both an implied warranty that the house
was built in a reasonably workmanlike manner and an implied warranty that the house is
reasonably suitable for habitation." 17 S.C. Jur. Construction Law § 54 (citing, Kennedy v.
Columbia Lumber & Mfg. Co., 299 S. C. 335, 384 S. E. 2d 730 (1989). "To establish a claim for
breach of an implied warranty of workmanlike services, a plaintiff must show that the builder
failed to perform its work in a careful, diligent, and workmanlike manner." Magnolia North
Property Owners' Ass'n, Inc. v. Heritage Communities, Inc., 397 S.C. 348, 725 S.E.2d 112 (Ct.
App. 2012). "An implied warranty of workmanlike service extends not only to the original
purchasers of the home, with whom the builder is in privity, but to subsequent purchasers who
may pursue a cause of action in contract or tort against a builder for a reasonable period after the
home's construction." Fields v. J. Haynes Waters Builders, Inc., 658 S.E.2d 80 (S.C.
2008)(emphasis added). | |

In contrast, the Implied Warranty of Habitability is synonymous with the Implied
Warranty of Fitness for its Intended Use, and concerns the sale of new homes. A builder/vendor
of a new house gives his purchaser an implied warranty that the house is fit for its intended use.

See, Lane v. Trenholm Bldg. Co., 267 S.C. 497, 229 S.E.2d 728 (1976). Kennedy v. Columbia

Implied Warranty of Habitability, Breach of Implied Warranty of Fitness for Particular Purpose, and Breach of
Implied Warranty of Workmanlike Service and Good Faith and Fair Dealing.
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Lumber and Manufacturing Company, Inc. makes clear that Implied Warranty of Habitability
springs from the sale of a new home. 299 S.C. 335, 384 S.E.2d 730 (1 989) ("the warranty of
habitability arises or springs frorﬁ the sale of the home").

The causes of action concerning the Implied Warranties are inapplicable to the class
action Plaintiffs. The Implied Warranty of Habitability pled by Plaintiffs concerns the
construction of new hémes. Additionally, this type of warranty focuses on the transaction of the
new homes sold to the homeowners. In the present case, Plaintiffs provided no evidence that the
Homes were purchas‘ed from the builder/vendor nor did Plaintiffs provide evidence that the
homes were built recently. In fact, the construction of the homes commenced over ten (10) years
ago. As such, Plaintiffé' claim for Breach of Implied Warranty of Habitability fails.

Similarly, Plaintiff's cause of action for Breach of Workmanlike Service also fails. This
cause of action allows subsequent purchasers to bring suit against a builder even in the absence
of contractual privity. However, this cause of action must be brought within a reasonable period - -
after the construction of the new home. The céns&uction of the class action Plaintiffs' homes
occurred over ten (10) years ago. As such, the Implied Warranty of Workmanlike Service is
untimely as it was not brought within a reasonable time period. Further the record is void of any
testimony regardmg any sales transactions of the residences.

Finally, there exists no Implied Warranty of Good Faith and Fa1r Deahng In every
contract, there exists an implied covenant of good faith and fair dealing. Time Warner Cable v.
Condo Services, Inc., 381 S.C. 275, 672 S.E.2d 816 (Ct. App. 2009). However, this cause of
action is not separate and distinct from a claim fdr breach of contract as it musf be treated as
merely another term of the contract ‘at issue. RoTec Services, Inc. v. Encompass Services, Inc.,

359 S.C. 467, 597 S.E.2d 881 (Ct. App. 2004). Accordingly, as Plaintiffs did not bring a cause of

)
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action for Breach of Contract, Defendant John Wieland Homes' Motion for Directed Vex;dict is
granted as to the Implied Warranty of Good Faith and Fair Dealing.

Finally, the record is devoid of any evidence supporting the Plaintiffs' claims concerning
Breach of Implied Warranties as the Plaintiffs failed to produce any evidence to support this
cause of action. The evidence and testimony provided by Plaintiffs in their case in chief is ple&
as ‘a Negligence cause of action rather than an Implied Warranties cause of action. Accordingly,
Defendant John Wieland Homes Motion for Directed Verdict as to the class action Plaintiffs'
cause of action for Breach of Implied Warranties is granted while their Motion for Directed
Verdict as to the Negligence cause of action is deniéd.

B. Violatiorln of the South Carolina Unfair Trade Practices Act

The Plaintiffs' cause of action for Violation of the South Carolina Unfair Trade Practices
Act also fails. Seétion 39-5-20 of the South Carolina Code of Laws outlines the South Carolina
Unfair Trade Practices Act and states that "any person who suffers any ascertainable loss of
‘money or property, real or personal, as a result of the use or employment by another person of an
unfair or deceptive method, act or practice declared unlawful by § 39-5-20 may bring an action
individuaily, but not in a representative capacity, to recover actual damages." To prevail in a
~ SCUPTA claim, |

[pllaintiffs must allege and prove that the defendant's actions adversely affected
the public interest. . . An impact on the public interest may be shown if the acts or -
practices have the potential for repetition. The potential for repetition may be
shown in either of two ways: (1) by showing the same kind of actions occurred in
the past, thus making it likely they will continue to occur absent deterrence; or (2)
by showing the company's procedures created a potential for repetition of the
unfair and deceptive acts.

Singleton v. Stokes Motors, Inc., 358 S.C. 369, 595 S.E.2d 461 (2004). “Plaintiffs . . . generally

have shown potential for repetition in two ways: (1) by showing the same kind of actions

\%
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occurred in the past, thus making it likely they will continue to occur absent deterrence . . . or (2)
by showing the company's procedures create a potential for repetition of the unfair and deceptive
acts.” Estate of Carr ex rel. Bolton v. Circle S Enterprises, Inc., 379 S.C. 31, 43—44, 664 S.E.2d
83, 89 (Ct. App. 2008) (quoting, Daisy Qutdoor Adver. Co., Inc. v. Abbott, 322 S.C. 489, 496,
473 S.E.2d 47, 51 (1996)).

In the present case, Plaintiffs provided no testimony or evidence to prove that Defendant
John Wieland Homes' actions affected the public interest. There was neither evidence presented
showing the same kind of actions occurriﬁg in the past nor was there evidence presented that
Defendant John Wieland Home;s' company procedures created a potential fof repetitiqn of the
unfair and deceptive acts. -

Furthermore, pursuant to the SCUPTA statute, a class may not maintain an actioﬁ under
the statute. See, Dema v. Tenet Physician Servs-Hilfon Head, Inc,, 383 S.C. 115, 122, 678 S.E.2d
430, 434 (2009) ("SCUPTA claims may not be maintained in a class action law suit").
Accordingly, the class action suit involving Stephen Denby as class representative's cause of
action of a Violation of the South Carolina Unfair Trade Practices Act, must be denied on these
groﬁnds as well.

For these reasons stated herein, the Court grants Defendant John Wieland Homes' Motion
for Directed Verdict as to the class action Plaintiffs cause of action of Violation of the South
Carolina Unfair Tradé Practices Act.

C. Breach of Fiduciary Duty

Defendant John Wieland Homes' Motion for Directed Verdict as to- the class action
Plaintiffs’ cause of action concerning breach of fiduciary duty is granted. "A fiduciary.

relationship is founded on the trust and confidence reposed by one person in the integrity and
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fidelity of another. . . . A fiduciary relationship exists when one imposes a special confidence in
another, so that the latter, in equity and good conscience, is bound to act in good faith and with
due regard to the interest of the one imposing the confidence." Moore v. Moore, 360 S.C. 241,
599 S.E.2d 467 (Ct. App. 2004). "Historically, this Court has reserved imposition of fiduciary
duties to legal or business settings, often in which one person entrusts money tb apother, such as
with lawyers, brokers, corporate directors, and corporate promoters." Hendricks v. Clemson
Univ., 353 S.C. 449, 459, 578 S.E.2d 711, 716 (2003). With regards to builders' duties, "[a]
builder who contracts to construct a dwelling impliedly warrants that the work undertaken will
be performed in a careful, diligent, workmanlike mannet." Smith v. Breedlove, 377 S.C. 415,
422, 661 S.E.2d 67, 71 (2008).

Accordingly, there is evidence in the récorc_l to support the finding that Defendanf John
Wieland Homes owed Plaintiffs a duty to perform the building of the townhomes in a careful,
diligent, worhnmﬂike manner. However, there is insufficient evidence to conclude that fhis duty
rose to the level of a fiduciary duty. Accordingly, Defendant John Wieland Homes' Motion for
Directed Verdict as to the class action Plaintiff's cause of action of breach of Fiduciary Duty is
granted.

D. Negligent Misrepresentation

Defendant John Wieland Homes' Motion for Directed Verdict as to the class ;ction
Plaintiffs' cause of action for Negligent Misrepresentation is granted. "To state a claim for
negligent misrepresentation, the plaintiff must allege (1) the defendant made a false
representation to the plaintiff, (2) the defendant had a pecuniary interest in making the statement,
(3) the defendant owed a duty of care to see that he communicated truthful information to the

plaintiff, (4) the defendant breached that duty by failing to exercise due care, (5) the plaintiff
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justifiably relied on the representation, and (6) the plaintiff suffered a pecuniary loss as the
proximate result of his reliance on the representation.”" Hurst v. Sandy, 329 S.C. 471, 481, 494
S.E.2d 847, 852 (Ct. App. 1997).

In the present case, the Plaintiffs presented insufficient evidence to support a finding that
Defendant John Wieland Homes negligently misrepresented the building of the townhomes.
There is no evidence set forth in the record to support a finding that Defendant John Wieland
Homes made representations to the class action Plaintiffs. Further, even if there were
representations made by Defendant John Wieland ﬁomes, there is no evidence in the record to
support a finding that the class action Plaintiffs relied on these representations in purchasing their
townhomes. Accordingly, because the class action Plaintiffs failed to provide sufficient evidence
to justify a cause of action of negligent representation against Defendant John Wieland Homes,
Defendant's Motion for Directed Verdict is granted. |

E. Negligence and Breach of Warranty

As to the remaining causes of actions, Negligence and Breach of Warranty, this Court
finds that there exists sufficient evidence in the recbrd to deny Defendant John Wieland Homes'
Motion for Directed Verdict. Plaintiffs produced evidence sufficient to create a factual question
for the jury as to Defendant John Wieland Homes' liability concerning the cause of action of
Negligence and Breach of Warranty. As such, Defendant John Wieland Homes' Motion for
Directed Verdict as to Plaintiffs' causes of actioh of Negligence and Breach of Warranty are
denied.

Accordingly, Defendant John Wieland Homes' Motion for Directed Verdict as to the
class action suit brought by Plaintiff Stephen Denby, as class representative, is hereby

GRANTED in part and DENIED in part.

13,
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II. Defendant John Wieland Homes' Motion for Directed Verdict as to Plaintiff
Waverly Townhome Association, Inc. is granted in part and denied in part.

After considering the arguments of counsel and the evidence presented, the Court grants
Defendant's Motion for Directed Verdict as to Plaintiff Waverly at Hamlin Plantation Townhome
Association, Inc.’s for the following causes of action: 1) Breach of Implied Warranties of
Habitability, Workmanlike Service, and Good Faith and Fair Dealing; (2) Violation of the South
Carolina Unfair Trade Practices Act; (3) Breach of Warranty; and (4) Negligent
Misrepresentation. However, the Court finds that directed verdicts would not be appropriate for
the remaining causes of ac;tion of both Breach of Fiduciary Duty and Negligence.

A. Breach of Implied Warranties of Habitability, Workmanlike Service, and Good
Faith and Fair Dealing

Although not originally pled in Plaintiff Waverly at Hamlin Plantation's Complaint,’
" Plaintiff's claims against Defendant John Wieland Homes' concerning Breach of Implied
Warranties were pled during the proceedings as follows: Breach of Implied Warranty of
Habitability, Workmaniike Service, Fitness for a Panicular Purpose; and Good Faith and Fair
De_aling. |

The Implied Warranty of Workmanlike Service states that "[a] builder who contracts to
construct a dwelling impliedly warrants that the work undertaken will be performed in a careful,
diligent, workmanlike manner.'l' Smith v. Breedlove, 377 S.C. 415, 422, 661 S.E.2d 67, 71
(2008). This warranty is separate and distinct from the warranty of habitability. "In a sale of a

new house by a builder who is also the seller, there is both an implied warranty that the house

5 The Plaintiff Waverly at Hamlin Plantation Townhome Association, Inc.'s Amended Summons and
Complaint, filed December 19, 2014, raises the following causes of action concerning implied warranties:
Breach of Implied Warranty of Fitness of Habitability and Breach of Implied Warranty of Fitness for Particular
Purpose. However, during the trial, Counsel stipulated that the underlying causes of action actually pled by-
the Waverly Plaintiffs were better characterized as follows: Breach of Implied Warranty of Habitability,
Breach of Implied Warranty of Fitness for Particular Purpose, and Breach of Implied Warranty of
Workmanlike Service and Good Faith and Fair Dealing.
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was built in a reasonably workmanlike manner and an implied warranty that the house is
reasonably suitable for habitation." 17 S.C. Jur. Construction Law § 54 (citing, Kennedy v.
Columbia Lumber & Mfg. Co., 299 S. C. 335, 384 S. E. 2d 730 (1989). "To-establish a claim for
breach of an implied warranty of workmanlike services, a plaintiff must show that the builder
failed to perform its work in a careful, diligent, and workmanlike manner." Magnolia North
Property Owners’ Ass'n, Inc. v. Heritage Communities, Inc.; 397 S.C. 348, 725 S.E.2d 112 (Ct.
App. 2012). "An implied warranty of workmanlike service‘extends not only to the original
purchasers of the home, with whom the builder is in privity, but to subsequent purchasers who
may pursue a cause of action in contract or tort against a builder for a reasonable period aﬁ"er the
home's construction." - Fields v. J. Haynes Waters Builders, Inc., 658 S.E.2d 80 (S.C.
2008)(emphasis added). |

| In contrast, fhe Implied Warranty of Habitability is synonymous with the Implied
- Warranty of Fitness_for its Intended Use,' and concerns the sale of new homes. A builder/vendor
of a new house gives his purchaser an implied warranty that the house is fit for its intended use.
See, Lane v. Trenholm Bldg. Co., 267 S.C. 497, 229 S.E.2d 728 (1976). Kennedy v. Columbia
Lumber and Manufacturing Company, Inc. makes clear that Implied Warranty of Habitability
springs from the sale of a new home. 299 S.C. 335, 384’ S.E.2d 730 (1989) (“"the warranty of
habitability arises or springs from the sale of the horhe").

The causes of action concerning the Implied Warranties are inapplicable to the class |
action Plaintiffs. The Implied Warranty of Habitability pled by Plaintiffs concerns the
constructidn of new homes. Additionally, this type of warranty focuses on the transaction of the
new homes being sold to the homeowners. In the present case, Plaintiffs provided no evidence

that the homes were purchased from the builder/vendor nor did Plaintiffs provide evidence that

13
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the homes were built recently. In fact, the construction of the homes commenced over ten (10)
years ago. As such, Plaintiffs' claim for Breach of Implied Warranty of Habitability fails.

Similarly, Plaintiff's cause of action for Breach of Workmanlike Service also fails. This
cause of action allows subsequent' purchasers to bring suit against a builder even in the absence
of contractual privity. However, this cause of action must be brought within a reasonable period
after the construction of the new home. The construction of the class action Plaintiffs' homes
occurred over ten (10) years ago. As such, the Implied Warranty of Workmanlike Service is
untimely as it was not brought within a reasonable time period.

Finally, there exists no Implied Warranty of Good Faith and Fair Dealing. In every
contract, there exists an implied covenant of good faith and fair dealing. Time Warner Cable v.
Condo Services, Inc., 381 S.C. 275, 672 S.E.2d 816 (Ct. App. 2009). However, this cause of
action is not separate and distinct from a claim for breach of contract as it must be treated as
merely another term of the contract at issue. RoTec Services, Inc. v. Encompass Services, Inc.,
359 S.C. 467, 597 S.E.2d 881 (Ct. App. 2004). Accordingly, as Plaintiffs did not bring a cause of
action for Breach of Contract, Defendant John Wieland Homes' Motion for Directed Verdict is
granted as to the Implied Warranty of Good Faith and Fair Dealing.

Finally, the record is devoid of any evidence to support the Plaintiff's claims concerning
Breach of Implied Warranties as the Plaintiff failed fo produce any evidence to support this cause
of action. The evidence and testimony provided by Plaintiffs in their case in chief is pled as a
Negligence cause of action rather than an Implied Warranties cause of action. Accordingly,
Defendant John Wieland Homes Motion for Directed Verdict as to the Plaintiff Waverly at
Hamlin Plantation's cause of action for Breach of Implied Warranties is granted while their
Motion for Directed Verdict as to the Negligence cause of action is denied.
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B. Violation of the South Carolina Unfair Trade Practices Act

Plaintiff Waverly at Hamlin Plantation's cause of action for Violation of the South
Carolina Unfair Trade Practices Act also fails. Section 39-5-20 of the South Carolina Code of
Laws outlines the South Carolina Unfair Trade Practices Act and states that "any person who
suffers any ascertainable loss of money or property, real or personal, as a result of the use or
employment by another person of an unfair or deceptive method, act or practice declared
unlawful by § 39-5-20 may bring an action individually, but not in a representative capacity, to
recover actual damages." To prevail in a SCUPTA claim,

[pllaintiffs must alleée and prove that the defendant's actions adversely affected

the public interest. . . An impact on the public interest may be shown if the acts or

practices have the potential for repetition. - The potential for repetition may be

shown in either of two ways: (1) by showing the same kind of actions occurred in

the past, thus making it likely they will continue to occur absent deterrence; or (2)

by showing the company's procedures created a potentlal for repetition of the

unfair and deceptive acts.
Singleton v. Stokes Motors, Inc., 358 S.C. 369, 595 S.E.2d 461 (2004). “Plaintiffs . . . generally
have shown potential for repetition in two ways: (1) by showing the same kind of actions
occurred in the past, thus making it likely they will continue to occur absent deterrence . . . or (2)
by showing the company's procedures create a potential for repetition of the unfair and deceptive
acts.” Estate of Carr ex rel. Bolton v. Circle S Enterprises, Inc., 379 S.C. 31, 43—44, 664 S.E.2d
83, 89 (Ct. App. 2008) (quoting, Daisy Outdoor Adver. Co., Inc. v. Abbott, 322 S.C. 489, 496,
473 S.E.2d 47, 51 (1996)).

In the present case, Plaintiff provided no testimony or evidence to prove that Defendant
John Wieland Homes' actions affected the public interest. There was neither evidence presented

showing the same kind of actions occurring in the past nor was there evidence presented that

Defendant John Wieland Homes' company procedures created a potential for repetition of the
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unfair and deceptive acts. Accordingly, Defendant John Wieland Homes' Motion for Directed
Verdict as to Plaintiff Waverly at Hamlin Plantation's cause of action for Violation of the Sopth
Carolina Unfair Trade Practices Act is granted.

C. Breach of Warranty

Defendant John Wieland Homes' Motion for Directed Verdict as to Plaintiff Waverly at
Hamlin Plantation's cause of action for Breach of Warranty is granted. "A warranty is created
when the seller makes an affirmation with respect to the thing to be sold with the intention that
the buyer shall rely on it in making the purchase." Fields v. Melrose Ltd. P'ship, 312 S.C. 102,
105, 439 S.E.2d 283, 284 (Ct. App. 1993); See also,' Roland v. Heritage Litchfield, Inc., 372 S.C.
161, 641 S.E.2d 465 (Ct. App. 2007). "An action for breach of warranty requirés the existence
of an express or implied warranty as described in sections 36-2-313 and 36-2-314,
respectively." Herring v. Home Depot, Inc., 350 S.C. 373, 379, 565 S.E.2d 773, 776 (Ct. App.
2002). With regards to an express warranty, S.C. Code § 36-2-313 states;

(1) Express warranties by the seller are created as follows:
(a) Any affirmation of fact or promise, including those on contamers or
labels, made by the seller to the buyer, whether directly or indirectly,
which relates to the goods and becomes part of the basis of the bargain
creates an express warranty that the goods conform to the affirmation or
promise.
(b) Any description of the goods which is made part of the basis of the
bargain creates an express warranty that the goods shall conform to the
description.
(c) Any sample or model which is made part of the basis of the bargain
creates an express warranty that the whole of the goods shall conform to
the sample or model.
(2) It is not necessary to the creation of an express warranty that the seller use
formal words such as “warrant” or “guarantee” or that he have a specific intention
to make a warranty, but an affirmation merely of the value of the goods or a
statement purporting to be merely the seller's opinion or commendation of the
goods does not create a warranty.

S.C. Code § 36-3-213.
&
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Accordingly, Plaintiff Waverly at Hamlin Plantation produced insufficient evidence to
conclude that a warranty was made on behalf of Defendant John Wieland Homes to the
Plaintiffs. Unlike the class action suit, the Waverly Townhome Association did not purchase the
townhomes at issue in this lawsuit. Further, the Plaintiff Waverly at Hamlin Plantation provided
no evidence by way of deed or otherwise that indicated that théy held ownership in the common
areas. The only evidence indicating a warranfy was made by Stephen Denby, as class
representative of the class action lawsuit. The Plaintiff Waverly at Hamlin Plantation offered no
evidence to prove that an express warranty had been extended to the HOA as well as the
individual»homeowneré. Accordingly, Defendant John Wieland Homes' Motion for Directed
Verdict’ as to the Plaintiff Waverly at Hamlin Plantation's cause of action of Breach of Warranty
is granted.

D. Negligent Misrepresentation

. Finally, the Court grants Defendant John Wieland Homes' Motion for Directed Verdict as
to Athe Plaintiff Waverly at Hamlin Plantation's cause of action for negligent misrepresentation.
"To state a claim for negligent misrepresentation, the plaintiff must allege (1) the defendant
made a false representation to the plaintiff, (2) the defendant had a pecuniary interest in making
the statement, (3)‘ the defendant owed a duty of care to see that he communicated truthful
information to the plaintiff, (4) the defendant breachéd that duty by failing to exercise due care, |
(5) the plaintiff justifiably relied on the representation, and (6) the plaintiff suffered a pecuniary
loss as the proximate result of his reliance on the representation." Hurst v. Sandy, 329 S.C. 471,
481, 494 S.E.2d 847, 852 (Ct. App. 1997).

In the present case, Plaintiff presented insufficient evidence to support a finding that

Defendant John Wieland Homes negligently misrepresented the building of the townhomes.
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There is no evidence set forth in the record to support a finding that Defendant John Wieland
Homes made false representations to the Plaintiff Waverly at Hamlin Plantation. Further, even if
there were representations made by Defendant John Wieland Homes, there is no evidence in the -
record to support a finding that the Plaintiffs relied on these representations. Accordingly,
because the Plaintiff failed to provide sufficient evidence to justify a cause of action of negligent
representation against Defendant John Wieland Homes, Defendant's Motion for Directed Verdict
is granted.

E. Negligence and Breach of Fiduciary Duty B

As to the remaining causes of actions, Negligence and Breach of Fiduciary Duty, this
Court finds that there exists sufficient evidence in thn record to deny Defendant John Wieland
Homes' Motion for Directed Verdict. Plaintiffs produced evidence sufficient to create a factual
question for the jury as to Defendant John Wieland Homes' liability concerning the cause of
action of Negligence and Breach of Fiduciary Duty. As such, Defendant John Wieland Homes'
Motion for Directed Verdict as to Plaintiffs' causes of action of Negligence and Breach of
Fiduciary Duty are denied.

Accordingly, Defendant John Wieland Homes' Motion for Directed Verdict as to Plaintiff
Waverly at Hamlin Plantation Townhome Association, Inc., is hereby GRANTED in part and

DENIED in part.

CONCLUSION

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT
Defendants’ Motions for Direct Verdict as to the class action suit is hereby granted with respect

to all causes of action except Negligence and Breach of Warranty; and

b
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED THAT Defendants’
Motions for Directed Verdict as to the Plaintiff Waverly at Hamlin Plantation is hereby granted

with respect to all causes of action except Negligence and Breach of Fiduciary Duty.

i,

Hon. e. diedl. Jefferson
Presidisg Judge

Ninth Judicial Circuit
March , 2017 ' '

Charleston, SC

AND IT IS SO ORDERED.
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THIS MATTER came before the Court for a consohdated tnal by jury on January 23-

: ,:30 2017. Present at the trial were John Hayes Esqulre Mary Margaret Noland Esquue and L

Kelth McCarty, Esqmre representmg the Pla1nt1ffs and Theodore Manos, Esqulre Justin Novak,

K Esqmre and Andrew Haselden Esquire, representmg Defendant John Wleland Homes At the '

vclose of Plamtrffs case on January 25 2017 t}us matter came: before the Court, pursuant to Rule
50 of the South Carolma Rules of C1v11 Procedure on a Motlon for Dlrected Verdrct by the
Defendant John Wlela.nd Homes as'to- vanous causes of actlon asserted by Plamtlffs V1ew1ng:
the ev1de‘nce and all reasonable _mferenees in the hght most favor‘able to the Plaintiffs, the
fDefendant John Wieland Homes' AMotionfor Directed Verdie;t*is hereby granted ‘in part and
“denied in part.! | | | | |

INTRODUCTION

In thexr amended pleadmgs Plam’uff Waverly at Hamhn Plantatlon Townhome

Asso'c1at1_on,: I_n.c. asserted sxx_(6) eauses of act_rou_ agmnst Defendant John Wleland Homes.25 The

class action suit involving Stephen Denby' as class r_epres_entatif\'/e asserted fou_rteen': (1;4) causes of

action against Defendant John Wieland Homes.? However, during the trial and pnor to

t Atthe time of the motion the Court ruled contemporaneously mdlcatmg that a formal Order would be
- submitted by the Court. :

* 2 Plaintiff Waverly at Hamlin Plantation Townhome Assocxatlon, ]nc pled the following causes of action
against Defendants John Wieland Homes in their Amended Surhmons and Complaint, filed December 19,
2014: (1) Unfair Trade Practices; (2) Breach of Implied Warranty of Fitness of Habitability; (3) Breach of
Implied Warranty of Fu:ness for Particular Purpose, (4) Negligence; (5) Breach of Contract; and [6) Breach of
Fiduciary Duty.

% The class:action suit, involving Stephen Denby as class representative pled the followmg causes of actlon ,
against Defendant John Wieland Homes in their Amended Summons and Complaint, filed March 4, 2015: (1)
Negligence, Professional Neghgence, and Gross Negligence; (2) Neghgent Misrepresentation; (3).Breach of
Implied Warranty; (4) Breach of Implied Warranty of Fitness of Habitability; (5) Breach of Imphed Warranty
of Fitness for a Particular Purpose, 6y Breach of Implied Warranties as to the Project's Development and
Construction; (7) Individual Liability as to the Developer Defendants; (8) Violation of the S.C. Unfair Trade

_ Practices Act, S.C. Code § 39-5-10, et seq.; (9) Breach of Fiduciary Duty by Initial Board Members of the
Waverly at Hamlin Plantation Townhome Association, Inc.; (10) Breach of Fiduciary Duty; (11) Breach of
Contract; (12) Violation of the Residential Property Condmon Disclosure.Act; (13) Strict Liability; and (14)
A]ter Ego Liability and Plercmg the Corporate Veil.

19
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Defendant John Wieland Homes' Motion for Directed Verdicts, Plaintiffs stated, on the record,
that they were only proceeding on the follOWing causes of action:

Denby: (1)  Negligence;
(2)  Breach of Implied Warrantles of Habxtablhty, Workmanlike
' Service, and Good Faith and Fair Dea.lmg,
3) Breach of Warranty;
(4)  Violation of the South Carolina Unfair Trade Pract1ces Act
(5)  Breach of Fiduciary Duty; and : :
(6)  Negligent Mlsrepresentatlon

- Waverly: (1) Neghgence o A
: (2)  Breach of Implied Warranties of Habitability, Workmanlike
‘Service, and Good Faith and Fair Dealing; :
" (3)  Breach of Warranty; '
-(4)  Violation of the South Carolina Unfair Trade Practices Act;
(5)  Breach of Fiduciary Duty; and
(6) Negligent Misrepresentation..

- STANDARD OF.REVIEW

Pl;rsuant to _Rule 50(a) of the South Carolina Rules .of ‘Civil Procedure, a t.r‘ialt couﬁ may,
upon a motion by a party at the close of evidence offered by the party’s opponeﬁt, dirt_act__a
verdict if the case pre'se'ﬁts only questions of lé.w. When cohs_id'ering a party’s Rule 50, SCRCP,
motion for directed verdict, the trial court must view the evidence and any reasonable inferencés
therefrom in the light most favorable to the nonmoving party.” Eadie v. Krause, 381 S.C. 55, 57,
671 S.E.2d 389, 390 (Ct. App. 2010); Law v. S.C. Dep 't of Corrs., 368 S.C. 424, 434, 629 S.E.2d
642, 648 (2006); Cutchin v. South Carolina Dept. of Highways & Public Transportation, 301
S.C. 35, 389 S.E.2d 646 (1990). :The court cannot ignore facts unfavbrdble to the nc_)nmovihg
party and n:uist detefmin_e whether a verdict for the party éppos:ing the mbﬁon wquld be
reascl)nably’ poésible under the facts. Hopson v. Clar?,- 321 S.C. 312, 468 .S.E.3d 305 (Ct. App.
1996); Haulbr.ooks v. Ovverton, 295 S.C. 380, 368 S.E.2d 676 (Ct. App. 1988). A jury issue is

not created where the evidence taken as a whole is susceptible to only one reasonable inference.

1
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Hopson »321 S.C. at 314 468 S.E.2d at 307' Whelan v, WeIch 304, S.C. 548 405 S.E.2d 836 (Ct.

- vApp l99l) "It is not the provmce of the court to weigh the’ testrrnony, but srmply to ‘determine 1f B

there is any- relevant competent testunony reasonably tending to establrsh the matenal elements

of plamtlﬁ‘s cause “of detion.” Chaney Y. Burgess 246 S.C. 261, 266, 143 SE.2d 521, 523 S

(1965) “If more than one reasonable mference can be drawn the case should be submltted to
' the Jury.”_ Id

LEGAL ANAL-YS-IS |

L »Defendant John Wleland Homes MOt‘lOl‘l for Directed Verdlct in the class actlo'n' suit
' mvolvmg Stephen Denby as class representatlve is granted in part and demed in
. part : -
After consrdenng the arguments of counsel and the evrdence presented the Court: grants »
- Defendant’s Motron for Drrected Verdrct in the class action su1t mvolvmg Stephen Denby as

class representatlve as to the followmg causes of action: (l) Breach of Implred Warrantres of

| Hab1tab111ty, Workmanhke Semce Frtness for a Pa.rtrcular Purpose and Good Farth and Farr

: Deah_ng; )] Vrolatron of the South Car.oh.na. Unfair Trade Practices -Act; (3) iBreach‘ ,Qf Frducrary.

Duty; and (4) Negligent Mistepresentation. Further, the Court denies’ Defendant's Motion for
‘Directed Verdict as to ‘the followingfcauses of action: ‘(.I)nggligenCCI;.and. @ Breach of
Warranty.

A. Breach of Implled Warrantres of Habrtabrhty, Workmanllke Servrce, and Good
- Faith and Fair Dealing :

* Although not originally pled in Plaintiffs Complaint,® Plaintiff's clarms against .

Defendant John Wieland Homes concerning Breach of Implied Warranties were pled dunng the

4 Plaintiff's Amended Summons and Complaint, filed March 4, 2015, raises the following causes of action
concerning Implied Warranties: Breach of Implied Warranty; Breach of Implied Warranty of Fitness of

- Habitability; Breach of Implied Warranty of Fitness for Particular Purpose; and Breach of Implied Warranties-
as to the Project's Development and Construction. However, during the trial, Counsel stipulated that the

_ underlying causes of action actually pled by the Plaintiffs were better characterized as follows: Breach of -
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proceedmgs as follows Breach of Imphed Warranty of Hab1tab1hty, Workrnanhke Service,

Fitness fora Partrcular Purpose and Good Farth and Fair Dealmg
The Irnphed Warranty of Workmanllke Service states that "[a] builder who contracts to

construct a dwelhng nnphedly warrants that the work undertaken will be performed 1n a careful

dlhgent, workrnanhke manner " szth v. Breedlove 377 S C 415 422 661 S. E?.d 67 71

(2008) Thls warranty is separate and dlstmct from the warranty of habrtablhty "In a sale of a

new. house by a. bu11der ‘who is also the seller there is both an 1mphed warranty that the house |
was bmlt ina reasonably workmanhke manner and an 1mp11ed wa.rranty that the house s
"reasonably sultable for ‘habitation." 17. S C: Jur. Constructron Law § 54 (cmng, Kennedy v. -

Columbza Lumber & Mfg. Co. 299 S.C. 335 384 S E.2d 730 (1989) "To estabhsh a claJm for .

breach of an. unphed warranty of workmanhke services, a plamtlﬁ' must show that ‘the bullder' o

farled to perform its work in a careful drlrgent and workmanhke manner." Magnolra North

Property Owners 4Ass’ n, Inc V. Herztage Communmes Inc., 397 S C. 348 725 S. E 2d 112 (Ct

;App 2012) "An 1rnpl1ed warranty of workmanhke servrce extends not only to the ongmal» -

purcha_sers of the home, wrth:whom the bmlder is in pnvrty, but to 'subsequent purchaserwaho"

: ‘may_ipursue a cause of action in contract or tort against a builderfor a reason‘ab'l‘e' perio_d after the =
home s constructzon " Fields v Haynes Waters Builders, Inc 658 S.E2d 80 | (SC
:2008)(empha515 added) - -

In contrast, the Imphed Warranty of Habltablhty is synonymous with the Imphed'
Warranty of Fitness for its Intended Use and concerns the sale of new homes A burlder/vendor.
. .of anew house gives his purchaser an 1mp11ed warranty that the house is ﬁt for 1ts mtended use. |

See, Lan_e v. Trenholm Bldg. Co.,-267 S.C. 497, 229 S.E.2d 728 (1_976).' ;Kennedy V. Colurnbia

Imphed Warranty of Habitability, Breach of Implied Warranty of Fitness for Partrcular Purpose, and Breach of
lmphed Warranty of Workmanhke Service and. Good Faith and Fair Dealing.- .
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Lumber and Manufacturing Company, Inc. makes clear that Implied Warranty of Habitability

springs from the sale of a new home. 299 S.C. 335, 384 S.E.2d 730 (1989) ("the warranty of |
hab1tab1hty arises or springs from the sale of the home").

" The causes of action concermng the Imphed Wanaatles are mapphcable to the class
action Plamtlﬁ's The Imphed Warranty of Habitability pled by Plaintiffs concerns the
construction of new homes. Addlt_xonally, this type of warranty focuses on the transaction of the
new hoxﬁes sold to the homeowners. In the present case, Plaintiffs provided no evidence that the -
homes were purchased from the builder/vendor nor did Plaintiffs provide evidence that the
- homes were built recently. In fact, the construction of the hon;es commenced over ten (10) years
ago. As sﬁch, Plaintiffs' claim for Breach of Implied Warranty of Habitability fails.

Similarly, Plainﬁﬁ’s cause of action for Breach of Workmanlike Sarvice aJsa fails. This
cause of action allows subsequent purchasers to bring suit against -a builder even in _the abseace
of contractual privity. However, this cause of action must be brought within a reasoﬁable period
after the construction of 'the new home. Tﬁe construction of the class action Plaintiffs' homes
occurred over ten (10) years agé. ‘As such, the Imiplied Warranty of Workmanlike 'Serviae is
untimely as it was not brought within a reasonable time period. Further the record is void of any
testimony regarding any sales transactions of the residences.

| Fmally, there exists no Implied Warranty of Good Falth and Fair Deahng In every
contract, there exists an 1mp11ed covenant of good faxth and fair deahng T ime Warner Cable v.
Condo Servlces Inc., 381 S.C. 275, 672 S.E.2d 816 (Ct. App 2009). However, this cause of
action is not separate and distinct from a claim for breach of contract as it must be treated as
aaerely another term of the contract at issue. RoTec Services, Inc. v. Enaompdss Services, Iﬁc.,
359 8.C. 467, 597 S.E.2d 881 (Ct. App. 2004). Accordingly, as Plaintiffs did not bring a cause of

1
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actlon for Breach of Contract, Defendant John Wreland Homes Motlon for Drrected Verdrct is
fgranted as to the Imphed Warranty of Good Faith and Fair Deahng

Fmally, the record i is dev01d of any evrdence supporting the Plamnffs clalms concermng
' ”.Breach of Imp]led Warrantres as the Plamtlffs failed to produce any evrdence to support thls

cause of actron The ev1dence and testlmony prov1ded by Plamtlffs in therr case m chref is pled

asa Neghgence cause of actlon rather than an Imphed Warrantres cause of actron Accordmgly, o

Defendant John Wleland Homes Motlon for Directed Verdrct as to the class actron Plamtlffs
cause of actlon for Breach of Imphed Warrantres 1s granted whlle the1r Motion for Drrected
Verdict as to the Neglrgence cause of action is demed | |

B Vlolatron of the South Carolma Unfarr Trade Practlces Act

' The Plamtlffs ‘cause of actron for Violation of the South Carolma Unfalr Trade Practlces

- Act also falls Sectlon 39 5- 20 of the South Carolma Code of Laws outhnes the South Carohna o

Unfmr Trade Practrces Act and states that "any person who suffers any ascertamable loss of
-,money or property, real or personal asa result of the use or. employment by another person of an.

‘unfair or- deceptlve method act or practrce declared unlawful by § 39-5- 20 may bnng an actron

‘mdrvrdually, but not in a representative capacity, to recoyer actual damages." To prevail i ina

SCUPTA'claim

~ [pllaintiffs must allege and prove that the defendant’s actlons adversely affected -
_the public interest. . . An impact on the public interest may be shown if the actsor' .
practices_have the potential for repetition. The potential for repetition may be
shown in either of two ways: (1). by showing the same kind of actions occurred in
the past, thus making it likely they will continue to occur absent deterrence; or (2) '
~ by showing the company's procedures created a potential for repetrtron of the’
~ unfair and deceptrve acts.

Smgleton V. Stokes Motors, Inc., 358 S.C. 369 595 S. E.2d 461 (2004) “Plamtrffs . generally

have shown potential for repetmon m»two ways: (1) by showing the_ same kmd of actions

L
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occurred in the past, thus making it likely they will continue to occur absent deterrence . ..or(2)

by showing the company's procedures create a potential for repetition of the unfair and deceptive

acts.” Estate of Carr ex rel. Bolton v. Circle S Enterprises, Inc., 379 S. C. 31, 4344, 664 S.E.2d

83, 89 (Ct. App. 2008) (quotzng, Daisy Outdoor Adver. Co., Inc. v. Abbott 322 S.C. 489 496,

473 SEE. 2d 47,51 (1996))

In the present case, Plaintiffs provided no testimony or evidence to prove that Defendant

John Wieland Homes' actions affected the public interest. There was neither evidence presented

showing the same kind of actions occurring in the past nor was there evidence presented that

Defendant John Wieland Homes' compan)._' procedures created a potential for repetition of the
unfair and deceptive acts. |

Furthermore, p;n'suant to the SCUPTA statute, a cléss: fnay not maintain an action under
the statute. See, Dema v. Tenet Physician Servs-Hilton Head, Inc., 383 S.C. 115, 122, 678 S.E.2d
430, 434 (2009) ("SCUPTA claims may not be maintained in a clasé action law suit").
Accordingly, the class action suit involving Stephen Denby as class representatlves cause of
action of a Vlolatlon of the South Carolina Unfair Trade Practices Act, must be denied on these
grounds as well.

For these reasons stated herein, the Court grants Defendant John Wieland Homes' Motion

Carolina Unfair Trade Practices Act.
C. Breach of Ffduciary Duty
Defendant John Wieland Homes' Motion for Directed Verdict as to- the class action

Plaintiffs' cause of action concerning breach of fiduciary duty is granted. "A - fiduciary

relationship is founded on the trust and confidence reposed by one person in the integrity and
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fidelity of another. . . . A fiduciary relationshjp exists when one imposes a special conﬁdence in
another, so that the latter, in equity and good conscience, is bound to act in good faith and with
due regard to the interest of the one imposing the confidence." Moore v‘ Moore, 360 S.C. 241,
599 S.E.2d 467 (Ct. App. 2004). "Hrstoncally, this Court has reserved 1mposrt10n of ﬁducrary
duties to légal or business settmgs often in whlch one person entrusts - money to another ‘such as
-wrth lawyers, brokers corporate dlrectors and corporate' promoters " Hendricks V. CIemson

‘ Umv 353 SC 449, 459, 578 S.E.2d 711, 716 (2003). Wlth regards to bmlders duties, “[a]

bmlder who contracts to construct a dwelhng impliedly warrants that the work undertaken will

be performed in a c_areful, diligent, workmanlike manner." Smith v. Breedlove, 377 S.C. 415, °

422, 661 S.E.2d 67, 71 (2008).

Accordingly, there is evidence in the record to support the finding that Defendant John
Wieland Homes owed Plaintiffs a duty to perform the building of the touvnhomes in a careﬁll,
' diligent, workmanlike manne_r. However, there is insufficient evidence to conclude that this ;duty
r0se to the level of a ﬁduciary duty. Accordingly, Defendant John Wieland Homes' Motion for

Directed Verdict as to the class action Plaintiff's cause of action of breach of Fiduciary Duty.is
: granted.

D. Negligent Misrepresentaﬁon

~Defendant John Wieland Homes' Motion for Dlrected Verdict as to the class actron
Plamtlﬁ's cause of action for Negligent Mrsrepresentatron is granted "To state a clarrn for
neghgent nnsrepresentatron, the plaintiff must allege (1) the defendant made a false
representation .to the plaintiff, (2) the defendant had a pecuniary interest in making the statement,
(3) the defendant owed a duty of care to see that he communicated truthful mfomation to the

plaintiff, (4) the defendant breached that duty by failing to exercise due care, (5) the plaintiff
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Jusnﬁably relled on the representatron and (6) the plamtrff suffered a pecumary loss' as the

'proxrmate result of hrs reha.nce on the representatron " Hurst v.-Sandy, 329 S.C.:471, 481 494

S.E.2d 847, 852 (€t App. 1997),

In the present case the Plamtlffs presented msufﬁcrent ev1dence to support a ﬁndmg that }

:Defendant John Wleland Homes neghgently mrsrepresented the burldmg of the townhomes

There i 1s no ev1dence set forth in the record to support a ﬁndrng that Defendant John Wreland o

Homes rnade representatlons to the. class action Plamtlffs Further even 1f there were

representatrons made by Defendant John Wieland Homes there 1s no evrdence in the record to

support a f'mdmg that :the. class actlon Plaintiffs relled on thesefrepresentatlon's in purchasmg therr o o

h townhomes Accordlngly, because the class action Plamtrffs falled to provrde sufﬁc1ent ev1dence
to Justlfy a cause of actlon of neglrgent representatxon agamst Defendant J ohn Wleland Homes
Defendant's Motion for Dlrected Verdlct is: granted.

E. Negligence and Breach of Warranty

As to the remaining causes of ac'_cions, Negligence. and Breach of Warranty, this Court :

finds that there exists sufficient evidence in the recordlto deny Defendant John Wieland Hornes'

Motion for Dire'cted‘ \le’rdict Plaintiffs prhdtlced evidence suﬁ:i‘c'ientto create a factUal question
for the jury as to Defendant John Wreland Homes llab111ty concermng the cause of actlon of
Neghgence and Breach of Warranty As such Defendant John Wieland Homes" Motlon for
Directed Verdlct as to Plamtrffs causes of action of Neghgence and Breach of Warranty are

demed._ ;

‘Accordingly,”.D:efendant John Wieland Homes' Motion for Directed Ve_rdict as to the .

class action suit brought by Plaintiff Stephen Denby, as class' representative, is fhereby

GRANTED in part and DENIED in part.

5
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IL Defendant John Wreland Homes' Motion - for Dlrected Verdlct as to- Plalntlff
Waverly Townhome Assoclatlon, Ine. is granted in part and demed in part

After con51dermg the arguments of counsel and the evrdence presented the Court grants
Defendant's Motron for D1rected Verdrct as to Plamtlff Waverly at Hamlm Plantatton Townhorne

Association, Inc s for the followmg causes of actlon 1) Breach. of Imphed Warrantles of

A e e,

‘Habltab_llrty, Workmanh_ke Serv1ee, and Goo'd Falth andFarr De'ahng_;_ (2)-Vrolation of the South

Carolinaf:.[lnfair Trade : Practic'es Act; 3) - Breach of Warranty, i and (4) 'Negligent

Mrsrepresentatlon However the Court finds that drrected verdrcts would not be appropnate for

the remarmng causes of actron of both Breach of F1duc1ary Duty and Neghgence

' AL Breach of Implled Warrantles of Habltablhty, Workmanhke Servrce, and Good
. Faith and Falr Dealing

Although not ongmally pled in Plamuff Waverly at Hamlm Plantatlons Complamt5 S

Plamtlffs clmms agamst Defendant John Wreland Homes concermng Breach of Implled
Warrantles ‘were pled dunng the proceedmgs as follows Breach of Implled Warranty of
_Habxtabllrty, Workmanhke Servrce Frtness for a Partrcula.r Purpose and Good Fatth and Fair

Dealmg

The Implled Warranty of Workmanhke Service states that "[a] bmlder who contracts to

construct'a dwelling impliedly watrants that the work rundertaken will be performed in a careful,

drhgent, workmanlrke manner." Smu‘h V. Breedlove 377 S C. 415 422, 661 SE2d 67 71

(2008) ThlS warranty is separate ‘and drstmct from the warranty of habrtabrlrty "In a sale of a

new house by a bullder who is also the seller there is both an nnplled warranty that the house‘

S The Plaintiff Waverly at Hamlin Plantation Townhome Association, Inc.'s Amended Summonsand
Complaint, filed December 19, 2014, raises the following causes of action concerning implied warranties:
Breach of Implied Warranty of Fitness of Habitability and Breach of Implied Warranty of Fitness for Particular
Purpose. However, during the trial, Counsel stipulated that the underlying causes of action actually pled by-
the Waverly Plaintiffs were better characterized as follows: Breach of Implied Warranty of Habitability,
Breach of lmphed Warranty of Fitness for Particular Purpose and Breach of lmphed Warranty of
Workmanlrke Semce and Good Faith and Fair Dealing,. -
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- was bmlt in a reasonably workmanhke manner and an 1mphed wa.rranty that the house ‘18
ireasonably sultable for habitation.™ 17 S C. Jur. Consu'uctlon Law § 54 (cztzng, Kennedy 2
Columbza Lumber & Mfg Co 299 S. C. 335, 384 S. E 2d 730 (1989). "To establish a claim for
- breach of an 1mphed warranty of workmanhke serv1ces a plalntrff must show that the’ bullder
.falled to perform its work in'a careful dlhgent, and workmanhke manner." Magnolza North
Property Owners Ass' n, Inc. v. Herztage Communztzes ]nc 397 S.C. 348 725 S. E 2d 112 (Ct
..App 2012) "An 1rnphed warranty of workmanhke servwe extends not only to the ongmal‘
"""" purchasers of the home, with whom the bmlder is in pnv1ty, but to subsequent purchasers who
"may. pursue a, cause of actlon in contract.or tort agamst a-bullder for a reasonable pje_rfioa' aﬁer the
home's constructlon " erlds v J Haynes Waters Builders, Inc 658 S.E.2d 80 (S C.
2008)(emphasis added) . A |
In contrast the Irnpiied Warranty ot’ Habitabi‘lity is synonyrndus with the‘Irnplied
~ Warranty of F 1tness for its Intended Use and concerns the sale of new h_or_nes A burlder/vendor _' ”
ofa new house g1ves ;hrs‘purchaser an unplled warranty.that the house is ﬁt jfor its -mtended use,
| S’ee, »Lt.zn‘elv.. Trenholm Eltig. Co., 2d'7 S.C. 497,- 229 _S.E.éd 728 (_19.76)v.AAZKennedy v.:Colufrn:b;iiz
i-Lum'ber and Manufneturing Compcrny, Fic.-makes c.l..ear thati Implied Warranty of ‘Habitability
spnngs from the sale of a new home. 299 S.C. 335 384 S.E.2d 730 (1989) ("the warranty of
.habrtablhty arises or- spnngs from the sale of the home") ”
‘ The causes of action concermng the Imphed Warrantles are 1napp11cab1e to the class o
~ action Plamtrffs The Imphed Warranty of Habrtabrhty pled by Plamtrffs concerns the
consu'uctron of new homes. Addmonally, thrs type of warranty focuscs on the transactron of the

new homes bemg sold to the homeowners In the present case, Plamtlffs prov1ded no ev1dence

that the homes were purchased from the bu11der/vendor nor did Plaintiffs provide evidence that

13
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the homes were built recently. In fact, the construction of the homes commenced over ten (10)
years ago. As such, Plaintiffs' claim for Breach of Implied Warranty of Habitability fails.

Similarly, Plaintiff's cause of action for Breach of Workmanlike Service also fails. This

cause of action allows subsequent purchasers to bring suit against a builder even in the absence

of contractual privity. Howevér, this cause of action must be brought within a reasonable pérfod
after the construction of the new home. The constructioh of the class action Plailz;ﬁffs'_ homes
occurred ovér ten (1 0) years ago. As such, the Implied Warranty of Workmanlike Sérvice is
untimely as it was not brought thhm a reasonable ti'ﬁne__ period. | |
Finally, there -exists no Implied Wan_anty of Good Faith énd Fair Deaiing. In every
contract, there exists an implied covenant of good faith and fair dealing. Time Warnér‘Cable V.
Condo Services, Inc., 381 S.C. 275, 672 S.E2d 816 (Ct. App.' 2009). However, this cause of
action is not séparate and distinct from a claim fof breach of contract as it must be treated as
merely anothe_r_ term of t-h..e contract at issue. RoTec Services, Inc. v. En'cqmpass Services, Inc.,
359 S.C. 467, 597 S.E.2d 881 (Ct. App. 2004). Accordingly, as Plaintiffs did not bring a cause of
actio»n for Breéch of Contract, Defendant John Wieland Homes' Motion for Directed Verdict is
granted as to the Implied Warranty of Good Faith and Fair Dealing.
| Fihally, the record is deVoid of any evidence to support the Plaiﬁtift‘s claims conéemiﬁg
'lBrea'ch of Implied Wérranties as the Plaintiff failed to produce. any evidence to support this cause
of action. The evidence and testimony proyided by Plaintiffs in their case in chief s pled as a
Negligence cause of actiqn rather than anvaplied Waxranﬁes cause of_ action. Accordingly,
Defendanf Joim Wieland Homes Motion for Directed Verd_ictA as to the Plaintiff Waverly at
Hamlin Plantation's cause of action for Breach of Implied Warranties is grantedr while their
Motion for Directed Verdict as to the Negligence cause of action is denied.

\%
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B. Violation of the South Carolina Unfair Trade Practices Aet

Plaintiff Waverly at Hamlin Plantation's cause of action for Violation of the South
Carolina Unfair Trade Practices Act also fails. Section 39-5-20 of the South Carolina Code of
Laws outlines the Soﬁth Carolina Unfa.ir'Tr'-éde Practices Act and states that "any I;ersqn who

suffers any ascertainable loss of money or property, real or personal, as a result of the use or

employmenf by another person of an unfair or deceptive method, act or practice declared |

unlawful by § 39-5-20 may bring an action 1nd1v1dua11y, but not in a representative capa01ty, to
recover actual damages." To prevail in a SCUPTA claim,

[pHlaintiffs must allege and prove that the defendant's actions adversely affected .

the public interest. . . An impact on the public interest may be shown if the acts or_

practices have the potential for repetition. The potential for repetition may be

shown in either of two ways: (1) by showing the same kind of actions. occurred in

the past, thus making it likely they will continue to occur absent deterrence; or (2)

by showing the company's procedures created a potent1a1 for repetltlon of the

unfair and deceptive acts. _ _
Singleton v. Stokes Motors, Inc., 358 S.C. 369, 595 S:E.2d 461 (2004). “Plaintiffs . . . generally
have shown potential for repetition in two ways: (1) by showing the same kind of actions
~ occurred in the past, thus making it likely they will co'ntihue to occur absent deterrence . . . or (2)
by showing the company' S procedures create a potential for repetmon of the unfalr and dCCCpthC
acts.” Estate of Carr ex rel. Bolton v. Czrcle S Enterprises, Inc., 379 S.C. 31, 4344, 664 S.E.2d
83, 89 (Ct. App. 2008) (quoting, Daisy Qutdoor Adver. Co., Inc. v. Abbott, 322 S.C. 489, 496,

473 S.E.2d 47, 51 (1996)).

In the present case, Plaintiff proirided no _testimony or evidence to prove that Deferidant

John Wieland Homes' actions affected the public interest. There was neither evidence presented
showing the same kind of actions occurring in the past nor was there evidence presented that

Defendant John Wieland Homes' company procedures created a potential for repetition of the
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unfair and deceptrve acts Accordmgly, Defendant J ohn Wleland Homes ‘Motion for. Directed

" f'Verd1ct as to Plamtrff Waverly at Hamlin Plantatlon S cause of actron for Violation of the South'
Carolma Unfalr Trade Practlces Actis granted |
C Breach of Warranty . »
_ Defendant John Wreland Homes Motron for Drrected Verdict as to Plamtrtf Waverly at

Hamlm Pla.ntatlons cause of ac’non for Breach of Warranty is granted "-'A wa.tranty is created

_- - when the seller makes an afﬁrmatlon w1th respect to the thmg to be sold W1th the mtent1on that

the buyer shall rely on 1t in makmg the purchase " erlds V. Melrose Lid. P sth, 312 S C 102

105, 439 S.E.2d 283, 28_4,(Ct. App. 1993_); See also, Roland v.rH_erztage L_ztchﬁeld,: Inc.,‘372, S.C. .. :

2

161, 641 S.E2d 465 (Ct. App. 2007). "An astion for breach of warranty requires the existence
“of an cxpress or irnplied wa:rranty: as described in’ sections 36«2—3513. and 36-2-314, -
respectrvely " Herrmg v. Home Depot Inc 350 S.C. 373, 379 565 S. E 2d 773 776 (Ct App
2002) Wlth regards to an express warranty, S C Code § 36-2- 313 states .

- ( l) Express warrantres by the seller are created as follows :

- (a) Any affirmation of fact or promise, mcludmg those on containers or - .
labels, made by the seller to the buyer, whether d1rectly or indirectly, -
'whlch relates to the goods and becomes part of the basis of the bargain
creates an express warranty that the goods conform to theafﬁrmatron or

- promise. .

(b) Any descnptron of the goods whrch is made part of the basis of the
bargain creates an express warranty that the goods shall conform to the
description.

.{c) Any sample or model which is made part of the basrs .of the bargamf_ :
creates an express warranty that the whole of the goods shall conform to
the sample or model.- -

(2) 1t is not necessary to the creation of an express warranty that the seller use
formal‘words such as “warrant” or “guarantee” or that he have a specific intention -
. to make.a warranty, but an affirmation merely .of the value of the goods.or a
statement purporting to be merely the sellers opinion ‘or commendatron of the
goods does not create a warra.nty '

SCCode§363213 ' » o
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Accordmgly, Plaintiff Waverly at Hamlm Plantatlon produced msuﬁicrent ev1dence to
'conclude that a warranty was made on behalf of Defendant John Wleland Homes to the -
. Plamtlffs Unlike the class action su1t the Waverly Townhome Association did not purchase the ,

townh_omes at issue in thlS lawsuit. Further, the Plamt_lff Waverly at Hamlin Plantation provlded'
nq-e\.'idenee: by way o:f;deed er etherwtse that vi‘ndicated that they held Vowners.hip_ m the cc:).nrmen

areas. The only evidence indicating a”\-zvarran'ty' was made by _Stephen Denby, as class |

'.representative of the class action lawsuit. The Plaintiff WaverIy ;at Hamlin Plantation offered no ': |

eviden_eeft:oj prove that an eXp'ress warranty had been extended‘to"_the: HOA as wt:ll:iaS the
individual homeowneis. Accordingly, Defendant John Wieland Homes' Motion for Directed:
Verdict as to the Plaintiff Waverly at Hamlin i’lantation's. cause of action of Breach of Wananty -
is‘granted. | ‘ - |
‘ | D.. Neéligent I\'Iisrepreeentation : ' o |
| Fmally, the Court grants Defendant J ohn Wleland Homes Motlon for Dlrected Verdlct as
to the Plamtrﬁ' Waverly at Hamlm Plantatlons cause of actlon for neghgent mlsrepresentatlon ”
"To state' a_ claim for neghgent rmsrepresentatron the plamtlff must a.llege (1) the defendant_
made a false representatlon to the plamtlff, (2) the defendant had a pecuniary mterest ‘m_makmg
the statement:,::(3) the_defendant owed a duty of care to see that he cernmunjeated-‘ﬁ'uthftﬂ
| inforrnation to the plamtlﬁ‘, (4) the defendant breached that duty by failing to eXereree due eare:,:
(5) the plamtlff Justifiably rehed on the representation, and (q):mé plamtlff suffered a pecumary
loes as the proximate result of his _reliance en the representatien." Hurst v, :St'zndy,v 329 8.C. 4’_71,7
481, 494-S‘.E.2d:847,'8’5_2 (et. Appt 1997). o |
: In the:.present case, Plaintiﬁ‘ presented insut’ﬁcient e\}idenc.ejjtds_upport a finding that

Defendant John' Wieland Homes negligently misrepresented the building of the townhomes.
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There is no evidence set forth in the record te support a finding that. Defendant John Wieland
Homes made false representations to the Plaintiff Waverly at Ha.m]m Plantation. Further, even if
there were tepresentations made by Defendant John Wieland Homes there is no evidence m the
record to support a finding that the Plaintiffs relied on these representations. Accordmgly,
because the Plaintiff failed to prov1de sufficient evidence to jllStlfy a cause of action of neghgent
representation agamst Defendant John Wiela.nd Homes? Defendant's Motion for Directed Verdict
i"s: granted.

E. Negligence and Breach of Fiduciary Duty

As to the remaining causes of actions, Negligence and Breach of Fiduciary Duty, this =

Court finds that there exists sufficient evidence in the record to deny Defendant John Wieland
. Horhes' Motion for Directed Verdict. Plaintiffs produced evidence sufficient to create a factual
question for the jury as to Defendant John Wleland ‘Homes' 11ab111ty concerning the cause of
action of. Neghgence and Breach of Flducmry Duty. As such, Defenda.nt John Wieland Homes'
Motion for Directed Verdict as to Plaintiffs' causes of acti_on of Negligence' and Breach of
Fiduciary' Duty are denied. N -

Accordingly, Defendant John Wieland Homes' Motion for Directed Verdict as to Plaintiff
Waverly at Hamlin Plantation Townhome Association, Inc., is hereby GRANTED in part and
'DENIED in part. | | |

CONCLUSION

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED 'THAT
Defendants” Motions for Direct Verdict as to the class action ,stlit is hereby granted with respect

to all causes of action except Negligence and Breach of Warranty; and

I
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED THAT Defendants’
Motions for Directed Verdict as to the Plaintiff Waverly at Hamlin Plantation is hereby granted
with réspect to all causes of action except Negligence and Breach of F iduciary Duty.

AND IT IS SO ORDERED.

Hon. Deddi?. Jefferson
‘Presidiag Judge

LA - . Ninth Judicial Circuit
March é&i ,2017 :

Charleston, SC
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of the Carolinas, Inc,,
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Construction, a/k/a Benjamin Mora Construction,
LLC, Builders FirstSource, Inc., a/k/a Builders
FirstSource-Southeast Group, LLC, a/k/a Builders
FirstSource-Atlantic Group, LLC, DBC Construction
Services, LLC, Eli, Inc, Gerardo Rosette Sanchez a/k/a
GR Painting, Jeorge Medina, Jeorge Medina a/k/a JMC
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Luis Sanchez, Juan Luis Sanchez a/k/a Sanchez
Brothers Painting, Latitude Construction Services,
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LLC, The Muhler Company, Inc, Paul M. Vasquez,
Richard Ditullio, Richard Ditullio a/k/a RDT
Contracting, LLC,
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Caroling, Inc., John Wieland Homes of Charleston, Inc,,
John Wieland Homes, Inc., Builders Support Services
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And

Waverly at Hamlin Plantation Townhome Association,
Inc, Jeorge Medina, Jeorge Medina a/k/a JMC
Construction, LLC a/k/a JMC Construction, Inc., Juan
Luis Sanchez, Juan Luis Sanchez a/k/a Sanchez
Brothers Painting, and The Muhler Company, Inc., are

And

Jeffrey Sills, Individually and as Class Representative,
Marie Labarowski, Edward and Nancy Peyser, Francis
Sills, Daniel and Suzanne Ruth, Stephani Adili, Marc
and Brandy Lynn, Russell Robinson, George Busnach,
Helen Furtado, Jessica Baucom, Nancy S. Coleman,
Linda Glitz, Peggy Gerou, Shannon Bebout, Maryann
Walsh, Patty Whitmire, Donald L. Tomasello and
Patricia Kelly, Chris Leigh-Jones, Edward Ray and
Kathy Jo Feagins, Cindy Hunt for Bentgrass Limited,
LLC, Adam A. and Susan S. Sokoloski, William and
Carolyn Barone, Michelle Ray, Eugene and Cynthia
Ray, William Abel, Dean and Conny Mason, David
McCartney, Paul and Patricia Waters, James and
Andrea Lowry, R. Robinson, Jr. Thaddeus R. and
Barbara A. Kuczynski, Beverly Sunders Carlson, Lisa
Roeck, Elizabeth Jackson, Charles and Mary Kathleen
Jenkins, Linda M. and Earl K. Rigler, Jr.,, John Twomey,
Joe and Anita Brittain, Gilbert J. Hager and Kelly Hager
Holmes, Carol and Chris Gilespie, Jared D. Overcash,

V.
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John Wieland Homes and Neighborhoods of the
Carolinas, Inc., as successor by statutory merger to
John Wieland Homes and Neighborhoods of South
Carolina, Inc., John Wieland Homes of Charleston, Inc,,
John Wieland Homes, Inc., Builders Support Services
of the Carolinas, Inc., Wheelock Street Capital, LLC
d/b/a Jon Wieland Homes and Neighborhoods, Inc,
Bar Construction, Inc, Benjamin Mora d/b/a Mora
Construction, a/k/a Benjamin Mora Construction,
LLC, Builder’s Firstsource, Inc. a/k/a Builders
Firstsource-Atlantic Group, LLC, DBC Construction
Services, LLC, Gerardo Rosette Sanchez a/k/a GR
Painting, Jeorge Medine a/k/a JMC Construction, LLC
a/k/a JMC Construction, Inc., Jesus Mora a/k/a]. Mora
Brick & Block Mason, LLC, Juan Luis Sanchez a/k/a
Sanchez Brothers Painting, Latitude Construction
Services, LLC, The Muhler Company, Inc, Paul M.
Vasque, Richard Ditullio, Richard Ditullio a/k/a ROT
Contracting, LLC,

Of whom

John Wieland Homes and Neighborhoods of the
Carolinas, Inc. as Successor by Statutory Merger to
John Wieland Homes and Neighborhoods of South
Carolina, Inc., John Wieland Homes of Charleston, Inc.,
John Wieland Homes, Inc., Builders Support Services
of the Carolinas, Inc,, is the

And

Jeffrey Sills, Individually and as Class Representative,
Marie Labarowski, Edward and Nancy Peyser, Francis
Sills, Daniel and Suzanne Ruth, Stephani Adili, Marc
and Brandy Lynr, Russell Robinson, George Busnach,
Helen Furtado, Jessica Baucom, Nancy S. Coleman,
Linda Glitz, Peggy Gerou, Shannon Bebout, Maryann
Walsh, Patty Whitmire, Donald L. Tomasello and
Patricia Kelly, Chris Leigh-Jones, Edward Ray and
Kathy Jo Feagins, Cindy Hunt for Bentgrass Limited,
LLC, Adam A. and Susan S. Sokoloski, William and
Carolyn Barone, Michelle Ray, Eugene and Cynthia
Ray, William Abel, Dean and Conny Mason, David
McCartney, Paul and Patricia Waters, James and
Andrea Lowry, R. Robinson, Jr. Thaddeus R. and
Barbara A. Kuczynski, Beverly Sunders Carlson, Lisa
Roeck, Elizabeth Jackson, Charles and Mary Kathleen
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Jenkins, Linda M. and Earl K. Rigler, Jr.,, John Twomey,
Joe and Anita Brittain, Gilbert ]. Hager and Kelly Hager
Holmes, Carol and Chris Gilespie, Jared D. Overcash,
Jeorge Medina, Jeorge Medina a/k/a JMC
Construction, LLC a/k/a JMC Construction, Inc,, Juan
Luis Sanchez, Juan Luis Sanchez a/k/a Sanchez
Brothers Painting, and The Muhler Company, Inc., are
the
Respondents.

PROOF OF SERVICE

I, the undersigned employee of Howser Newman & Besley, LLC, hereby
certify that pursuant to Rules 240(d) and 262(b), SCACR, I have served the Motion to
Supplement the Record of Appellant John Wieland Homes and Neighborhoods of the
Carolinas, Inc. as Successor by Statutory Merger to John Wieland Homes and
Neighborhoods of South Carolina, Inc., John Wieland Homes of Charleston, Inc., John
Wieland Homes, Inc., Builders Support Services of the Carolinas, Inc. in this matter on
all counsel of record and pro se parties by delivering a copy or mailing a copy,
United States Mail, postage prepaid, on April 26, 2017, to the following addresses:

Attorneys for Waverly @ Hamlin Plantation Townhome Association, Inc., and
Jeffrey Sills, et al.:

John C. Hayes IV

Mary-Margaret Fitzhenry Noland
HAYES LAw FIRM LLC

180 Meeting Street, Suite 330
Charleston, SC 29401

(843) 805-7003

Ivon Keith McCarty
McCARTY LAW FIRM, PC
Post Office Box 30055
Charleston, SC 29417
(843) 793-1272

Jesse Sanchez

THE LAW OFFICE OF JESSE SANCHEZ
98% Broad Street, Suite B
Charleston, SC 29401
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Attorneys for AC Construction Inc.:

Caroline Coward McIntosh
Kevin W. Mims

LUZURIAGA MIMmS, LLP

50 Immigration Street, Suite 200
Charleston, SC 29403

(843) 410-4713

Attorneys for Barr Construction Inc.:

Erin DuBose Dean

TUPPER GRIMSLEY & DEAN, PA
Post Office Box 2055
Beaufort, SC 29901-2055
(843) 524-1116

Pro Se:

Paul M. Vasquez
1417 Peach Blossom Lane
Charleston, SC 29492-8263

Attorneys for Benjamin Mora Construction LLC, Benjamin Mora, Mora
Construction:

Jonathan ]. Anderson

Curtis Brent Martin

ANDERSON REYNOLDS & STEPHENS, LLC
Post Office Box 87

Charleston, SC 29402

(843) 723-0185

Attorneys for John Wieland Homes and Neighborhoods Inc., Wheelock Street
Capital LLC:

Marvin D. Infinger
Cheryl D. Shoun
NEXSEN PRUET, LLC
Post Office Box 486
Charleston, SC 29402
(843) 577-9440
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Attorneys for JMC Construction, Inc., JMC Construction, LLC, Jorge Medina:

Christopher M. Adams
Andrew N, Cole
CoLLINS & LAcy, PC
Post Office Box 12487
Columbia, SC 29211
(803) 256-2660

Attorneys for Juan Luis Sanchez, Sanchez Brothers Painting:

Sarah Louise Fragale

TURNER PADGET GRAHAM & LANEY, PA
40 Calhoun Street, Suite 200
Charleston, SC 29401

(843) 576-2800

Attorneys for Builders Firstsource Southeast Group LLC:

Stephen P. Hughes

HOWELL GIBSON & HUGHES, PA
Post Office Box 40

Beaufort, SC 29901

(843) 522-2400

Attorneys for Richard Ditullio and RDT Contracting LLC:

Jared Hudson Garraux

RICHARDSON PLOWDEN & ROBINSON, PA
1900 Barnwell Street

Columbia, SC 29201

(803) 771-4400

Attorneys for Eli Inc.:

Patrick T. Morrissey

CLAWSON & STAUBES, LL.C

127 Seven Farms Drive, Suite 200
Charleston, SC 29492-7595
(843)577-2026

Attorneys for Latitude Construction Services LLC:
Robert Michael Ethridge

Laura Elizabeth Paris Paton
CARLOCK COPELAND & STAIR, LLP
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Post Office Box 20969
Charleston, SC 29413
(843} 727-0307

Attorneys for ] Mora Brick & Block Mason LLC, Jesus Mora:

Elizabeth Fraysure Fulton
PRITCHARD LAW GROUP LLC
129 Broad Street
Charleston, SC 29401
(843) 722-3300

John Elliott Rogers Il
Carl Reed Teague

THE WARD LAW FIRM, P.A.
Post Office Box 5663
Spartanburg, SC 29304
(864) 573-8500

Attorneys for The Muhler Company Inc:
Peter Gunnar Nistad

GALLIVAN WHITE & Boyp, PA

Post Office Box 22768

Charleston, SC 29413
(843) 735-7600

[Separate Signature Page Follows]
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April 26,2017

And?umt Haselden

Justfh Paul Novak

HowsER NEWMAN & BESLEY, LLC
215 East Bay Street, Suite 303

Charleston, SC 29401
(843) 216-6940

Theodore Luke Manos

ROBERTSON HOLLINGSWORTH & FLYNN
177 Meeting Street, Suite 300
Charleston, SC 29401

(843) 723-6470

Attorneys for Builder Support Services
of the Carolinas, Inc., John Wieland
Homes and Neighborhoods of South
Carolina, Inc., John Wieland Homes and
Neighborhoods of the Carolinas, Inc.,
John Wieland Homes Inc., John Wieland
Homes of Charleston, Inc.
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R. Davis Howser i
]am;s_R Newman, Jr.< - - m Columbla Ofﬁce
William G. Besley< 1508 Washington Street

HOWSER, NEWMAN Gl
Sﬁ‘;{fﬁ ‘c’ﬂﬁé‘f}l nx;/* ’ Fax 803.758.4445
el Kealeys Attorneys and Counselors at Law Toll Free 866.207.6209
J}ﬂfnﬁsp‘}‘i‘vﬁ? 215 East Bay Street Charleston Office
Sarah Rand- McDaniel Charleston, SC 29401
< Certified Circuit Court Mediator www.hnblaw.com Td?al:cogzsgfé.zégég%o

A Certified Circuit Court Mediator and Arbitraror
t Certified Circuit Court Arbitrator

* Also Admitted in North Caroli ) April 26, 2017 ] 7
: A G A RECEIVE]

Toll Free 877.216.6970

The Honorable Jenny Abbott Kitchings APR 28 2017
Clerk of Court, South Carohna Court of Appeals
P.0. Box 11629 SC Geurt of Appeals

Columbia, SC 29211

RE:  Waverly at Hamlin Plantation Townhome Association, Inc., Plaintiff, v.
John Wieland Homes and  Neighborhoods of the Carolinas, Inc. as
Successor by Statutory - Merger. to John Wieland Homes and -
Neighborhoods of South Carolmaf Inc., John Wieland Homes of .
Charleston, Inc., John Wieland Homes Inc., Defendants, and  John
Wieland Homes and Neighborhoods. of the Carolinas, Inc., as Successor .
by Statutory Merger to John Wieland Homes and Neighborhoods of South
Carolina, Inc., John Wieland Homes of Charleston, Inc., John Wieland
Homes Inc., Builders Support Services of the Carolinas, Inc., Third-Party '
Plaintiffs, v. Barr Construction, Inc. Benjamin Mora d/b/a  Mora
Construction, a/k/a Benjamin Mora Construction, LLC, Builders
FirstSource, Inc., d/k/a Builders FirstSource-Southeast Group, LLC, a/k/a
Builders FirstSource-Atlantic Group, LLC, DBC Construction Services,
LLC, Eli, Inc, Gerardo Rosette Sanchez a/k/a GR Painting, Jeorge
Medina, Jeorge Medina a/l/a JMC Construction, LLC a/kla JMC
Construction, Inc., Jesus Mora a/k/a J. Mora Brick & Block Mason, LLC,
Juan Luis Sanchez, Juan Luis Sanchez a/k/a Sanchez Brothers Painting,
Latitude Construction Services, LLC, The Muhler Company, Inc., Paul M.
Vasquez, Richard Ditullio, Richard Ditullio a/k/a RDT Contracting, LLC,
Third-Party Defendants, of whom John Wieland Homes and
Neighborhoods of the Carolinas, Inc. as Successor by Statutory Merger to
John Wieland Homes and Neighborhoods of South Carolina, Inc., John
Wieland Homes of Charleston, Inc., John Wieland Homes, Inc., Builders
Support Services of the Carolinas, Inc., is the Appellant, and Waverly at
Hamlin Plantation Townhome Association, Inc., Jeorge Medina, Jeorge
Medina a/ka JMC Construction, LLC a/k/a JMC Construction, Inc., Juan
Luis Sanchez, Juan Luis Sanchez a/k/a Sanchez Brothers Painting, and
The Muhler Company, Inc., are Respondents. And Jeffrey Sills,
Individually and as Class Representative, Marie Labarowski, Edward and
Nancy Peyser, Francis Sills, Daniel and Suzanne Ruth, Stephani Adili,



Marc and Brandy Lynn, Russell Robinson, George Busnach, Helen
Furtado, Jessica Baucom, Nancy S. Coleman, Linda Glitz, Peggy Gerou,
Shannon Bebout, Maryann Walsh, Patty Whitmire, Donald L. Tomasello
and Patricia Kelly, Chris Leigh-Jones, Edward Ray and Kathy Jo.
Feagins, Cindy Hunt for Bentgrass Limited, LLC, Adam A. and Susan S.
Sokoloski, William and Carolyn Barone, Michelle Ray, Eugene and
Cynthia Ray, William Abel, Dean and Conny Mason, David McCariney,
Paul and Patricia Waters, James and Andrea Lowry, R. Robinson, Jr.
Thaddeus R. and Barbara A. Kuczynski, Beverly Sunders Carlson, Lisa
Roeck, Elizabeth Jackson, Charles and Mary Kathleen Jenkins, Linda M.
and Earl K. Rigler, Jr., John Twomey, Joe and Anita Brittain, Gilbert J.
Hager and Kelly Hager Holmes, Carol and Chris Gilespie, Jared D.
Overcash, Plaintiffs, v. John Wieland Homes and Neighborhoods of the
Carolinas, Inc., as successor by statutory merger to John Wieland Homes
and Neighborhoods of South Carolina, Inc., John Wieland Homes of
Charleston, Inc., John Wieland Homes, Inc., Builders Support Services of
the Carolinas, Inc., Wheelock Street Capital, LLC d/b/a Jon Wieland
Homes and Neighborhoods, Inc., Bar Construction, Inc., Benjamin Mora
d/b/a Mora Construction, a/k/a Benjamin Mora Construction, LLC,
Builder’s Firstsource, Inc. a/k/a Builders Firstsource-Atlantic Group,
LLC, DBC Construction Services, LLC, Gerardo Rosette Sanchez a/k/a
GR Painting, Jeorge Medine a/k/a JMC Construction, LLC a/k/la JMC
Construction, Inc., Jesus Mora a/k/a J. Mora Brick & Block Mason, LLC,
Juan Luis Sanchez a/k/a Sanchez Brothers Painting, Latitude Construction
Services, LLC, The Muhler Company, Inc., Paul M. Vasque, Richard
Ditullio, Richard Ditullio a/k/a ROT Contracting, LLC, Defendants, of
whom John Wieland Homes and Neighborhoods of the Carolinas, Inc. as
Successor by Statutory Merger to John Wieland Homes and
Neighborhoods of South Carolina, Inc., John Wieland Homes of
Charleston, Inc., John Wieland Homes, Inc., Builders Support Services of
the Carolinas, Inc., is the Appellant, and Jeffrey Sills, Individually and as
Class Representative, Marie Labarowski, Edward and Nancy Peyser,
Francis Sills, Daniel and Suzanne Ruth, Stephani Adili, Marc and Brandy
Lynn, Russell Robinson, George Busnach, Helen Furtado, Jessica
Baucom, Nancy S. Coleman, Linda Glitz, Peggy Gerou, Shannon Bebout,
Maryann Walsh, Patty Whitmire, Donald L. Tomasello and Patricia Kelly,
Chris Leigh-Jones, Edward Ray and Kathy Jo Feagins, Cindy Hunt for
Bentgrass Limited, LLC, Adam A. and Susan S. Sokoloski, William and
Carolyn Barone, Michelle Ray, Eugene and Cynthia Ray, William Abel,
Dean and Conny Mason, David McCartney, Paul and Patricia Waters,
James and Andrea Lowry, R. Robinson, Jr. Thaddeus R. and Barbara A.
Kuczynski, Beverly Sunders Carlson, Lisa Roeck, Elizabeth Jackson,
Charles and Mary Kathleen Jenkins, Linda M. and Earl K. Rigler, Jr.,
John Twomey, Joe and Anita Brittain, Gilbert J. Hager and Kelly Hager
Holmes, Carol and Chris Gilespie, Jared D. Overcash, Jeorge Medina,
Jeorge Medina a/k/a JMC Construction, LLC a/k/a JMC Construction,



Inc., Juan Luis Sanchez, Juan Luis Sanchez a/k/a Sanchez Brothers
Painting, and The Muhler Company, Inc., are Respondents.

Appellate Case No. 2017-000542
Dear Ms. Kitchings:
Please find enclosed for filing in the above-referenced matter:
(1) an original and seven (7) copies of Motion to Supplement the Record of Appellant
John Wieland Homes and Neighborhoods of the Carolinas, Inc. as Successor by
Statutory Merger to John Wieland Homes and Neighborhoods of South Carolina,
Inc., John Wieland Homes of Charleston, Inc., John Wieland Homes, Inc.,
Builders Support Services of the Carolinas, Inc;
(2) an original and one (1) copy of the Proof of Service with respect to the motion; and
(3) a check for the required filing fee of $25.00.
After filing the original and six (6) copies of these documents, please return the extra
clocked-in copies in the self-addressed, stamped envelope provided. By copy of this letter, I am
serving all counsel of record and pro se respondents with copies of each of the above-described

documents.

Thank you for your assistance in this matter. Please do not hesitate to contact me with
any questions or concerns.

Regards,

‘Andrew E. Haselden
AEH/jnov

cc:  All Counsel of Record and Pro Se Parties (w/ encls.)
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