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STATEMENT OF ISSUES ON APPEAL

L THE SPECIAL REFEREE ERRED IN FAILING TO REQUIRE THE MCDANIEL’S
TO ESTABLISH ANY RIGHT TO EASEMENT BY PRESCRIPTION BY THE
STANDARDS OF CLEAR AND CONVINCING EVIDENCE.

II. THE SPECIAL REFEREE ERRED IN FAILING TO REQUIRE THE RESPONDENTS
TO ESTABLISH THE ELEMENTS OF PRESCRIPTIVE EASEMETN TO SATISFY
TACKING FOR THE REQUIRED TWENTY YEAR PERIOD.

III. THE SPECIAL REFEREE FAILED TO WEIGH THE CORRESPONDING LOSSES
OR FOREITURES OF THE APPELLANTS IN AFFIRMING HIS ORDER AND
UPHOLDING THE-GRANT OF THE PRESCRIPTIVE EASEMENT.

STATEMENT OF THE CASE

This appeal arises from the Order of the Special Referee Clyde N. Davis, filed October 3,
2016. On February 6, 2014, Respondents (hereinafter “Respondents™) Melissa J. McDaniel,
John F. McDaniel, III, Tara M. Dickerson and Brandi M. Augustine, filed a Summons and
Complaint for Declaratory Judgment granting them a prescriptive easement. (R.p____; Compl.).
Then Larry Marchanfc, Sr. and Jolene J. Marchant (hereinafter “Appellants”) filed an Answer and
Counterclaim on March 3, 2014. (Rp _ ; Answer and Counterclaim) to which the
Respondents filed a reply to the Counterclaim on March 25, 2014 (Rpp ____ ; Reply). On
March 27, 2015 a Consent Order of Reference signeci by The Honorable William P. Keesley was
filed referring' this matter to The Honorable Clyde N. Davis, Jr., Special Referee. (R.p.___
Consent Order of Reference). A heariﬁg was held on March 1, 2016 before The Honorable
Clyde N. Davis, Special Referee (R.p._____; Transcript). On August 16, 2016, Special Referee
Davis issued an Order granting Respondents the requested prescriptive easement and ordering
the removal of the fence installed by the Appéllants (R.p. ____; Order, August 16, 2015). On

August 22, 2016, the Appellants filed a Motion to Reconsider the Order of August 16, 2016. (R.p



______; Motion to Reconsider). On September 13, 2016, Respondents filed a Response to the
Appellants’ Motion to Reconsider. (R. p. __; Response). Special Referee Davis ruled on the
Motion to Reconsider in an Order filed on October 13, 2016. (R. p. __; Order, October 13,
2016). Appellants filed appeal by Notice of Appeal filed on November 14, 2016. (R. p.___ ;
Notice of Appeal). |
STATEMENT OF FACTS

Respondents“"o'wn the property located at 1700 Riviera Drive, West Columbia, South
Carolina. (T. ‘p. 6, Line 25). Appellants own the property located at 1706 Riviera Drive, West
Columbia, South Carolina, These properties are located in the Saluda Hills area of West
Columbia, South Carolina. (T. p. 7, Lines 1-2) Respondents’ and Appellants’ properties are
fesidential lots with their primary residence located on each lot. Their lot-s are contiguous to
each other. Respohdents’ pfOperty was originally owned by their gréndfather, J. Fulton
_McDaniel, and was purchased by him in 1966. After fhe death of J. Fulton McDaniel in 1991,
Respondents’ property was conveyed to J ohn F. McDaniel, Jr. in 1993. Thereafter, the property’
was cdnveyed to John F. McDaniel, Jr.’s wife, Joann Odom McDaniel in 1998. Thereafter, the
property was conveyed to Respondents in thié action by deed in 2011. This property has been in
the McDaniel family for at least 5 Olyearsv'. (See Plaintiff’s Trial Exhibit 1).

>Appellants’ p:}operty was originally owned by Sara B. Crumpton and she conveyed it to
Carol L. Archart and Gail D. Arehart in 1976, (See Plaintiff’s Trial Exhibit 1). Thereafter, Carol
L. Archart conveyed his interest in the prppe'fty'to his wife, Gail D. Arehart, by deea in 1979,
'(See'Pla-intiﬂ 's Trial Exhibit 1). Thereaftér, Gall D. Arehart éonveyed the Apbellénts property to
Shoi Yean Hwang and Mary S.P. Hwang by déed in 1981, Finally, Shoi Yean Hwang and Mary

S.P. Hwang conveyed the proberty o the Appéllants in 2005.



Respondents’ primary residence lot has a gravel drive area on the Eastern side of their
property. (T. p. 13, Lines 5-18). The gravel drive area commences on Riviera Drive and runs
South to North on the Eastern side of the Respondents’ property where it terminates in the rear of
Respondents property (T. p. 14, L1nes 5 22) The gravel drive area has been used for the
followmg purposes (a) J Fulton McDamel Respondents grandfather, from 1967 through 1992
to access the rear of the property over this gravel drive area to get to hlS horses and bird dogs
which were h1s hobbles (R p. 16, Lines 5- 17) (b) J. Fulton McDamel’s use of the gravel drive
area extended to us1ng the gravel drive area as a parking area for hunting jeep, trucks and horse
trailers related to his hobbies (T. p. 16, Lines 18-25); (c) after the death of J. Fulton McDaniel’s
wife, Ted McDaniel, brother of J. Fulton McDaniel, stayed with his brother for some years and
used the gravel drive area as a parking area for a motor home (T. p. 18, Lines 9-16); (d) John F.
McDaniel, Jr. used the gravel drive area when he lived with his father, J. Fulton McDaniel, as a'
means of access over the family property to get to the Saluda River.(T. p. 23, Lines 1-23); (¢)
John f. McDaniel, Jr. used the same gravel drive area after he moved from the family property in
1982 to parkhis trucks and trailers related to his roofing business and this activity continued
until 1992 (T. p. 23 Lines 1-9); (f) in 1992 John F. McDaniel, Jr. moved back to the family
residence and has used the driveway to access the back of this property for vehicular and
pedestrian purposes o get access to the shop which he had built in the rear of the residence in
1992 for his rental maintenance business (T. p. 23, Lines 17-23)(T. p. 24, Lines 1-4); (g) Melissa
McDeaniel, one of the Respondents, testified she and her siblings have used the gravel drive area
as a convenient access to the family residence when she and her brothers and sisters were in high
school (T.p. 55, Liries 6-25)(T. p. 56, Lines 1-2); and (h) Patrick L. West, Marvin E. Martin, Jr.,

and Jimmy R. Dillon; either friend and/or co-worker or neighbor, testified collectively, as to the



McDaniel family’s ﬁée of the gravel drive area since the mid 19;70’5 for vehicular traffic (T. p.
59, Lines 24-25)(T. p. 60, Lines 1-25)T. p. 61, Lines 1-25)(T. p. 62, Lines 1-25)(T. p. 66, Linés
1-25)(T. p. 6’7, Lines 1-16)(T. p. 71, Lines 1-25).

The gravel portion of the drive area has been in existence as early as J. Fulton
Mci),aniel’s use of the driveway area where gravel, rock, mortor, bricks, etc. were placed in the
‘ ldriveway area and the driveway area has been renourished with gravel, rocks, mortor, bricks, etc.
over the years, including a major renourishment in 1992. (T. p. 12, Lines 14-17)(T. p.62, Lines
13-23)(T; p. 65, Lines 10-15)(T. p. 66, Lines 10-14). A survey by Bob Collingwood, a
Registered Land Surveyor, dated November 6, 2012, shows that portion of the gravel drive area
which is located on the Appellants’ property. This area is approximately four and two tenths
(4.2°) feet by ninety (90°) feet (299 sq.ft. having 0.0068 acre). (See Plaintiff’s Trial Exhibit 5).

Kespondents “and their pre.decessors-in-title since 1967 have had continuous and
uni.riter‘rupted use of the gravel drive “area untﬂ' Appellants placed wooden and metal stakes and a
fence in the drfvew%r area which was 1n ther’summer of 2013. No one in the chain-of-tiﬂe of
Appellants’ propert};,'ﬁ'orr‘l' 1967 until 2005, 6bjected to Respondents and their predécessor-ih-
title using the graveI drive. (T. p. 32, Lines 15-20). Appellants never took any affirmative steps
to Vprevent the use of:thé area until they placed wooden and/or metal stakes and the fence in the
. gravel dfive area in éummer 2013. (T. p 37, Lines 28-35(T'. p. 38, Lines 1;7). Appellants have
placed a fence in thé '.gravel drive andA is ir'npeding the Respondents’ use of the gravei drive area.
(T.. p. 38, Lines 3—4):' Ap’pellan'.ts' knew of the gravel drive area oh the Respondénts’ propei'ty
bfior to their fiurchaéé and also knew at the time of their pilrchaée in 2005 that an old fence had
been established showi'ri.g' the property lvi'rilello'f the Appellants’ property and the Respohdents’

property: (T. p. 33, Lines 1-6).



Appellant Marchant stated that the City of West Columbia or Lexington County requifed
a five (5”) foot setback area on one side of the house and a ten (10°) foot setback area on the
other side of the house. (T. p. 89, Lines 1-21): She then indicated that the east side of the house
did not have five (5%) feet lying between the house and the property line buit there was ten (10”)
feet bétween the houses and the McDaniel property line that because the four and nine-tenths
(4.9%) foot préscriptive easement area was granted, she could not get legal access to the back of
her property unless it Wwas on the McDaniel side. (T. p. 89, LinesA7).

STANDARD OF REVIEW

“The determination of the existence of an easement is a question of fact in a law action.”
Jowers v. Hornsby, 292 S.C. 549, 357 S.E.2d 710 (1987). “The instant case was referred to-a
special referee for entry of a final judgmenf. Accordingly, this Court’s review. is limited to
correction of errors of law, and we will not disturb the special referee’s factual findings that have
some evidentiary support.” Townes Assocs., Ltd. City of Greenville, 266 S.C. 81, 221 S.E.2d 773
(1976). Bundy v. Shirley; 412 SC 292, 772 S.E2d 163 (S.C. 2015).

- LAW

An easement is right givén to a 'p'ersoﬁ to use the land of another for a specific purpose.
Murrells Inlet Corp.: v. Ward, 378 S.C. 225, 232, 662 S.E.2d 452, 455 (Ct. App; 2008). An
eésement may arise in three ways: (1) by g‘farit; (2) from necessity; and (3) by prescription.
Frierson v. Watsonj*sﬂ S.C. 60, 67, 636 S.E2d 872, 875 (Ct. App. 2006). “A prescriptive
easement is not impiied by law but is established by the conduct of the dominant tenement
owner.” Boyd v. Be_llSouth Tel. Co., 369 S.C. 410, 419, 633 S.E.2d 136, 141 (2006). To establish
a prescriptive easement, the party asserting the right must show: (1) continued and uninterrupted
used of the right for twenty years; (2) the identity of the thing enjoyed; and (3) use which is

either adverse or undé:_r a claim of right. Hor.'ry Cnty v. Laychur, 315 S.C. 364, 367, 434 SE.2d .
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259, 261 (1993). “To es‘tablish an easement by prescription, one need only establish either a
justifiable claim of right or adverse and hostile use.” Jones v. Daley, 363 S.C. 310, 316, 609
S.E.2d 597, 600 (Ct. App. 2005). - There is no requirements of exclusivity of use to establish a
prescriptive easement. Id. at 3 1’}, 609 S.E.2d at 600. The party claiming a prescriptiVé easement
bears the burden of proving all of the 'é"l'ements by clear and convincing evidence. Bundy v.
Shirley, 412 S.C. 29?,' 772 S.E.2d 163 (Ct. App. 1997); Morrow v. Dyches, 328 S.C. 522, 5217,
492 S.E.2d 420, 423 '(Ct. App, 1997). o

[I]n order to satisfy the continual use requirement, the use must only be of a reasonable
frequency as determined from the nature and needs of the claimant.” Jones, 363 S.C. at 318, 609
S.E.2d at 601. “When the claimant has established that the use was open, notorious, continuous,
and uninterrﬁbted, th; use will be presurried to have been adverse.” Boyd, 369 S.C. at 419, 633
S.E.2d at 141, | |

- A party claiming a prescriptive easement under a claim of right “must demonstrate a
substantial belief that he had the right to use the parcel or road based upon the totality of the
dircumstances surrounding his use.” Jones, 363 S.C. at 318, 609 S.E.2d at 601.

““The law grar;ting a prescriptive easement under claim of right does not mandate a party
to believe that he holds actual title or that he intends to acquire it.” Hartley v. John Wesley
United Methodist Church,-355 S.C. 145, 151, 584 S.E.2d 386, 389 (Ct. App. 2003). |

“[a] party may ‘tack’ the peribd of use of prior owners in order to satisfy the 20-year
requirement.” Morrzo'w', 328 S.C. at 527,' 492 SE2d at 423 (citing Am. Jur. 2d Easements and
Licenses §70(1 9965');. “[T)he time of poésession may be tacked not only by ancestors and heirs,

but also between parties in privity in order to establish the 20-year period.”  Gefsinger v.



Midlands Orthopaedic Profit Sharing Plan, 327 S.C. 424, 430, 489 S.E.2d 223, 226 (Ct. App.
1997).

An “intent to claim adversely may be inferred from the acts and conduct” of the dominant
users. Am. Jur. 2d Easements & Licenses §57, at 552 (2004).

"~ ARGUMENT 1

THE SPECIAL REFEREE ERRED IN FAILING TO REQUIRE THE MCDANIEL’S
TO ESTABLISH ANY RIGHT TO EASEMENT BY PRESCRIPTION BY THE
STANDARI?S OF CLEAR AND CONVINCING EVIDENCE. |
The prescriptive easement use has been uninterrupted. The prescriptive easement area
~ has been used by the McDaniel family since 1967 up until 2013 when a wooden and/or metal
stakes and a fence was installed in the gravel drive area. The use of the gravel drive area must be
of a reasonable frequency as determined from the nature and neéds of the Respondents and their
predecessors-in-title. The gravel drive area has been used for various needs by the parties and
reasonable frequency has been shown for each of these needs. The testimony is that no adjoining
neighbor complained about the use of this grgvel drive area by the Respondents over the years
claimg:d. Furthermore, once a right-of-way by prescription has been established by 20 years of
continuous use, whiph is the Respondents’ contention, and the use has 1Efeen open, notorious,
continuous and unin{érrupted for a period of twenty (20) years, the use will be presumed to have
been adverse. ‘.Boyd v Bellsouth Telephone, 369 SC 419, 633 SE2d141.

‘Mr. Marchant testified that prior to the pufchase of the property, she did see “a gravel and
brick driveWéy theré:;' it may have been a pafh where cars went by back throﬁgh there; and I

could see that it could possibly be one next to their house; I have seen vehicles back there at the

back door; this is before we bought the housé.” She acknowledged there was a fence on the



property line between McDaniel and Marchant and she knew at the time she walked the property
with the person she bought tﬁe property from.

Appellants next content that there was expressb or implied permission to use the area in
quesﬁon and therefore there could not be a prescriptive easement by adverse use or claim of
right. Appellants have presented no verbal or written evidence or actions that shows expressed
or implied permission. ' The use of the gravel drive area, including that which is ‘shown on
: Respohdents; Trial Exhibit 5, was continvous. The prescriptive easement area has been used by the
McDaniel family since 1967 up until 2013 when a wooden and/or metal stakes and a fence was
installed in the gravel drive area. There have been no overt acts such as a physical barrier or verbal
threats that gave the impression that Appellants, or any predecessor-in-title, was opposing the use.
The testimoriy. is that no adjoining nefghbor coinplained about th}eI use of the this gravel drive area
by fhe 'Reépondents 6{/er the yéars claimed and the present Appellants did not take any 6vert action
or verbal iihpressiong that they were opposing use until eight (8) years after they were conveyed
their property in 2005. The Appellants also had knowledge of where their property line was based
on the tésﬁrﬁony of Mrs. Marchant that she walked the propérty line at the time of purchase and she
also knew the old ferice ran the property line from years back.

"The Respondénts have demonstrated thét they can claim the prescriptive easement by
claim of right in that the Responde,ﬁts and their predecessor-in-title have used the gravel drive
area since 1967. Uﬁdér the claim of rigﬁt tﬁeoify, they db not have to prove they intended to
acquire it. Hartley v. John Wesley United Methodist Church, 355 S.C. 145, .151, 584 S.E.2d 386,
389 (Ct. App. 2003'){..': Respondents and tﬁeir'Apredecessor-in-title have used the access and. have
shov.vnA that tﬁey ha\}é maintained the access over an approximate ﬁfty}(SO) year period. Based

on Respondents’ continuous and uninterrupted use and no acts by Appellants or their



predecessors-in-title oppoeing the use, Respondents have the right to claim by “claim of right”.
Appeliants centend the party asserting prescriptive easement must estaBlish the “identity
of the thirig enjoyed”. The survey prepared for the Respondents iri 20i2 shows the gravel
driveway. Furtherniore,_ the testimony of ezich witness for the Respondents indicated that a
ccdriveway for access”-was the identity of the thirig enj oyed.
o o ARGUMENT II |

THE SPECIAL REFEREE ERRED IN FAJLING TO REQUIRE THE RESPONDENTS
TO ESTABLISH THE ELEMENTS OF PRESCRIPTIVE EASEMENT TO SATISFY
TACKING FOR THE REQUIRED TWENTY YEAR PERIOD.

Appellants are .claiming that there is not sufficient evidence to support continuous and
uninterrupted use of said driveway between 1980 and 1993. However, the evidence proves
otherwise for this time frame. McDaniel testified that the driwieway area had been used since he .
was a child and it previded access the rear of the McDaniel property. John McDaniel testiﬁed
that when he movedibac‘k io .the residence on the McDaniel property in 1992 Vand he built a sihop
in the back of the prope'rty and kept his rental inaintenance business equipment there and he had
used the driveway fdr_access to the shop since 1992 to present date. Melissa McDaniel testified
that she and her siblings had used the dri\}eway since the mid 1990’s to present date. Jimmy R.
Dillon testified that fhe femily had used the driveway since the late 1960’s and there was brick or
mortar there and/or ’éiavel since the 1980°s.

Both John F.A'Mc'i)éniel, Jr. and hie fat}ier, J. Fultoii McDaniel, utilized the driveway area
in questiori during ihe time frame that Appelle'nt claims that there was not continuous and
uninterrupted use and their use was as an access area to the iear of their property and the i)arking

of .vehicies and storage on the property. The use by each was consistent.



The use by the parties or their family or friends were as follows: (a) J. Fulton McDaniel,
Respondents’ grandfather, from 1967 through 1991 to access-the rear of the property over this
gravel drive area to get to his horses and bird dogs which were his hobbies; (b) J. Fultoh
-McDaﬁi'el’s use of tfle gravel drive area ektended to using the gravel drive area as a parking area
for hunting jeep, trueks, .and. horse trailers 'relr;allted to hils holebiee; (c) after t.ﬁe death of J. Fulton
McDaﬁiel;‘s vx;ife, Ted McDaniel, brother of J. ;Fulfon McDarbliel,‘sta}‘fed with his brother for some
years: and used the g?avel drive area as a parking area for a motor home; (d) John F. McDarﬁel,
Jr. used the gravel dfive area when he lived With his father, J. Fulton McDaniel, as a means of
access over the family property to get to the Saluda River; (¢) John f. McDaniel, Jr. used the
same gravel drive area after he moved from the family property in 1982 to park his trucks and
trailers related to his roofing business and this activity continued until 1.992; () in 1992, John F.
McDaniel, Jr. moved back to the family residence and has used the driveway to access the back
of this property for vehicular and pedestrian 'pufposes to get access to the shop which he had
built iﬁ the rear of the residence in 1'9‘92 for his rental maintenance buéineSs; (g) Melissa
McDahiel, ‘one of tlie Respondents, testified éhe and her siblihgs have used the gravel drive area
as.' a convenient accésé to the family resideénce when she and her brothers and sisters were in high
school; and (h) Patrick L. West, Marvin E. Martin, Jr., and Jimmy R. Dillon, either friend and/or
co-worker or neighber, testified collectively, -és to the McDaniel family’s use of .the gravel drive
area since the mid 1970°s for vehicular traffic.

-Tacking is aliowed betweeﬁ ancestors and/or those in privity, which we have in this case,
and Respondents have satisfied the Court that the Respondents, as well as fcheir predecessor-in-

| title, use was continuous and uninterrupted, either under claim of right or adverse use, over that

fifty (50) year period.

- 10



No one has stopped their use of this area until the impedements that were installed in the
summer of 2013. Appellants could not present any testimony as to any action by them to
interrupt the prescriptive easement period until the impedements were installed in the summer of
2013. |

"ARGUMENT III

THE SPECIAL REFEREE FAILED TO WEIGH THE CORRESPONDING LOSSES
OR FOREITURES OF THE APPELLANTS IN AFFIRMING HIS ORDER AND
UPHCLDING THE GRANT OF THE PRESCRIPTIVE EASEMENT.

Appellants first contend Respondents’ granted prescriptive easement will prohibit the.
Appellants from having vehicular access to the rear of the property and not equitable as to the
parties in this action. The offered testimony by Mrs. Marchant on this issue was that the City of
West Columbia or Lexington County required a five (5°) foot area on one side of the house and a
teﬁ (10”) foot area on the other side of the house. She then indicated that the East side of the
house did not have five (5°) feet lying between the house and the property line but there was ten
(10”) feet between the house and the McDaniel property line and that because the four and nine-
tenths (4.9°) foot prescriptive easement area was granted, she could not get legal access to the
back of her property,' ;_ml_ess it was on the McDaniel side. Defendants’ Trial Exhibit 2 shows that
the Marchants house on the subject property and shows an area of ten and one-half (10.5%) foot
-on the Eastern side"i‘nstead of five (5°) feet and on the McDaniel side, a twenty (20°) foot to
twenty-five (25’) fooi width between the McDaniel and Marchant properties. No testimony was
presented by the Appellants as to the neceésary' width of the p'ropo‘sed driveway to the rear of the
property. Furthefm&é, Appellants presentedl no ordinance or statute indicating such regulation
by the ‘City' or Cduniy. Also, the Appellants have owned the prdpérty siné_e 2005 and presented
no evidence that the-y- aftempted to establish a driveway on the McDaniels’ side of their property.

11



Plaintiff’s Trial Exhibits 7 and 8 shows a steep slope on the McDaniels’ side of the Marchant
- property and the Respdndents would ask the Court to make judicial notice of the slope which
shows the difﬁculti¢s in creating a driveway on the McDaniel side because of the slope. The
preponderance of evidence does not p_roveﬂ that the granted prescri;;tivg. easement legally
interferes with the March_ants obtaining a:cceés ;co the rear Qf their property. Furthermore, the
Appellants were offéred a joint access over the four and nine-tenths (4.9”) foot prescriptive
¢asement area but rcfused the offer. N .
| CONCLUSION

Respondents havg proved, by clear and convincing evidence, the elements of a prescriptive
easement continual and uninterrupted use éf that portion of the driveway on Appellants’ property
since 1967 either under the theory of adverse use or under the Appellants’ belief of owning by

claim of right.
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