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STATEMENT OF ISSUES ON APPEAL
L DID THE TRIAL COURT INCORRECTLY FIND THAT THE DEFENDANT, JESSIE
TOWNSEND, JR., MET ALL OF THE NECESSARY REQUIREMENT FOR A
FINDING OF ADVERSE POSSESSION WERE PROVED BY CLEAR AND
CONVINCING EVIDENCE.

A. DID THE DEFENDANT, JESSIE TOWNSEND, JR., PROVE BY CLEAR AND
CONVINCING EVIDENCE HIS CLAIM OF ADVERSE POSSESSION.

1. DID THE DEFENDANT SATISFY THE HOSTILITY ELEMENT OF
ADVERSE POSSESSION BY CLEAR AND CONVINCING EVIDENCE?

2. DID THE DEFENDANT SATISFY THE EXCLUSIVITY ELEMENT OF
ADVERSE POSSESSION BY CLEAR AND CONVINCING EVIDENCE?

STATEMENT OF THE CASE
The Statement of the Case prepared by Appellant is adopted by the Respondent.
STANDARD OF REVIEW .
The Standard of Review prepared by Appellant is adopted by Respondent
ARGUMENT
L. DID THE TRIAL COURT INCORRECTLY FIND THAT THE DEFENDANT,
JESSIE TOWNSEND, JR., MET ALL OF THE NECESSARY REQUIREMENT
FOR A FINDING OF ADVERSE POSSESSION WERE PROVED BY CLEAR
AND CONVINCING EVIDENCE.

The trial court properly found that the Defendant, Jessie Townsend, had adversely
possessed a portion of the real property that is the subject of the underlying lawsuit. The Master-
in-Equity properly found that the elements of adverse possession met the clear and convincing
evidentiary standard applied to adverse possession. The Court could have found that the entire

tract had been adversely possessed, but, found that only the front portion of the property had, in

fact, been adversely possessed. The standard for review is not contested from that set forth in the



brief of the appellant. The difference is that a clear reading of the transcript would support the
finding of the trial court. The plaintiff has admitted that the defendant.and his father have been
on the property since at least 1980.
A. DID THE DEFENDANT, JESSIE TOWNSEND, JR., PROVE BY CLEAR AND
CONVINCING EVIDENCE HIS CLAIM OF ADVERSE POSSESSION?

The Defendant, Jessie Townsend, Jr., proved his affirmative defense of adverse
possession by clear and convincing evidence. In fact, the testimony of the plaintiff and her son
both strengthened the claim of adverse possession. The defendant and his predecessor originally
began occupying the property with the approval of the family members. As time went on, a
fence and gate were installed and then a lock was placed on the gate. No one had a key other
than Jessie Townsend Sr. originally and then the key was solely in the possession of Jessie
Townsend, Jr.. The plaintiff, at page 44, lines 8-12 of the transcript, Ms. Reed testified that her
mother was told not to walk on the property by one of the Townsend. On pages 44, lines 23-25
and page 45, lines 1-4, Ms. Reed testified she had no knowledge of permission being given by
anyone to live or use the property.

Ms. Reed testified page 46 lines 24-25 that she and her family were being kept off the
property by the Townsend. Ms. Reed further testified that we tried to get on the p.roperty, but, we
can’t see the whole property because they have the fence up.... Page 47 lines 11-14. Ms. Reed
further testified that even after she had a key, she was not allowed to go over all of the property.;
Page 47, lines 21-22.

Ms. Reed further testified that she has been trying to get onto the property for at least 10

years and has been denied by the Townsend. Page 55, lines 16-21. Ms. Reed testified that she



has been kept from coming on the property since the 80s. Page 56, lines 6-12. Mr. Reed further
testified that neither he nor his family had been able to get on the property until a key was shared.
Page 88, lines 18-21 in 2016. Knox v Bogan 472 S.E.2d 43, 322 S.C. 64 (S.C. App., 1990)

The Townsend began the use of the property with permission. However, at a later point,
the ﬁse of the property became hostile or adverse to all others. McDaniel v Kendric, 688 S.E. 2d
8562, 386 S.C. 437(S.C. App. 2009).

| South Carolina Courts have held that a purported adverse possessor may adversely
possess a portion of a larger tract of land. Dawkins v. Mozie 399 S.C. 290, 731 S.E. 2d 342 (S.C.
App. 2012). The Trial Judge ruled that this is exactly what has happened in this case

The appellant claims that the testimony of Mr. Townsend was not clear. Actions always
speak louder than words. Mr. Townsend and his father both kept Ms. Reed and her family off
the property, particularly the part they used as a garage and junkyard. The testimony of the
plaintiff was that she has been denied access to the property for more than 10 years. This
testimony was confirmed by her son, Mr. Reed. The Court should go no further than when the
plaintiff clearly testified that she was denied access to the property and that the period of the
denial was more than 10 years. The’son, Andy Reed, then testified that no one was allowed on
the property by Jessie Townsend or Jessie Townsend, Jr. .

The mother of Ms. Reed died in 1987. Mr. Reed teétiﬁed that her Mother had been told
to not go on the property before the death of the mother of Ms. Reed. Ms. Reed-admitted that she
and her family have been denied access since at least 1987. The actions of Mr. Townsend are
only consistent with one claiming dominion and control of 'the front portion of the property to the

exclusion of all others.



The placing of the fence and gate with a lock on it denied all persons access to the
property. Occupancy was not shared as to the front portion of the property as required by to
defeat the adverse possession claim. Curtis v DesChamps 350 S.E. 2d, 290 S.C. 315 (S.C. App.
1986).

The plaintiff confirmed that the denial of access to the property was in excess of ten years
and that it was a continuous occupation of the property. Butler v Lindsay 361 S.E.2d, 621, 293
S.C.466 (S.C. App. 1987).

2. DID THE DEFENDANT SATISFY THE EXCLUSIVITY ELEMENT OF

ADVERSE POSSESSION BY CLEAR AND CONVINCING EVIDENCE?

The Defendant proved that he had the exclusive control of the front portion of the
property. In fact, the testimony is clear that the vehicles and other scrap materials on the property
were his or under his control. No one came onto the area of the property where the cars and other
materials were stored. The plaintiff even testified that she was afraid of being shot if she came
onto the property. A key to the gate was only made available to the plaintiff in January of 2016.
Even after the key was made available, it was clear that no one other than Mr. Townsend or
persons he authorized to be on the property were able to go the property where the vehicles and
othér materials were stored without permission from Mr. Townsend.

Mr. Townsend was not confused when he testified about the property. Mr. Townsend
never stopped any family member from going into the wetland area or the area behind the
wetland area. However, no one had wanted to go on the property in many years.

On the other hand, Mr. Townsend was protective of the area where the cars were stored

and everyone including the plaintiff was aware of this fact. Mr. Reed. The storage of vehicles



and other items precluded the use of the property by Ms. Reed and anyone else according to Mr.
Reed’s, sén of Ms. Reed. Transcript page 85, lines 18-24. Further, access to the wetlands and
the rear portion of the propérty was not possible without going over the area controlled by Mr.
Townsend.

CONCLUSION

The respondent, Mr. Jessie Townsend, Jr., did not receive all that he asked for in his
pleadings. The Order of the Trial Judge awarded him only the approximately front 1/3 of the
property where he both lived and operated the junk yard and auto repair shop. The trial judge
also awarded to the parties who are found to be the owners of the remaining approximate 2/3 of
the property an easement across the property for access to the property.

The Trial Judge heard the testimony of the witnesses. Confusion may still exists as to
who the owners of the remaining 2/3rds of the property are, their portions of ownership etc.
There is no similar mistake as to the ownership of the portion of the property awarded to Mr.
Townsend. Since 1980, Mr. Townsend has resided on the property and no one has tried to claim
that he did not have the right to be there. In the early 80's, a fencé, gate and other impediments
were installed to deny all but Mr. Townsend access to the property. Mr. Reed testified that she
had not been able to go onto the property for more than 10 years and confirmed that she had not
been able to go on the property since before the death of her mother in 1987 due to the fence and
gate.

Ms. Reed’s son testified that the fence, gate and other obstructions were present when he
graduated from high school in 1987. The junk yard, upon which no one but a Townsend was

allowed to go on had already been fenced and gated at this time. The case was filed in 2012 and



the complaint later amended to change the relief requested to oust all persons on the property
who were not a part of the Salters lineage.

From at least 1987 forward, only persons with permission were allowed on the front 1/3
of the property. The Jessie Townsend Sr and then Jr. exercised control of the property to the
exclusion of all other persons who claimed any ownership interest in the property. The fact that
their property blocked access to the remaining portion of the property was insufficient to give
ownership to the Townsend father and son.

Case can be cited which have not been cited by Respondent because they would not
actually aid this Court in reviewing this Order. However, the determination of both exclusivity
and hostility are both fact specific and can only be determined after the taking of testimony. A
review ofiall of the testimony will confirm that the plaintiff and her family were denied access to
the front portion of the property and that the actions of Townsend father and son were only
consistent with someone believing that they owned the property.

This Court has ruled in Taylor v. Heirs of Taylor (S.C. App., 2017) that the character of
the possession is a question for the jury or fact finder. Appellate review is limited to a
determination of whether any evidence reasonably tends to support the trier of fact’s findings.

Jones v Leagan, 384 S.C. 1, 10, 681 S.E.2d 6, 11 (Ct. App 2009) (per curiam).
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