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The Supreme Court of South Caroling

Lee E. Ellerbee, Petitioner,
V.
State of South Carolina, Respondent.

Appellate Case No. 2017-000830

ORDER

Petitioner has failed to provide a pro se explanation for filing a notice of appeal as
required by Rule 243(c) of the South Carolina Appellate Court

Rules. Accordingly, this matter is dismissed. The remittitur will be sent as
prov1ded by Rule 221(b), SCACR.

FOR THE COURT
BY W
CLERK
Columbia, South Carolina
May 03, 2017
cc:
Lance S. Boozer, Esquire :
Valerie Garcia Giovanoli, Esquire r :
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ARREST WARRANT : '

. 1-271623

STATE OF SOUTH CAROLINA

D'County/ [E Municipality of
PAGELAND
o
THE STATE 7
against M‘)L\»

—h ~ |

Form Appraved

JERRY LAMONT HUBBARD

‘ N/
Address: 254 BLACKCREEK CHURCH RD <

MT. CROGHAN SC 289727 -

son: TSN

Phone: :
sex M Race: B Height: 6-0 Weight: _ 200
DL State: _SC pL 009563884

oog: 11/26/1973 Agency ORI 5C0130500
Prosecuting Agency: _EAGELAND POLICE DEPARTMENT
prosecuting Officer. _ANY LAWFUL OFFICER

Ofiense: _ FOSSESSION FIREARM BY CONVICTED

STATE OF SOUTH CAROLINA ) o S.E- Aoy Caner

] countys [X Municipality of ) AFFIDAVIT SRy a0

PAGELAND ) . i

Personally appeared before me the affiant  SGT NATHAN BRUCKE *i‘) s whi

being duly sworn deposes and says that defendant__ JERRY LAMONT HUBBARD -’ J}z{

did within this county and state on 05/04/2009 \ __violate the- crim] él Iaws,gof t

State of South Carolina (or ordinance of [_| County/ [X] Munlmpallty of PAGELAND ' ?j ! ("’ ‘:7"

in the following particulars: 6} o =]

DESCRIPTION OF OFFENSE: 16-23-0030 / POSSESSION FIREARM BY CONVICTED FE—lb% Sz

I further state that there is probable cause to believe that the defendant. named above did commit :E?\ ﬁ
S

the crime set forth and that probable cause is based on the following facts:

DEFENDANT DID ON DATE AND TIME HAVE IN HIS ROSSESSION A FIREARM AND IS A CONVICTED FELbN ACCO DING TO
HIS NCIC RAP SHEET. BEING A CONVICTED FELON PROHIBITS DEFENDANT FROM SUCH POSSESSION.

C

Ng%ﬁf

NP- No mAer[ NS comﬂd’ofw For" Crimh

by stefide %L“/'

FELON Offense Code: 2364
CoBe/Ordinance Sec. _16-23-0030 7
This warrant is CERTIFIED FOR SERVICE in the Signature of Affiant /»)) )-HL/ / M»v- o ~
[(Jcountyr [ Municipality of Affiant's Address ___316 W. MCGREGOR BYREET £ .
The aceused SET]ATE OF SO‘I%H CAROLINA ) PAGELAND SC 29728, o =
o e —~ County/ Municipality of . - - L& . (==}
is to be arrested and brought before [n m! {Jpﬂ [-}‘ f" PAGELAI{]D pality )| Affiant's Telephone _ 843-672-6437 =0 E,'.? - =
dealt with according to law. 1 : SRR ‘ ) ARREST ‘WARRANT ’111 = S
: o 1 ,., 599 ! O ANY LAW ENFORCEMENT OFFICER IN THIS STATE OR MUNlCIPALITY OR ANY CONSTABLE OF THIS
Sianature of Judae } S.Z O(Ls J ‘ It appearing from the above affidavit that there are reasonable grounds to believe that
o4 9 i e i hon _ 05/04/2009 defendant - JERRY LAMONT HUBBARD;
Date: TR T N did violate the criminal laws of the State of South Carolina (or ordinance of =<

‘ﬁnunen“wh’*”‘*“‘ﬂdme‘“nu“u-ﬂ County/

RETURN

A copy of this arrest warrant was delivered to
defendant JERRY LAMONT HUBBARD

7y -
b .

on

Signature of Constab@[aw Enforcement Officer

RETIJRN WARRANT TO: /
PAGELAND POLICE DEPARTMENT
310 WEST MCGREGOR STREET
PAGELAND, SC 29728

X Municipality of _PAGELAND ) as set forth below: '
DESCRIPTION OF OFFENSE: WEAPONS / SALE OR DELIVERY OF PISTOL T@ AND EOSSESSION BY,

CERTAIN PERSONS UNLAWFUL; STOLEN PISTOL

Hav{ng found probable cause and the above affiant having sworn before me, you are empowered and directed to arrest the said
defendant and bring him or her before me forthwith to be dealt with according to the law. A copy of this Arrest Warrant shall be delivere

to the defendant at the time of its execution, or as soon thereafter asis practicable.
Sworn terand subscribed before me )

on7 08/31/2009

JudgesAddress 310 WEST MCGREGOR STREET

(L.S8)) PAGELAND SC 29728
Judge's Telephone 843 672 53009
Jufgé Code;] 6859 Issuing Court:  [_] Magistrate X municipal  [] Circuit
Case: 09 08 201
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Public Index Search _ Page 1 of

Marlboro County
_ _ Fourth Judicial Circuit
RO, | Public Index

.. -

Marlboro County Home Page South Carolina Judicial Department Home Page SC.GOV Home Page

Switch View
The State of South Carolina VS Mary Jo Malachi
ﬁa::sniber' G831161  |Court Agency: |General Sessions Filed Date: (11/08/2002 \
- |

: . |Criminal- Case Sub . _

Case Type: Clerk Type: : \
. . Assigned Clerk Of Court CP, G S, And [Disposition |Grand Jury General \
Status: Disposed Judge: Family Court Judge: Sessions ‘
Disposition: [No Billed \
Disposition Date .
Date: 12/05/2002 Received: 11/08/2002 Arrest Date: [(09/18/2002
Law Enf. . : .
Case: True Bill Date: No Bill Date:
Prosecutor Indictment ' ’ . .
Case: / Number: 2002GS3402063 Waiver Date:
Probation
Case:
Case Parties
Ciick the B‘J icon to show associated parties.
Year
Party Party | Last
Name Address Race |Sex Bg-:h Type Status Updated
Malachi, Mary Jo . 4109 Pitt Circle Wallace SC 29596 |[Unknown|F [1950|Defendant
ICha rgeg
- I Original Charge Code - Original Disposition

Name Charge Code - Charge Description Charge Date
Malachi. Ma 0013-Assault / Assault and battery |0013-Assault / Assault and battery
Jo ’ Y lofa high and aggravated nature of a high and aggravated nature 12/05/2002

(ABHAN) {ABHAN)
y :
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

)
) FOURTH JUDICIAL CIRCUIT
) 2002-GS—-34-2067 \

COUNTY oF MARLBORO

STATE OF SOUTH CAROLINA,
STATE,
VS, TRANSCRIPT OF RECORD
LEE EDWARD ELLERBE,

DEFENDANT.

OCTOBER 6, 2003
BENNETTSVILLE, SOUTH CAROLINA

BEFORE:

THE HONORABLE JAMES C. WILLIAMS, JR., JUDGE.

2
s

APPEARANCE S:

DANIEL L. BLAKE, ASSISTANT SOLICITOR
ATTORNEY FOR THE STATE -
LEE EDWARD ELLERBE -

PRO SE DEFENDANT

ALSO PRESENT:
RALPH J. WILSON, ESQUIRE

ELIZABETH B. HARRIS
OFFICIAL COURT REPORTER

S
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THE COURT: All right, solicitor, éé:may call your
case.

MR. BLBKE: Your Honor, the state is ready for trial,
docket number 2002-GS-34-2067. The defendant's name is
Lee Edward Ellerbe. The charge is burglary first degree,

and Mr. Ellerbe is representing himself. There was a

'hearing on September 2, 2003, in fromt of Judge Alexander

Macaulay. I think I've handed up a copy of that written
order which says that Mr. Ellerbe wants to represent
himself and that Mr. Ralph Wilson from the Horry County
Bar will be his stand-by counsel. In that order, it makes
it clear that this is not a situation where there is
hybrid representation but that Mr. Ellerbe would be his
own attorney. And I think Your Honor wanted to examine
Mr. Ellerbe on £hat.

THE COURT; Mr. Ellerbe, how are you?

MR. ELLERBE: Fine. How ére you, Your Honor?

THE COURT: All right. I understand that you had a
discussion with the judge on September the 2nd a little
over a month ago and at that time éxpressed your desire to
represent youréelfT

MR. ELLERBE: Yes, sir, I did.

' THE COURT: And he explained to you that that's not a
good idea. You don't have any legal training, do you?

MR. ELLERBE: No, sir.
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THE COURT: Have you been involved in court

" proceedings before?

MR. ELLERBE: Yes, sir.

THE COURT: So, you've been in ériminal court before?

MR. ELLERBE: Yes, sir.

THE COURT: So, you have some knowledge about what
goes on here? )

MR. ELLERBE: Yes, sir.

THE COURT: But you don't have any legal training?

MR. ELLERBE: No, sir.

THE COURT: And you understand that I can't assist

you as the Court in your defense in this case?

MR. ELLERBE: Yes, sir.

THE COURT: And I can see you making terrlble,
terrlble blunders, but if I do see you making it, I can't

call that to your atfention?
MR. ELLERBE: Yes, sir.
THE COURT: I can't warn you about it,.
MR. ELLERBE: I understand. |
THE COURT: I can't suggest things that you mlght do

to make your case clearer to the judge =-- to the jury.

MR. ELLERBE: Yes, sir.

objectionable.

“HE*eevRTf—*There‘wiil pronably be a Iot of thlngs o

that come up that you don't understand that would be

v

———

e (T




Appeal: 13-6241  Doc: 5

10
11
12

14
15
16
17
18
19
20
21
22
23
24
(o=

Filed: og?l/s/ 013 / (Z §/ 6’ ﬂ /4 1355

MR. ELLERBE: Yes, sir.

THE COURT: Evidence might come in that if you
objected would not come in. You understand that?

.MR. ELLERBE: I understand that.

THE COURT: And there are also some matters that
might need to be brought out that you don't know to bring
out. Do you understand that?

MR, ELLERBE: Yes.

THE COURT: You still want to represent yourself?

MR. ELLERBE: I do.

THE COURT: Now, you understand Mr. Wilson is here.
Mr. Wilson, tell me what knowledge you have about Mr.
Ellerbe's case.

MR. WILSON: Your Honor, please the Court? I was
appointed to represent him I think back in February or
March of this year, and I did receive discovery from the
solicitor's office, and I know I've met with this
defendant on at least two occasions and had discussions
with him regarding his case.

On -- last time I was here ba°k.32<§EE§ETfffz_jfffi_
Honor, I asked -- he had asked to represent himself, and I

asked to be excused if he was going to repréesent himself.

'And the Court actually indicated to me at that time in a

report that I was released, so I did no further

preparation.

e A ety gt e O o e btin a5 on s e e
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i 1 When I got the order to come. this morning, actually
4. 2 the solicitor faxed it over Friday. 1 was out of town.
3 When I caﬁe in this mofning, I got the order showing that
4. I Qés left in to sit here with him even though I'm still i
not actuélly representing him. So, that was all new to me
pecause when I left here on September 2nd, it was my

"impression that I was not going to be: involved at all.

THE COURT: All right, sir.

MR. WILSON: So, I didn't do anything else further in
preparation.

THE COURT: Of course, Mr. Wilson, you served as
solicitor, I think, in an édjoining circuit.

MR. WILSON: Yes, sir.

THE COURT: For a number of years, so you are
certainly intimately familiar with the procedures that go

on in the criminal justice system.

MR. WILSON: Yes, sir.
| THE COURT:. And you understand that, Mr. Ellerbe?
MR. ELLERBE: I do. .
THE.COURT: All right, now, I want to make it F??l
clear to béth you and Mr. Wilson. In my book -— %nd this

is my court rlght now, so my book is the only one that

counts-—--in-my book,.standby. .counsel is. to do that

Actually, we could call it sit by counsel because that

means he's to sit by you. He's to answer any questions
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that you ask him. He's to assist the Court in any way
that he can. 1In other words, if I need to explain some
legal concept to you or your rights at a particular stage
in the trial for some reason, I might take a recess and
ask Mr. Wilson to do that. But he is to speak only when
spoken to. In other words, he will not offer you any
unsolicited advice. If he sees you making a blunder in

the case, he's not going to tug on your coattails and say,

- "Mr. Ellérbe, you're ﬁakihg“a blunder. We need to talk

about that.” You understand about that?

MR. ELLERBE: Yes, sir.

THE COURT: He doesn't have any obligation or
responsibility to do that. He is only to respond to any
request that you make to him,

MR. ELLERBE: Yes, sir.

THE COURT: Do you understand that?:

MR. ELLERBE: I understand.

THE COURT: And that's how you want to proceed?

MR. ELLERBE: Yes, sir.

THE COURT: And you understand that I will be as kind
to you as I cah, but I have to require that you abide by

the same rules of procedure and evidentiary rules that you

_would have to abide by if you were an attorney?

MR. ELLERBE: Yes, sir.

THE COURT: And understanding all of that, you want
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to represent yourself?

MR. ELLERBE: Yes, sir.

w N =

THE COURT: All right, sir. Are you ready for trial?

o>

MR. ELLERBE: I want to make a motion here, Judge.

First, I have to be indicted. I ain't never been

a wm

indicted.

~1

THE COURT: ZLet me hold the indictment, solicitor.

MR. ELLERBE: I don't know who this fellow is.

THE COURT: Well, I have the original indictment.
MR. ELLERBE: I got a copy of it.
THE COURT: All right, and it says the Court of

General Sessions convened in December 2002. The Grand
e

Jurors of Marlboro County present upon their oath that Lee
14 Edward Ellerbe did in Marlboro County on or about August
15 the 20, 2002, enter the dwelling of one William McInnis on

é 16 || whitehall Road during the nighttime(gifﬁ—zgg_zgzgﬁﬁ)to |

17 commit a crime-therein, and it's signed by Mr. Hodges as

18 solicitor’on-thé back side. It's.acfﬁally'tﬁe Grand Jury.
19 | It says dated December the 5,"2002, true billed by Shelby
20 Graham, foreperson of the Grand Jury. It appears'tqwme_
21 that this indictment is in order. o

22 MR. ELLERBE: Well, I'll say this, Judge, Your Honor .
23AHMI"ddﬁ‘t'héVé”thémfést“of'tﬁe“indictment:“”I“have """ something
24 like eleven more indictments that I ain't received, and

( 25 all the indictments really trail each other. I really
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need to see them indictments.

THE COURT: Well, you're only being tried on one
indictment.

MR. ELLERBE: Yes, sir.

THE COURT: And that's the only one that we're

concerned with today. Now, the other ones you are talking

‘about, are they related to this charge? g
MR. ELLERBE: Yes,.sir, it is. /////// a

THE COURT: Does he have any'othef Ehargés pending,
Mr. Solicitor?

MR. BLAKE: Your Honor, the defendant does have
charges pending. We're only goiné to trial as noted on
this particular incident. There were prior incidents at
this residence. That is not part of the trial unless it
becomes an issue in terms-of the defendant's defense. I
can certainly provide copies of those indictments that ---

THE COURT: So, he has been indicted on the other
charges?

MR. BLAKE: Yes.

THE COURT: But they're not, aithough some of the
parties might be the same, they don't bear on his guilt or
innocence in this charge? |

MR. BLAKE: No, they don't, Your Honor.

THE COURT: 2And you don't intend to get into any of

those?
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.MB; BLAKE: - The only reason I would is if -— I réaiiy
d&n't know what Mr. Ellerbe's defense is; and of course
the elementsvinclude breékipg in as well as attempt to
commi£ a crime therein. I would be happy to provide Mr.
Ellerbe with those indictments prior to trial, which does
not start until tomorrow.

THE COURT: All rijht,_sir, anything you want to say
on the question of the indictﬁents?

MR. ELLERBE: Yes, sir, I do. I don't have Rule 5
here. I need a Rule 5. I don't have nothing in the file.
I don't know what I'm up for anyway. I needs to ---

THE COURT: Have yéu -—-

MR. ELLEﬁBE: --- have a Rule 5.

THE COURT: All right, have you provided him all that
infoémation that'you have that you're required to provide
under Rule 57

MR. BLAKE: Yes, Your Honor. For this incident, I
ha&e done that. I have a cover letter which indicates
providing that. That of course was originally provided to
the other attorneys, incldding Mr. Wilson, and theq was
brovided also to Mr. Ellerbe this last week.

THE COURT: All right, si;, he says he's given you
everything he's got, Mr. Ellerbe.

MR. ELLERBE: I don't havé no Witnéss, state witness.

T don't have none of the state witness. Don't have none
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of them at all.

THE COURT: What do you need?

MR. ELLERBE: I got state sending no more paper.

THE COURTQ I don't know of any requirement that he
has to give you their statements. That'é not redﬁired
under Rule 5. He has to give you éopies of any ;tatements
that you made to law enforcement.

.MR. BLAKE: And, Your Honor, a copy of Miranda
Warning was given to Mr. Ellerbe. He signed that but gave
no written statement, and there is no oral statement to be
admitted against him that he made to law enforcement.

THE COURT: Mr. Ellerbe, what are you looking for?

MR. ELLERBE: Sir? 1I'm looking for Rule 5.

THE COURT: Well, I've got it right here. Have you
got a rule book down there? If not, hand him mine. Hand
him this, Mr. Clerk. Show me in there wWwhere they're
required to give you witnesses' statements.

MR.'ELLERBE: I didn't say.witness statement. I says
witness, state witness. I didn't say the statement.

| THE COURT: .You mean the names of them?

MR. ELLERBE: Yes.

THE COURT: I don't think they're réquired to give
you the names of them.

MR. BLAKE: ‘No, Your Honor. I certainly will do that

once we've decided that we're going forward. When we‘




A

10

11

12

13

14

15
16
17

18

19

20

21

22

23.

24

25

127

from you of any witnesses you intend to call, all rig]

pull the jury,.I~will provide Your Honor with the names of
witnesses as well as the defendant.
THE COURT: Rule 5 doesn't require that, but he'll do

that before we draw the jury, and I would need the’namesA

sir? What other problems do you have?
‘MR. ELLERBE: I got plenty more. I want, I first

want to say this was, this was not my choice. My hand was

. forced. I want to say that first on the record, sir.

THE COURT: In what regard was your hand'forced?

MR. ELLERBE: Well, Judge, Your Honor, when you give,

you give money, they take it. They don't give it back to

you. Don't do the work.

THE COURT: Are you talking about the charges against
you ndw?" | »

MR. ELLERBE: I'm talking, I'm talking about the
charge against me and I'm talking abouﬁ lawyers; why I'm
representing myself. |

THE COURT: You mean you paid some lawyer?

MR. ELLERBE: Yes, sir, paid two. o

THE COURT: Well, that's, that'é ajmq#ter thaf you
need fo be concerned about, and you may need to take some
action against that attorney if he -- if you paid him and
he's not representing you. .

MR. ELLERBE: That's right.
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THE COURT: But doesn't have anything to do with you
representing yourself. The state has offered you Mr.
Ralph Wilson. Now, I can tell you that if I get in
trouble somewhere, I'd be tickled to death to have Mr.
Wilson to represent me. And as I understand it, he's been
appointed by the state. Isn't that right, solicitor?

MR, BLAKE: That's correct, Your Honor.

THE COURT: So, he'quuite a capable lawyer. So, the
fact that some other lawyer might have done you improperly
doesﬁ't have any bearing on your rejecting Mr. Wilson's
services. But I've heard that complaint now, so what's
your next one?

MR. ELLERBE: Well, I just want the record to show
this. That's all. I don't have no confidence in the
lawyers no more. I have faith in myself. They don't give
me time. I'll do it myself.

THE COURT: Okay.

MR. ELLERBE: Because the way I was did hefe, I been,
I been locked up fourteen months.

THE COURT: All right. Well, Judge Macéulay heard
your request, and I've talked with you about it, and I
believe you have freely, intelligently -- and I would
gquestion whether it's intelligently, but you have freeiy
and knowingly made the decision to represent yourself.

MR. ELLERBE: Yes, sir, I understand.
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THE COURT: So, I'm not arguing about that anymore.
So, let me hear any other complaints that you have before
we strike this'jury for your case.

~MR. ELLERBE: Okay. I got...

THE COURT: Of course you do understand that burglary
carries thi;ty years in jail. No, burglary carries up to
life.

MR. BLAKE: Yes,. Your Honor;

THE COURT: Burglary first carries up to life.

MR. ELLERBE: Yes, sir, I do understand that. ‘I do.

THE COURT: Okay. That's a long tiﬁe, you know.

MR. ELLERBE: Yeah. I be sixty-two years old. I
understand that, too.

THE COURT: All right, sir.

MR. ELLERBE: I needs, see, what I'm saying, Judge,
Your Honor, I need all the pictures. I got pictures, the
photographs, photos needs to be brought to me.

THE COURT: All right, tell you what. We're going,

‘we're going to strike the jury for your case, which means

we're going to select people, twelve people and two
alternates to serve on your jury. We're going to do that
in ' just about ten minutes. And then I will ask Mr. Blake
to meet with you and go over all the physical evidence
that he has in your case. Thaﬁ would include photographs

and anything of that nature; And if there's anything
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there that you've never heard of and that you think would
jusﬁify a continuance in this case, I'll be glad to hear
ybu on that before we start tomorrow.

MR. ELLERBE: No, I didn't -- I don't want to
continue. I want to gqnahead and Se fried because I'm
sick and‘tired énough. I needs -- allow me to bring it to
your attention. I needs a mixed juror. I want that.

THE COURT: You need what?

MR. ELLERBE: A mixed juror, half and half, white,
black, black.

THE COURT: Well, I don't have a thing to do with
that. This clerk over here draws the names out of a hat.

MR. ELLERBE: Okay.

THE COURT: And the first name they call out -- do
you know how we do it? The firét.name -— |

MR. ELLERBE: Draw it out a hat.

THE COURT: The first name that's called oﬁt of these
-- it's not really a hat. I don't know what they've got.
Some of them have those baskets they turn and other
things. But anyhow, they'll be drawn out, and they'll
call that person's name. And that person wili get up out
of their seat and they'll comevétand right up here where
you and I and your defense lawyer and everybody can -- I
mean the prosecution, where everybody can éee that person;

And the state -- of course in this case it will be ten and
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_fivé, right?

" MR. BLAKE: Tpat}s correct.
THE COURT: Iﬁe étatg_geﬁs five strikes, which means
out of all those beoble as they comé up,‘the state can
excuse five §f them without giving me any reason at all,

and you can excuse ten of them without giving me a reason.

‘In other words, if you don't like the looks of the first

ohe,‘you can say I want to excﬁse that juror, 1I'll say
fine. You caﬁ do that ten times.

Now, while I said you’can do that for any';eason you
want ﬁé -— you don't have to give any reason.—— but you
can't strike a persbn just'because of their race or just

because of their sex. In other words, you can't say I’

.strike that person because they're white. The solicitor

can't say I struck that persoh because they were white or
because they were black or because they were Mexiéan or
Hispanicf That's not a valid reason. You can't say I
struck that person because they were a woman because women'
have the right to serve on juries. And so when I say that
you are free to strike for any reason at all, that's.true
provided it's not a racial réason Qf not a seX reason.
You understand that? |

And so if you were to strike ten black people, the

solicitor might make a motion that I believe Mr. Ellerbe

struck these people.just'because they were black, or it
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could_be you struck ten white people. Then you could be,
under those circumstances, called upon to give me a
racially neutral reason. You understand what I mean by
that? 1In other-words, you say‘Judge, I didn't strike that
person beoause they were white. I struck that person
because his great auntlknew my grandfather and they didn't
get along, and he might hold that against me, some reason
of that nature which has nothlng to do Wlth that person's

'race. It works both ways, both the state and the defense.

MR. ELLERBE: Well, I sees in South Caro1ina_;;L&__

different from North Carolina. I'm not quite familiar

o~

with South Caroclina laws. I live in North Carolina but I

was raised and born here.

THE COURT: That's the reason you ought to have a

—

lawyer, but we already crossed that brldge.

MR. ELLERBE: Yeah, we crossed that bridge.

THE COURT: Once that jury is drawn and you see those
twelve or‘fourteen people sitting over there, if you have
any complalnt about that partlcular jury, I}ll hear from
you'at that tlme. | B | i

MR. ELLERBE: All right.

THE COURT: All right, sir?

MR. ELLERBE: Okay. We}lf Judge, Your Honor, what I

-- there's some stuff that need to be brought to your

attention, some stuff that was tooken from my house in
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No:th_Carolina need td be here'atvthe:courf-beﬁause that's
- it have a lot of bearing on, on thié éaée. | |

THE COURT: What stuff?

MR. ELLERBE: Okay, I needs a, a coffee table and a
vase. |

'THE COURT: What do they have to do with this case?

MR. ELLERBE: Have, have a lot to do with it.

MR. BLAKE: Your Honor, if I could give aflittle
backgrbund? :
o THE COURT: Yes, sir.

.MR. BLAKE: Thefe_was a search warrant, consent
éearch warfant signed 5& Ms. Ellerbe. In her trailer,

they took a number of items that were then returned to

her. I think there's some dispute“aboutnifﬂéverything was
returned. None of that is part of this trial.
THE COURT: They were réturned to who?

MR. BLAKE: Returned to Ms. Ellerbe.

THE COURT: Are you Ms. Ellerbe?
MR. ELLERBE: Yes, sir.
THE COURT: Are you complaining that the state'hgg_'
some of your property? o
MS. ELLERBE: Yes. They have, they do have some of
my property. |
| THE COURT: Okay. Well, that ---

MS. ELLERBE: There was no search warrant. They just




10
11
12
13
14
15
16
17
18

19

20

21
22
23
24
25

524

came in and took what they wanted.
THE COURT: Well, that doesn't have any bearing on -
this trial, and so, I mean, if'you have a complaint

against the state, I'll be glad to hear that at a later

‘time if there's some property you think they need to

return, but that's not -- have anything to do with this

trial.

MR ELLERBE Well, let me say thlS Judge, Your

- Honor,'and then you can see where I'm comlng from. This

is really -- when they locked me up in 2002.

THE COURT: Yes, sir. i

MR. EL;EBBE: They_say I broke in this man house.
That's on the 20th. They went to my house in North
Carolina on the 2lstlahd.went';h there, walked over her,
and took pieturee~lrke they waa‘fe‘theuhggee belonged to
them. Wait a.mihute. Let me tell you‘this right here
now. That what brought the whole thing on. Then on the
24th, she was down here to visit me at the jail. They
goes up there w1th no search warrant, nobody home, goes in
there and takes what they want. L

THE COURT: Is any of that evidence going to be used
inlthis trial?

MR. BLAKE: No, Your Honorr

THE COURT: Okay. If it's not going to be uaed in

this trial, this is not the time to deal with that.
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MR. ELLERBE: I don't.see why it ain't. That's what
caused fhe wholé thiné.

THE COURT: Doeéh}t havg anything to do with it.
Movelon. What's your he#t matter? .if they were going to
use some of that evidence that came from your hquse, then
I would be glad to listen to --- |

MR. ELLERBE: They did use —- that what I'm trying to
tell.ypu now. What théy did, théy took aIArop table, a.
coffee ﬁable, and a big basin. |

THE COURT: Okay, what's that got to do with this

case?

MR. ELLERBE: That's how the case got on, on -— how.
fhiS case got here.

_THE COURT: You're not answering my question. Why do

'you need that stuff for your trial? What does it have to

do with your trial?-

MR. ELLERBE: Because that's why I were locked up by;
Thié man Say I broke into the house and took his stuff énd
they went to go get it and'thén -- while I wasn'f there.

THE COURT: Al} right, what's the next matter you .
have to complain abeut before we strike thisfjur??.

MR. ELLERBE: I want to know can my wife, she goes to
college. She's in college. She had a wreck and I wa@t to
know can she give a statement because she won't éoming

back. We live 145 miles from here.
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THE COURT: Can she give what kind of statement?

MR. ELLERBE: What happened on the 21st and the 24th.

THE COURT: Is she an alibi witness?

MR. ELLERBE: She's a witness.

'THE COURT: 1Is she an alibi witness? If she is,
she's going to have to be in court to testify.in front of
the jury, and the trial's not going to start untii in the
mornlng, and your defense would not come untll after the
state puts up 1ts case, Whlch would be the earllest some
time tomorrow afternoon, and she would have to be present
to testify. She cannot make a statement now; she cannot
send in a written statement. She has to be present”to be
sworn and placed on the witness stand to testify when
your —- when that time comes. Thatfs the only way she can
testify on your behalf.

MR. ELLERBE: I got.one more question, Judge.

THE COURT: All right. |

MR. ELLERBE: Hang on a minute.

THE COURT: Yes, sir.

MRt ELLERBE: This is a voluﬂtary stateﬁent by

‘William Sidney McClennon. I want to know if this man

going to be here.
MR. BLAKE: This man's here right now.
THE COURT: He's here to testify, yes, sir,

MR. ELLERBE: Thank you, Judge.
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THE COURT: All right, now, Mr. Ellerbé, do you

understand the prbcedure when we get réady to draw this

"jury? First, I'll need the names of -- of course the

.state, I'll need the names ofAyour,fI'need your witness

list and any quéstions you want me to ask. Give it to me

right now.
AMR. BLAKE: Give me one second, Your Honor.

THE COURT: If you have any witnesses that you intend

"to call, I need their names. See, I need to ask the jury

'if they know any of these people. I need to ask them if

they know ahy of the state's witnesses; ‘I need to ask them
if theynknOW‘any of your witnesses so we can find out if
fhey have some information that mightlkeep them ffom
serﬁing on this jury.. You understénd thét? Because if
there's SOmedey out there that knows you and that knows .
yqu‘ﬁe.been in trouble or something in the past, I'll

probably excuse them for cause, which means you don't even

have to use a strike against you.

Or if somebody's out there and their house was
burglarized and they tell me, well, you know, somebqu._,:‘
went in my house and I'm going to find this man-:guilty
whether or not, then I wouldn't let that pefson serve on
the jury. If there's some witness that's goingAto testify
and Ehat witnessfs wife or first cousin is sitting on the

jury, then I may not let that juror sit on this case.
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That's the reason I need the names of any witnesses that
you might have.

MR. BLAKE: Okay, Judge, let me see.

THE COURT: That's the state's witness list. I'11
ask, I'll call those names in front of the jury to see if
the jury knows any of them. Do you h%ve a list for me?
Mr. Ellerbe.

.MR.'ELLERBE; Yes, sir?_‘ . _
THE COURT: Yoﬁ can look.at that in a minuté.

MR. ELLERBE: Okay.

THE COURT: Do you have a witness list for me?

MR. ELLERBE: A witness list?

THE COURT: Yes, sir. Who do you think you might
call?

MR. ELLERBE: I, I sent Mr. Bexler a list. I ain't
make out none for you, but I will have one.

THE COURT: Well, I may not let them testify. I can

just tell you that now. I'm asking you now to tell me who

~you would anticipate calling as witnesses on your behalf.

(A PAUSE;)

THE COURT: Mr. Blake, do you have any list that he
gave you?

MR. BLAKE: Your Honor, he sent us a number of
letters. 1 did subpoena two different witnesses for him.

THE COURT: Okay.
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MR. ELLERBE: I had to be to the hosp -- I had to be
in the hospital on September the 20th ——‘on August the
20th. |

| MR. BLAKE: October -- August, I'm sorry.

MR. BLAKE: And-IncénA¥——

THE COURTQ' Wel;( if there'é anybody else -

MR. ELLERBE: Yeah, Your Honor, I needs Richland
Memorial Hospital, too -- I mean, Sandhill HoSpital,
Ridgeland, Sandhill Ridgeland Hospital in.Hamlet,‘ﬁr.
McQﬁeen;

TﬁE COURT: Dr. Greeﬁ?

'MR. ELLERBE: . Queen.

THE COURT: Queen?

MR. WILSON: Dr. McQueen.

MR. BLAKE: Your Honor, this goes to Mr. Ellerbe's
assertion thét he was in the-area'becéuse he had a
hospital appointment the next morning, and I toia ﬁim that
we.would stipulate to the fact that he had a'doctorfs

appointment at the Hamlet hospital on October 21st.

"MR. ELLERBE: August the 20th.
.MR. BLAKE:. It's my -- my ---
' MR. ELLERBE: I was, I’was'-— I would had to be in
the hospital at 6:00 October -- I mean —--
‘TﬁE COURT: Do you héve aﬁy witnesses prepared to

testify that you were in the hospital?
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MR. ELLERBE: I wasn't, I wasn't in the hoépital,
Judge, Your Honor. I was down here to go to hospital on
the 20th.

THE COURT: Okay, but he's willing to stipuiate that
you were supposed to go on the 20th, which means I will

tell the jury as a fact that you were supposed to go to

' the hospital on that date. So, you won't need any doctor

to testify to that if I tell thg“jgry that.

- MR. ELLEREE: Well, I wan£, I Qant proof because —-
and then I need, I want theﬁ to see that I was supposed to
go into the hospitai at 6:00. That's -- I was -- fhat's
my reason for being there.

THE COURT: Well, I'll talk wiﬁh you about that.
I'll take with you about that later. Dr. McQQeeﬁ. Who
else do you want to add to this list?

MR. ELLERBE: I wént to add Bennettsville Park
Hospital, too.

MR. BLAKE: That's Marlboro Park.

MR. ELLERBE: Marlborp Park Hospital, the rescue
squéd: | o ~ D |

THE COURT: The rescue squad?

MR. ELLERBE: Yes, sir.

THE COURT: What are they going to testify to, and
who on the rescue squad? You know, I can't bring the

rescue squad in here. I got to bring people. That means
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case? If you'll give Mr. Blake the names of the

'twenty,'about twenty-one photos that the sheriff's

1

‘MR. ELLERBE: atvmylcondition, Juage, Your ﬁéhor/ at
my COndition,.these, these the wiﬁness I got ét my |
con&ition at the time I was arrested.

THE COURT: Was he treated by séme EMT or something
wheﬁ.he'—;— | | |

MR. BLAKE: No, Your ﬁbnor} He'waéitranépo:ted to
the sheriff's offiée.’vﬁé'was nof'treatég;"l_séegno
report of any treétment on August 20th.ﬁ

THE COURT: Who -- when did they treat you?

MR. ELLERBE: Something like -- when, who? The.
doctors? : |

‘“THE COURT: Well, whoever you're talking éboﬁt.

’ MR. ELLERBE: Oh,'yeah, they treat me in Augusf, you
knbw; because I couldn't walk.A My wife will tell you.
She was there. |

THE COURT: You mean after you ﬁere arrest?

MR. ELLERBE: Before I were arréstéd.

THE COURT: Well, what does this have to do with this

individuals that you want, we'll try to subppena them and
get them here. But you've got to make more sense than
you're making now.

MR. ELLERBE: Qkay, Jﬁdge, if I had my photos,
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department had got ---

THE COURT: Your twenty-one what?

MR. BLAKE: Photos.
- MR. ELLERBE: Pictures.

MR. BLAKE: Photographs.

MR. ELLERBE: Yeah, photographs. I need them because
they took out my hquse -- they got me tooken out my house

on my back. I couldn't walk with a wa;king cane..éI just

Il had.got off of, off a walker.

MR. BLAKE: Your Honor.

THE COURT: Yes.

MR. BLAKE: As you has previously indicated, we Qill
certainly let him see any and all photographs that have
been taken. |

MR. ELLERBE: I need them photographs that belong to
me and my wife they took off my table.

MR. BLAKE: Qh.

THE COURT: Well, if they were taken pursuant to a
legal §earch, then you may be -

Mﬁ.'ELLEﬁBE: It\&asn't no 1égél seérch.

THE COURT: Well, that's not -- unless they're going
to use some of it in this trial, I'm not going to deal
with that nbw. We can deal with that later on. If
they've got some property they neeq to return fo you,

we'll deal with that later on. But I don't -- I'm not
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. going to deal with that before this trial starts.

NoQ, if they're going to use some evidencé'that they
took from that search, we'll deal with that befofe that
evidence is admitteq inﬁo this court, but I'm noﬁ Qetting
into all these'other matters. They don't have ahything to

do with your guilt or your innocence in this case. So,

the only witness you want me. to add is Dr. McQueen?

MR. ELLERBE: And Hamlet Hospital. .
THE COURT: And what? |
MR. ELLERBE: In August.

THE COURT: I can't subpoena a hospital. What you

want me to do? Bring the hospital, drag it o%er here

" somehow or another, get some housemover? I can't subpoena

a hospital.

MR. ELLERBE: Can‘ﬁ'they fax YOu a hospital bill? I

jﬁst want to fax there.

THE COURT: What is it you want from the hospital?

MR. ELLERBE: My -- the record why I supposed to be

" at the hospital on the 20th. That's what I want.

THE COURT: When you did what?

MR. BLAKE: He's séying that he wants some :record of
his appointment on the 20th at the hospital.
| MR. ELLERBE: At the hospital.

MR. BLAKE: I said I stipulate to it.

MR. ELLERBE: Like I said, I want my alibi being down

033
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else? Ms. Ellerbe, has he been this stubborn all his

. this way? AiI'right, what else have yoﬁ got? I'm ready

here for going to the hospital.

THE COURT: All right, we'll take care of that. What

life?
MS. ELLERBE: Yes.
fHE COURT: Ma'am?
MS. ELLERBE: Yes, sir.

THE COURT: .Oh, he has? Okay, he didn't just get

to draw this jury. What else have you got before I draw
this jury?

MR. ELLERBE: I ain't got nothing else.

THE COURT: All right. Now, have you discussed with
the solicitor any type of offer he might give you if you
decidsd to plead guilty?

MR. ELLERBE: No, sir. I never falked to him about
no, no... |

THE{COURT: Has there been any offer made?

MRT_BLAKE; Yes,k¥ou; Honor. A cover letter was sent
and has been discussed with them, and the offer was
burglary fi;st, thirty years.

THE COURT: Thirty? Well, you're not interested in
that?

MR. ELLERBE: " No, sir.

THE COURT: Okay, I can understand that. That's
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. fine. Have a seat. We're going to bring the jury in;

Now,»let‘mé.tell the spectators. You can have a seat
right over there, of you can sit right there so you caﬁ '
see the jury. That will be fine. Let me tell the
spectators in thié courtroém. These matters Ehat we've:

taken up, we've taken up outside the presence of the jury.

LL We take them up outside the presence 6f the jufy because

" they are not any busiﬁgSs of the jury,: It would not be

proper for the jury to hear anything that's gone on in
this courtroom while they're standing out there in this
hall. So, if you know‘somebody on that jury, or if you

happen to run into sdméboay on that jury after we leave

" this courtroom, you don't discuss anything that YOu heard

ih this courtroom with any members of that jury.

-If you don't understand that, wa'about rai§é your
hénd'and'I'll:expléin it to you more céréfully because I
can tell you right now. ° If some juror tells me that
somebody's told them something that wention.in this
courtroom, then I'm'going to get tb'the;bottoﬁ of that
and, you know, it means we would have a very difficu;t
trial in this case. And whoever caused thét pxobi;m would
have to sit out in the jail and~wait-uptil I come in
December and we would diécuss it more fully.

' So, we just don't make any contéct with any memgers

of the jury panel about what goes on in this courtroom if

535
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they are not in the courtroom to hear it themselves. All
they need to know about this case they'll hear from me or
they'll hear while they are sitting in that witness stand,
so please understand that.

All right, anything else from the state before we
bring in the panel?

MR. BLAKE: No, Your Honor.

THE COURT: Anything else from, Mr. Ellerbe, from

§

you?

MR. ELLERBE: No, sir.

THE COURT: All right, you want to go over there and
sit closer to Mr. Wilson so if you need to ask him a
question you'll be a little close and you can sif between
he and your wife. If you don't want tg sit over there,
that's fine. But, you know, if you want to ask him any
questions, why, you need to be close enough to do that.

Bring our panel back in please, sir. Soliéitor, I'1l1l
ask you to call the case once the jury gets in.

(THE JURY PANEL ENTERS.) '

THE COURT: 'All right, ladie; and gentlemen; we are
ready tb get started at this time. Solicitor, you may
call your case. -

MR. BLAKE: Thank you, Your Honor. State calls State
vs. Lee Edward Ellerbe. The charge is burglary in the

first degree, docket number 2002-~GS-34-2067. The state is
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ready for ﬁrial, Yoﬁr Honor.

| THE COURT: Thank you, sir. Ail right,'ladies and -
gentlemen, as you've heard, the state has éalled é trial
against Mr. Lee Edward Ellerbe, who's been charged with
the crime of burglary. Ladies and gentlemen, under our
law botﬁ the state and the defense is eﬁtitled to what we
call a fair and impartial jury, and what that means is not
Qhat you migHt.think it means. It really means simply a
jury that can make its decision in fhis case based solely
on the evidence and the teétimony'fhat you hear in this
courtroom and nothing that you hear outside of this .
courtroom, and that you will not be influenced by any
experience or something that has happéned to you outside
of this courtroom. And a lot of.tiﬁés we have experiences
iﬁ our life that might make it difficult for us fo make
our decision based solely on what we hear in the_
courtroom. We might be influenced by something tﬁat has

happened to us or some friend or relative of ours or some

information that we have that came outside the courtroom,

and so I have a number of guestions to ask you to
determine your qualificatioﬁ’to serve on the "jury. fhere
are no right or wrong answers. I'm just seeking
information.

Please remember that you are under oath. Please

remember that you must respond if the question applies to
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i 1 you. Again, if you think your answer would be of a
ﬁ 2 personal nature that you don't want to share with
% 3 everyone, then I-can ask you, allow you to approach the
4 I bench. But you must respond to the question if it applies
5 to you, so please remember that.
6 “ Now, ladies and gentlemen, Mr. Ellerbe has been
7 charged with the crime of burglary. He's charged in this
o 8 1nd1ctment with that crlme I'm g01ng to read you this
T%i,“ 9 nilndlctment but thls 1nd1ctment is not ev1dence ‘The
10 evidence that you would use if you were sitting on this
11 ‘ jury would be the testimony of w1tnesses who are placed
12 under oath and will seated in thls witness stand who will

( 13 testify. All this 1nd1ctment is is a piece of paper drawn
14 | up to advise Mr. Ellerbe of the charge that he's fac1ng so
15 he can prepare a. proper defense to these charge. 1I'm

16 gcing to read it to you so that you will know what the

17 charges are, and then I'm going to ask You some questions
18 relatihg'to your ability to serve on this jury.
19 The indictment alleges that Lee Edward Ellerbe did in

20" ||| Marlboro County on or about August the 20, 2002, enter the

21 dwelling of one William McInnis at 126'Whitehall Road,

I

22 Bennettsville; South Carolina, during the nlghttlme with
23 intent to commit a crime,
24 / Solicitor, approach the bench and, Mr. Ellerbe, you

. 25 ||/ approach the bench.
* N
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(OFF-THE-RECORD BENCH CONFERENCE.)
THE COURT: Ladies and gentleman, some pbet said that

the best laid plans of mice and men often go astray, and

one's just gone astray. So, we're not going to try this

case this week. I'm going to excuse you at this time.

This is very unexpected.for everybédy, S50 we're not
sure how we're going to pick up and go. from here. I'm
going to ask you to call back that call-in nﬁmber sometime
after 7:00 tonight. Does everybody have the call-in
number? If you don't have the call-in number, please
stand at this time.

(NO ONE STANDS.)

THE ‘COURT: All right, pléase call in that number.

(END OF TRANSCRIPT OF RECORD.) | |
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(OFF-THE-RECORD BENCH CONFERENCE.)

THE COURT: Ladies and gentleman, some poet said that
the best laid plans of mice and men often go asfray, and
one'é just gone astray. So, we're not going to try this
case this week. I'm going to excuse you at this time.

This is very unexpected.for evérybod?% so we're not
sure how we're going.to pick up and go from here. I'm
goﬁgg to ask you to call back that call-in number sometime
aféer 7:00 tonight. Does everybody have the call-in
number? If you don't have the call-in number, please
stand at this time.

(NO ONE STANDS.)

THE 'COURT: All right, please call in that nﬁmber.

(END OF TRANSCRIPT OF RECORD.)
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.+E OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

--"'EOUNTY OF AV M-Q«Q’LQA,{_)

INDICTMENT/CASE#.

)
)
STATE Vs, A ) 03 .es- 34 /)25
lee SDropued EMepbe ) AWE M a2 DAl .
AKA:  Eyverett Corpell SmitHa )  Date of Offense: £—20 ‘—- 02
Race: B Sex m Age: ) S.C.Code §: - =~ B )
DOB: )  CDR Code #: J‘O T O 7T 7
Address: ) ' TJ CASE RESTORED
City, State, Zip ) SENTENCE
DL# SID# ) CPLEA [TRIAL .,

In dispgsjtion of the said indictrpent comes now the Defendant who was M CONVICTED OF or [] PLEADS
TO: E (,_u;sii Batn Ef"ﬂ c?laaiuz.p

in violation of §9](,—=1l% 3 Il of the SXE. Code of Laws, bearing CDR Code # f) ON, ’7 q
[ NON-VIOLENT X VioLENT [ SERIOUS XMOST S SERIOUS D 17-25-45

The charge ils::-FKs indicted, [J Lesser Included Offense, [] Defendant Waives Presentment to Grand Jury.
The plea is: [_] Without Negotiations or Recommendation, [_] Negotiated Sentence, [ ] Recommepdation by the State.

ATTESé oy % / Se
Solicitor s Defendant tt yyfor Defend
Raloh 7% lsan aSW-A

~ WHEREFORE, the Defendant is committed to theéta’le Department of Corrections, I:]County Detention Center,

" for a determinate teim of _gS  dessimmet®s/years or [] under the Youthful Offender Act not to exceed years
and/or to pay a fine of $ ; provided that upon the service of days/months/years and/or payment

of § ; plus costs and assessments as applicable®; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of probation,
which are incorporated by reference. X
[] CONCURRENT or [] CONSECUTIVE to sentence on: e b
[J The Defendant is to be given credit for time served pursuant to S.C. Code §24 -13-40 to be calculatés
Department of Corrections. .

SPECIAL CONDITIONS:

[(J RESTITUTION: [] Heard, [[] Waived, [J Ordered PTUP

Total: _$ plus 20% fee: $ days/hours Publlc Se

Payment Terms: ' ObtainGED = - .

O set by SCDPPPS Attend Voc. Rehab. or Job Corp T-'"-

: May serve W/E beginning ;

Recipient:. Substance -Abuse Counseling

*Fine: ] Random Drug/Alcchol Testing

§14-1-206 (Assessments 107.5%) 3. . Fine may be pd in equal, consecutive’ weekly/monthly

"~ §14-1-211{A)(1) (Conv. Surcharge) $100 _5100.00 pmts. of $ beginning

§14-1-211(A)(2) (DUI Surcharge) $100 % $ paid to Public Defender Fund
§56-5-2995 (DUI Assessment) $12 % Other:

§ 35.13 (Public Def/Prob) $500 $ .

§73.3, 1B TP (Law Enforce. Funding) $25 §$ 55 .00
- §33.7, 1B TP (Drug Court Surcharge) $100 _§

" §50-21-114(BUI Breath Test Fee) 350 _§ '

~ §56-5-2942(J) (Vehlcle Assessment) $40/ea _$ O Appomted PDor appou ted other counsel, §35 13 TP
3% to County (if paid in instaliments) _£> ﬁ.’)C Requires $500 be paj Clerk during prpbation.

\bu\}xnm. 8. -S\m‘a.\m * PRESIDING JUDGE
Clerk of Coug/ Deputy Clerk Judge Code: / I\
urt Reporter: < (‘g}'& Sentence Date: VN -\ a1 )

f
e
" e—Clertk’ Green— Corrections Canary - Probation Pink — Defendant SCCA/217 (7/2003) -

I
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TATE OF SOUTH CAROLINA )
) ‘INDICTMENT #03GS34-1129
County of Marlboro )

At a Court of General Sessions, convened on October 06, 2003
the Grand Jurors of Marlboro County present upon their oath:

COUNT: BURGLARY IN THE FIRST DEGREE
(DWELLING) 16-11-311

That Lee Edward Ellerbe in the County of Marlboro on or about August 20,
- —— e —
2002, did enter the dwelling of William McInnis located at 126 Whitehall Road,
Bennettsville, SC, without consent and with the intent to commit a crime therein

and said defendant entered or remained in-said-dwelling in the nighttime,. in’
D immm S

violation of Section 16-11-311, South’CaroliggWQQQQ of Laws (1976), as_amended. . ..

Against the peace and dignity of the State, and contrary to the statute

in such cases made and provided.

SOLICITOR:

LIL6Y L~ AN €0




The Supreme Court of South Carolina

DANIEL E. SHEAROUSE - 7 POST OFFICE BOX 11330

CLERK OF COURT COLUMBIA, SOUTH CARCLINA 29211
BRENDA F. SHEALY (803) 734-1080
CHIEF DEPUTY CLERK ' . FAX (803) 734-1499

March 9, 2012

Appellate Defender Robert M. Pachak

South Carolina Commission on Indigent Defense
P O Box 11589

Columbia, SC 29211

Re: Ellerbe, Lee Edward v. The State

Dear Counsel:

The Court has issued the following Order on your Petition for a Writ of Certiorari -

in the above entitled matter:
“Petition for Writ of Certiorari Denied.

s/ Jean H. Toal C.J.
For the Court

_March 9, 2012.”,

The remittitur will be sent to the lower court as provided by Rule 221(b) of the
“South Carolina Appellate Court Rules.

Very truly yours,

O

CLERK -
DES/;j

cc:  Assistant Attorney General Karen Ratigan



STATE OF SOUTH CAROLINA m A ) Z¢ ““Mﬁ'HE COURT OF GENERAL SESSIONS

COUNTY OF (\/\ a.JJ:,/M C/?. 8, uj’%ﬁf’x %%ICTMENT/CASE# 1125

STATE AR - % g:

| co ¢d )burw J el u*lg,c_ o Map }Bé CUM% M a2 DAl

AKAT Eye et Coppell Sy an JI B of f@f{?\; £§~20—-—02_

Race: E Sex m Age: S.C.Co [(ﬂ —J(-3i]

DOB: ) CDR Code #: ;O 1 19

Address: ) D CASE RESTORED '

City, State, Zip ) SENTENGE

DL# SID# ) O] PLEA mTRIAL

In dispgsjtion of the said mdlctzg\__t comes now the Defendant who was &j CONVICTED OF or []JPLEADS = .,

TO: _ S wepd Aoy |22 Moop ee = =

in violation of §9 _l{,;"*“ = 1] l. of the S{C. Code of Laws, bearing CDR Code # f) oN, r}i e

[ NON-VIOLENT X{ vioLeENT [] SERIOUS MOST bERIOUS S 7258 —
. :U P C-' — o,

L —

=
The charge ilgjaﬂs Indicted, [] Lesser Included Offense, [] Defendant Waives Presentment to Grand, Jurym
The plea is: [_] Without Negotiations or Recommendation, [ ] Negotiated Sentence, [ ] Recomme daE@n By i the St@ltje F

ATTESé ! éz / e)‘ = L
4 Defendant ks ”forDefend
Solicitor k //22 W a/g, agr M" éy

WHEREFORE, the Defendant is committed to the‘é‘fé‘te Department of Corrections, [_]County Détention Céfiter,
for a determinate term of __&5'_ desime®s/years or [ ] under the Youthful Offender Act not to exceed years

and/or to pay a fine of $ ; provided that upon the service of days/months/years and/or payment
of § : plus costs and assessments as applicable*; the balance is suspended with probation for
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of probation,

which are incorporated by reference. '. pe
[[] CONCURRENT or [] CONSECUTIVE to sentence on: '
[C] The Defendant is to be given credit for time served pursuant to S.C. Code §24-13-40 to be calculated and applled by the State

Departrent of Corrections.

SPECIAL CONDITIONS:
[J RESTITUTION: [] Heard, [ ] Waived, [_] Ordered PTUP . -'.-
Total: _§ plus 20% fee: $ days/hours Public.S
Payment Terms: Obtain GED
[1 set by SCDPPPS Attend Voc. Rehab. or Job Corp

May serve W/E beginning

Recipient: - ] Substance Abuse Counseling
*Fine: $ Random Drug/Alcohol Testing
§14-1-206 (Assessments 107.5%) % Fine may be pd. in equal, consecutive weekly/monthly
§14-1-211(A)(1) (Conv. Surcharge) $100 _$ 100.00 pmts. of $ beginning
§14-1-211(A)(2) (DUI Surcharge) $100 § $ paid to Public Defender Fund
§56-5-2995 (DUI Assessment) $12 Other:
§ 35.13 (Public Def/Prob) $500 §
§73.3, 1B TP {Law Enforce. Funding) $25 $ o5 00
§33.7, 1B TP (Drug Court Surcharge) $100 %
§50-21-114(BUI Breath Test Fee) $50 %
§56-5-2942(J) (Vehicle Assessment) $40/ea $ [] Appointed PD or appOI ted other counsel, §35.13 TP
3% to County (if paid in installments) $AANS Requires $500 be pajd tb Clerk during probation.
TOTAL _$¢MHS

\b‘\.\\){m«» 8. Susdiws PRESIDING JUDGE

Clerk of Cougt/ Deputy Clerk Judge Code: / I\
Court Reporter: a < Sentence Date: VNN -\RR- o '

White — Clerk  Green — Corrections Canary — Probation Pink — Defendant SCCA/217 (7/2003)



s | | 549

%TATE OF SOUTH CAROLINA )
) INDICTMENT #03GS34-1129

County of Marlboro )

At a Court of General Sessions , convened on October 06, 2003
the Grand Jurors of Marlboro County present upon their oath: .

COUNT: BURGLARY IN THE FIRST DEGREE
(DWELLING) 16-11-311

That Lee Edward Ellexbe in the County of Marlboro on or about August 20,
2002, did enter the dwelling of William McInnis located at 126 Whitehall Road,
Bennettsville, SC, without consent and with the intent to commit a crime therein

and said defendant entered or remained in said dwelling in the nighttime, in

J

violation of Section 16-11-311, South Carolina Code of Laws (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute

in such cases made and provided. '
. ' SOLICITOR: ,,L‘"j[q 71’

ER?KE
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1’E OF SOUTH CAROLINA ‘IN THE COUR'I" OF GENERAL SESSIONS . |

)
)
< COUNTY OF N\ M‘%—‘OA&LD ) , : IND]CTMENT/CASE#
STATE ) 03  es. 34 /127
EMerhe ) AW a2 DAl
AKA: © _Eyere Ca.»ml,l SmaiHa ; : gate of Offense: £ ~20 —O2
Race: _ 3 Sex m Age: .C.Code §: flo=li-31}
DOB: - ) CDRCodei: O /v 1 ") ﬂ_
Address: ) * T CASE RESTORED
City, State, Zip ) SENTENCE . .
DL# __ __ SiD# ) OPLEA K] TRIAL
In dispgstion of the said indi tgg‘p_t mes now the Defendant who was M CONVICTED OF or[JPLEADS
TO:
in violation ofi - 2- 1 ofthe ﬁ Code of Laws, bearing CDR Code #_ f) O ’7 q
- [J NON-VIOLENT : VIOLENT (] SERIOUS MOST SERIOUS ' D 17-25-45
The charge Tﬁxs Indicted, [J Lesser Included Offense, [] Defendant Waives Presentment to Grand Jury.
The plea is: ithout Negotiations or Recommendauon [ Negotiated Sentence, [] Recommepdation by the State.

ATTESé ! : % / , Se
Sohcutor < Defendant tiormeyfor Defend
Raldh (Welsar

WHEREFORE the Defendant is committed to theéta‘te Department of Corrections, I:]County Detention Center,
" for a determinate term of _&S_'_ dexximeE@/years or [] under the Youthful Offender Act not to exceed years '

and/or to pay afine of § ; provided that upon the service of days/months/years and/or payment
of $ ; plus costs and assessments as applicable®; the balance is suspended with probation for
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of probah

which are incorporated by reference. z = .
[J CONCURRENT or []'CONSECUTIVE to sentence on: . =
[J The Defendant is to be given credit for time served pursuant to S.C. Code §24-1 3-40tobe cal T I "e?s! and applled by ﬂp%Sta!
" Department of Corrections. é
SPECIAL CONDITIONS: : —_ =

[ RESTITUTION: [] Heard, [J waived, (] Ordered , PTUP £ ms
Total: _$ plus 20% fee: $ daysfhours PublicS_é@ce Empépyment“ -
" Payment Terms: . Obtain GED = "‘"Q
[ setby SCDPPPS Attend Voc. Rehab. or Job Cel“p % & i

' May serve W/E beginning "~ & =)
RecipnenL Substance-Abuse Counseling == :
*Fine: X Random Drug/Alcohol Testing ’
' §14-1-206 (Assessments 107.5%) $ Fine may be pd. in equal, consecutive weekly/monthly
§14-1-211(A)(1) (Conv. Surcharge) $100 %_jm pmts. of $ beginning
. §14-1-211(A)(2) (DU! Surcharge) $100 ' $ paid to Public Defénder Fund
§56-5-2995 (DUl Assessment) $12 “§ Other: o
§ 35.13 (Public Def/Prob) $500 §
§73.3, 1B TP (Law Enforce. Funding) $25 _§ OO
-~ §33.7, 1B TP (Drug Cdurt Surcharge) $100 . T :
- §50-21-114(BUI Breath Test Fee) $50 _$
§56-5-2942(J) (Vehicle Assessment) $40/ea _$ a Appounted PD or appointed other counsel, §35.137TP
3% to County (if paid in instalilments) . $ ANS _ Requxres $500 be pajd tb Clerk during probation.
TOTAL ' $12€ S . ,

\A\\l&n« 8, Swedidws  PRESIDING JUDGE

Clerk of Cougt/ Deputy Clerk Judge Code: / /
Court Reporter: < ’ . Sentence Date: VW -\}- AR, Y

White — Cletk  Green — Corrections Canary — Probation Pink—Defendant . . SCCA/217 (7/200.



13-6241

Lee Edward Ellerbee

#297877

BROAD RIVER CORRECTIONAL INSTITUTION
4460 Broad River Road

Columbia, SC 29210-0000
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The Supreme Court of South Carolina

Lee Edward Ellerbe, Petitioner,

State of South Carolina, Respondent.

ORDER

Counsel has submitted a petition pursuant to Johnson v. State,

294 S.C. 310, 364 S.E.2d 210 (1988), and moves to be relieved. We deny the
petition to be relieved and direct the parties to address the following question:

Did the PCR judge err in finding a claim of ineffective
assistance of standby counsel is not proper for PCR?

Petitioner shall serve and file a petition on this question within
thirty (30) days of the date of this order. Thereafter, respond-ent shall have
thirty (30) days to serve and file its return.

IT IS SO ORDERED.

%@ 2%’:3’ -%t:.wg:cu\___ﬁ

. FOR THE COURT

._\

— Columbia, South Carolina

August 26, 2011
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STATE OF SOUTH CAROLINA

In the Court of Appeals

Appeal from Marlboro County

Wyatt T. Saunders, Jr., Circuit Court Judge

THE STATE, RESPONDENT,

LEE EDWARD ELLERBE, APPELLANT.

PETITION FOR REHEARING

Pursuant to Rule 221(a), SCACR, appellant, Lee Edward

Ellerbe, respectfully requests rehearing on this Court's decision

~in Unpublished Opinion No. 2007-UP-287, filed June 7, 2007. The

opinion rejects appellant's argument that the trial judge court
erred by accepting his position to represent himself during
trial. This Court opined appellant's "waiver" to represent

himself was knowingly, voluntary and freely consented thereto.

-1-
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Appellant request rehearing as the Court may héw¢ miSapprehended
the following arguments and supportive facts:

The Court agrees for a First Degreei Burglary to be
warranted, there must be an intention to commit an felony
therein. However the facts that tranépired while Appellant
represented himself do not support that essential element;"Thét
is not the case. In the present case, there was no intent ﬁo
commit any crime therein.

The central issue is that Appellant did not waive his
fundamental right to Effective Assistance of Counsel according
the the United States Constitutioﬁ Sixth Amendment. The wavier
was not cbnétitutibnally adequate. .Appellant asserts that séid

waiver was not competent. Faretta v. California, 95 S.Ct. 2525

(1975): State v Smith, 405 SE 2d 377 (1991).

Appellant's' alleged waiver was constitutionally grossly

inadequate.

A constitutional right may be waived be waived only

‘following elaborate warnings. United States v. Wenger, 58 F. 3rd

280, 281 (7th cir. 1995). [Clourts must "indulge every
reasonable presumption against waiver of fundamental

constitutional rights." Doe v. Marsh, 105 F. 3rd 106, 111 (2nd

Cir. 1997) (citations omitted).

In addition, Appellant was forced to represent himself as
stated within the Anders Brief, page 6, paragraph Four.
Appellant plainly advised the judge, "this waé not my choice".
Therefore, Appellant's plea was not freely given. According to

Johnson v Zerbst, 58 S. Ct. 1019 (1938) and State v Dixon, 236 SE

2d 419 (1977) It is the responsibility of the trial judge to

determine if a waiver of counsel is freely and intelligently
give. Appellant did not waive right to the assistance of

counsel. Without doubt, a knowingly and voluntarily waiver of
-2
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“the basic right to vrial counsel was indeed not ..ceely given.

'Furthermore, the judge made no specifiq inquiry to
Appellants mental'state, nor required a competency hearing or
preserve a record for Appellant to meaningfully represent
himself. The fact Appellant has a third .grade education.

Sixty-two (62) vyears of age at timé of trial cries out for

‘scrutiny. Appellant is 67. No sufficient background or full

right was afforded which severally and prejudicially limited
Appellant to stand through a fair trial.

As a result, Appellant's right to counsel being denied,
issue-preservation ahaiysis is foregone and prejudice 1is

automatically presumed. See McKnight v. State, 465 SE 2d 352

(1995).

The - trial Jjudge had plenty time to indulge about
Appellant's mental stability.

Judge Alexander Macaulay did not uphold our Constitution to
fully establish the nine prongs of Faretta on record. Nor did
he, in the 1least point Appellant in right direction  "how" to
proceed in handling the procedure of the two previously retained

attorneys that abandoned Appellant. For instance, simply relayed

the contact address to the Supreme Court Disciplinary Counsel and

the Lawyer Dispute Resolution Board in Columbia.

CONCLUSION

Appellant respectfully request the Court consider rehearing
this matter base on the foregoing argument, and re-consider the
grant of a new trial and appoint Appellant competent couﬁsel to
Justly ajudicate this case in a fair and réasonable manner,
rather have Appellant die with a twenty-five year sentence in

which no one was physically harmed and restitution was afforeded.

8

Appellant prays for some reli_ef. Respectfully submittéd,/,, g””WLQQ



STATE OF SOUTH CAROLINA

In the Court of Appeals

Appeal from Marlboro County

Wyatt T. Saunders, Jr., Circuit Court Judge

THE STATE, ' RESPONDENT,

LEE EDWARD ELLERBE, - APPELLANT.

'CERTIFICATE OF SERVICE

The undersigned forcefully Pro Se hereby certifies that a true
copy of the PETITION FOR HEARING of Appellant in the above
reference case has been served upon Salley W. Elliot, Esquire, of

the Attorney General's Office, this 19th day of June, 2007.

' SUBSCRIBED AND" SWORN TO before me / Wm |
this {ﬁTﬂ- day of June, 2007. IJ{:QLQ\ =
174:}}ﬂQ§\7x£:3Léﬂék) _ Lee Edward Ellerbe
, O\ ; Pro Se (forcefully)

Notary Public for South Carolina

My Commission Expires: My Commission Explres
August 25, 2015




@be%uutb Carolina Court of Appeals

The State, o L Réspondcnt,

Lee Edward Ellerbe, Appellant.

The Honorable James C. Willianis, Jr.
_ Marlboro County
Trial Court Case No. 2003-GS-34-01129

- ORDER DENYINC PETITION FOR REHEARING

PER CURIAM: After a careful consideration of the Petition for Rehearing, the Court is
unable to discover that any material fact or principle of Jaw has been either overlooked or
disregarded and hence, there is no basis for granting a rehearing. .

It is, therefore, ordered that the Petition for Rehearing be denied.

Columbia, South Carolina



August 27 , 2007

CC:

Appellate Defender Aileen P. Clare

Lee Edward Ellerbe # 297877 - -

Attorney General Henry Dargan McMaster

Chief Deputy Attorney General John W. McIntosh
Assistant Deputy Attorney General Salley W. Elliott
I. Mcduffie Stone



KENNETH A. RICHSTAD . POST OFFICE BOX 11629
: } COLUMBIA, SOUTH CAROLINA 29211

CLERK
1015 SUMTER STREET
V.CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 25201

DEPUTY CLERK : _ TELEPHONE: (803) 734-1890
. FAX: (803) 734-1839
WWW.SCCOUTtS.OTg

-October 3, 2007

REMITTITUR

The Honorable William B. Funderburk
105 Main St

PO Drawer 996

Bennettsville, SC 29512-0996

Re:  The State v. Ellerbe, Lee Edward
2003-GS-34-01129

Dear Mr. Funderburk:

The ébove referenced matter is hereby remitted to the lower court. A copy of the judgment of
this Court is attached.

Sincerely,

/[ écwlg /f &/zi-z///.:l:\

Kenneth A. Richstad
Clerk of Court

cc: Appellate Defender Aileen P. Clare
-Lee Edward Ellerbe # 297877
Assistant Deputy Attorney General Salley W. Elliott
1. Mcduffie Stone
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‘The Honorable Kenneth A. Richstad

Clerk/Court of Appeals
1015 Sumter Street
P.0. Box 11629

Columbia, SC 29211

Dear Mr. Richstad: ' ' o {
Please find enclosed for filing my Pro Se Brief. I have also served the

Respondent with the same.

Your help and assistance with this matter is appreciated.

Sincerely,

sif e £, N exbek
lee Edﬁard Ellerbe,#297877
Broad River Correctional Inst.
4460 Broad River Road

Columbia, SC 29210



-l
-

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Appeal from Marlboro County
 Wyatt T. Sanders,Jr.,Circuit Court Judge

THE STATE OF SOUTH CAROLINA, ‘ RESPONDERNT,

LEE EDWARD ELLERBE, ‘ APPELLANT.

PRO SE BRIEF OF APPELLANT

Lee Edward Ellerbe

Appellant Pro Se

Broad River Correctional Inst.
4460 Broad River Road
Columbia, SC 29210
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STATEMENT OF THE CASE

Appeliant with the statement of the case as presented in his appellant

counsel's Anders Brief, and incorporates by reference the same.
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ISSUE PRESENTED

I. Did the Court conduct an adequate waiver hearing concerning Appellant's

right to counsel?



ARGUMENT

The competency standard for waiving the right to counsel is the same

standard for .competency for standing trial. Godinez v. Moran, 509 U.S. 389

(1993). Under South Carolina law, if a judge has reason to believe that a

criminal defendant lacks the capacity to understand the proceedings against

‘him the judge should order a competency hearing. State v. Blair, 273 S.E.2d-

536;(8.0.'1981). A criminal defendant's failure to request such a hearing is -
not a waiver to the hearing. Blair, supra.

In the instant éase, the record is replete with irrational and
incomprehenéible comments that were made by the-appellant. For example: When
asked by the coﬁrt what he needed, the appellant responded," I got state sending
no more paper." ROA p. 516, 2.3. At other times the appellant seemed to make
irrational connections and conclusions concerning %he facts aﬁd evidence in
his case; as when he expressed his belief that a search conducted after his
arrest somehow caused or initiated the charges against him. ROA p. 522, lines
23-25; p. 523, lines 1-25; p. 524, lines 1-25; p. 525, lines 1-19. In addition,
at one point during Appellant's-trial,‘Appellant tried to subpdena an entire
hospital rescue squad. ROA p. 530, lines 16-25; p. 531, lines 1-25. Appéllgnt
also complained that his sugar level was affecting him. T.Tr. p. 133, lines
3-16. The court should also take note that Appellant was 62 years old at the__j
time of his trial, and had only a 4th grade education. All of these reasons
should have been a clear indication to the trial judge that Appellant needed:

a competency hearing before being allowed to represent himself. Appéllant fequest'

that this court take all of these factors into consideration.
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CONCI USION

For the reason stated, this Court should reverse the judgmeht of the trial

court.

Respectfully submitted,

lee Edward Ellerbe,#297877

S/

Broad River Correctional Inst.
4460 Broad River Road

Columbia, SC 29210



THE STATE OF SOUTH CARCITNA
In The Court of Appeals

Appeél from Marlboro County
Wyatt T. Sanders,Jr.,Circuit Court Judge

THE STATE OF SOUTH CAROLTHA, o : RESPONDENT,

IEE EDWARD EIIERBE, - ' APPELI ANT.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and corfect copy of his Pro
Se Brief has been served upon the Respondent by mailing a copy properly addressed
with sufficient postage‘affixed thereto this Jﬁszaay of October,2006,to: _
¢ Master Q#J‘n/m(—"}/ Gereval O p oy 154G Cola 4.¢
gsgét;/ . :

Sworn to and subscribed before me

this &ﬁ\day of October,-2006. , . S/j& 6 8(1%VL%->\
_ Appellant ' o |

Notary Public for South €arolina

My Coﬁmission expires://2¢uféf 2%?<2;2J;7
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD
NOT BE CITED OR RELIED ON AS PRECEDENT IN ANY
PROCEEDING EXCEPT AS PROVIDED BY RULE 239(d)(2), SCACR.

'THE STATE OF SOUTH CAROLINA

In The Court of Appeals
The State, Respondent,
V.
Lee Edward Ellerbe, Appellant.

Appeal From Marlboro County
James C. Williams, Jr., Circuit Court Judge

Unpublished Opinion No. 2007-UP-287
Submitted June 1, 2007 — Filed June 7, 2007

APPEAL DISMISSED

Appellate Defender Aileen P. Clare, South Carolina
Commission on Indigent Defense, of Columbia, for
Appellant.

Attorney General Henry Dargan McMaster, Chief
Deputy Attorney General John W. Mclntosh,



- e

Assistant Deputy Attorney General Salley W. Elliott,
Office of the Attorney General, all of Columbia; and
Solicitor .I. McDuffie Stone, of Hampton, for
Respondent.

PER CURIAM: Lee Edward Ellerbe appeals his conviction and
sentence for first degree burglary. Ellerbe argues he did not knowingly and
voluntarily waive his right to counsel. We disagree. “The Sixth Amendment
guarantees criminal defendants a right to counsel.” State v. Gill, 355 S.C.
234,243, 584 S.E.2d 432, 437 (Ct. App. 2003). This right, however, can be
waived. Dearybury v. State, 367 S.C. 34, 39-40, 625 S.E.2d 212, 215 (2006).
“The right to proceed pro se must be clearly asserted by the defendant prior
to trial.” Id. “The trial judge has the responsibility to ensure that the accused
is informed of the dangers and disadvantages of self-representation, and
makes a knowing and intelligent waiver of the right to counsel.” 1d.

On multiple occasions, Ellerbe clearly asserted his right to proceed pro
se. 'Not one, but two judges clearly informed Ellerbe of the dangers and
disadvantages of self-representation. On September 2, 2003, Judge Macaulay
expressly told Ellerbe that he was entitled to an attorney and that it would be
dangerous for Ellerbe to proceed without one; on October 6, 2003, Judge
Williams expressly told Ellerbe that he was entitled to an attorney and that it
would be dangerous for Ellerbe to proceed without one. Nevertheless,
Ellerbe proceeded pro se. He did so knowingly and voluntarily.
Accordingly, after a thorough review of the record, counsel’s brief, and
Ellerbe’s pro se brief, pursuant to Anders v. California, 386 U.S. 738 (1967),
and State v. Williams, 305 S.C. 116, 406 S.E.2d 357 (1991), we dismiss this
appeal and grant counsel’s motion to be relieved.

APPEAL DISMISSED.

HEARN, C.J., KITTREDGE, J., and CURETON, A.J., concur.
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ALAN WILSON
ATTORNEY GENERAL December 2, 2013

The Honorable William B. Funderburk
Clerk of Court, Marlboro County

Post Office Drawer 996

Bennettsville SC 29512-0996

Re: Lee Edward Ellerbe, 297877 v. State of South Carolina
2013-CP-34-0120
Daniel B. Mishoe, 336764 v. State of South Carolina
2013-CP-34-0104

Dear Mr. Funderburk:

Enclosed -please find the original Return and Motion to Dismiss of the Respondent, in the
above-captioned cases, for filing in your office.

Joshua L. Thomas
Assistant Attorney General

JLT/jace
Enclosures

cc: ‘Lee Edward Ellerbe, 297877
David E. Belding, Esquire

REMBERT C. DENNIS BUILDING « POST OFFICE BOX 11549 » COLUMBIA, SC29211-1549 o TELEPHONE 803-734-3970 e FACSIMILE 803-253-6283
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