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STATEMENT OF ISSUES ON APPEAL

L Whether the trial court correctly found Dennis Seay was.not Hoechst
Celanese’s statutory employee when Mr. Seay worked for a
construction company and when construction maintenance was not

_part of Hoechst’s manufacturing business. ' '

I Whether the trial court abused its discretion when it found the jury
followed the court’s 1nstruct10ns and did not engage in premature
deliberations."

1L Whether the trial court abused its discretion when it denied Hoechst
Celanese’s motion for a mistrial after there was no timely objection
to the evidence in question and when a mistrial was not necessary.
IV. - Whether the trial court abused its discretion when it held the jury’s.
verdict appropriately reflected the devastatmg injuries Mr. Seay and
his family suffered.
STATEMENT OF THE CASE
This tragic case has a huge record, but the four appellate issues are straightforward

and the trial court handled them capably.

A. Abbreviated background.

~ This case arises from occupatlonal exposure to asbestos. Dennis Seay was dlagnosed
with mesothelioma— “asbestos cancer’—in August 0f2013. (R. p 2051, line 12:07-12:08).
He and hjs wife filed thls lawsuit the next month. (R.p.70).

Mr. Seay died in December 0f 2014. (R.p.65). He was 70 years old. (R.p.397, lines
11-12). The suit was amended to state wrongful death and survit/al claims. (R.pp.63-65). '
These were in addition to Mrs.. Seay’s claim for loss of consortium.

The case was tried over eight days in the Fall of 2015. The two defendants were

CNA Holdings and John Crane Inc. CNA is the corporate successor of Hoechst Celanese.



The jury returned a dafense verdict acquitting John Crane. (R.ﬁp.1656-1657).

The jury réturned plaintiffs’ verdicts against CNA of $2 million on tha survival claim,
$5 millioﬁ for wrongful death, $5 million for loss of consortium, and—after a separate' '
hear1ng—$2 million in punitive damages for wrongful death (R.pp.1656- 1657 p- 1678)
The Verdlct s date was October 8, 2015.

CNA filed timely motions for judgment notwithstanding the verdict, for a new trial |
absolute, and for a new trial nisi remittitur. ‘Plaintiffs filed responses opposing each motion.

The trial court heard the motions two months later, in December of 2015. (R.p.134).
The court denied the motions in an order filed the next month. (R.pp.1-46). vThe orderis46 -
pages long and analyzes every issue, in detail. |

'B. Plaintiffs’ theory of CNA’s (Hoechst Celanese’s) liability.

Mr. Seay was exposed to asbestos while working for a construction
| company—Daniels Constructioh—.more than 40 years before he‘was diagnosed with cancer.
He worked for Daniels for about' 10 years during the 1960s and 1970s. (R.p.543, lines 10-
23). Multiple experts explained Mr. Seay’s on-thé-j ob eipos_ure caused his cancer. (R.p.650,
| lines 14-21); (R.p.2062, lines 15:21-15:24). This was Mr. Seay’s only job working around
asbestos. (R.p.2055, lines 23:13-23:25).

Daniels assigned_Mr. Seay to work at apolyester plant in Spartanburg owned by
Hoechst Celanese. (R.p.2055, lines 24:14-25:02). Mr. Seay Was a millwright; (i{.p.2056,
lines 25:03-25:23). He summariied his job, and Daniels Construction’s job at this plant, as
maintaining the eqaipment and keeping jt running. Id. Daniels did this work af plants across

the United States. (R.p.1484, lines 2-5). A Hoechst witness explained Daniels was hired "



because it was a qualiﬁed contractor that could do the ;‘expert work” Hoechst needed “br)th
in construction and maintenance.” (R.p.1256, lin‘esv 9-13).
Mr. Séay was exposed to asbestos in two principal ways. He worked with insulation
M: ‘an.d he worked with gaskets. (R.p.2056, line 27:12 - p.2057, line 27-:22).. He repaired and
maintained equiprnent like pumps, valves, and other components of t}re plant’s bpipeli'nes,.
brirrging him into constant contact with the gaskets arrd insulation used in those pipelines.
) (R.p.555v, lines12-13; p.2057, linés 28:08-28:‘18).‘ The record contains multiple references
to the sigrliﬁcant dust Mr. Seay’s \;vork produéed. (R.p.555, line 12 - p.556, line 24; p.621,
line 4-7; p.2058, line 58:25 - p.2059, line 61:07). This was an extremely dirty job, and Mr.
Seay did it. - |
Plarntiffs’ theory against Hoechst was‘pr‘em'ises liabilrty: Plaintiffs alleged Hoech’sr
knew its factory had asbestos; Hoechst knew asbestos was hazardous, and Hoechst failed to .- ‘
warh Mr Seay in spite of Hoechst’s sﬁperior knowl.ed'ge. (R.p.1543, lines 12-1 8). Plaintiffs
clarmed Hoechst had sophistica'red krrowledge of ‘rhe darrgermHoechsr was a large -
manufacturer that knew of over'4(5'“red ﬂags” about t}re hazards of asbestr)s before Mr Seay |
- set foot at its plant. (R.p.1545,1.2 -‘p. 1548,1.18). Yet Mr Seay never received training on
asbestos’énd never saw any warnings the plarrt contained asbestos. (R.p.6‘12, lines 5,'12.)‘
Daniels had more knoWledge than Mr. Seay, bﬁt nb‘r much. A Daniels employee
explained he had never heard OSHA standards were not designed to protect against carlcer.
(R.p.1490, line 10 - 1495, line 20). Plaintiffs presenteci eyidence Hr)echst knew.- these
.sténdards were insu_fﬁcient and that éancer could occur with only slight asbestds exposure.

(R.p.1348, line 2 - p.1350, line 10).



Plaintiffs’ argument for puniti‘}e damages focused on three alleged acts of Hoechst’s
conscious disregard fo'r‘ Mr. Seay’s well-being.
- First, Plaintiffs arguedevoe(’:hst madg a céiqulated deéi‘s‘io'n tq use asbgstos because
it was cheaper. (R.p. 1672, lin¢s 5-7). An iﬁtemal document from 1949} demonstrated Teflon
: gaskets‘ p;:rforﬁled be§t, but‘ beéaﬁse Teflon was more 'expensiVe, Hoechst conpluded it -
should only be used when “eco.nomicvally justified.” (R.p.1330, line 10 - p .1;331, line 23).‘ _ |
Second, Plaintiffs said Hoechst ignored its proiﬁises. (R.p.1672, lines 7-8). Hoechst
prorrﬁsed to audit contractors like Daniels to ensure compliance with safety procedures.
(R.p; 1369, line 6-17). Hoechst did not havé aﬁy ‘d(.)cum»ents shoWiﬁg these audits happened,
(R.p.1369, line 24 - p.1370, line 3), and the evidence Showed a complete breakdowﬁ of this
pledge. Workers like Mr. Seay were not educateﬁd about asBestos and protective eqﬁipmen_t
like maslfs and respirétors were not fequifed or available. (R.p.559, lines 10'-22). -An expert
explained why these shortcdmings were critical. (R.p.667, line 12 - p.668, line 21).
~ Plaintiffs’ final argument for pun'i.tive damages relied oh evidence Plaintti'ffs béliéved _
showed a culture of cvoncealment. Hdechst’s intérnalv memos frdm the 19605 i’nstructgd
: employees to avoid créating writteﬁ reports of hazardous material test results because sucﬁ o
reports were a “serious legal hazard.” (R.p.1381, line 2 - p.\ 1383, line 12); sgé also
(R.pp.2063-2673). In the »even't somethiﬁg was written, it was to omit interpfetative opinions.
1d. A “confidential” docume-nt- from 1979 advised the proper way to answer an employee’s
question about hazardous‘ materials was with a prepared statement emphasizing the data was
“ihconc»lusive,” exposures Wérel being monito.red,. and exposures were controlled below |

appropriaté limits. (R.p.l'361 , line 21 - p.1362, _iine 23).

4



C. = Summary of defense arguments and court rulings relevant to the appeal.

John Crane’s chief defense was to point at the insulation.. This company sold gasketé

and }gasket material and consistently argued Mr. Seay’s work With gaskets did not expose him
_to enough asbestos to cause mésothelioma. (R.p.4.03,- line 6 - p.404, line 10; p. 1 001, line 19 -
P 1003, liﬁe 5;p.1583, lines 1-23). The verdict for John Crane indicat¢s this defense worked. |

John Crane also disputed when it learned asbestos was hazardous but had to explain
past testimony about the company’s knowledge and actions in the 1940s. (R.p.1083-1084).

Hoechst’s principal defense is its first issue on appeal: Hoechst argued M. Seay was
its “statutory” employee. The court denied Hoechst’s motion to- dismiss, issuing a wﬁtten
order after a hearing. (R.pp.55-62). The court renewed .this ruling at the directed verdict
stage, (R.p.1514, lines 14-24), and in its post-trial order; (R.pp.21-26).

Statutory employment is determined by whether the injured worker performed work
that was part of the i)utative employer’s “trade or business.” If this question is answered
afﬁnnat.ively,-e;n injured worker may not bring a civil. suit for damages because a Wdrkers’
compensation claim is the worker’s exclusive remedy. At each juncture in this caée, the trial
court concluded that while Mr. Seay’s work was obviously imporfant to Hoechst, it was not
paft of Hoechst’s business. As the court observed at the directed verdict stage, “they
[Hoechst] wereﬁ’t in the maintenance business.” (R.p.1514, lines 19-20);

Hoechst’s second appellate issue is an allegation of juror misconduct. During the .
fourth day of trial, one of the jurors no;[iﬁed the court of a potential conflict of interest.
(R.p.698, line 13 - p.699, line 4). This juror then disclosed to the court he worked at the

same plant, now owned by a different company, and did the same job as Mr. Seay. (R.p.699, -

5



lines 5-16). The juror disclosed this fact to other jurors after he was asked where he worked,
and when another juror inqiiired whether the plant coritained astiestos, athird jurdr reminded
the jury they were not to discuss the case. (R.p.702, lines 2-6; p.757,. line 6 -p.758, line 14).

Both defendante moved for a mistrial. (R.p.750, line 17 - p.752, line 8). The court
excused the juror but denied a mistrial, explaining there did not api)ear to be any premature :
- deliberations. (R.p.754, line 9 - p.756, line 7). In fact, this juror had informed everyone he
wdrked at a plant formerly owned_ by'Hoech.st before juiy selection. (R.p.752, line 10 - '
p-753,line 9). The court believed the issue was benién and said so in ruling after questioning
the jUrdr a second time, at Hoechst’s request. (R.p.762, line 24 - p.763, line 20).

: Hoechst’s.‘ ’third appellate issue isa chellenge to a piece ef evidence}. During Mr.
Seay’s daughter Angie’s testimony, Plaintiffs introduced a five to ten second video of Mr.
Seay while he was in hospice. (R.p.924, line 14 - p.925, line 5). This was immediately
before Angie was asked about her father’s suffering and before she explained her father
suffered “worse. than I can imagine anybddy suffering.” | (R.p.925, lines 6-8).

The next court day (4 days later due to the weekend), Hoechst obj ected to the video,
seeking a mistrial or that the video be stricken. (R.p.950, line 7 - p.951, line 4). Plaintiffs’
counsel agreed not to use the video again. (R.p.955, line 6 - p.956,‘ line 15). The post-trial.
~order held the obj ection wds waived and there was no prejudice. (R.pp.28-29).

Hoechst’s final appellate issue relates to the amount of the verdicts. Hoechsi argued
" the yerdicts were grossly excessive. (R.pp.2082-2083). The trial court rejected this
argument noting the unrelenting pain Mr. Seay experienced before his premature death and

the overwhelrnirig loss his family has suffered. (R.pp.31, 38, 40).

6



ARGUMENT

First, Hoechst Celanese was not Mr. Seay’s statutory employer. vPrecedent s.ays each
case is governed by it’s own facts, énd the facts here illustrate Hoechst’s business was
ménufacturing, not construction or maintenance. Mr. Seay’s work was undoubtedly
important, but it was not an. important part of Hoechst’s “businéss.” ~

This result fulfills the purpose of the statutory employee doctrine. The doctrine is
desjgned to protect injured workers: statutory empldyees may not sue in tort because their
remedy is founLi ina workers’ compensation claim. Buta workers’ compeﬁsation claim wés
never available to Mr. Seay. Hoechst’s argument thwarts this doctrine’s purpose.

Second, the trial court correctly found the jury did not engage in premature
deliberations. This issue is reviewed under the abus.e of discretion standard. The ;ecord
contains ample facts supporting the court’s decision.

Third, the trial court did n(;t err in refusing to grant a mistrial 'based on the video
sHowing Mr. Seay in agonizing pain. There was no timely objection to the video, this issue
1S revieweci under the abuse of discretion standard, and the vicieo was cumulative to other
evidence. Plaintiffs’ counsel even agreed not to referénc_e the video for the remainder of
trial. Hoechst’s argument is barred, and even if it was not, any error was harmless.

Finally, the verdicts are not excessive. Dennis Seay died an excmciatingiy painful
death. He suffered for many years and his family has endured profound harrﬁ. The court
charged the jury—consistent with precedent—that there is no yardstick for measufing pain
and suffering ‘and that nobody is competent to measure the value of a par;nt of spouse. The

awards reflect the severity of this family’s injuries. This Court should affirm. -



L | The trial court correctly found Dennis Seay was not Hoechst
Celanese’s statutory employee. Hoechst’s “trade or business”
was manufacturing, not construction or maintenance.

Heechst Ceiéheée was not Mr. Seay’s statﬁtory employer. Precec}ent says each case
is governed by its c')wn“ facte, | and" the facts here- illustrate Hoechst’s bﬁsiness was
manufacturing; not constructien'er'rhaintenance. This result furthers the purpose of the
statufory employee doctrine, .which is to extend coverage for workplace injuries, not leave
an injured worker Without any avenue for compensation. Thls Court. should efﬁrm.

a. This is a case-specific analysis controlled by
whether the injured worker was laboring ‘fin” the .
putative employer’s “trade or business.” .

The statutory efnployee doctrine is a ereature of statute. Sectioh 42-1-400 of the
Code (201 5) 1s pért of the Workere’ Compensation Act. The s't:atute explains> Whenfa
business owher uses é subcontractor “tc')l perforrﬁ or execﬁte ény work which is a part of his
7. traae, business, or occupation,” the business owner is liable to pay workers’ conﬁpensatibn
benefits as if the injured subcontractor had been the business’ owrllﬂemployee. -

| This dqctrine’s 'purpeée is to protect workers. In Harrell v. Pinelandﬁ]h’lant;ztion, the
Supreme Court explaihed the statute exists in the event someone’s direct employer (an
intermediate subcontractor) is ﬁn‘ancially irresponsible. By making the upstreafn business
owner liable for workers’ compensation benefits, workers who labor in the business receive
“double protection.” 337 S.C.r313, 328, 523 S.E.2d 766, 773-774 (1999). Other cases Ause
eimila; language. Glover v. United States, 337 S.C. 307,311, 523 S.E.éd 763,764 (1999). '

This doctrine is an exception—it extends workers’ compensation coverage even

though there is no employment relationship between the injured worker and the upstream ‘



~ business. Colline V. Sekd, 412 S.C. 283, 289, 772 S.E.2d 510, 514 (2015). -The statute’s
_ opereltir/e language—that the work be “part of the oWner’S tréde, - business, or
oeeupation"—differentieltes the sit.ua.tion‘ where a business is unfairly avoiding its obligation ’
to cover people who. are V\rorking' “in” the business from the situation where a buéiness hires
outside cohtractors te ‘do “outside” Werk. HarreH 337 SC at 323,523 S.E.2d at T71.

There is no formula for judging Whether an 1nJured worker was laborlng “in” a
puteltive employer’s “trade or"busmess.” The best starting point is Ost v. Integrated :
Productr, which gleaned three tests from precedent: is the work an importaht part of the
putative employer’é trade or business; is the work necessary, or essem‘ial fo, er ar integral
pcrrt of the putative emeloyer’s operétion; or is the work custemarily performed by the
putative employer’s regular erhpldyees? 296 S.C. 241, 244-245, 571 S.E.2d 796, 798-799 |
(1988). These tests are constantly repeated in precedent, and mah'y‘precedents also repeert
a consplcuous warmng—Ost explalns ‘no easily apphed formula can be laid down” ahd .

[e]ach case must be determrned on its own facts.” 296 S.C.at244,371 S.E.2d at 798 see
also Olmsteadv. Shakespeare 354 S.C.421,426,581 S.E.2d 483,486 (2003) Glassv Dow: E
Chem Co 325 S.C. 198,201, 482 S.E.2d 49, 50-51 (1997)
' b.‘ | Mr. Seay was not workmg in Hoechst’s trade or
- business. Hoechst manufactured polyester fiber;
it was not a construction or maintenance company.

Mr. Seay was not working in Hoechst’s business. Hoechst made holyester fiber: It“

was not a construction maintenance corhpetny. That is why Hoechst contracted with Daniels.

A former Hoechst employee explained Hoechst is a large chemical company; at one

time perhapé the second largest chemical company in the world. (R.p.976, lines’22-24). He



saicl Hoechst _lras_“many different businesses” including ﬁbers, chemicals, pharmaceutlcals,
, _and' agroehemicals. (R.p.977, lines 5-7). Hoechst has “many” clifferent manufacturing
lplants. (R.p.1313; lines 8-9). In fact, in the 1”9705 Hoecnst mannfactured a produet
cOntaining asbestos. (R p. 1313 lines 14- 17) Hoechst’s plant in Spartanburg made - ‘
l. polyester ﬁber (Rp 1256, line 23 - p. 1257 l1ne 1 -p.1313, lines 7 13)
" Hoechst’s employees worked in the manufacturmg process. The same Hoechst "
| wrtness explamed Hoechst employees * .Were responsible for makmg polyester and the related
products.” (R p.1263, lines 13- 19) This was consistent with other testimony. Mr. Seay said
Hoechst employees were “production workers” doing work that was signiﬁcantly different
than his work. (R.p. 2060 lines 67 12-68:1 l) Hoechst emphasrzed thisin closmg argument
ellrng the jury Hoechst did not have a maintenance department when Mr. Seay worked there. -
(R.p.1592, lines 14-22). Hoechst focused on making fiber. /d. Hoechst worl(ers and Daniels’
employees “did not work near eaeh other.” Id. | | N

Daniels ls a construction company. (R.p.1494, lines l 8-'24). As‘of 1964,' it had} built
- about 400 manufacturing plants in twelve states, more or less. (R.p.1482, lines 1-4).

In fact,.Daniels built this 'plant; the same plant where Mr. Seay was exposedto _
asbestos. "(R.p.1482, lines 14-15). Daniels‘also providecl maintenance services to plants
across the country. (R.p.1484, lines 2-8). Daniels performed all maintenance work -at this
plant until sometime in the 1980s or 1990s. (R.p_.l391¥ lines 9-12).

Hoechst’s argument focused on the fact that Mr. 'Seay’s workv was important..
Hoechst said it could not keep making polyester unless it maintained its system. (R;p:.l37,

lines 1-5; p.1513, lines 12-15; p.1684, line 24 - p.1686, line 7).

10



The trial court ﬂoted this argument’s shortcomings: every business needs préventative
maint_enance and Mr. Seay’s work was obviously important because businesses do not hire
people to do unnecessary ana wasteful A\\NOI‘k.» (R.p. 140, lineé 14-23;p.1686, line 18 - p.1687,
- line 6). The court correctly observed statlitory employment does not hinge on whether the

work is important, but on whether the work fs an ‘important “part of” Hoechst’s trade or
business. -

The court used the correct test in articulating its ruling. It noted there was no-
evidence Hoechst had a maintenance diyision or ilad used employees to perform work like
Mr. Seay performed. (R.pp.26 & 60-61). The court rejected f[he defense because although
maintenance was undoubtedly important, maintenance was not a part of Hoechst’s trade or

.‘business. (R.p.1514, lines 14-24; p.1707,'1ines 16-18).

The record supports the court’s ruling. Hoechst’s core business did not involve
construction and maintenance. Hoeichst did not havé einployees doing this work and it had
no maintenance division. Instead it contracted with Daniels, whose business was
maintenance. Hoechst ﬁsed the diffefent' nature of these businesses to its advantage, arguing
it contracted with Darﬁels precisely because Daniels was in construction. (R.p.1590, lines
4-14). Hoechst claimed Daniels was an asbe.stos abatement contractor, (R.p.1365, lines 5-
235, and argued Daniels” work required special skills. (R.p.1262, line 23 - p.1263, line 1).

| Daniels was not an asbeétos abatement contractor, (R.p.1499, lines 6-22), but -
Hoechst’s point stands: these two companies had different businesses. Hoechst limited its
business to manufacturing and it was Hoechst’s prerogative to do so. Mr. Seay was not

working in that business. For that reason, he is not a statutory employee.
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c. This reasoning is faithful to precedent, which the
trial court cited in its orders. ‘ :

' fhe trial couﬁ relied on the two precedents that are thé ﬁiost instfucﬁve: Olmstead
v. Shapekpeqre and ‘Raine.s V. Go‘uld. That reliance was correct. Precedent recognizes that
while a business may nbt uﬁfairly evade the Wo;kers’ Com’peri_sation Act by using outsiée
workers to perform core operations, a business does hE!l%’C the freedom to craft ifs own
identity and set boundaries for what its busingss is and what its bus‘ine"ss“is not.
Olmsteadv. Sha’kespeare contains the declarative acknowle'dgmen‘; that the Supreme
Coﬁrt has changed howA it views activities constituting “part of” a trade or business.
Olmsetéd recites familiar language—the three tests and the fact that each case mustArest on -
its facts—and theﬁ explains even though a task is important, it dées not follow that s'uch task
is “part of’ that business. 354 S.C. at 423-427, 581 S.E.2d at 484-486.
The Olmstead case is st;aightforward. Shakespeare designed and manufactured -
ﬁberglass products. fhe injured Qorker was a truck driver. The Court explaineci althougil
cielivefing products was important to Shékespeare’ s business, it does nbt follow that déliveq :
. is part of Shapespeare’s business. /d. at 426, 581 S.E.2d at 486. Shakespez;re did not own'
4 any delivery trucks. Noné of its employees-worked in delivery beyond.loading Cargé. |
Th(;, same analysis applies here: maintenance was important to Hoechst, but Hoechst
did nbt havea ﬁaintenance division and none of its employees did preventative maintenance.
lehe trial court noted this promin_eﬁtly in its orders. (R.pp.26, 59).
Olmstead’s timing was significant. It came three y'eaﬁ after the Court’s decision in

.‘ Abbott v. The Limited, also involving vcomm_on carriers (delivery drivers). 338 S.C. 161, 526
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S.E.2d 513 (2000). One of the.arguments ‘in Olmstead was that Abbott had been a Iimitea |
decision: delivering g;‘)»ods to a fetailer was s'u‘pposedly dif_feréht than: delivering good_s

directly to a'custéfner.‘ Although both tasks Were impﬁrtant, Shakespéare g.féueci delivery to}
a fetailer was not part of the.manufact_ur_ing business but delivery to a custome; was part of
that business. Olmstead, 354 S.C. at 425, 581 SE2d at 485. |

The Supréme Court rejected the argurhent, explaiﬁing ‘;Abbbtt represents ‘a change
in this state’s jqr_isprudcnce on what activity constitutes ‘part of [an owner’é] trade_business>
or occupéti.on’vundeAr‘ [the statutory employee statufe].” Olmstead, 354’ S.C. at 426, 581
S.E.2d at 486. The Court expléined Abbott “likely conflicts with casés other than the ones
§ve explicitly overruled in [] the Abbott opinion” and that “allAprior cgses” were overruled to
the extent they conflicted. Olmstead, 354 S.C. at 426.-427, 581 S.E.2d at 486.

The trial court cérrectly perpeived Hoechst was re-litigating precedent. At bottom,,
Hoechst argued Mr. Seay was a statutory employee beécause maintenancé was important.v‘, If
that analysis carried, O_lmstead would‘haveibeeln written differeﬁtly. It would have included
explicbit langilége limitihg its anaIYSis. It does nbt have limiting .lénguage.

Olmsteadis written broadly. It speaks of a change in “the state’s jurisprudence.”. 3 54
- S.C. at 426, 581 ‘S.E.2d at 486 (embhasis added). ~This applies to <m6re than a single
application: It modifies the f;ill scope of the statute"s effect. Id. The Court éxp’laiqed this
change likely conﬂicted with other., unnamed cases. Id. Hoechst said the case was narrow,
but the trial court cofrectly saw Olmstead as having wide irripéct. (R.pp.137-138).

This Cpurt’s decision in Raines.v. Goﬁld predates Olmstead but follows the same sort - -

of logic. Raines held an electrician installing an electrical system at a manufacturing plant
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“ was not the statutory employee of tﬁe plant’s owner. Raines, 288 S.C. 541, 343 S.E.2d ‘6'55
(Ct. App. 1986). The plant’s owner—Gould, Inc.—had been involved in tﬁe construction
of several facilitiés, but it did not have a construction di'vision and no coﬁétfuctiqn work was
p’erforme.d by its regular employees. Id. at 547, 343 S.E.2d at 659. Instead, Gould prepared |
designs for the facilities or oversaw the désv_ign process, and in some insta'nce§ GoUld A
provided supewising personnel» giviﬁg géner_al assistance to confréctors and subébntractors.
Id Tﬁis ACourtv reasoned “[ejvéry m'ahufactprer must have a plant., but this fact alone does
not make the work of c;ohstrgcting a plant part of [a manufacturer’s] trade or business.” 1d.
Raines and Olmstéad operate dn a common principle: A‘Businelss fnay not fhwart the |
Workers’ Compensation Act and its purpose by using outside workers to perform the
business’s core operation, but a business also has freedom to craft its own :identity and decide
what its business is and what its bu’sineés is not.
Some maﬁufaéturers ﬁlay choose to make tfansportation a part of their business. A
case like Posey v. Prope_f Mold & Engineering is consvistentiwi,th' élmstead 'be_cguse the
| manufécturer in Posey owned a tractof‘,' a-trailefr', .Vand had twd drivers working in delivery.
378 S.C. 210, 220-221,‘661 S.E.2d 395, 401 (C.t. App. 2008). That manufacturer’s business
included tranéportation. Shakespeére’S‘ business in Olmstead did not;
Some manufacturers will make construction and maintenance a partof tﬁeir business.
| Mr. Seay’s case easily reconciles with cases like Edens v. Bellini and Wheeler v. Morrison
Machine, where maintenance workers were held to be statutory employees becau;e,e those

manufacturing plants had regular employees working in maintenance or had used regular

' efnployees in maintenance before. Edens,359 S.C. 433, 443-444, 597 S.E.2d 863, 868-869
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(Ct. Aﬁp. 2004); Wheeler, 313 S.C. 440, .443, 438 S.E.2d 264, 266 (Ct. App. 1993). The
trial coﬁrt gave another eXample“in the hearing below, differentiating betWeén Hoechst and
- DuPont (‘ehe manufacturer ina prior case) by noting DePont had a construction divi‘sioln, a
history ef construction activity, and -was “pre@ much” in the constrﬁction business.
"~ (R.p.1685, lines 6-1 1) Hoechst’s situation was “a far different situation.” (R.p.1685 L 1'0) .
| d. The cases Hoechst cites are meaningfully different . »
- from this case and Hoechst seeks a ruling violating
the statute’s purpose instead of honoring it.

- Smithv. T_H. Snipes & Sons contains no analysis and predates the Olmstead decision.
Smit;z, 306 V.S.C. 289, 411 S.E.2d. 439 (1991). Boseman v. Pacific Mills also predates
Olmstead and is questionable because fhe injured worker used special equipment. | Compere
Boseman, 193 S.C. 479, 8 STE.Zd 878 (1'940) with Glass, 325 S.C. at 202,482 S.E.2d at 51
. (explaining “v~'/.here repairs are m’aj 5;; specialized, or of the sort which the employér is not

equipped to handle with its ’own work force, they are not part of the business.”). - }
| The mahufacturers in Woeddrd . Westvaco, Gentry v. Milliken, and Marchbdnks V.-
Duke Power had used | feguielr eﬁlployees ~for the same work ‘they outsourced ‘;’t“o
E subconfractdrs. Woodard, 315 S.C. 329, 338, 43;3 S.E.2d 890, 895 (Ct. App. 1993); Gentry
v. Milliken & Co., 307 SC 235, 236, }414 S.E.2d 180, 181 (Ct; App. 1992); Marchbans,‘
1§0 S.C. 336, 366, 2 S.E.2d 825, 837 (1939). Hoechst did not use employe‘evs' -to do
maintenance until yearé after.Mr. Seay left, emd although Hoechét was ‘free‘to change iis‘
business at any time, there is no authority for appiying that change tQ Mr. Seay after the fact.
| Singleton v. J. P. Stevens & .Co.‘ is a Federal Case involving an electrician repairing

an electrical system at a mill. _533 F. Supp.' 887, 888 (D.S.C. 19.82).. It applies South -
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' Carolina law, but it pre-dates Olmstead by 20 years andvis inconsistent with this Court’s
decision involving electrical repair work—Raines v. Gould.

The same criticism applies to the Fourth Circuit’s decision in Smiih v FCX, 744'F.2d
1378 (4th Cir. 1984) This case was decrded 19 years before OImstead

Hoechst cites several foreign cases The Supreme Court has explamed few cases
from other jurisdictions “afford any help” because “[t]he various Workmen’s Compensation
Acts are so d‘ifferent,” Marchbanks, 190 SC at 344, 2 SE2d at 828, b.ut it is not necessary
to distinguish these based on any generality. Each one is distinguishable after examination.

Hoechst cites two Louisiana Cases,’but until 1997, Louisiana had broad- statutory
language that is inconsistent with South 4Carolina precedent. Louisiana’s statute said
specialized work, extraordinary work, and yvork usually done by an outside worker could still
fall within the statute, regardless of whether the putative employer was capable of performing
the work. Dominvio v. Folger Coffee Co., 32 So.3d 955,957 (La. Ct. App. 2010) (applying
pre--l 99'7.law). South Carolina law is not so broad. -In letter or application. |

| Jones v. Li'ly Tulip Cup Corp., reasoned an electrician_ continuously servicing a
plant’ s electrical system qualiﬁed asastatutory employee. 1 S8F. Supp. 944, 945 (W.D. Mo.
1958). This‘conﬂicts with Olntstead and Glass. This electrician’s work was regular, but that
does not establish it as";part of” the manufacturing business. That analysis :vyould capture
deliyery drivers with exclusive contracts or specialized workers on any multi-year job.
A. The manufacturer in the case Hoechst cites from Kentucky employed 90 full-time .

- maintenance staff h1r1ng outside workers for supplemental support. Burroughs v. Westlake

mels Inc., No. 5:07-CV-89-R, 2008 WL 5192237, at-*1 (WD Ky Dec. ll 2008).
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Finally, it l?ears mentioning that Hoechst seeks a result perverting the statutory
empldyee doctrine’s purpose. The doctrine extends the reach of the Workers’ Corﬁpensation
Act, granting statut;)ry employees access to the Act’s guarantee of “swift and sure”
compensation for workplace injuries. Parker v. Williams & Madjani’k, Iﬁc. ,2758S.C. 65,70,
267 S.E.2d 524, 526 (1980). This is why precedént explains the sfatﬁ;ory employee cioctrine
is construed liberally. Close cases are to lean in favor of'statutory employment because thé ’

| Workers’ Compe‘nsation Act favors protecting injured workers.

There is no protection in the Workers’ Compensation Act for Mr. Seay. The Act’s
stafute of repose bars him from makiﬁg a workers’ compensation claim because his disease
was not contractéd within two years year of his last exposure to asbestos. S.C. Code Ann.
§ 42-1 1-70 (2015). The discoveryfule applies to the Act’s statute of limitations, see Drake
V. Rdybestos-Manhattan, Inc.,241 8.C. 116, 123, 127 S.E.2d 288, 292 (1962), but that says
nothing of the repose deadline, which would plainly apply to Mr. Seay who contracted cancer

- decades after leaving Daniels. AA.sfatutory employee would get access to “swift and sure”
compensation. The idea that Mr. Seay would get ‘;swift and sure” anything in the workers;

compensation system is a joke.

1L The trial court acted within its discretion in finding the jury
followed instructions and did not engage in premature
deliberations. ‘

Precedent explains the trial court has broad discretion in dealing with allegations of
juror misconduct because the trial court is in the best position to determine credibility. State
v. Harris, 340 S.C. 59, 63, 530 S.E.2d 626, 627-628 (2000). Precedent also instructs a

mistrial should only be granted when absolutely necessary, that the decision to grant a
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mistrial lies in the trial cburt"s aiscretion, and that a party must éhow error and prejudice to .
be entitled to a rﬁistrial. Id. at 63, 53‘O'S.E.2d at 627-628.

Hoechst cannot demonstfate an abuse of discrgtion. The trial court examined this
juror twiée. (R.p.698, line 13- p.7Q9, line 14) and (R.p.756, line 21 - p.759, 1ine125). Those
examinationsl led the court to believe the episc;de was an example of the jufy following its
inst_ructions', saying it sounded like one jurdr asked whether the plant contained asbestos and .
another juror said “w<?’re not sﬁpposed to be talking about the case.” (R.p.762, line 24 -
p.763, line 45. The jurdr in question explained this was the end of the discussion; he did not
answer the question. (R.p.758, lines 4-14). The trial court believed fhis was a harmless
encounter. (R.pp.26-27). That view of the facts has evidentiary support.

Hoechst also cannot show necessity. The burden lies on the moving party, not the
court. A party alleging misconduct may ask the court to voir dire the jurors. State v. Aldret,
333 S.C. 307,315,509 S.E.2d 811, 815 (1999). If there haé been misconduct, a cautionéry
instructioh 1s available to corrécf th¢ damage. »Id. at 307, 315, 509 S.E.2d at 815.

Hoechst never asked to’question other jurors or for a curative instructiqn. (R.p.703,
line 7 - p.707, line 2; p.75.0, line 17 - p.763, line 25). Hoechst insisted on a mistrial; a
fequést the court properly denied. There is no evidence a mistrial was necessary.

III; The trial coﬁrt‘acted within its discretion in denying Hoechst a

mistrial based on the video. There was no proper objection to
this cumulative evidence and no reason a mistrial would be
necessary. :

Hoechst’s argument about the 10-second video of Mr. Seay in hospice is barred

because there was no timely objection. The video was played on the fifth day of trial, duﬁng
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the fo:urth of that day’s six segments of witness testimony. (R.p.924, line 14 - p.925, line 5).
" There was no objection to the video while it was played. There was no objection
immediately after it was played. There was no objection during the remainder of tHat day’s |
proceedings. Instead, the objection carnp at the beginning of the next day in court, which was -
four calendar days later because of the weekend. (R.p.950, line 6 - p.951, line 4).

Plaintiffs could not find any authority allowing a party to make an evidentiary
challenge uﬁder similar circumstances. |

Hoechst relies on Toyota of Florence v. Lynch,314 S.C. 257,442 S.E-.2d 611 (1994),
but in Dial v. Niggel Associates, the Supreme Court insisted Lynch recognizes “a narrow
exception” applicablé to “ﬂagranp cases where a vicious inflammatory argument results in
clear prejudice.” Dial, 333 S.C. 253,256-257, 509 S.E.2d 269, 271 (1998). This applies to
argunients——not evidence—and a video of a rﬁan in pain is neither vicious nor inflammatory.

The more appropriate cases for comparison are Gibbs v. State and Lindsey v. City of
Greenville, both of which recognize a party’s error in failing to make timely evidentiary
objections; Gibbs, 463 S.C. 484, 493 n.10, 744 S.E.2d 170, 174 n.10 (2013); Lindsey, 247
S.C. 232, 241, 146 S.E.2d 863, 868 (1966). A timely objection is also re(iuired by Rule
103(a)(1) of the South Carolina Rules of Evidence. The trial- court’s order correctly held this
argument was barfed. (R.p.28). : |

And even if this issue was not barred, it would not matter. State v. &'_mpson explains |
an instruction to disregard incompetent eyidencé will cure most errors. 325 S.C.37,43,479
S.E.2d 57, 60 (1996). A mistrial would _nof have been necessary. The video was also

cumulative to other evidence, as the trial court noted in its ruling. (R.pp.28-29).
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IV.  Thetrial court did not abuse its discretioﬁ when it held the jury’s
verdict appropriately reflected the devastating injuries Mr. Seay
~ and his family suffered.
The tfial court devoted 9 pages of its 46-page post-trial order to the damage awardé |
'~ in this case. As ihe court correctly held, the awards of $2 million on the survival claim, $5
million for wrongful death, $5 millién for loss of cogsortium, and $2 million 1n punitive
damages appropriat-ely reflect the devastating injuries Mr. Seay and his family suffered.

A “grossly excessive” verdict is a verdict that is shockingly disproportionate to the
plaintiff’s injuries.’ Bowers v. Charleston & W. C. Ry. Co., 210 S.C. 367, 375, 42 S.E.2d
705, 708 (1947). Such a verdict is the. product of a breakdown in the process—a new trial
is érdered because the \;erdict is deemed to result from “a disregard of the facts, and of the
instructions of the Court, and to be due to passjoﬁ and prejudice rather than reason.” Gordon
v. Rothberg, 213 S.C. 492, 505, 50 S.E.2d 202, 208 (1948).

The court’s order explains why these verdicts do not satisfy that standard.

The order recognized that damages in a survival action include recovery for the
decedent’s conscious pain and suffering. (R.p.31). Mr. Seay suffered for 4 ors years befofe
he was diagnosed with cancer. (R.p.2051, lines 12:07-13:02). He had ﬂuid drained from his
lungs 11 times, his lﬁng collapsed, he had multiple surgeries, and‘he attended his deposition
- with two broken ribs that could not be repaired because his doctors did not want to cut into
his side again. (R.pp.2051, line 13:07 - p.2052, line 16:01). As he got sicker, he stayed in
' constant pain, had no appetite, and threw up whatever hé ate. (R.p.2053, lines 19:04-19:14).
He could not sleep. (R.p.2054). He had so much pain he prayed to die. (R.p.2061, lines

71:08-79:15). John Crané’s expert admitted mesothelioma is “a bad cancer” and “has a lot

20



of pain.” (R.p.2074, lines 145:09-146:02). Plain-tiffs’ counsel summarized this evidence in
arguing for a substantial award. (R.pp.1557-_1 560).

Precedent expléins .dama.ge_s for pain and sﬁffering cannot be determined with
,certairﬂlty and the monetary value placed upon thém rests within the jury’s sound judgment.
Watson v. Wilkinson Trucking Co., 244 S.C. 217, 224, 136 S.E.2d 286, 289 (1964).

Precedent also explains an appelléte qourt must view the facts in the light most favorable to
the plaintiff in evaluating a chall.enge to a verdict’s amount. Id. at 224, 136 S.E.2d at 289.

Two million dollars is not excessive for a miserable death after a prolonged period
 of suffering. The trial court compared this to similar awards in its order. (R.p.35).

The court also performed a detailed analysis for the wrongful death and loss of
consortium awards. (R.pp.35-40). The court recognized the damages components for each.
Loss of consortium compensates for the loss of a spouse’s companionship, aid, sqciety, and
'serviées. (R.p.36) (citation omitted). Wrongful death extends beyond pec'uniafy loss and
covers mental shock and wounded féelings, grief, sorrow, loss of society, and loss of
companionship. (R.p.38) (citation 6mitted). As with the survival award, the trial court
| analyzed the evideﬁce andAComparéd'thése awards to éthgr cases. (R.pp'.35-40).

No comparative analysis is required. Unliquidated damages are lérgely a matter of
judgment based upon the facts of ¢ach éase. Watson, 244 S.C. at 224, 1-36-S.E.2d at 289.
Hoechst acknowledged during the pos-t-trial hearing there have been “higher, even much
higher damage awards,” summarily claiming those verdicts were “outliers.” (R.pp.150-151).
“The post-trial record contains no explanation at all of why these ve;dicts shock the

conscience. (R.pp.134-184, 1932-1936, and 2082-2087).
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CONCLUSION
This is a tragic case, but the appellate issues are straightforward and the trial court

“handled them capably. The awards may be substéntial, but so are the damages. This Court

s_hould affirm. B
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