MAY 11 2017
o SC Court of Appeals
STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
) 2016-CP-10-4566
Glenn Gunnells, Individually and as the ) :
Personal Representative of The Estate of )
Helen B. Gunnells, )
Appellant, )  ORDER AFFIRMING PROBATE
) COURT ORDERS OF MAY 12, 2016
v. ) AND AUGUST 25, 2016
) 2014-ES-10-00202-2
Cathy G. Harkness, )
Respondent. ) o ':é -
R
FACTUAL / PROCEDURAL BACKGROUND ( 70 - : ‘j:“
‘This matter came before this Court on March 3, 2017 on Appellant Glenn Gunfféﬁs’ a@al @

o
from the Orders of the Honorable Irvin G. Condon, dated May 12, 2016 and August % 201@1

the probate action 2014-ES- 10 00202-2. The May 12, 2016 probate court order held that the July -

3, 2013 will was a product of undue influence and therefore null and void. R. at 49-50. The May
order also.held that the November 7, 2006 will is of full force and effect. R. at 50. The probate
court’s August 25, 2016 Order denied Appellant Glenn Gurinells’ Motion to Alter, Amend, and/or
Reconsider the May 12, 2016 order. R. at 57. ‘

The Testatrix, Helpn B. Gunnells, and her husband, Aiken Arden Gunnells, Were married
for many year§ and had three children: Cathy G. Harkness (Respondent), Belinda G. Davis, and
Glenn A. Gunnells. (Appellant). R. at 35. In April 2012, Mr. Aiken Gunnells was diagnosed with
cancer and in approximately March 2013, Mr. Glenn Gunnells moved into his parents’ home to
helﬁ care fpr them. Id. On June 8,‘2013, Mr. Arden Gunnells died. On July 3, 2013, the Testatrix
executed a Will that revoked an earlier Will that was executed on November 7,-2006. R. at 34.

‘The 2006 Will devised the Testatrix’s entire estate to her husband if he survived her, and then to



-

her three children in eqﬁal shares. Id. The 2013 Will devised the entire estate to Mr. Glenn
Gunnells. R. at 48. | |
STANDARD OF REVIEW
Appeals from the prpbate court are governed by the South Cafplina Probate Code which
provides that “a final order, sentence, or decree of a probate court” may be appealed to the circuit

court. S.C. Code Ann. § 62-1-308 (Supp. 2016). The circuit court siting as an appellate court “shall

_hear and determine the appeal according to the rules of law[,]”” and “[t]he heanng must be strictly on

appeal and no new evidence may be presented.” Id. § 62-1-308(i). “As used in this statute, the
phrase ‘according to the rules of law’ means according to the rules governing appeals.” Inre

Howard, 315 S.C. 356, 360; 434 S.E.2d 254, 256 (1993). Absenta statute or court rule, “éxpressly

} prescnbmg a different standard of review, the circuit court must apply the same standard that this

Court or the Court of Appeals would apply were the appeal taken dlrectly to either of them.” Id. at
%61 ; 434 S.E.2d at 257. “If the proceeding in the probate coun is in the nature of an action at law,
the circuit court may not disturb the probate court's findings of fact unless a review of the record

discloses there is no evidence to support them.” Id, “The standard of review at law is the same

whether the facts are found by a jury or the judge sitting without a jury.” Id. An appeal “in a
contest as to the validity of a will is in the nature of a case at law rather than. in equity . ...” Harris
v. Berry, 231 S.C. 201, 205; 98 S.E.2d 251, 253 (1957).

Furthermore? Rule 61 of the South Carolina Rules of Civil Procedure provides that:

No error in either the admission or the exclusion of evidence and no error or defect in
any ruling or order or in anything done or omitted by the court or by any of the parties
is ground for granting a new trial or for setting aside a verdict or for vacating,
modifying or otherwise disturbing a judgment or order, unless refusal to take such
action appears to the court inconsistent with substantial justice. The court at every
stage of the proceeding must disregard any error or defect in the proceeding which
does not affect the substantial rights of the parties.



Rule 61, SCRCP. The Supreme Court of South Carolina has explained that “[t]he admission or
exclusion of evidence is within the sound discretion of the trial court and the trial court's decision will

not be disturbed on appeal absent an abuse of discretion.” Conner v. City of Forest Acres, 363 S.C.

460, 467, 611 S.E.2d 905, 908 (2005). “An abuse of discretion occurs when the ruling is based on an
error of law or a factual conclusion without evidentiary support.” Id. “To warrant reversal based on
the admission or exciusion of evidence, the appellant must prove both the error of the ruling and the
resulting i)rejudice, i.e., there is a reasonable probability the jury's verdict was influenced by the
wrongly admitted or excluded evidence.” Id.

Finally, our appellate courts have held that in reviewing a verdict “the jury dc;es not have to
believe uncontradicted téstimpny” because “[t]he fact that testimony is not contradicted directly

does not render it undisputed.” Vinson v. Hartley, 324 S.C: 389, 409-410; 477 S.E.2d 715, 725-26

(Ct. App. 1996). It remains in the jury’s province to determine “the inherent probability of the
testimony and the credibility of the witness or theA in;érests of the witness in the result of the
litigation.” 1d. at 410. Furthermore, “[i]f there is any evidence to sustain the factual findings
implicit in the jury's verdict, this court must affirm.” Id. (quoting Hobgood v. Pénning’gon, 300 S.C.
'309, 313; 387 S.E.2d 690, 692 (Ct.vApp. i989)).
- DISCUSSION

L Undue Influence

South Carolina Probate Code provides that “[p]roponents of a will have the burden of
establishing prima facie proof of due execution in all cétses” and “[c]ontestants of a will have the
burden of establishing undue influence, fraud, duress, fnistake, revocation, or lack of testamentary

intent or capacity.” S.C. Code Ann. § 62-3-407 (Supp. 2016). Additionally, “[p]arties have the



ultimate burden of persuasion as to matters with respect to which they have the initial burden of
proof.” 1d.

“[]n order to void a will on thg ground of undue influence, the undue influence must
destroy free agency and prevent the maker's exercise of judgment and free choice.” Wilson v.

Dallas, 403 S.C. 411, 437; 743 S.E.2d 746, 760 (2013) (quoting In re Est. of Cumbee, 333 S.C. 664,

671; 511 S.E.2d 390, 394 (Ct. App. 1999) (internal quotations omitted)). “The influence necessary
to void a will must amount to force and coercion.” Id. “A mere showing of opportunity or motive
doés not create an issue of fact regarding undue influence.” Id. “In cases where allegations of
undue influence have been'success'ﬁll, there has been evidence of threats, force, restricted visitation,
or an existing fiduciary relationship at the time of or before the will's executipn.” Id. “Although
there is a presumption of undue influence in the making of a will involving fiduciaries, the ultimate
burden always remains with the proponent.” Id. Fﬁrthermore, South Carolina’s Supreme Court has
recognized

that by the very nature of the case, the evidence of undue influence will be mainly

circumstantial. It is not usually exercised openly so that it can be directly proved.

However, the circumstances must point unmistakably and convincingly to the fact that

the mind of the testator was subjected to that of some other person so that the will is
that of the latter and not of the former.

Calhoun v. Calhoun, 277 S.C. 527, 530; 290 S.E.2d 415, 417 (1982) (citing Havird v. Schissell, 252
A

S.C. 404; 166 S.E.2d 801 (1969)).



II.  Issues On Appeal!

¢)) Whether the trial court by errors of law in its analysis of controlling authority erred in
determining whether Testatrix’s Will was the product of undue influence?

No. This 'Court finds that the probate court correctly stated, analyzed, And applied the
controlling law of the State of South Carolina. |
2 Whether the trial court erred in finding that Testatrix’s Will was the product of undue

influence under the application of a “circumstances test” where such findings do not reqmre

Petitioner to meet her high burden of proof?

No. As discussed above, “by the very nature of the case, the evidence of undue influence
will be mainly circumstantial.” Calhoun at 530; 290 S.E.2d at 417. While the probate court’s May
12, 2016 Order does enumerate four cirgumstances that have been considered in determining
whether a will was a product of undue Muence, the probate court specifically states that “when
determining whether the testatrix was unduly influenced, all circumstantial evidence, meaning all
circumstances surrounding the executiqn o.f the Will that indicate it is as though the Will was the

product of another person rather than the product of the testatrix, is the critical component of

evaluation.” R. at 47 (citing Howard v. Nasser, 364 S.C. 279; 613 S.E.2d 64 (Ct. App. 2005)).

Additionally, the order indicates that circumstances involving threats, force, and restricted visitation
have been found to .evince undue influence. R. at 48. Furthermore, the probate court stated that its
May 12, 2016 Order “does not have the intent of effect of adopting an exclusive, formulaic four-
pronged ‘test’ but rather “recites a handful of the conditions often considered relevant in
determining . . . whether a testamentary instmmentn-lay be the product of unlawful coercion.” R. at
52. Applying the facts to the law, the probate court found, among other circumstances, that. a
fiduciary relationship existed between the appellant and testatrix; that on some occasions appellant

prevented testatrix from talking on the phone or having friends visit; that appellant was living with

* Appellant’s Statement of the Issues on Appeal (filed Oct. 11, 2016). /
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the testatrix, was the sole caretaker, controlled testatrix’s finances, and was téstatn'x’s power of
attomey. R. at48. Therefore, this Court finds that the probate court did not apply a “circumstances
test,” nor did its analysis alter the contestant’s burden of proof.

(3)  Whether the trial court érred in finding that Testatrix’s Will was the product of undue

influence in the face of uncontroverted evidence and testimony from Testatrix’s attorney
and her paralegal to the contrary, who were the only witnesses to the testamentary act itself?

‘No. The probate judge, sitting without a jury as fact-finder, is not required to believe

\\

uncontroverted testimony because it remains in the fact-finder’s province to weigh the credibility

and interests of a witness. F urthermore, the circuit court cannot disturb the probate court’s findings

of fact unless there is no evidence to support them. As discussed supra Part II. (2), this Court finds
there is evidence supporting the probate court’s findings of fact.

4 Whether the trial court erred in considering facts and testimony of events that occurred in
time after the testamentary act as probative of a finding that Testatrix’s Will was the product
of undue influence? /

No. See supra Part II. (2). However, the probate court is correct in acknowledging that
“circumstances and events affecting the Testatrix following the execution of the 2013 Will until her
death in February 2014” are probative of whether the testatrix had an “unhampered opportunity . . .
to change the will after the operation of undue influence” which would rebut the presumption of
undue influence in the making of a will involving fiduciaries. R. at 56.

) Whether the trial court relied on irrelevant facts and/or made factual findings not reasonably
supported in the record in making its determination that Testatrix’s Will was the product of
undue influence?

No. This Court finds that the probate court’s orders are supported by the evidence and

testimony admitted during trial and therefore this Court cannot disturb the probate court’s findings

of fact.
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Whether the trial court erred in finding the Testatrix’s Will was the product of undue
influence when there was no showing of threats, force, or restricted visitation?

No. See supra Part II. (2).
Whether the trial court erred by giving great wéight to the Petitioner’s misstated and

misrepresented testimony of Testatrix’s physician Dr. Rhonda Chanson, when the medical
conclusions found by the probate court are not reasonably supported in the record?

No. See supra Part II. (3).

Whether the trial court erred in admitting and giving great weight to unsubstantiated,
unsupported, and unauthenticated medical records from one of Testatrix’s pharmacies?

No. See supra Part II. (3).
Whether the trial court erred in accepting the testimony of Ms. Helen Carroll regai‘ding
Testatrix’s statement “I had no choice” when Ms. Carroll testified several times she did not
remember ever having a conversation with Testatrix about a will, nor knew the '
circumstances of the statement from which she read?
No. See supra Part IL. (3).

| )
Whether the trial court erred in disregarding the testimony of two (2) independent home
health physical therapists who provided treatment to Testatrix at the end of her life and
whom Testatrix confided her thoughts regarding her daughters?
No. See supra Part II. (3).

Whether the trial court erred in giving great weight to Petitioner’s testimony that she sought
DSS, Probate Court and/or Legal Aid with no evidence, independent witness 6r supporting
testimony to prove the same?

No. See supra Part I1. (3).

Whether the tnal court’s order denying ‘the Motion to Reconsider addressed any of the legal
and factual errors of the probate court’s original order?

This Court does not find any legal or factual errors contaided in the Probate Court’s May 12,

2016 Order.




CONCLUSION
IT IS THEREFORE ORDERED that the Probate Court Orders of May 12, 2016 and August
25, 2016 dre hereby AFFIRMED.
IT IS SO ORDERED!

April a ,2017 _
Charleston, South Carolina

Presiding Judge
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STATE:OF SOUTH CAROLINA IN THE PROBATE COURT

COUNTY. CASE NUMBER 2014:ES:10:2022

OF CHARLESTON

THE ESTATE OF HELEN B.
GUNNELLS

ORDER DENYING MOTION TO ALTER,
AMEND; and/or: RECONSIDER ‘

Pétitioner;

‘Personal. Representatlve of the Estate of

‘Helen B. Gunnells; MAY 11 2617

SC Court of Appea!s

)

)

)

)

)

)

)

)

)

{Cathy G. Harkiiess,. : ;
)

)

)

)

)

)

)
Respondent. )
)

THIS MATTER comes before the 'Court by way of a Motion fo Alfer; Amend andor

‘Reconsider filed By Respondent:Glenn A: Gunnells, by and through his:counsel, Alexis M. Wimberly;,
‘Esq. The Motion wis filed on June 2, 2016, mresponse to ‘this Court’s Order dated, May 12, 2016,
voiding the: Last Will and Testament of Decedent and Testatrix Helen B. Gunnells dated July 3, 2013.
Upon consideration of the-pleadings, the-file, and the record, Respondent’s Motion to Alter, Amend
and/of; Recons1der is: respectfully denied, |

| " Respondent’s Motion contends ‘that this Court made: reversible emor. by, mproperly applymé
Seuth Carolina law. Ini particulat, Resporidert alleges thiat the Gourt inadequately expresses controlling
authority'and improperly adopts and applies a “four circumstances test Respondent further alleges that
" the:Court committed reversible error by “ignoring? testimioniy supporting his position, aceepting other
evidenice favorable to-Petitioner, and otherwise'making imptoper or unsupported findings; of fact. The

Court now considers these arguments:
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In the first instance; Responiderit argues that the Court failed to-consider the full body of South

O e L

{Carolina jurispridence and ifiproperly adopts what Respondent deenis:a “four citer

Court does not’ dispute Respondent’s recitation of the elements of undue influence (however, those
passages ofRespcndentsMohonthat exaiiife festameritary capacity afe largely irrelevatit; as this was
not the basis for the Courts niling). Resp’t’s Mot: 1-5, However, Respondent’s-assessment of the “foir
circumstances test"* mischaracterizes the Court’s evaluation:of certain factors 1ongconmdered relevant in
establishinip the existence of undue influgrice. 1d. at5-8.

At the outset, Respondent faults the Court for applying:a “test” not recognized by South Caroliria

caseJaw. Mére particularly, Respondent alleges that by considering the dispositions made under the

-contested ‘Will, Respondet’s miotive and opportunity 1o exert. undue. infliénce; the: existence of a

‘confidential ‘or fiduciaty relationship, and, the testator’s: susceptibility to such influence; thé Court

 ‘adopted 4 “four. ¢ircufst

‘Thowever, does not have the'initent or effect of adopting an exclusive; formulaic fouripronged “test” thit

can be rigidly-and systematically-applied to establish the existence-or non-existence of undue influence:
To the contrary, the Court tecites & handfiil ‘of the conditionis:ofteri considered relevant in detertniining; i

light of the: facts and circumstances of each case, whether a testaméntary instrument may be the product

- Cotirt i evaluating “all circunmi
 “fagtors. ‘Order 14; This:Court’s Order merely identifies four. circumstances that inay be: pertinentito such

an inquiry; it does not adopt a “four circurhstanses test.”

Respondent:then seeks 1o establish that none of the factors or ¢circumstances referenced by the.

Court in its. so-¢alled “test™ bas aniy basis ifi South Carolina jurispridence. Resp't’s Mot: 6+8: This

Page 20£7

Aices test” not previotsly conteriiplated by South Carolinia courts. The Order;

taritial evidence” rather than producing aii exclusive list of determinative -




contested testamentary: instrument has:no, bearing ‘on:an inquiry. as to undue influence; and that:such a
considération directly coniflicts with established law. Id. at 6. Admittedly, the Resporident:is correct it
affirming -a.testator’s right to-dispose of her'property in her own discretion. Id. South Carolinia Taw. has

long ‘upheld ‘the principle that a testafor’s will may direct her property “according ‘o ‘the testafor’s:

pléasuré:and i [het] absoliite. discretion, whether judiciotsty of capti

only to‘the restrains:upon' the power of disposition that the law has/imposed.” Wilson v. Dallas, 403 S.€.

411, 445, 743 :S.B.2d 746, 765 (2013). This ‘is: not'to say, however, that/the dispositions:made by an
allepedly invalid Will are wholly itrélevatit in' considering ‘whether the; testator imay ‘have. béen

unlawfully forced or coerced into-disinheriting ‘certain' persons; for whom she: eXPressedfondnessand

334 SE.2d 806, 808 (1985) (vioting that “the ione: whio is dlleged to have ‘exerted undue irifliucnce

normally. gains:if the Will is sustained?); Howard v: Nasser, 364 'SIC.-279; 289-90; 613 SE2d 64, 69

(Ct. App.2005) (referencing thie existence-of ah “iintia
the undue influence chief beneficiary” and :iconsidering significant:changes in disposition as relevant in

supporting a claim of undue influence); In:re:Estate of Cumbee, 333 SC. 664,673, 511 'S:E.2d 390,395

(Ct: App. 1999) {Considering that the cotitested mstrumeit iiade: dispositions drastically differenit frorm

those: in prior-wills and confrary fo-the festator’siexpressed intentions); Hembree v: Estate of Hemibree;
311 S:C.’192,:196, 428 SE.2d 3, 5 (Ct. App. 1993) (ficting thiit the corsistency betwesn the dispositions
‘tnade ina cortested instrument and :a will execmednearly ten;years earlier tended fo indicate that the
testator “‘recognized.who:his:loyed:ones:were and to:whom he wished the majority of his estate to:g0™):

iconsiderably from the Decedent’s earlier Will by ‘devising her entire estate fo-the alleged influencer

rrather thanequally among her: three «chtldren, and took testlmonythat the Decedent. had matntained a.
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generally positive relationshiip with Pétitioner ptior to Respondent’s interference. The Court agrees that.
these findings; taken alone, would fall well short.of sufficient to support a finding of undue influence.
However, Respondent contends that considering the history and confext of the Decedent’s testamentary
scheme is at-odds with settled law; even as one of many elemcntsorclrcumstancestendmgto ‘establish
undue ififluence, This contention is rejected.

Second, Respondent argues that “[t]he second citcimstance {‘motive and opportimity’] is sunply
existerioe of a paticular fact or circumstarice rieed not be sisgilarly dispositive of e e legal issue i
order o be:properly-conisidered.

‘Respondent then charges thiat this Coirt made, an efrot. of law by coisidéring the Testator’s

susceptibility to influerice, claiming that South Carolina cotirts have not recognized this factor i undue-

influence, ‘cases for some seventy years: Id. To.the contraty; our Courts frequiently-consider whether-a

testator’s mental health:or disposition may haverendered her more; of:less vulnerable to such inflaence:

testator was ifirm ; ...-and, consequently; particulatly susceptible:to influetice”); Smith ‘v. Whietstorie,

of sound mind and determiined will, abundantly able to protect himself, which $hoald:not beioverlocked

ih & case 6f this Kind.?): T re Bstate of Anidetson, 381 §.C. 568, 575, 674 S.E2d 176, 180'(Ct. App.
2009) (upholding will and.noting testimony that Mrs. Anderson was “the one giving orders and not
likely to ‘be influenced by: anyone €lse”); Smoak; 286 SiC..at 426; 334 S:E.2d at 810 (affirming the
validity of will and recogriizing ‘that “the testafor was an intelligent, strongzwilled mian); se& alss

> 276,280, 363 S:E24.897,/899 (1987) (noting that the grantor was known

Biillard vi.Crawley, 294

6 be an “independént,; stronig-willed . . . oiitspoken person’ ini declining to set:aside a:deed for undue
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independent, intelligent and opinionated™). This inquiry is entirely independent of an examination of the

testator’s testamentary.capacity, and does not require the same analysis or findings of fact. This Courf’s

Order of May 12,2016, finds that Mrs. Guinnells-was isolated, dependent, and emotionally distranght
when she executed the July 3, 2013 Will, #nd ‘concludes that these circumstances rendered her

particilarly-susceptible to unlawful. coercion and manipulation. Our cases-instruct that undue influence

‘exists when the will of the testator'is overcome by another. Ruissell v. Wachovia Bank, 353 S.C. 208,

217,578.S.E.2d 329, 333 (2003). The relative strength or malleability of the festator’s will is necessarily.
Finally, Respondent admits that the éxistenice of a totifidential of fiduciary relationiship has direct

bearing under South: Carolina-Jaw, but nevertheless protests that the Court did not:specifically state or

undermined by the language of the Order itself, which expressly notes that the Petitionet' bears the

bisrdert of establishing:imdue influence by clear and covinicing evidence and ultimately concludes that

she has, Order 14, 16. The contestant of a will bears the burden of proving the existence of undue

influence by clear; unmistaken and convincing evidence. Dallas, 403 S,C. at 437; 743 S.E2d af 760.

between the Testatrix anid ‘the Respondent, a coriclusion-amply sipported by the record. Respondent
failed to:rébut the presumption created by-this relationship, and this Court found clear and convincing
‘evidence that the Testatrix’s July 3, 2013 ‘Will was' the: product .of undué infliénce. This' doés not.

constituteimproper:allocafion of the burden 6f proof. _
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Additiorial ‘cotiteritions raised by Respondent®s Motion mischaractetize this Couft’s Ordet and.
underlying reasoning. The Motion faults the Court for considering evidence.6f events taking place after

‘the testamentary act, andin the same breath concedes that such events‘are probative as to‘whether the

contestant does establish ani inference of undue influence; the unhampered opportunity-of the festator to

change the ‘will affer-the operation of undue iniflighce destroys this conclusion.” Hembree ¥, Estate of

Hembree, 311 S.C. 192, 197, 428 S[E2d 3, 5 (Ct: App: 1993): Certainly, circumstances and events
affecting the Testatrix following the execution of the 2013 Will until her death in February of 2014 are
pertinerit 1o that analysis. Respondent further complains tha the Court erved by failing o find that thie

Testatrix was competent fo execute:a Will. Resp't’s Mot. 18-20; Tn fact, the Court made-no finding of
incompeterice or lack of capacity; Requnfdan’.t?_sfObjebﬁbi;‘svéxefmispléced
Respondent’sother.objections pritharily relate to the Court’s evaluation’of various testimony ‘and
évidenice presented in the:case: Respondent contends; forexatnple, that the Courf “fail [ed] fo-consider™
the testimony of ‘attorney Suzanne Klok and hér paralegal. Resp't's Mot: 8-9. To the conirary, this

Voytko: Order. 13, In-addition, Respondent not only concludes that the Court efréd by failing to consider

evidence that he 3 instrument was executed; 'but also that the Coust erred

asks the Court to isolaté as“conclusive™ a ingle detail regarding execiition of the Will, 1o the exclusion

of all other circumstances leading up to-and immediately following the visit to Attomey Klok’s office:
‘The/Court can identify ng confrolling law indicating that an examination of the-events: siitrounding the
drawing and execiition of a contested dooument mist be limited'solely to wheiher the alleged fluencer

was physically present when the testatrix puit pen'to paper and signed her name:

Pagei6'of




Responderit’s remaining; objections alleje, 4n sim, that the: Couft gavé inadeguate ‘weight to
evidence: favorable- to' him .and efroneously accepted testimony offered by Petitioner. For. instanice,

Respondent: purports that:there is “no evidence™ that anyone was prohibited:or restricted from visiting

\\\\\

the Testatrix, or'that er medication was tiot properly adiinistered. Respt's'Mot.. 15-18, 22-23. Here,
the ‘record 'speaks, for itself; Respondent :simply objects ‘to the Court’s ‘evaluation of ‘the ‘testimony
received. See Pet’’s Mem. In Qpp’-i;% to Mot to: Recons. 2-4. Other purported grounds for
reconsideration. falt, the Court for: “accepting® of “being persiaded” by testimoriy and infereices

unfavorable to Respondent. To this; the Court can only restate that in view and upon consideration of:all

zevidence;ar.ld-'-‘tés'ﬁmoni ;properly presented, it néveitheless conclided thiat the:Jly 3, 2013 Will was the
;pfbﬂﬁei“;bf-‘ﬁﬁaue influenice.
Based upon the foregoing; it is hereby,
. ‘ORDERED, ADJUDGED AND DECREED. that Respondent Glenn-A. Giinnells® Motion to

: VAlter Amend and/or Recon51der filed June 2 2016,}1s respectﬁllly denied.

IT1S'SO'ORDERED.

Charlestm, Soth Carolma 5 Cleik Probate Couts—

CharlestonCounty; South Garolina
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iy

STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT
) Case No.: 2014-ES-10-202-2
COUNTY OF CHARLESTON ) :
)
IN RE: ESTATE OF HELEN B. GUNNELLS )
_ ) |
) ORDER VOIDING THE LAST WILL
Cathy G. Harkness, ) & TESTAMENT DATED JULY 3, 2013
Petitioner, ) AND ADMITTING THE LAST WILL
A2 ) & TESTAMENT DATED
Glerm A. Gunnells, individually and as ) NOVEMBER 7, 2006 TO PROBATE
Personal Representative of the Estate of ) N N
Helen B. Gunnells, )
Respondent. )
) MAY 11 2017
SC Court of Appe:
Trial Dates: March 1% -3, 2016 Appeals
Presiding Judge: Irvin G. Condon
Petitioner: Cathy G. Harkness -

Harkness, alleging that Respondent, Glenn A. Gunnells, exercise

Petitioner’s Attorneys: Donald H. Howe, Esq., Julie C. Jackson-Ballev,
Esq., and Michelle J. Weil; Esq.

_Respondent‘ Glenn A. Gunpells ‘

Respondent’s Attorneys Alexis M. Wimberly, Esq. and Robert B.
 Varpado, Esq.

Court Reporters: . Trisha Rarick and Judy W. Galuppo

Magna Legal Services

TEOIS MATTER came before the Court on Petition filed by Petitioner, Cathy G.

d undue influence over his

mother, Helen B. Gunnells (the «Testatrix”), when she executed a Last Will & Testament on July

3, 2013 that left her entire estate to the Respondent. The July 3, 2013 Will

revoked a former Last

Will and Testament dated November 7, 2006, by which the Testatrix devised her estate to her

husband if he survived her, and then to her three (3) children in equal shares.

Present at the trial was Petitioner, along with her attorneys, Donald H. Howe Esq., Julie

C. Jackson-Bailey, Esq., and Michelle J. Weil, Esq. Respondent was also present, along with his
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attorneys, Alexis M. Wimberly, Esqg. and Robert B. Varnado, Esq. The Court heard opening and
closing arguments and testimony from several witnesses. Based on the file, the exhibits entered
into evidence during the trial, the testimony, and the érguments presented by counsel, the Court
finds by clear and convincihg evidence that the Testatrix was under undue influence when she
made and executed the July 3, 2013 Will.
| FACTS

The Testatrix, Helen B. Gunnells and her husband, Aiken Arden éunnells, were married
for many years. There were three (3) ciaildren born of their union, namely: Cathy G. Harkness,
Belinda G. Davis, and Glenn A. Guuanells. In épproximately April of 2012, Mr. Arden Gunnells
was diagnosed with cancer. In approximately March of 2013, the Respondent moved in to Helen
and Arden Gunnells® home to help care for them. Mr. Arden Gunnells died on June 8, 2013.

On Tuly 3, 2013, the Testatrix executed the Will, which is the subject of this action. The
lawyer who prepared 'ghe July 3, 2013 Will was Susanne Klok, Esq. Attomey Klok was

. . . S . .
Respondent’s attorney, having served as his closing attorney in connection with the sale of his

home on June 7, 2013 (only 22 days prior to the execution of the Will in dispute). The testimony.

revealed that the Testatrix only met with Attomey Klok on the one (1) occasion on July 3, 2013.
The Respondent made the appointment with Attorney Klok, and he drove the Testatrix to and
from the appointment. The Respondent left fhe building while Attorney Klok rﬁet with the
Testatrix for approximately one and one-half (1%4) to three (3) hours in total. The Testatrix élso
saw her primary care physician, Dr. Rhonda Chanson, on July 3, 2013, within a short time of her

appointment with Attorney Klok.

The Respondent continued to live with his mother until she died on February 7, 2014.
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SUMMARY OF THE DISPUTE

Petitioner contends that she had an active and loving relationship with her parents for
many years, but this changed after Respondent moved in with them. Respondent began asserting

more and more control over their parents, but most especially over the Testatrix after the death of

her husband, Mr. Arden Gunnells. Petitioner alleges that Respondent told her not to call or visit
her mother and that if she did, he would have her arrested for harassment. According to

Petitioner, her mother remained isolated and controlled by Respondent thereafter, including her

act of changing her will on July 3, 2013.

Respondent alleges that he cared for his mother, but did not exercise control over her. He

contends that both parents became disenchanted with their daughters because they failed to help

during their final illnesses and declines. He points out that Belinda Davis moved to Hawaii for a

substantial period of time and returned to Charleston only a week before Mr. Arden Gunnells

died. According to Respondent, the Testatrix resented the girls’ lack of care and concern, so she
changed/executed the July 3, 2013 Will of her own free will.
THE EVIDENCE PRESENTED

Petitioner’s first witness was the Testatrix’s brother, Jack Brantley. Mr. Brantley is a
retired Lieutenant Colonel who served as City Administrator for Waynesboro, Georgia for 23

years. He is now 83 years old and continues to serve on the Board of Elections in Waynesboro,

Georgia. (Tr. Vol. I, p. 12, lines 11-21).
Mr. Brantley testified that he and his sister had a very close relationship throughout their

lives. They vis

said he experienced a noticeable change in the openness and substance of communication he had
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" with his sister after her husband died and while Respondent was caring for her. (Tr. Vol. 1, p. 18,
lines 2-11; p. 41, lines 8-21; p. 45, lines 12-13). Because of his concern, he made himself
available to be contacted by the Department of Social Services (“DSS”) when Petitioner
expressed to him she was consulting DSS about her concerns for her mother. This assertion was
confirmed by his email dated July 22, 2013 (Petitioner’s Exhibit 2).

Mr.vBrar.ltle'y confirmed that from his perspective, Petitioner and Ms. Davis both had
good relationships with their parents, especially Cathy. (Tr. Vol. L, p. 24, lines 4-23). He

identified Petitioner as being particularly active in the care of her parents over the years. He also

testified about the following factors that were relevant to the Court’s analysis of the overall

dispute:

1) After Arden Gunnells died, Mr. Brantley noticed that his sister “...was very

hesitant to talk to me”, which was a dramatic change in the way that they had formerly

communicated. (Tr. Vol. I, p. 18, lines 8-9).

2) Testatrix Helen Gunnells told Mr. Brantley “...that Glenn did not like for her to
talk to Cathy.” (Tr. Vol. I, p. 33, lines 18-19).

3) That he (Mr. Brantley) spoke to Respondent Glenn Gunnells about Cathy and
Belinda visiting and helping Testatrix and that Respondent made it clear (on more than one
occasion), “he didn’t want them there.” (Tr. Vol. 1, p. 38, line 17).

4) Sometime after Mr Arden Gunnells® death, he spoke to the Testatrix by phone
and suggested she call Petitioner about a surgery that the Petitioner had on her leg to remove 2
cancerous growth. The Testatrix’s response was, “’]] ask Glemn.” (Tr. Vol. I, p. 41, lines 5-7).

5) Shortly after Mr. Arden Gunnells’ cancer diagnosis, Mr. Brantley spoke with

Respondent about the demands of caring for his parents. Mr. Brantley pointed out to the
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Respondent that he would have the help of his sisters. Respondent’s response was “that will

never happen.” (Tr. Vol. I, p. 27, lines 18-19).
6) Mr. Brantley directly contradicted Respondent’s assertion that Mr. Brantley heard

the Testatrix discuss changing her Will because of her disappointment with the care and affection
shown by the girls. (Tr. Vol. L, p. 46, lines 18-22).

7) Mr. Brantley was familiar with the contents of Testatrix’s earlier Will which
divided the estate equally among the 3 children but was never aware of the July 3, 2013 Will
until after his sister died. (Tr. Vol. L, p. 23, lines 1-4; p. 47, lines 18-22).

Pcﬁﬁoner’s second witness Helen Carroll appeared by way of video deposition. Helen
Carroll was one of the Testatrix’s best friends and knew her for over forty (40) years. They
-spent lots of time together over the years, coﬁmmﬁcatcd often, and had a very close relationship.
The nature of this relationship was confirmed by the Respondent.

Ms. Carroll confirmed that Petitioner had an active and close relationship with her mother

for many years. Most importantly, Ms. Carroll’s testimony concerned a visit she had with the

Testatrix sometime after Mr. Arden Gunnells passed away. According to Ms. Carroll, she
dropped by unannounced to visit the Testatrix, and the Respondent was not bome. Ms. Carroll
testified that during this visit without the Respondent’s presence, the Testatrix confirmed tixat she
had changed her Will, but that she had not wanted to do so. .The Testatrix confided in Ms.
Carroll that the Respondent made her change her Will. Helen said to Ms. Carroll, “I had no
choice.” (D. p. 18, lines 8-25). Ms. Carroll also testified that when Respondent returned home,
the Testatrix “clammed up.” (D. p. 20, lines 1-2).

Contrary to Respondent’s testimony, Ms. Carroll testified that she was never left alone

with the Testatrix to visit except for the one unannounced visit when the Respondent was not
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home. She also related that she stopped visiting because she felt that her reception had become
“cold” and unwelcoming, which contradicted Respondent’s assertion that Ms. Carroll stopped
visiting the Testatrix because of her own health concerns and inability to drive. (Tr. Vol. IIL, p.
20, lines 1-11). It also contradicted his testimony on direct examination about what good terms

he and Ms. Carroll were on. (Tr. Vol. 1L, p. 119, lines 7-11).

Lastly, Ms. Carroll testified that she knew Glenn to have an alcohol problem because she

noticed that he would “slur his words” when talking. (D. p. 30, lines 17-23).

Petitioner next offered excerpts from the deposition of the Respondent, Glenn A.
Gunnells. The excerpts confirmed that he had a “confidential relationship” with the Testatrix;
that he agreed that Helen Carroll was a veryclose, personal friend of the Testatrix; and that he

had been living on social security disability payments since the year 2000.

_ Petitioner’s third witness was the Testat:ix’s oldest child, Belinda G. Davis. Ms. Davis is
a high school graduate. She has worked in her former husband’s construction business, at the
Medical University of Sdufh Carolina for the head of neurosurgery department, and as‘ an

-

assistant to the North Charleston Mayors, Bobby Kinard and Keith Summey for 13 years. (Tr.

Vol. I, p. 55, lines 1-3; p. 57, lines 1-17).

Ms. Davis testified that all of the siblings had generally good relationships with their

parents throughout the years. Once her father was diagnosed with cancer in the spring of 2012,
all three children worked as a “team” to help with various needs of the parents. (Tr. Vol. I, p. 59,
lines 6-16). She stated that the Petitioner was living in Myrtle Beach at the time of the cancer
diagnosis, but that Petitioner quickly moved back to Charleston to help with her parents. (Tr.

Vol. I, p. 60, lines 4-21). Petitioner also sold her car, a Corvette, and purchased another vehicle

that was easier for her mother to get in and out of.
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Ms. Davis described her brother, the Respondent, as 2 “control freak,” an alcoholic,
substance abuser, and a “user of people.” She produced an email from Respondent authored in
May of 2012, which was introduced as Petitionef’s Exhibit 4 which stated: “Let it be known

nothing will be signed or initialized 411 T look at it, exclamation point three times. Let it be

written so let it be done, two exclamation points. All has been done and notified, several

exclamation points.” According to Ms. Davis, this email originated when she tried to add her

name and Petitioner’s name to a visitation and information access list at the hospital where her
father was receiving chemotherapy. (Tr. Vol. I, p. 66, lines 1-17; p. 67, lines 1-17).
(Respondent later testified the email was for both Petitioner and Ms. Davis to advise

them to stay out of the parents’ financial affairs and not to do anything without his input because

he had power of attorney. Of note, and contrary to his assertion, is that the email is addressed

solely to Belinda.)

Ms. Davis testified that of the three children, the Petitioner had generally been the most
active in terms of helping their parents over the years. For example, she stated that Petitioner

had painted the house, often took their mother to the doctor, cookéd, cleaned, Bought groceries,
etc. (Tr. Vol. I, p. 62, lines 3-17).

" Ms. Davis herself had not been as active in her parents’ lives and, indeed, left Charleston
in October of 2012 to live with her son aﬁd daughter-in-law in Hawaii upon the birth of-their first
child. Ms. Davis provided day care to the newbom so her daughter-in-law could continue
working as a schoolteacher. She returned to Charleston approximately one week before the
children’s father passed away. Ms. Davis related that while at the airport in Hawaii about to
return to Charleston, she got a call from Petitioner saying she thought “something was going on”

because she could not reach the Respondent or her parents. Ms. Davis called “Uncle Jack™
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Brantley and discovered the children’s father, Mr. Arden Gunnells, was in the hospital. (Tr. Vol.
I, p. 64, lines 1-18; p. 65, lines 1-6). Respondent later testified that their father was in the
hospital for approximately two (2) weeks pn'or.to his death. (Tr. Vol II, p. 165, lines 21-23). As
such, Mr. Arden Gunnells was in the hospital for approximately one (1) week without either of
his daughters being notified.

On June 26, 2013, Belinda Davis went by her mother’s home to pick up her father’s death
certificate. The Respondent had told her it would be taped on the front of the house, which it
was. Ms. Davis nevertheless knocked and rang the doorbell in an attempt to see her mother. At

first, 2 bome health nurse answered saying she could not come in. She attempted to push past the

home health nurse, but Respondent intervened and she was denied entry. There is some dispute’

about how physical Respondent’s intervention was, but all involved heard him threaten to call

the police. (Tr. Vol. I, p. 68, lines 1-16; p. 69, lines 1-22).

Soon thereafter Petitioner and Ms. Davis sought guidance from the Charleston County
Probate Court, DSS, and a I:)cal attomey regarding their mother’s care. (Tr. Vol. I, p. 70, lir:163 8-
17; p. 71, lines 4-17). Petitioner also sought help from Legal Aid. No Jegal actions were filed,
‘however, pﬁmarily because of cost. (Tr. Vol. I, p. 71, lines 21-25).

Petitioner, Cathy G. Harkness, testified that she had a long and loving relationship with
both her parents until this was thwarted by her brother, Glenn. She confirmed Ms. Davis’
testimony that she quickly moved back .to Charleston from Myrtle Beach, South Carolina when
she heard that ‘Mr. Arden Gunnells had been diagnosed with cancer, and that she sold her

Corvette to better accommodate her mother when she took her to various doctors. (Tr. Vol. L, p.

102, lines 7-22).
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Petitioner detailed a variety of projects she had performed for her parents over the years.
She was clearly familiar with her mother’s physicians. She also detailed several trips she took
her mother and Helen Carroll on. (Tr. Vol. L, p. 97, lines 1-14; p. 98, lines 1—1.5; p. 101, lines 1-
6). | |

Likc Ms. Davis, the Petitioner asserted that she and Ms. Davis focused more on the care
of their mother while Respondent helped transport Mr. Arden Gunnells to his chemotherapy
appointments. However, things took a dramatic turn on June 11, 2013 when Réspondent told the
Petitioner not to call or vi§it their mother anymore and that he would have her arrested for

“harassment” if she attempted contact. (Tr. Vol. I, p. 107, lines 9-12).

Petitioner confirmed Ms. Davis’ testimony regarding the incident at the Gunnells” home
on June 26, 2013. She was present for the incident, but she was in the car and was not an active
participant. After the confrontation, she and Ms. Davis accompanied each other to the Probate
Court, DSS, and a local attorney’s office to discuss what could be done to gain access to their
vmother. As stated previously, Petitioner also sought help ffom Legal Aid. (Tr. Vol. I, p. 108,
lines 9-24).

In June 2013, Petitioner made several attempts to have returned to her a variety of

personalAitems that had been at her mother’s home. Apparently unsuccessful, she wrote a letter

on June 27, 2013 threatening legal action. In July 2013, Jack Brantley tried to mediate a -

peaceful exchange with the Petitioner and the Respondent. However, this attempt failed, and

Petitioner was forced to file a claim and delivery action in Small Claims Court. She ultimately

prevailed on this actioﬁ. (Tr. VoL. I, p. 114).

On cross-examination, Respondent’s attorneys introduced two (2) letters written by the

Petitioner. The first was a letter dated 2010 to her father. The second was a birthday card
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(undated, but written approximately on or about October 8, 2013) to her mother. (Tr. Vol. I, p.

133, lines 4-5).

The letter to her father evidences a rift about an incident in which their father called the
Petitioner a “disgrace.” Petitioner responded .with a long iist of accusations about Respondent.
While the evidence shows there was certainly a rift of sorts between the Petitioner and her faxher,
there is nothing to suggest that it was anything but a temporary blow up. The letter was written
in 2010, approximately two and one-half (22) years before the death of Mr. Arden Gunnells.

There is no other evidence of bad blood between Petitioner and Mr. Arden Gunnells until his

death. Significantly, Mr. Arden Gunnells never changed his Last Will & Testament t0 exclude

the DPetitioner, and there was no evidence offered that he ever even considered doing so over the

next fwo and one-half to three (2%-3) years before his death.

Read as a whole, Petitioner’s letter to her mother reflects her desire to reach out and
renew contact with her mother. This letter, coupled w1th the contacts made to the Probate Court
DSS,‘ and the local attorney, pointedly contradict Respondent’s assertion that the Petitioner
essentially abandoned her mother.

With the testimony of Cathy Harkness? the Petitioner rests her case.

Although the Respondenf testified last on rebuttal, the Court will begin with evaluating
his -testimbn&. Respondent went through the eighth grade, but dropped out in the ninth. He later
obtained his GED and attended some courses at Trident Technical College. He has worked as a
heavy equipment operator and also as a car salesman, but he began receiving social security
disability benefits in approxﬁnately the year 2000. He testified that he receives approximately

$1,350-$1,500 per month on disability, depending on whether or not prescription insurance is

deducted. (Tr. Vol. 1L, p. 97, line 5; p. 99, lines 1-22).
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Respondent’s position is that the Petitioner and Ms. Davis essentially deserted their
parents and refused to provide aid despite Respondent’s request for help. (Tr. Vol. II, p. 133,
lines 20-24; p. 153, lines 16-25). According to Respondent, this status was well-known within
the family and openly discussed as a motive for their mother wanting to change her Will. He
identified Jack Brantley as one of the people present for such discussion. Mr. Brantley would
certainly seem to be a natural choice because of his close relationship with his sister, Helen
Gunnells. Mr. Brantley, however, did not testify that any such discussion ever took place.
Respondent identified other potential ‘witnesses to that or similar discussions, buf no one testified
to that fact. On cross-examination, Respondenf admitted he had no emails, notes, etc., in which
he requested help from either sister.

Respondent acknowledged that Susanne Klok had been his closing attorney on June 6,

2013, and that Attorney Klok had no relaﬁon§hip with Helen Gunnells prior to the Testatx

chancmg her Will. Notably, at his deposition Respondent testified that the Testatrix met with -

Attorney Klok two (2) or three (3) times for thirty to forty (30-40) minutes each time prior to
executing the new Will. Yet at trial, after Attorney Klok testified that she only met with Helen
Gunnells one (1) time, Respondent changéd his testimony to be in accordance with Attomey
Klok. He confirmed that he made the appointment for his mother and drove her to and from the
ointment. He waited outside the building while discussions about the new Will took place.

app:

Respondent denied limiting access to his mother, and to the contrary, stated he asked

other family members to encourage his sisters to step up and help. Although identified by

Respondent, Mr. Brantley denied any such conversation. The only conversation along similar

lines, according to Mr. Brantley, was when Mr. Brantley suggested the girls would be resources

for help and Glenn responded, “that will never happen.”‘
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On the whole, it is undéniable that on those facts subject to corroboration or verification,
Respondent’s assertions fall short. The following examples are illustrative:

1) Respondent testified at his deposition that he took his mother to Susanne Klok
two (2) or three (3) ‘times for thirty to forty (30-40) minutes each time prior to the Testatrix
executing the new Wili. However, Attorney Klok testified there was only one (1) v_isit for two to

three (2-3) hours. At tral, Respondent changed his testimony in accordance with Attorney

Klok’s testimony.

2) Respondent specifically testified that he asked Jack Brantley to ask tﬁe Petitioner
and Ms. Davis for help with their mother. Mr. Bréntlcy deniéd that conversation. Petitioner’s
Exhibit 2 generated on July 22, 2013 (well before this dispute) by Mr. Brantley contradicts
Respondent’s assertion as well.

3) Although curréntly still pending before this Court is a ruling on the Petition for
Removal of the Respondent as Personal Representative. Petitioner bas shown that the
Respondent has breached his fiduciary dufy as Personal Representative in as much as the
Inventory and Appraisement was not adequately prepared; proceedé from estate “yard sales”
were pocketed by the Respondent, and as such, are unaccounted for; Respondent sold fhe
Gunnells’ home and used the proceeds for his own benefit after this gction to void _the_ Wiil was
filed; and he did not pay the creditors’ claims in a timely manner as required by the statute. (Tr.
Vol. II, p. 165, lines 1-12). In short, he has not administered the estate in an honest And
forthright manner.

4) Respondent apparently told Dr. Rhonda Chanéon hé was having a hard time
getting his mother in for api)ointments because of his “ongoing work schedule” when he was, in

fact, out of work on full disability and had been since 2000. (Tr. Vol. II, p. 99, lines 10-25).
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5) Additionally troubling is Respondent’s failure to provide prescribed medications
as directed \to his mother, particularly Remeron, which was to improve' Helen Gunnells’
dementia. It appears this medication was not properly administered for the last several months of
Mis. Gunnells life. If the Testatrix was “weak minded”, her ability to change or alter the Will,
had she so desired, would have been hampered. |

Although Respondent brought forward a number of witnesses to theoretically support his
version of the facts, all of these witnesses knew the Testatnx only on a professional basm for a
limited amount of time. . Most notably, two (2) of the witnesses, Susanne Klok and her paralegal,
Annmarie Voytko, only had contact with th¢ vTestaﬁix for a couple of hours. Respondent called

two (2) home healthcare workers. One of the healthcare workers did not meet the Testatrix until

five (5) months after the Will was changed. The healthcare workers confimmed that from their

perspective, Glenn was an engaged and effective caregiver. They also confirmed that the

Testatrix expressed resentment towards her daughters for failing to be available or help during
her husband’s final days. Jill Susan Costa testified about the confrontation with Ms. Davis in
' June 2013 when she tried to visit and Sharon Lee Wechter testified that the Testatrix expressed

resentment in December 2013 about the Petitioner suing her. Lastly, the deposition of Dr.

Rhonda Chanson was introduced without objection. Dr. Chanson became Helen Gunnells

primary care physician in July 2012. Ms. Davis accompanied her to that first visit. Dr. Chanson

saw the Testatrix on July 3, 2013, the same day she executed the disputed Will. While Dr.

Chanson opined that the Testatrix was competent, she also described her as “visibiy upset,”
“crying,” and “distraught.” (D. p. 35, lines 12-24). This visit would have been within hours of
the execution of the Will. She had no opinion as to whether the Testatrix was emotionally stable

enough to consummate the Will on July 3,2013. (D. p. 25, lines 21: .1 have no knowledge of
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that”; p. 38, lines 1-4). Ul;der cross-examination, she confirmed that a prescription for potassium

was never filled (D. p. 57, line 14 - p. 59, line 3) and that there was a long delay between the first

time she prescribed Remeron, a drug for dementia, and when it was ultimately filled (D. p. 48,
lines 9-12; p. 50, line 14 — p.54, line 2; p. 61, lines 6-10).
DISCUSSION

Generally, when the formal execution of a Will is admitted or proved a prima facie case

in favor of the Will is made out. Calhoun v. Calhoun, 277 S.C. 527, 290 S.E.2d 415 (1982). The

burden is on the contestant to prove undue influence by clear and convincing evidence. Havird
v. Schissell, 166 S.E.2d 801, 804 (S.C. 1969). To prove undue influence, the contestant must

show that the person’s influence over the testatrix must have been so great that it prevented the

testatrix’s free judgment and choice. In re Estate of Anderson, 674 S.E.2d 176, 179 (S.C. Ct.
App. 1976).

Courts often look to see if any of the following circumstances apply when deciding
whether a testatrix was unduly influenced at the time her Will was executed: (1) an unjust
distribution made to a beneficiary; (2) motive and opportunity by ‘ghe beneficiary to influence the

testatrix; (3) a confidential or fiduciary relationship between the testatrix and the beneficiary; and

(4).the susceptibility of the testatrix to be unduly influenced. See e.g., Dixon v. Dixon, 608

S.E.2d 849 (S.C. 2005); Russell v. Wachovia Bank, N.A., 578 S.E.2d 329 (S.C. 2003); Hairston

V. McMillan,. 692 S.E.2d 549 (S.C. Ct. App. 2010); Howard v. Nasser, 613 S.E.2d 64 (S.C. Ct.
App. 2005). However, when determining whether the testatrix was unduly. influenced, all
circumstantial evidence, meaning all circumstances surrounding the execution of the Will that

indicate it is as though the Will was the product of another person rather than the product of the

testatrix, is the critical component of evaluation. Howard, 613 S.E.2d at 67. In cases where
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allegations of undue influence have been successful, there has been evidence of threats, force,
restricted visitation, or an existing fiduciary relationship at the time or before the Will’s
execution. See Moorer V. Bull, 212 S.C. 146, 46 S.E.2d 681 (1948); Byrd v Byrd, 279 S.C. 425,
308 S.E.2d 788 (1983). The existence of a fiduciary relationship between a testatrix and
beneficiary raises a presumption of undue influence. M, 613 S.E.2d at 68-69.

The Petitioner asserts that the Respondent unduly influenced the Testatrix té leave her
estate to him. She bases this allegation on the facts set out above. The circumstantial evidence
in this case shows that the Respondent unduly influenced the Testatﬁx in the execution of the

July 3, 2013 Will. Itis undisputed that an unjust distribution was made to the Respondent, which

is evidenced by Respondent receiving the entire estate in contrast to Testatrix’s previous Will

leaving her estate to her three (3) children in equal shares. There was ample motive and
opportunity for the Respondent to unduly influence his mother. Respondent has a very limited

income and money undoubtedly provides a motive. F urther, the evidence shows that Respondent

was living with Testatrix and made himself the sole caretaker of the Testatrix, which provided |

him ample opportunity to unduly irifluence his mother. Various instances were identified where
the other children and friends of the Testatrix were not permitted to speak to her on the telephone

or to be alone with her in the home. Similar to Byrd, the Testatrix’s conversations were

monitored by the Respondent and he prevented her from seeing family members and friends; the

Respondent controlled the Testatrix’s finances; and instrumented the making of the new Will.
Id. The evidence further shows there was both a confidential and fiduciary relationship between
the Respondent and the Testatrix, which réises the presumption of undue influence. Respondent
was not only his mother’s Power of Attorney, he also had a fiducjary relationship with his

mother, as evidenced by his living in the home, handling her affairs, and having his name added
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to his mother’s bank account. Finally, the Testatrix was susceptible to influence as she was
isolated and completely reliant on Respondent based upon his refusal to allow her other child;en
to assist in her care or her finances. Further, Respondent took her to change her Will days after
her husband died and the evidence shows that the Testatrix was physically and mentally
distraught immediately prior to the execution of the new Will.

Although the evidence shows the Rcépondent was not physically present in the room with
" the Testatrix and Attomey Klok during the execution of the new Will, the circumstances
surrounding the execution clearly indicate the Will was the product of the Respondent and that
the Testatrix felt that she “had no choice” but to execute a new Will. The new Will was not
sealed when the Testatrix left the attorney’s office and thé Respondent had unfettered access to
this Will after its execution. Further, the Testatrix was not provided with an opportunity to
change the July 3, 2013 Will after its execution. The undisputed evidénce shows that she was

reliant on the Respondent for everything, including her transportation.

CONCLUSION

Based on the file, the exhibits entered into evidence: during the trial, the testimony, and
the arguments presented by counsel, the Court finds by clear and convincing evidence that the
Testatrix was under undue influence when she made and executed the July 3, 2013 Will, and it is
therefore invalid.

Based upon the foregoing, it is now, hereby:

ORDERED, ADJUDGED, AND DECREED that the evidence in this case is sufficient
to prove that Helen B. Gunnells’ Last Will & Testament dated July 3, 2013 was the product of

undue influence exerted upoh the Testatrix by the Respondent, Glenn A. Gunnells; and it is

further ,
}
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ORDERED, ADJUDGED, AND DECREED th.at the Last Will & Testament dated July
3, 2013 is null and void; and it is further

ORDERED, ADJUDGED, AND DECREED that Helen B. Gunnells’ Last Will &
Testament dated November 7, 2006 is of full force and effect; and it is further

ORDERED, ADJUDGED, AND DECREED that Glenn A. Gunnells has ten (10) days

from his receipt of this Order to contest this Order by notifying the Court in writing, with proper

filings, indicating his intent to appeal.
AND IT IS SO ORDERED! : '

IRVIN G. CONDON

Judge of Probate
County of Charleston

This [ 97%;)' of /Ma,-_\/ ,2016 M Clerk Probate Court

Charleston, South Carolina. } Charteston County, South Carolina
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