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MAY 02 2016

 STATE OF SOUTH CAROLINA
N - ADMINISTRATIVE LAW COURT SC ADMIN. LAW COURT
The Hunter-Gatherer, LLC, d/b/a The ) Docket No. 16-ALJ-17-0031-CC
Hunter-Gatherer Brewery, ) g
) .
Petitioner, ) ORDER GRANTING
) PETITIONER’S MOTION
Vvs. ) FOR SUMMARY JUDGMENT
South Carolina Department of Revenue, ;
Respondent. ;
APPEARANCES: | Petitioner: Burnet R. Maybank, III, Esquire
Respondent: Lauren Acquaviva, Esquire
STATEMENT OF THE CASE

This matter is before the South Carolina Administrative Law Court (“the ALC” or “the
Court”) pursuant to a Request for Contested Case Hearing filed by The Hunter-Gatherer, LLC, -
d/b/a The Hunter-Gatherer Brewery (“Petitioner”) challenging the final determination of the South
Carolina Department of Revenue (“the Department”) denying Petiti;)ner’s application for a
brewery permit. In addition to the brewery for which Petitioﬁer seeks a license in this case,
Petitioner also owns the Hunter-Gatherer Brewery (“the Brewpub”), which is located on Main
Street in Columbia. The Brewpub has a brewpub license issued pursuant to Article 17 of Title 61
(“Articlev 17). While holding the brewpub license, Petitioner filed an application on November
19, 2015 for a brewery permit in order to open a “microbrewery” (“the Brewery”) at a separate
location in Columbia while continuing to operate thé Brewpub. By letter dated January 5, 2016,
the Department denied taxpayer’s request for a brewery permit based on the three-tier law, which
prohibits individuals from owning interests in businesses on different tiers (i.e., retail,
manufacture, wholesale) simultaneously. According to the Department, the taxpayer would not
be permitted to simultaneously own a brewpub, which it considers to be in the retail tier, and a
brewery, which it considers to be in the manufacturer tier. Petitioner contested the Department’s
denial, and the Department’s initial determination was upheld in a Final Determination issued on
January 28, 2016. A hearing on the matter was held on March 9, 2016 before this Court. Because
the parties stipulated to the facts and contest only the legal issues in this case, the hearing was in

the manner of oral arguments in support of summary judgment. .
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FACTUAL BACKGROUND
The parties stipulated to the following undisputed facts, which the Court incorporates in
whole: '

1. The Hunter-Gatherer Brewery is an existing brewpub located at 900
Main Street in Columbia. The owner/licensee is The Hunter-Gatherer, LLC. The
Hunter-Gatherer, LLC holds a South Carolina Brewpub License and a Business
Liquor by the Drink License at the 900 Main Street facility. The facility also has a
current federal Brewery License. The brewpub manufactures approximately 1000
gallons of beer per month. In addition to manufacturing beer, the existing facility
is a DHEC approved eating and drinking establishment. The brewpub has retail

“sales of food, wine, liquor, and the beer manufactured on-site.! The existing
business has been in operation since October, 1995.

2. The Hunter-Gatherer, LLC has applied for an In-State Brewery License
and an On-Premise Beer and Wine License for a separate facility located at 1402
Jim Hamilton Blvd. in Columbia. The Hunter-Gatherer, LLC is also applying for
a federal Brewery License for the new location. The new facility will manufacture
approximately 5000 gallons of beer per month to be sold to Southern Wines and
Spirits, a distributor in South Carolina. The new facility will also have an area
within the premises approved by the regulations of the Department of Health and
Environmental Control governing eating and drinking establishments. Within the
DHEC- approved area, the new facility will have retail sales of food, wine, and beer
manufactured on-site (approximately 1000 gallons per month). The new business
plans to open in August 2016.

3. The Hunter-Gatherer, LLC filed applications for a Brewery License and
an On-Premises Beer and Wine License for the 1402 Jim Hamilton Blvd. property
on or about November 19, 2015. After review, the Department of Revenue denied
the application for the Brewery License, taking the position the applicant was not
eligible to obtain a Brewery License because the applicant has an ownership or a
financial interest in a business with a Brewpub License (i.e., The Hunter-Gatherer
Brewery). The Department is holding the application for an On-Premises Beer and
Wine License as well as the brewery license pending the determination regarding
eligibility for the Brewery License.

4, The Hunter-Gatherer, LLC timely appealed the Department of
Revenue’s denial of the Brewery License application.

ISSUE
Whether an individual with a brewpub license issued under Article 17 may concurrently

hold a brewery permit.

t «“The Hunter-Gatherer, LLC is licensed . . . to sell beer of other beverage manufacturers(,] but does not do so at this
time.”
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. LEGAL STANDARD
This Court has jurisdiction to hear this contested case pursuant to Section 12-60-30 of the
South Carolina Code (2014). Generally, the party asserting the affirmative issue in an adjudicatory
administrative proceeding has the burden of proof. See Leventis v. S.C. Dep’t of Health & Envtl.
Control, 340 S.C. 118, 133, 530 S.E:2d 643, 651 (Ct. App. 2000) (quoting-73A C.J.S. Public
Administrative Law and Procedure § 128 at 35 (1983)). Here, Petitioner requested a contested

case hearing and, therefore, has the burden of proof to show by a preponderance of the evidence
that the Department’s determination was incorrect. See id.; Anonymous (M-156-90) v. State Bd.
-of Med. Exam’rs, 329 S.C. 371, 375, 496 S.E2d 17, 19 (1998) (quoting 2 Am.Jur.2d
Administrative Law § 363 (1994)) (holding that the standard of proof in “‘administrative hearings

is generally a preponderance of the evidence’”).

The ALC Rules provide “[t]he South Carolina Rules of Civil Procedure . . . in contested
cases . .. may, in the discretion of the presiding administrative law judge, be applied to resolve
questions hot addressed by these rules.” ALC Rule 68. The Court thus applies Rule 56(c) of the
South Carolina Rules of Civil Procedure, which provides that summary judgment?® is properly
granted when the “‘pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that any party is entitled to a judgmeht as a matter of law.”” See Bovain v. Canal Ins., 383 S.C.
100, 105, 678 S.E.2d 422, 424 (2009) (quotihg Rule 56(c), SCRCP). In determining whether

summary judgment is proper, the Court construes all ambiguities, conclusions, and inferences

arising from the evidence against the moving party. Byers v. Westinghouse Elec. Corp., 310 S.C.
5,7, 425 S.E.2d 23, 24 (1992) (citation omitted).

“If a statutes language is plain, unambiguous, and conveys a clear meaning ‘the rules of

statutory interpretation are not needed and the court has no right to impose another meaning.’”
Buist v. Huggins, 367 S.C. 268, 276, 625 S.E.2d 636, 640 (2006) (quoting Hodges v. Rainey, 341
S.C. 79, 85,533 S.E.2d 578, 581 (2000)). “The words of the statute must be given their plain and

ordinary meaning without resorting to subtle or forced construction to limit or expand the statutes
operation.” Id. (citation omitted). “The cardinal rule of statutory construction is to ascertain and

effectuate the intent of the legislature.” Id. (citation omitted).

2 Although neither party filed a formal motion for summary judgment, I find the parties agreed there no material facts
at issue and the dispute could be properly determined as a matter of law.
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DISCUSSION
Based upon the arguments presented by the parties, and a thorough examination of the
applicable statutes and jurisprudence, I conclude the following as a matter of law:
A. Background Regarding Three-Tier Statute in South Carolina
The Department has denied the taxpayer’s permit application based on Section
61-4-940(D) of the South Carolina Code, which provides:

A manufacturer, brewer, and importer of beer are declared to be in business on one
tier, a wholesaler on another tier, and a retailer on another tier. A person or an entity
in the beer business on one tier, or a person acting directly or indirectly on his
behalf, may not have ownership or financial interest in the beer business operation
on another tier. This limitation does not apply to the interest held on July 1, 1980,
by the holder of a wholesale permit in a business operated by the holder of a retail
permit at premises other than where the wholesale business is operated. For
purposes of this subsection, ownership or financial interest does not include the
ownership of less than one percent of the stock in a corporation with a class of
voting shares registered with the Securities and Exchange Commission or other
federal agency under Section 12 of the Securities and Exchange Act of 1934, as
amended, or a consulting agreement under which the consultant has no control over
business decisions and whose compensation is unrelated to the profits of the
business.

The statufe creates three tiers for beer: one for manufacturers, brewers, and importers; one
for wholesaler§;’and one for retailers.

1. Three-Tier System

a. Generally

This case involves a single narrow issue: whether the owner of a brewpub may also own
a brewery under the state’s three-tier statute for beer. “South Carolina, like many other states,
* regulates the commerce in alcoholic beverages through a three-tiered distribution and licensing
scheme that separates manufacturing, wholesaling, and retailing interests into distinct tiers of
operation in order to prevent ‘tied houses’ and other forms of vertical integration in the commerce

in alcoholic beverages.” John D. Geathers & Justin R. Werner, The Regulation of Alcoholic

Beverages in South Carol‘ina 241 (SC Bar 2007) (hereinafter ““Geathers Treatise™).

This three-tiered system of regulation, which traces its roots to the alcoholic
beverage control acts passed in the wake of the repeal of Prohibition, is intended
“to forestall the generation of such evils and excesses as intemperance and
disorderly marketing conditions that had plagued the public and the alcoholic
beverage industry prior to [P]rohibition” and is “aimed at two particular dangers:
the ability and potentiality of large firms to dominate local markets through vertical -~
and horizontal integration and the excessive sales of alcoholic beverages produced
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by the overly aggressive marketing techniques of larger alcoholic beverage
concerns.” Accordingly, under this three-tiered system, the licenses issued under
Title 61 are generally divided into retail licenses that authorize the sale of alcoholic
beverages to the public, wholesale licenses that authorize the purchase of alcoholic
beverages from producers for resale to retailers, and manufacturing and importing
licenses that authorize the production or importation of alcoholic beverages into the
state. '

Id. at 12. Further, according to the Geathers Treatise:

South Carolina’s alcoholic beverage licenses are also generally classified by the
type of beverage they regulate. The two principal types of beverages regulated in
this state are the beer and wine defined as “nonintoxicating” and “nonalcoholic”
beverages and full-blooded “alcoholic liquors.” The manufacture, distribution, and
sale of beer and wine are regulated by the brewery, winery, wholesale, and retail
beer and wine permits authorized under Chapter 4 of Title 61, while the
manufacture, distribution, and sale of alcoholic liquors are governed by the liquor
manufacturers’, wholesalers’ and retail dealers’ licenses and the liquor-by-the-
drink licenses authorized under the ABC Act in Chapter 6 of Title 61. These
references to tier and beverage type are the principal means by which alcoholic
beverage licenses are identified in South Carolina—e.g., “retail liquor license,” or
“a wholesale beer permit,” or “a liquor manufacturer’s license.” ~

Id. at 12-13. Additionally:

Title 61 provides for several types of permits, licenses, and certificates that are
required for various activities related to the manufacture, production, and
importation of beer and wine in South Carolina. These several permits, licenses,
and certificates can be divided into two basic categories: those related to the
operation of breweries and wineries within the state, and those related to the
importation of beer and wine into the state from out-of-state manufacturers and
importers.

Id. at 125.

A person must obtain a permit from the Department prior to constructing,
maintaining, or operating a brewery or winery in South Carolina. These brewery
and winery permits allow the holders of the permits to manufacture the beer and
wine defined as nonalcoholic and non-intoxicating beverages under Title 61, and
to sell the beer and wine they produce to permitted wholesalers in the state. Despite
being classified in the manufacturing tier of the three-tiered distribution system,
these domestic producers are freed from some of the typical requirements placed
upon manufacturers of beer and wine.

Id. at 126.
b. Rationale
The Geathers Treatise goes on to state:

In addition to broad violation provisions preventing unlicensed activities and
enforcing general compliance with the regulatory scheme, Title 61 contains a
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multitude of more narrow violation provisions and quasi-violation regulatory
provisions that target specific, prohibited activities. One category of these specific
violation provisions and regulations is that set of provisions designed to ensure the
integrity of the alcoholic beverage industry. In contrast to violation provisions |
primarily- focused on protecting public health and morality in retail sales of .
alcoholic beverages, such as prohibitions upon sales to intoxicated persons and
restrictions on Sunday sales, these provisions seek to regulate the business practices
of the alcoholic beverage industry so that the industry operates in a manner that
best serves the public interest. These provisions, which trace their roots to the
alcoholic beverage control acts passed in the wake of the repeal of Prohibition, are
intended “to forestall the generation of such evils and excesses as intemperance
and disorderly marketing conditions that had plagued the public and the alcoholic
beverage industry prior to [P]rohibition” and are “aimed at two particular
dangers; the ability and potentiality of large firms to dominate local markets
through vertical and horizontal integration and the excessive sales of alcoholic
beverages produced by the overly aggressive marketing techniques of larger
alcoholic beverage concerns.”

Id. at 240-241 (emphasis added). The Geathers Treatise further notes:

These prohibitions and regulations related to the three-tiered scheme are not,
however, without exception. Certain retail interests owned by beer and wine
wholesalers are grandfathered into the three-tiered scheme; wineries may retail
wine directly to customers in certain circumstances; and it is questionable as to
whether domestic manufacturers of alcoholic liquors are prohibited from holdmg
interests in wholesale or retail liquor businesses.

Id. at 242-43 (emphasis added).
B. The Brewpub License is a “Hybrid Permit” outside the Three-Tier System

Petitioner owns and is licensed to operate a brewpub. In 1994, the General Assembly
enacted special legislation for brewpubs. The brewpub legislation follows in part:

Section 61-4-1700. Definitions.
For purposes of this article:
(1) “Brewpub” means a tavern, public house, restaurant, or hotel
which produces on the permitted premises a maximum of two
thousand barrels a year of beer for sale on the premises.

S.C. Code Ann. § 61-4-1700 (2009).

Section 61-4-1720. Permit in Lieu of Certain Other Permits.
The brewpub permit provided for in this article is in lieu of a permit
required for the manufacture of beer or sale of beer and wine including, but
not limited to, a brewer’s and retailer s permit. The sale of alcoholic liquors
for consumption on the premises by the drink requires an appropriate license
which may be issued to the holder of a brewpub permit who meets all other
qualifications for the license under this title.

Id. at § 61-4-1720 (2009) (emphasis added).
Page 6 of 11

0006



Section 61-4-1740. Authority of Permittee.
A brewpub permit authorizes the holder to:
(1) produce on the permitted premises a maximum of two thousand
barrels a year of beer for sale:
(a) on draft for consumption on the premises;
(b) in a sanitary container brought to the premises by the
purchaser and filled at the tap by the permittee at the time of
sale; and
(c) in bottles for consumption by the purchaser off the
premises;
(2) sell the beer of a producer which has been purchased from a
wholesaler through the normal three-tier distribution chain set forth
in Section 61-4-940; '
(3) serve food or otherwise be qualified as a public eating
establishment. This provision may not be construed to exempt a
permittee or licensee from the requirement that food must be served
in order for a license for the consumption of alcoholic liquors on the
premises to be issued.

- Id. at §61-4-1740 (2009). The clear purpose of this legislation is to foster the growth of brewpubs
by allowing them to lawfully engage in both manufacturing and retail activity which might
otherwise run afoul of the state’s three-tier statute. The Geathers Treatise describes the enabling
legislation as follows:

In addition to the basic hierarchy of beer and wine permits described above—i.e.,
retailers’, wholesalers’, and manufacturers’ permits—Title 61 provides for a
hybrid permit that authorizes the operation of a brewpub in which a permittee may
both manufacture and retail beer as part of the same business on the same licensed
premises.

Geathers Treatise at 131 (emphasis added).

A person wishing to operate a brewpub must obtain a permit from the Department
to do so. As defined by the licensing statutes, a brewpub is a tavern, public house,
restaurant, or hotel that produces and sells beer on the permitted premises. A
brewpub permit authorizes its holder to produce a maximum of two thousand
barrels of beer per year on the permitted premises, to sell the beer it produces and
other beers and wines on the premises, and to serve food or otherwise be qualified
as a public eating establishment . . . . Given the nature of the activities authorized
under these brewpub permits, the permits are declared to be “in lieu of a permit .
required for the manufacture of beer or sale of beer and wine including, but not
limited to, a brewer’s and retailer’s permit . ... Moreover, the brewpub statutes
specifically acknowledge that, although the brewpub permit is a distinct permit
under Title 61, it authorizes activities that would ordinarily be covered by a retail
beer and wine permit.

' Q at 131-32 (emphasis added).
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According to Section 61-4-1720: “The brewpub permit . . . is in lieu of a permit required
for the manufacture of beer or sale of beer and wine including, but not limited to, a brewer’s and
retailer’s pérmit.” The Court concludes that this sentence means the holder of a brewpub permit
needs only one permit, whereas normally their actions would require two separate permits: a
brewer permit and a retailer permit.

Nothing in Article 17 directly addresses whether a person may own a brewpub and a
separate interest elsewhere in any one of the three tiers. The issue does not seem to implicate
Section 61-4-940(D), for brewpubs constitute an exception allowing one to essentially straddle
two tiers, rather than identifying themselves with any one tier. |

Based on the foregoing, a brewpub appears to be neither a manufacturer, nor a wholesaler,
nor a retailer for purposes’ of the three-tier system. The three-tier prohibition does not refer to
“brewpubs.” And nowhere in Article 17 does the South Carolina Code define a brewpub as either
aretailer or a manufacturer. Because the three-tier system does not identify a brewpub within the
three-tier system, and because Section 61-4-1720 acknowledges that brewpubs both manufacture
and conduct retail sales of beer, the Department appears to have incorrectly determined that a
brewpub falls exclusively in the retail tier.

Brewpubs are, by definition, simultaneously manufacturers and retailers. Instead of
altering the three-tier system, Article 17 created an excéption to the normal three-tier system;
allowing a brewpub to manufacture and retail beer as an exception to, and outside of, the normal
three-tier system in South Carolina. There is no language in Article 17 that states or implies that
a brewpub (;perates in the retail tier. v '

A review of other jurisdictions confirms that many states treat brewpubs as an exception
outside the three-tier system. See, e.g., David R. Scott, Comment, Brewing Up a New Century of
Beer, 3 Wake Forest J. L. & Pol’y 417, 418 (2013) (“The three-tier distribution system is a product

‘of state law, which frequently provides for certain exceptions to the general rule, most common of

which is the brewpub exception.”) (citing Andrew Tamayo, What’s Brewing in the Old North
State: An Analysis of the Beer Distribution Laws Regulating North Carolina’s Craft Breweries,
88 N.C. L. Rev. 2198, 2201 (2010)).

Moreover, to the extent other states using the three-tier system identify a brewpub within

the three-tier system, there is a statute which explicitly makes that designation. For example, the

Texas statute provides:
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(d) The holder of a brewpub license may not hold or have an interest either directly
or indirectly, or through a subsidiary, affiliate, agent, employee, officer, director,
or other person, in a manufacturer’s or distributor’s license or any other license or
permit in the manufacturing or wholesaling levels of the alcoholic beverage
industry regardless of the specific names given to permits or licenses in Title 3 of
this code. The holder shall be considered a “retailer” for purposes of Section
102.01 of this code. '

Tex. Alco. Bev. Code Ann. § 74.01 (West 2015) (emphasis added). South Carolina has no such
provision. Based on the foregoing, it is reasonable to conclude that the General Assembly intended
on fostering the growth of brewpubs by keeping them as an exception' separate and apart from the
three-tier system.

C. Effect on Three-Tier System

The Department has expressed gravé concerns about the far-reaching effects of a finding
that the General Assembly intended brewpubs to be an exception outside the three-tier system. I
find their concerns unfounded based on the extremely limited nature of this Court’s rulmg
Article 17 is substantively different from other statutes within the three-tier system, which tend to
permit off-tier activities. Most importantly, Article 17 specifically identifies the required licensure
as a “brewpub permit” which is required “instead of or in place of” a permit within the three-tier
regime. See Black’s Law Dictionary, “in lieu of” (10th ed. 2014). This implies the brewpub permit
is a separate permit outside the system, and thus not tied to any one tier.

While the three-tier statutes have been amended through the years to allow greater off-tier
activity, those increasingly allowed activities do not affect either the identification of the business
within or the limitations enforced under the three-tier system. For example, in 2014, the General
Assembly enacted legislation authorizing South Carolina breweries to “sell beer produced on its
licensed premises to consumers on site for on-premises consumption within an area of its licensed
premises approved by the rules and regulations of the Department of Health and Environmental
Control governing eating and drinking establishments and other food service establishments.” S.C.
Code Ann. § 61-4-1515(B) (Supp. 2015). “These establishments also may apply for a retail on-
premises consumption permit for the sale of beer and wine of a producer that has been purchased
from a wholesaler through the three-tier distribution chain set forth in Section 61-4-735 and
. Section 61-4-940.” Id. However, while the amendment increased retail activities of breweries on
the manufacturing tier, it did not go so far as to create a hybrid permit which is required “instead

of or in place of” a permit on the three-tier system. In fact, the General Assembly codified the
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continued application of the three-tier statute by providing: “[c]hanges to the brewery laws
pursuant to subsection (B) and this subsection do not alter or amend the structure of the three-tier
laws of this State, and the wholesalers and the breweries must not discriminate in pricing at the
producer or wholesaler levels.” Id. at § 61-4-1515(C)(5). See also id. at § 61-4-720 et seq. (winery
authorized to conduct retail sales to consumers) & § 61-6-1120 et seq. (micro-distilleries
authorized to conduct retail sales to consumers).

Moreover, Section 61-4-1720, which provides that “the brewpub permitrprovided for in
this article is in lieu of a permit required for the manufacture of beer or sale of beer and wine
including, but not limited to, a brewer’s and retailer’s permit,” can be diﬁ'erentiatéd from other

statutes within the three-tier system which permit off-tier activity. For example, Section
61-6-1 120, which addresses micro-distillery licenses, provides that “[a] micro-distillery is not
required to obtain an additional manufacturing and retail liquor license required pursuant to this
title.” 1d. at § 61-6-1120(B) (Supp. 2015). While these sections may appear similar, Section 61-
6-1095(A) specifically defines a “Micro-distillery” as “a manufaéturer who distills, blends, ?.nd
bottles alcoholic liquors on the licensed premises.” Id. at § 61-6-1095(A) (Supp. 2015) (emphasis
added). Thus, there can be no confusion as to whether a micro-distillery is outside the three-tier
system. The General Assembly could have similarly classiﬁed brewpubs within the three-tier
system but did not. Stated another way, brewpubs are a narrow exception to the three tier statutes,
which otherwise remain in full force and effect. |

ORDER

THEREFORE, IT IS HEREBY ORDERED that the Department’s Determination
regarding a violation of the three-tier statute in this matter is REVERSED.

IT IS FURTHER ORDERED that the Department of Revenue shall complete the
standard A investigation of the proposed location to determine compliance with the statutory

requirements for licensure, as outlined in the Department’s Final Determination.
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AND IT IS SO ORDERED.

May 2, 2016
Columbia, South Carolina

Page 11 of 11

0011



DEPARTMENT DETERMINATION

Applicant: (
The Hunter-Gatherer, LLC
d/b/a The Hunter-Gatherer Brewery

1402 Jim Hamilton Blvd.
Columbia,_ SC 29205

File No:
32071596-PWY

Date of Application:

November 19, 2015

Matter in Dispute:

1. Is The Hunter-Gatherer, LLC, d/b/a The Hunter-Gatherer Brewery (Applicant),
eligible to obtain a brewery permit while simultaneously having ownership or a

financial interest in a business with a brewpub permit pursuant to S.C. Code Ann.
§ 61-4-940(D) (2009)?

Determination:

1. The Applicant is not eligible to obtain a brewery permit because the Applicant
has ownership or a financial interest in a business with a brewpub permit. '

Relevant Facts:

1. On or about November 19, 2015, the Department received an application for a
brewery permit from the Applicant for the premises located at 1402 Jim Hamilton
Blvd., Columbia, South Carolina (Proposed Location). ‘

2. The business the Applicant seeks to operate is on the first tier of South Carolina’s
three-tiered distribution and licensing scheme.

3. On the application, the Applicant indicated that it did not have any ownership

interest on any other distribution tier.'
|

'It is the Department’s understanding that the Applicant indicated it did not have
any ownership interest on any other distribution tier because it is the Applicant’s position
that brewpubs are not on any tier. Therefore, the Department is not considering this to be
a misstatement or concealment of fact.
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4. The Department issued The Hunter-Gatherer, LLC, d/b/a The Hunter-Gatherer
Brewery, a brewpub permit (32005275-PBB) for its location at 900 Main Street,
Columbia, South Carolina in 1995. The Applicant continues to hold this permit
as of the date of this Determination.

5. As a result of the filing of the application, the South Carolina Law Enforcement
Division (SLED) conducted a standard investigation of the Proposed Location to
determine compliance with the statutory requirements for licensure. SLED
determined that the Proposed Location is still under construction and, therefore,
needs to conduct a final inspection in order to determine whether the Proposed
Location complies with the statutory requirements for licensure.”

6. On January 5, 2016, the Department mailed the Applicant a Conditional
Application Denial Notice denying the application.

7. On January 8, 2016, the Department received the Applicant’s protest letter via
electronic mail. '

Analysis:

L. The Applicant is not eligible to obtain a brewery permit because the

Applicant has ownership or a financial interest in a business with a brewpub
permit,

South Carolina has established a three-tiered distribution and licensing scheme “in order
to prevent ‘tied houses’ and other forms of vertical integration. in the commerce in
alcoholic beverages.” John D. Geathers & Justin R. Werner, The Regulation of Alcoholic
Beverages in South Carolina 11 (S.C. Bar 2007). Specifically, § 61-4-940(D) provides in
part:

A manufacturer, brewer, and importer of beer-are declared
to be in business on one tier, a wholesaler on another tier,
and a retailer on another tier. A person or an entity in the
beer business on one tier, or a person acting directly or
indirectly on his behalf, may not have ownership or
financial interest in the beer business operation on another
tier. !

(emphasis added). A brewery constitutes a tier one business and a retailer constitutes a
tier three business. Id. The question then becomes whether a brewpub is a retailer.

*The Applicant and the Department agree that a permit cannot be issued until a
successful final inspection is completed. The Applicant and the Department further agree
that the Applicant can return to the Administrative Law Court should the Department
determine, based on the final inspection, that the Applicant does not meet all the statutory
requirements for licensure.

2

0013



While “retailer” is not defined in Title 61, the term “retailer” and other corresponding
terms are defined in Title 12 for sales tax purposes. When reading S.C. Code Ann. §§
12-36-70, 12-36-110, and 12-36-120 (2014) together, a “retailer” is clearly a person who
sells tangible personal property to the end user or consumer. Moreover, the dictionary
defines “retail” as “the sale of goods or commodities in small quantities directly to
consumers.” American Heritage Dictionary of English Language 1487 (4th ed. 2000)
(emphasis added). A brewpub is defined as “a tavern, public house, restaurant, or
hotel which produces on the permitted premises a maximum of two thousand barrels a
year of beer for sale on the premises.” S.C. Code Ann. § 61-4-1700 (2009) (emphasis
added). Thus, because a brewpub sells beer, wine, food, and sometimes alcoholic liquor,
all of which are goods, directly to consumers, a brewpub constitutes a retailer for
purposes of the three-tiered distribution and licensing scheme.’

Here, the Applicant currently owns and operates a brewpub, which is a retail business.
Because the Applicant has ownership or a financial interest in a retail business — a tier
three business — it cannot also have ownership or a financial interest in a brewery — a tier
one business. Therefore, the Applicant does not qualify for a brewery permit due to the
Applicant’s ownership or financial interest in a beer retail business.

Conclusion: N

If you agree with this Department Determination, please withdraw (in writing) your
application within thirty days of the date of this Determination. If you disagree,
please appeal the Determination within such thirty day period as noted on the
attached cover letter.

January 28. 2016

3Examples of other types of retailers that sell beer, wine, and/or liquor in South
Carolina include convenience stores, restaurants, nonprofit private clubs, and hotels, none
of which are specifically mentioned in § 61-4-940(D). Instead, the statute broadly refers
to the aforementioned types of businesses as “retailers” for purposes of the three-tiered
distribution and licensing scheme.
3
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Tﬁetier, the .manufacturlng tler
*ergument 1s to: the e

‘fﬁbrewpub has

o THE HUNTER-GATHERER V SC DOR

'-'to consumers and to a nmnufacturer 1t'7~anf

:,t51de of the three tierfi

placedif

'- 1wi}ft@héin;zza"'thei‘;thi‘r'ée;—..;-,t;i;,e.r::*“‘system;:_i ur o first

';rton two dlfferent tlers,.they are on the sameéﬂ'

'iThek thlrdéf

SIS T o

'fsystem,ilts not ‘an: exceptlon,.and the courttf

agrees w1th the Department of Revenue thata. .,

'gfbreWpub is a’ retaller, we would“argue glvenﬁ;

' that 2014 changes in the mlcro -1 refer to it
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“'fuses the term brewery

”1%Assembly

’{fﬂhotel whlch produces, 'Tegﬁmanufacturersf‘

?[ls retall . Then Sectlon 61 4 1720 states the@&

TTHE HUNTER-GATHERER v._‘_ scDoR. . 8 |

:ans the m1cro brewery and the General Assembly

'7fe.breWpubs . The Brewpub Leglslatlon states undergf ‘
deflnltlons,~under Sectlon 61 4 1700 brewpung-F

“*]nmeans a tavern, publlc house,:restaurant """ ) X

'the permltted premlses ef'max1mum of 2 0005

'barrels of. beer for sale on:. the premlses whlchﬂ

;brewpub permlt prov1ded for in thls artlcle 15&
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J“fdeclared to be 1n lleu of;

Lwould.ordlnarlly“be_covered by ‘-

'?fnelthea;
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 ?ﬁﬂe1n addrtlon ‘to: the basac;hlerarchy of beer and?:

;enabllng leglslatlon for brewpubs ‘as: follow3'”“'

retall beer?ﬁrf

So Justlce Gathers ------ referredu

not llmlted to, a brewer and retall permlt so,'~”

it was 3™ dlstlnct permltffg
wasaader.Tltle 61 and he bas1s that-on. Sectlon 61—5,
”?f4 1720 whleh stateSwtherbrewpub permlt lS ln%_'

o L : : ST 'anufacturertz“j‘:;:

f@ of beer or sale of beer and wlne includlng, butﬁf'”'v

"f_jour argument iss that the brewpub appears to bef
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”retaller for purposes of the“three tler thef
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.iﬁéeru three tler SYStemwftVﬂTh three tién«, .

law, you*know,fj

lThey manufacturer 2*000f

1 »both food,

hlbarrels of beer a year and theyﬁ

i :;Qt' retall customer

:flthree tler system ln 1994, Artlcle

lﬁGeneral Assembly created a'

'normal three tlerﬁsystem allow1ng a brewpub toﬁig73nf
=yn3manufacturer and retall beer as. an exceptlon to:

'*:“fjand out51de of the&normal three tler system andg_b’"

gispec1f1cally therew ano language 1:ﬂArt1cle 1fﬁ},

;fthat states or 1mp11es a- brewpub operates lng””"V
:{wthe retall tler for purposes of the Three Tlenﬁf

:fStatute._ Wlkepedla whlch by the way I found td;“

f?be qulte good I go to Wlkepedla now almost as:

~ 25| much-as. I go. to: WestLaw. . But Wlkepedmau;nﬂit.s’
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'tendlscu351on ‘offﬁtﬁeﬁ

ﬁdescrlbed brewpubs

exceptlon’
»fstates now probably more than half the states;;

”:ynow have brewpub authorlzing leglslatlon

5e7pass such‘a prov151on.t In fact they dldn t do;

vftelther of tw0““th1ngs they could have&;done.[ef
_First of all the brewpub permlt author121ng;j
’ai?tleglslatlon they could have cla351f1ed a].

3=f,ybrewpub as: elther a manufacturer or a retaller

ve3.to spec1f1cally flnclude brewpubSm.and;,they*
- dldn t. “do- that ih beer “the breWpubgp

:kienabllng leglslatlon 15 totally 31lent on. thene
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.syStem“.itfn

f_most commonﬁ”

':Moreover, ln other states, lOts of_&'wr

QSo in Texas the General Assembly,f1~57t

They dldn tte

thecond of all they_

three- tler -system and he.vBeerf.Three* Tier
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'”duftler. 3Sectlon
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'g.Statute is totally srlent on. brewpubs S0 it's
h:certalnly reasonable based on that the General'

ﬁiftAssembly lntended to make a brewpub3a hybrld;

'Separate and apart from the threej

Qif'tler:‘system fpiso?:ourngirSt argument qulteQ'

_*our brewery on oneg*

';ﬂfiér, manufacturlng, and we haven i v1olatedQ

-Lthe threeftler system b'cause a. brewpub 1s notf

iLSo that our flrstfr

':dinot as hybrld 1f the court feels obllgated tom'

brewpub . Wlthln

61 4 940(d) prov1des ‘“aw

‘V‘manufacturer, brewer and 1mporter of beer arev

declared to be 1n bu51ness on one tler ;So-”

hfagaln that statute says a manufacturer, brewer;a
.x_a v 1mporter of beer ar declared to “be.  in
vbu51ne55"'on'one tler”_‘ Now a brewpub a“
Ttavern whlch (i) produces on’ the permlttedx

_premlses a maximum:oof 2 000 barrel a year of
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";3.brewpubsﬂ_
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?'beer and Three Tler Statue spec1f1cally groupss;

fvall producers of beer, elther those engaged in

'7-fthe bu51ness of brewlng beer 1n the same t1er.3

’QﬂfSo a brewpub manufacturer of beer therefore it

eiisa; brewer for purposes of the Three Tierf

'fand 1mporterwof beer to be LOn: bu31ness on onea-

:lj:tler _iS_ 1t would be ------ con51dered to be cas

lfexample, Alabama useswa substantlally 51m11arf

exceptlon for%f

system w1th

"ﬁWhe ”summarlzlng?alcohol regulatlon}ﬁ

*?Fii'”‘ Alabama,:_,th Alabama Lam‘ Instltutein

Lfcategorlzed a brewpub as an exceptlon w1th1mh.

ﬁfthe manufacturlng tler

z'~fﬁbecause 1t’s allowed to sell retall But 1t’

ino the manufacturlng tler and authorlzed “to-

f:engage 1n retall act1v1ty So Alabama ----- placedv

h'i;'lt 1n the manufacturlng tler - Federalﬁ.lawu,

='treats a. brewpub as a~“brewerer” forrpurposes‘
g of federal llcensure requ1rements So'breWpubswg
- are. requlred to obtain: the: 1dent1cal llcensesf

brewerles for the breW1ng of beer under.
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'7fv19p‘ftfﬁ?%brewpub to be a: manufacturer ras well
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"Q:]Federal Law Now we quote the. statute on page;'

),

1112 of the brlef And when we applled

fo:*'

'7‘exampleﬁf

hafitutorlal 5started

’ gettlng them

beerr'

thls 1s al”

:1ndustry and step twojh

sﬁldentlfy your de51re;»ype;of bee

VHVWyoperatlons., The next 1mportant start

step;f

in gettlng started 1n the beer 1ndustry

'2if901ng'h _are g01ng t° be pleed tp.

iq:;;llst type of beer operatlons, brewery/brewpub i]

jhand then they llst other beer """ operatlons,;f

Lfretall dealer and beer

:fTCOn51ders a brewpub to be the exact same ‘as aﬁ.

for brewery permlts under Alcohol andv~mtff

'ﬁTobacco Tax as a brewer the Federal agency hasff

idECidlng;wthh type of beer operations you areag;é;_?

And theyﬁ;vV*“

So the Federal agency§7m-ﬁr'

"ttibrewery for purposes

~

"ﬁ_llcen51ng and permlts

of Federal regulatlon,;
So ‘the: Feds consrder aar

And tof

'rmake life ever tougher, 1f we: go on these exactﬁ;

.. same- issues: presented in’ w1ne and llquor ..... WlneQ&
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B T retail customers

both: manufacturlng an

sale of w1ne by a. W1nery§-vv:;,__
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coar W1nery to both manufacture w1ne and sell w1ne3*

: So it spec1f1cally allowsf;

d-retail act1v1ty If we .-
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:;_look at the llquor law,

ifwhole buneh of other exceptlons

'premlses

!says a manufacturer of

retall beer

General

Your

and 'w1ne

DOR’- BN A 16 | . -
there S a quuor Three*-“'

HT;er:Statute and 1n 2009 the General Assembly}_';

;;obgg;n;r

v_,almost 1dent1ca13;.u
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Honor,

For example,g

7ﬁ_61 4= 735(d) has long: allowed: a manufacturer of.

beer may own 1nu

ffwhole or 1n part a buslness that holds ‘an. on-""

permlt;n So
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.a el
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fthatf been ln the law for many years w’dpt

mf:spec1f1cally allows a manufacturer to hold af

“in they should havegﬁ

:they dldn t but the{

our General%”
vvvvv has been Eln theFL
'It¢spec1f;qallyii

:Vﬂ:lS outszde the three tler and therefore not a&l

......

:fﬁlsf,-sbf- brewery because we reeonly;a one- tler "Theﬁ.

"5”second;.argument h'5r¢WPUbﬂfi5. n°t

”:'lQT]%JQQVgexceptlon and 1t's got to be placed on a tlerf

19 it.should- be placed on the manufacturlng tlerﬁ

20

we haven'

'k%andgtherefore” violated the Threeﬁ:

'”vvélﬂjgl ;'Tler'Statute because avgbrewery 1s can cla551cﬂ%
';ffL322T:f an3>'manufacturer., The thlrd argument ‘is 1f'thea.

o230 ﬁ{lhf:Department of- Revenue 1s rlght that a brewpubr

'ﬂ??aziﬂitﬁn'f'ls a retall belongs under the retall tlerg”

25ﬁ-ﬁ&;u' then our: argument is-a: brewery belongs on the. .
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fretall tler for thej exact : same: feéSonS»-as-

__1ng

says a brewery, a manufacturer,;j ¥

"ber~samp11ngfi

sampllng
f.authorlzed , that' retall ,; A brewery must;u

'”f}fdevelop a: system to monitor the amounts of beer:

a consumer for on premlses;,

?sampledfor‘sold t

-jifconsumptlon, that’s retall _gThe brewery must,y
“}*4sellm-beer- llcensed premlses ats a 'pr1ce~ B

"”;yapprox1mated retall sales generally charge fornw

”5f;1dent1cal beverages, that's retall A breweryﬂ

; must remlt approprlate taxes to- the Departmentr
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nyof Revenue for bllled sales in an. amount equal_

" to and 1n a manner apply for exc1se taxes A

5”;brewery also must remlt approprlate sales andt

bf?use taxes and local hospltallty taxes : Wellfz-ﬁ‘*

f::sales and use taxes and local hospltallty taxeswu

dllmPOSEd ‘ﬁ retall : So that’ - yet anothernf

"u’yretall example ine thls statute It goes on’ toﬁ'vf;ff

'bsay brewery -must prov1de and they_ must;_

'*ﬂfapprove alcohol _enforcement tralntangtor{#

tﬁfemployees who ‘serve’. beer onu'the 1icéﬁ§édg

"'.on51tes’fo on premlses consumptlon,. that-s;*

'S{jpremises to consumers, that s retall And thenaL
'jlt goes on- to say in: subsectlon “b” 1n addltlonff
ito the sampllng and sales prov151ons set forthﬂf

g,ln subsectlon' Cay brewery llcensed 1n thls?hy

n?estate is. authorlzed ..... to sell and produce beerfi

dj produced on* 1ts llcensed premlses to consumersui'V*

" classic. ‘retail. . It has to do dte w1th1n an area.-

bdzjllcenses premlses approved by DHEC governlanf

'“ﬁseatlng and drlnklng 'establlshments,: that sx'

.'dlSz'authorlzed “to sell- beer .an its# llcensed*s

“j;l?etall, t. Andv.thenv‘lt. goes:. '-to - say. in

'premlseSaforuoffrpremlses‘consumption{ that’s "
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”yhretail."So we have about: 14 subsectlons and 1n;

mhour brlef we ve: 1dent1f1ed them whlch authorizem;y‘

“fa{manufacturer to engage in: retall act1v1ty

"ﬁgVTSo ba51cally after 2014 brewerles can now sellf

) beer produced on- 51te : Brewerles ‘can.’ now -

.’bkproduce beer on 1t’s locatlon for sale both on~ff

hf?31te and off 51te consumptlon as well as: salesﬁ

ﬁ*ffof food ThlS means they ba51callyﬁf

”7_£operat1ng on: the retall tler.m They re: selllng;x

drrectly to consumers.“ Now that quote to thefQ

'g-hf:extent they are selllng beer, w1ne, food otherﬁ

'nlth Department’ determlnatlon forﬂ'why;:aﬁ;_'*”
;s_brewpub on the retall ..... tler That exact_”

"f'language authorlzes the sell of. beer, w1ne andu'

ufood ' finv th brewery leglslatlon :.'s¢;

‘rbrewerles can: sell beer,'w1ne and food exactlyf

%-fthe way brewpubs can sell. beer, ‘wine and: food ﬂ.

. ?f*And unfortunately h 2014 leglslathn was%;

*passed‘after Justlce Gathers barred that

unfortunately it 5 -=- Justice: Gathers doesn’t -

‘b‘copy that So 1n conclu51on, we-: request thatu

frthe Department and the court determlne that our
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'liownershlp of a brewery and a: brewpub does notmﬂ
-fv1olate the three tler system so. that we: canﬁt

o own a brewery permlt as well,n.As we'’ ve argued

f'subsequent fallure to amend the Beer Three Tlerf”
'Statute to conflrm t° the Presence of brewpubsfyﬁf"'

-fﬁdemonstrates that brewpubs are outsrde of thef'
j'l"”-Brewpub Leglslatlon never references three tlerj

‘1ncludee;brewpubs
Huf:out31de of the three tler system.a And agaln/#“

"ffnot to be repetltlve,3the reason the Generalw

:hfthlnklng about 1t 1s the three tler 1s not forfu i
“?.public health safety or welfare ,,,,, It’ gotﬁf%*h
m‘,nothlng to do w1th publlc health safety andﬂf

welfare.: It Just has to do w1th a: regulatlon

'General Assembly care in tha'”

"-rv'of all reasonable people can dlffer on whlchff

.btler brewpubs and brewerles go 'iBoth of themzf

'fThey are?j both are allowed to sell beer onu*

THE HUNTER-GATHERER V. SC DOR Rz

the BreWPUb Leglslatlon and theﬁp

?;fthree tler system The General Assembly in theﬁ}bfghf

three tler tofﬁiffgs

and therefore brewpubs ”eg7T»

done that QWlthOut evenﬂjv;f

of the beer 1ndustry and so- why would the}

%regard Secondaa

the leglslatlon 1s actually qulte 51m11ar,_5

and off: premlses. Both are-allowedsto~sell'

- 1230 Richland Street / Columbia;, SC 29201

’“<?@_ CREELCUURTREPORTUW?LNC
(803) 252-3445 / (800) 822-0896
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vJow1ne.-  Both are allowed to sell food. : Sof~-

IarguablY*;bOt "?§¢{f4. 51nce they Care bothf“'

'”authorlze ﬂ substant1al

ﬁo engage retallVi

. JJIn“actually 17ﬁf

the . breweryf*

Reasonable peoplef-

,,jﬁthe~exact same retall act1v1ty;and reasonablee*

v:people h concludew”

'"‘_and thlrd of?all they are ‘on- the%*

“f’same manufacturlng tler. Justlce Gathers talks~
ff;about the purpose of the three tler is: de51gnedja

""" put the bu51nesses and dlstlnct tlers ofa

e

'operatlon 1n order to prevent tled houses and;’

oo (uzaly;cxacuzr1151u)R21AR;.LNZ?
o ] 230 Richland Street / Columbia; SC 29201
(803) 252-3445 / (800) 822 0896

10036
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I’t. s

’?yand alcohollc beverages..ﬁ

wholesale'

;both the and retall levels, ;it’s]*

diﬁ;hearlng and we wanted to note’on the record?

prevall before

the court

.fthe permlt 5ﬂSo 1f ‘we: ;tthe court authorlzesf7

”5f;ithe brewery and ‘a: brewpub the DOR 1sn t justuﬂ.‘f“

ygoing to send us a llcense, we have to submltﬂ'
Tf?gthe appllcatlon and 1t has to be processed in:
b7a normal fashlon.b

Sthe recordjﬂ

I just wanted to- put that on -

Thank you, Your Honor

Thank you, Mr Maybank And I'm trylngca

' to not cough Trylng not ‘to- dlsturb you w1th7

my coughlng. , Unfortunately,‘

;:t.her-;*bug-'-; didn’t

'pass muﬁf*M Acquav1va

| Ms.. acouaviva:

“Thank you, ‘Henor.

Your: - - Lauren

.'1230 Richland Street/Cqumbm SC 29201
© (803)252-3445/(800) 822-0896

0037

r-other forms of vertlcal 1ntegrat10n in Congress%"*

de51gned toVﬁ s

;pyery much apprec1ate your g1v1ng an expedltedﬁy:ﬁjEf
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THE HUNTER-GATHERER V SC DOR SR 24*.
Acquavxva on behalf of the Department _ Beforeef
o I begln my argument I do Just want to hand upy

‘”fa few. documents 1f e may.x Some

THE COURT'* Okay

fACQUAVIVAiz 'f‘-'ﬁi- ' | hopefully

51mp11fy1ng .the Threeea-“

Qleer SYStem inu;SouthffCarolina%p You refg

aware,~'the Petltloner here owns at-brewpubﬁﬁ

’”f;permlt ..... ‘a few mlles away Now for a general%ﬁ

joverv1ew of South Carollna s Three Tler System ¢~

;;In South Carolina the Three Tler System breakslt
Jibu51nesses 1nto tlers not permlts hNowhere 1f;i
h;you look in: u51ng 61 4 940 as an. example,lltif
hisays declared to be: 1n bu51ness on one tleri*
'hiIt doesn’ t say brewery permlts are:on:.one tler,ﬁﬂ
”J'iwholesale permlts are on one: tler,flt’s looklngli,
.iat the: bu51ness So 1n that sense and thlsff
fnfdlagram that I made 1s the entlre Three Tlerﬁyv
'”Ntr;System -in: South Carollna so 1t - not just beer.fﬁ
dI ve reflected generally beer,.w1ne and llquori;
‘.and it!'s: not all. 1nclu51ve, these ' justmﬁe'v
'Gexamples "Hf.so.'onx th' flrst tler we- haveﬁa

bus1nesses that make or- produce beer, wine  and

& CREELCOURTREPORIUW?LNC
1 230 Richland Street / Columbia, SC 29201
(803) 252-3445/ (800) 822.0896 -

#downtown and they are applylng”for an brewerygf‘JSV
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A'whléf,”"v*hhrdlstrlbuters The thlrd and flnal tler 1s theff-yh

15 e
|

18-
| 19
‘diédh'

22
23

'-fsecond tier. bu51nesses whlch are made up of#f

‘sbu51nesses that dlstrlbute the beer, w1ne and >

hconsumerw‘; Those types of bu51nesses are---

““?look at: the dlfferent types of bu51ness on- this

”labelerh}

.. THE HUNTER-GATHERER V. sC DOR o - 257

4

‘f,llquor to ‘be. sold to. dlstrlbutors | Thatﬂis~thehM"
‘:;general purpose of the flrst tler Those types;t
“”of bu51nesses lnclude, but are not limlted to,;
iproducers, manufacturers, brewerlesvalnerles[t
“almporters,- dlstlllerles,"‘even' bottlers ‘d,

are put on the flrst tler Themflrstﬁ.

-iheasy, that’s mostly made up of wholesales andﬂf

75dreta11 tler : Those ----- ‘are: the bu31nesses that*-

'in our: three tler system as- Mr Maybankuhasr

:iftler bu51nesses sell thelr products to theﬁﬁ» |

‘dllquor to retallers The second tler 1s pretty;gj¢~~~

'sell beer,'w1ne and llquor to the end user orwr-*'

g,restaurants, hotels, Prlvate clubs, convenlencew;~3155

- stores, taverns, clubs and bars Now when you'-"” '

“iﬁ.stated the ' leglslature has 51nce madeJH"""

o permlt holders, to part1c1pate 1n act1v1t1esf'

exceptlons to. permlts allow1ng them, differentx

‘_that may tradltlonally fall on another ‘tier.

bu51ness 15 on. AndvI_ll.start“wlth a brewery

‘ﬂﬁd_But that does not change the tier that thatuv

< (HHHHLCOURTREPOREMK?INC
.- 1230 Richland Street / Columbia, SC 29201
(803) ?52—3445 /(800) 822-0896:-

0039 -
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,té??

iiifdauthorlzed more recently,_ln 2014

“ci'brewerle

*}that

THE HUNTER-GATHERER V. sc DOR 26

as an example because'that 1s part of what 1s:
bxr:at lssue today :.A brewery by statute, 61 4*,_
"d.7f940 fallswon the flrst tier.ﬁ A brewery makes;;
y'beer , It then sells 1ts beer: to & dlstrlbutorfi'

. to be ultlmately sold to a retaller to be soldl'

’:.j_:'consumer Now th leglslature has-:f:

,,brewerleSx

- tor have a- llmlted retall bu51ness f.Now 1f youf

}flook at the second page that I've handed up, i@

'Q'made afcomparlson of the brewpub and breweryy'

fstatuteslln laymans term5wso you klnd of getwf

'v:“, the“glst of the dlfferent act1v1t1es that bBoth

;; holders r allowed “to have.li.gNow,

;they n:'make and """ theyffc sell

.3?wholesalers Thelr retall actlvity however is

llmlted f If you note there 5 - sampllng ‘and:: .

h“thelr off sale --ioff premlse sales are: llmlted,3

_ to be 1n conjunctlon w1th tourlstsyi If they"

' quallfy an. on- premlses retall beer and- ‘wine -
hpermlt so. that they can: sell for on- premlsef*

'consumptlon only beer :and wine- from 'otherx

manufacturers, producers of beer and ‘wine'. 'And;

VCREELCOURTREPORZUW?INC
- 1230 Richland Street / Columbia, SC 29201 -
(803) 252-3445 / (800) 822-0896 -

0040

're unllmlted 1nﬁthe amountmof beer;ﬁ s




‘subsectlons ..... that allOWx

;:jleglslature»;expllcltl"

"*f]%;manufacturlng buszness.:

| THE HUNTER—GATHERER V. SC DOR - r;, 27

1t isw very limlted So when you look at the

tvhetﬁ;}:{makes beer ..... So they are of the flrst;:”- “

th llmlte

,s‘afi_id;s-. it s s t i 1 1

*;It is Stll

ftoq look brewpub AfThe? very beglnnlng*

'}Lgeneral bu51ness blg plcture,tfcommon' sense,"

'ﬁgQwhat“ls a brewery" A brewery 1s ‘a; bu51nessﬁf

'Jﬁitierﬁ' I would also llke to p01nt out lf youg
'itlook;at 61 q- 1515 let's see how many sectlonswk
.yitﬁsfbroken down 1nto, lt looks CS they saygy
hfthet#Changes to. the brewery laws pursuant tog;

f;subsectlon f“b” andm this subsectlon,_r,oa theﬂ3

Lfact1v1tYp do not alter or amend the structureﬁ"fl“*

'3gof the three ‘tier™ laws of thls state g So thef

“;yfflrstrtler.u We” re’ just allowlng,“we belng thef~'”’
”*fleglslature, brewerles to d some llmltede
o retall act1v1t1es.w That does not make the malmf
_retall bu51ness for: the three tler system Now: -
fdeflnltlon of a. brewpub deflnes ‘a. brewpub as aLJ

”“j'tavern, publlc house, restaurant or hotel It

then goes on: “to - say whlch produces beer for

R . consumption’ n . the premlses K But the ivery;;
o béginniﬁé ;of that' deflnltlon, those are: all

“retail bu51nesses,.“tavern,% publlCn-house,b

. CREEL CO URT REPORTING, INC. .
© ' 1230 Richland Street / Columbia, SC 29201
(803) 252:3445/ (800) 822-0896 -
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:;restaurant or hotel j A brewpub'ls ar retall
'_bu51ness .,vffThef; brewpub in' thls caseo
.?pspe01f1cally 1s a restaurant """ that happens to¢7

'"btbrew beer.; Now Mr. Maybank drew your attentlonfn

'ﬁd_uto the deflnltlon of mlcro dlstlllery and Sald».

I thlnk you sald lt was on page 17 yes“_page?y

A17 that .a. mlcro dlstlllery is deflned 51m11“ r
Z;to a: brewpub and I would dlsagree -fThe veryb

g-’-"-.“f:u:st three words 1n the deflnltlon of mlcro—fc

”'_Hdlstlllery says means a manufacturer

'iiiif ﬁffbf”;very dlfferent from the flrst handful of wordsw'.-ﬁ

120 7fg72]b1n the brewpub statute whlch says 1s deflned as:

’a"gz;gpﬂjfand llStS for retall bu51nesses ' And I thlnkf”

appllcantA

ﬁ%mlsunderstood vthem,

eiSlfiffoabDepartment's determlnatlon 1n the sense thatf
”rbisﬂfﬁiiH¢ZIWhen we sald that’ because a. brewpub can retallfd
*fdijﬁ“éiiVx:pbeer, w1ne, food and alcohollc llquor; itrs
'5i§;ﬁft'ﬁ:'cla331f1ed as: a retall bu51ness .Blg.plcture:

1| e iE yo Q?7 look 'at;:‘thég. footnote 1nbfﬂth32.

’rf;2Qﬁ“idﬁﬁﬂpdetermlnatlon, a brewpub is no. dlfferent wlthfﬁ o

,fViZLf'K”dff”the exceptlon that 1t isgs allowed to produce a
h22ﬂ o o llmlted ‘amount: of beer on-its premlses, than a.
23 o 'restaurant, hotel prlvate club:.or other retall

243_”a}: ubu81ness' So we. are: looklng at the overalLﬁ'

25 _”bu51ness structure of'a brewpub in determlnlng -

‘ CREEL(IHﬂEPREPOR]ZNC’HVC
"~ 1230 Richland Street / Columbia, SC 29201 -
- (803) 252-3445 / (800) 822-0896 -
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Hefﬂelssue that the Petltloner takes w1th the three=

":,ProdUCts to,the end user or consumer *5

?§that 1t fa115‘on the thlrd tler The otherxf

“THE HUNTER-GATHERER V. SCDOR. TR

ﬁ?llke to p01nt out the thlrd t1er just saysﬁ”"

"wtretaller f::doesn t say restaurants, ..... hotels,q‘

Z pr;vate clubs,f'

kstores """ areygonﬁ

‘ilanother tler, lt saYS retaller So what 1s a‘“'»ﬂﬂ~

'°ff_bottom of the chaln If you look at . a- brewpub

stuck at the bottom : They can- only sellﬁf
-fﬁthelr own beer to thelr own customers Now -~

'*ethey are allowed to sell other peoples beer andﬁf

The:f

thelr beer:’through“‘a;
vretallers llke e

Hebrewery can at the,top of the chaln.. B brewpubﬁ[.f

wﬁ;wlne but they have to purchase that beer andg”'”

7tw1ne through the three tler -system from a. .

;1the system,:lt should be clear that: a. brewery,“

-hhand I thlnk the statue makes this part clear,-

‘1s on- the flrst tler : A;brewpub:is*apretall”

CREELCUURTREPORTUW?INCTT
@ " 1230 Richland Street/ Columbia, SC 29201 -

(803) 252-3445 / (800) 822-0896 - 3

. ) ' - - 0043 -
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T:Qiﬁ

TQ'Department’s posrtlon 1

;’15 ar retaller for purpose

intereSt

':"taddressﬂ

hfrom;

””ebrewpub'

.f$the endiresult of that 1u

w5the three tler system

THE HUNTER*GATHERER V..SC"DQRﬁT-i ' fff_30:

3Lﬁhbu31ness : ? It‘ isv : uxdifferent than a
L restaurant.nf-This brewpub 1n. parthUlar' ,in*

'}thiswoase}fls almost=1dent1cal ‘to a restaurantgt'

‘rthe;exception tha: 'Ttllmltedﬁ*

vframount of beer on: 1ts premlses Therefore theﬁ

thatﬁbeoausegasbrewpnbﬂ;

-fhdlstrlbutlon system, lt_ls on: the thlrd tlerf”

fvand because a brewery 1s ‘on- the flrst tler“theﬁ

1s not ellglblemfto have flnanc1aly

both tlers and _they ef;not»r

'5f"qua11fied then for the brewery permlt Now to -

“some of the more substantlve argumentsaé

he appllcantf T> »hrs COurt accepts the;g

:vffappllcant’ ?“. Petltloner s argument that

sanot on: a tler because 1t has """" mlx,a

.of act1v1t1es then brewerles are not on a tlery

anymore,lw1neries aren t on a’ tler anymore andﬂ

'mlcro dlstlllerles aren t on a tler anymore SOmx

we' ve Just wrpe_

}nﬁSouth Carollna 'Soﬁi

j'that argument :must fall because-'of the~?
]ﬁ_devastatlng effect&it has on our three tlerﬂa

‘7sYStemwr: And I’d also brlefly llke to takera

issue: w1th Mr. Maybank’s characterlzatlon thatf

.CREELCOURTREPORIUW7INC
1230 Richland Street / Columbia; SC 29201 =
(803) 252-3445/(800) 822-0896 - y
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=b.lf'f“h;fp:th three tler system 1s only ”fbr””economicay

-T-purposes "If you read artlcles about the threen,
'qfﬂtler system and you look back at the hlstoryﬂ“
efthere 1s also .a. temperance purpose to the threet”

'“atler system*'

vThe reason prohlbltlon came.: aboutui

2. .consumlng alcohol5
‘excess1velygso they bannedyalcohol When theya; SR
f,came out of prohlbltlon some states developedﬁ

'h.:the three tler system and part of that goal, . -

tjfpart of the theory, was through thls economlo{*”h

'ffthree tler preventlon of tled houses 1t would;g_aa

{also prevent'people from consumlng alcohol 1njf’n

i;i-thlnk when the leglslature made exoeptrons:fi
laufhallow1ng bu51ness on the dlfferent tiers: to&ﬁ:"i
'vfftmlngle 1n other act1v1t1es they recognlzed thatah
jbi__’:t:hose harms of leadlng to excess1ve consumptlon~5'”

- utoff:alcohol: were 'not3~presentwww1thu”those;

T;;fls that 1f.you flnd a: brewpub should be on . agf‘
'“fhtler should be onh?th “first tler, zthe;-

'bmanufacturlng tler : And they p01nt ‘to Alabama

;rStatute and i have glven you - a ”COPY“TOf"“'

125f_fgjf’ aAlabama B entrre -statutequ' ,IfA'youﬁ look. at

 CREEL COURTREPORHNG INC
%1230 Richland Street / Columbia, SC 29201
' (803) 252-3445/ (800) 822-0896
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: brewedy

'wtact1v1tles

'breWpub statute thelr brewpub f56ti;

' THE HUNTER—GATKERER v. SC DOR J-ﬂov - 32

'Alabama - statute,' 1tf - very dlfferent from~
;South*!CaroIina’s statute . Agaln th very{,_
:fbeglnnlng of thelr deflnltlon of brewpub whlch”

h}ls found 1n 28 4A 2 of the Alabama Code, they[

say a brewpub S8 any premlses upon whlch a beer=

is actlvely and contlnuous manufactured

E"So the beglnnlng of thelr definltlonﬁ_

"encompasses manufacturlng act1v1t1es whereasg

-;'South Carollna s definltlon encompasses retallﬁj““'sh

fIn fact 1ffyou look at Alabama sﬂu

veryg

'-dlfferent from South Carollna -S.- brewery ‘AndA*

h,lbefore I get any further and talk about otherfa

I_would llkejt

lj‘thlnk 1t would be very helpful for thlS courbb
to: look at other state s laws because they are:a
b,5° dlfferent Slnce I dld just get thelr pre-&.
ftrlal brlef at - 4 OO o clock *onﬂ Monday, I

:-haven rt had the opportunlty to look through;

n_relatlng """ to brewpubs and Cif thls court'
”vlnterested 1n that 1nformatlon I would be happy.
to submlt a post trial brief on that. But“aa-

»cursory overv1ew, the statutes ‘are: so: dlfferent'

and '1f you Just look at the few that I'vew

CREELCUURTREPORZUW?LNC
" 1230 Richland Street / Columbia, SC 29201 =
; (803) 252-3445/ (800) 822-0896
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'5fjsearch ‘and compare 1t to. South Carollna s thElr;.ﬂ
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':u:,deflnltions of breWpubs _are~ very dlfferent

'?;aThelr three tler systems are very dlfferent

ﬂto obtalnm 

llquor by the drlnk llcense..f

v':’prov1ded Alabama and Texas,, and I’veiialsoa
ﬁf:pUlled one from Mlnnesota because that was oneﬁ- o

””lof the flrst oneS”that came'up JJI my quxck#n

'~iSo 1t 5 almost more confu51ng to look at otherrf
'fjstates fo» guldance because ;they exfso¢h

J}dlfferent lﬁ Another reasonf that brewpubﬂ

fhshould not be on* the manufacturlng tler """ Ao
?ﬂbecause of -our: constltutlon - The constztutiongf)f
\fbin Artlcle BA states that only restaurantsp’

,f[hotels, and non-= proflt prlvate clubs can obta1ng~

,fconstltutlonal mandate" Brewpubs are: allowedy
311quor by the drlnk llcense by}{
@statute whlch means the leglslature presumedﬁ

‘1lthat a brewpub must satlsfy that constltutlonalﬁv;

requlrement : So they must be a restaurantf

izhotel or’ prlvate club 1f they are allowed toy
"fhave as llquor by the drlnk llcense whlch they'
'fare;” Notably, brewerles ‘are: not ellglble to .
’obtaln a llquor by the drink" llcense becauseﬁh
uhthey are not a. restaurant hotel or prlvateu

-‘¢lubi: ThEYTareiaﬁmanufactUrer.. Sosbecause.ofﬂ

{ (HHHHZCOURTREPORTHW?INC
. 1230 Richland Street / Columbia, SC 29201 .
(803) 252-3445 7 (800) 822-0896
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A'lo“:y:'h5amake them a retall bu51ness and I would" submltwjﬂf-ﬂ

.1i13fyii_,ft;1t could be counterlntultlve to the pIEClsei{ irxw
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o200
'2Lfff5373fand you can operate essentlally on the flrstﬂf

'23¥3.5”“5@ to' malntaln a’ three tler »gystem= in Southl

25

i,the constltutlonal restrlctlons agaln a brewpub*k

'Lthe Petltloner s second alternatlve that lf you;
'f*flnd a- brewpub 1s “on the retall tler then a;[
”ybrewery should be on the‘retall tler v'Aer;
‘5stated earller clearly a brewery lS a- busrnesSf__tj,
:ftthat produces beer ';5:Thv leglslature hasy:
"fﬁh?fallowed llmlted act1v1t1esv to. let a breweryf

abrmlngle in, retall act1v1t1es = That doestnot?f

'ﬁrfbeer whlch 1s a: brewery on the flrst tler iSQ"

“*language of the statue to say that a brewery 1s@}wa

'now on the retall tler. Because agaln as I wasf:
'fesaylng 1n dlscu551ng thelr prlmary argument'
h'ﬂiythat would then put a wlnery and P.mlcrO*L3
.3h'dlstlllery on- the thlrd t1er ras:-well-. And thati

,agaln w1pes out the three tler system becauser'

in_f and thlrd tlers 50 1f the leglslature 1ntendedﬁ;

"thelr theory destroys ‘the three tier: system in: .

THE. HUNTER-GATHERER V SC DOR S

'b*rcould not be on the flrst tler ' Flnally, as: to;f df_

‘7that means you can: own a- brewery, a- restaurant,q¢"'

Carollna the Petltloner s theory falls becausef

CREELCOURTREPORZUW?INC
. 1230 Richland Street / Columbia, S C29201
(803) 252-3445/(800) 822-0896
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'”South Carollna.; So 1n sum,.looklng atr the blg“'

h*{ffplcture -of the three tler'fsystem 1n, Southfh-n'

'>Carollna and focu51ng on 'the-ifact that theuﬂ

three tler system categorlzes bu51nesses 1ntoﬂj

- tlers,ﬁ:not permlts, a brewery" 5 '“fiég'

hat makes or produs S beer putting 1t£;.;

pn the flrst tler and a;brewpub 1s % businessrﬁ
wfthat acts as: a- restaurant ..... sells beer,:w1ne,t

' ;can sell llquor to dlrect consumers and it can :

b;make a llmlted amount of

,fcan only sell that beergtohlts customers,jfThe&j

ffthe”thirditier Because of that the appllcantﬂi

ﬁ;fuas not ellglble for a brewery permlt because 1tQ¢‘

rhntalready has ar f1nanc1a ﬂinterestprm»avth;rdﬁ*
"ttler business.lf'__ | ,
MR MAYBANK.J So brlefly, Yourﬁﬂonorblfb“

THE COURT Uh huh

jfﬁ:MR 7MAYBANK We would certalnly agree The flrst{f L

1:ft1er SQI-Q manufacturer or- brewery o The"
't’Department~w'argues '~agatbrewpubggfis,='notaj a:
ftﬁfmanufacturerr and agaln, I w1ll ‘repeat, the. .

- deflnltlon of a: brewpub brewpub means: a. tavern:

% CREELCUURTREPORTUW?INC
Y | 230 Richland Street / Columbia, SC 29201
S (803) 252-3445 /(800) 822-0896" -
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Whichrﬁpreduces“vllke manufacturers u!_the:

7perm1tted premlses a maxxmum of 2 000 barreIS'

N

'“of beer' La year for' sale.{. So manufacturlngfu

“7f2 000 barrels of beer certalnly sounds llke@d

ok

;manufacturlng to me;*fAnd the permlt goes on.

“-g'fthez‘say,, 1t states,:'Gl 4 720 says ‘ hef}

N o oo

'Efbrewpub permlt prov1ded for 1n thls artlcle lS%Q

';,i_ lleu of permlt Qrequlred forqftheﬂ‘

o

el ﬁ_permlt ; requlre"

RS S B E'.'7-‘-"ffmanufacturer ofxthefbeer unless it'otherwisew-
:iZfVA?e% .”would have : requlred a permlt 'uf the{~

:a131fﬁﬁtj:f-manufacturer of. beer And then" 1t goes on say,;i

“jﬂl4r;sfq"?ithe brewpub permlt prov1ded in this artlcle s

'f;lsfiﬁigffi"ih: lleu Cof” ' permlt requlred forfﬁfthepy

16

.Li17¥’ffﬂ‘ r;iﬁcludlng, :Bﬁggfﬁ £ llmlted | ;iiafibféwérisf;
'1eléﬂ:?f;ijwberm1t.; First. tler,.brewer kB permlt.flhhdAGIee
19 hftif f4‘1740 : says ,fa. -brewpub permlt permlts,
'd_ZQT “f;ff’authorlzes the holder to: produce a- max1mum of
rzft ?ffffffz 000+ barrels - “year ‘ That 5 f-ClaSSlCd
h22; biva manufacturlng”aetlv1ty“ And Justlce GatherSwu

,235.*:lfqﬁldescr1bes all of that 1n addltlon to: the: ba31cfﬂ

Cog 'tthlerarchy of beer and w1ne permlts, Tltlem61ff

u25r»3f”;lx provides for a. hybrdxi permlt. It sgra=—f' a

CREELCOURTREPORTHW?INC
" 1230 Richland Street / Columbia, SC 29201 .
(803) 252-3445./ (800) 822-0896
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”“Lgauthorlzes }

'_fﬁactrvzty {rﬁ;;t

uﬁfgfdescrlbes brewpubs
::;fsystem
'ffware'a very llmlt&d numbe .
.Carollna
'33,jthe three tler system

'bdth three tler system

'7¥f7brewpub and‘

'*_7are on the“same tler

v5hybr1d permlt 1s a- dlstinct permlt under 61, it

manufacturlng andf,

7?dlstr1butlon handout she Just gave us.. 1t says¢

:uerefﬁthe -only manufacturers that could se113
5tﬂbeer on- the premlses and that’s on page two °f:

'”f;her handout,, Herme the Department's handoutt»

m.manufacturersr;,;_”'

'of beer;f We re just saylng they are- out51de of .

W

"fdthree tler syetem say1n9 breWPUbS are out °fﬁ3

"«hdestroylng the three tler system by . saylng a

’Vbrewery are'manufactures, they”

7fethe three tler system by saylng that brewer1es=
”fffband brewpubs are both on: the retall tler.-.Thef
‘General Assembly sald both can sell - both can.

n"vproduce beer,.they can sell beer on-~ premlses,

THE HUNTER-GATHERER V.;SCaDOR' s 37d»

~retalllngﬁr.

handouts, theﬂ M1nnesota7

We ‘re saylng thatla brewpub and thereg

;einot“destroyed thew?

”f“And}*we re :notf“

And we re not destroylngﬁ;

< _CREELCUURTREPORZUR?INC
b 1230 Richland Street / Columbia, SC. 29201
1 (803) 252-3445/(800) 822-0896.
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’.n Mlnnesota brewpubs;;:"”

”'ifCertalnly not here to destroy the three tler:'"

‘of brewpub5w1n Southﬁ”:;w

'nd “hey sell a:mlcroscoplc percentageég-ffwi



ll”diﬁretall beer permlt

MS ACQUAVIVA

ldffood and they can: sell _w1nem;"

TThe

utfn’Assemblyf: them to do

expllc1tly allows

”ﬁfiact1v1ty_

73kﬁnot be grantlng the wholesale destructlon ofj,

f"‘i'the three

vﬂffAnd 1njva1n of we re tearlng down the three§_>

"'d,tler system by allow1ng that I‘ll repeat

" 3;4 ~735(d) has - decade’ *:g.-sald

8 part bu51ness that holds on premises{

:tfor

”f,th booksﬁ forf decades

'Tddbrewery could hold an on- premlses retall beere,

'"“fbeer and w1ne permlt

favor of Hunter Gatherer

T“fﬂwholesale destructlon of" the three tler system,f

-lfThat's all wes have, Your Honor

THE COURT Thank;youy Mr Maybank

‘given: me: qu1te» 1fb1th of

Acquav1va

Yéé:.‘, :

THE HUNTER-GATHERER V SC DOR/ L :387

'”Athey can sell beer off premlses, they can sellf'

that'

We ;are. not asklng for and you wouldﬁt

1er:system authorlzlng them to whatff

S 61-
‘ijanufacturer of beer may own,ln whole or “ince

That statute has been onﬁs

decades @

could .own: a bu51ness that holds “an retallﬁf
So your de0151on todaysf

hardly thef
'5{that statute has been on the books for decades”“'r

~You both have .

1nformat10n:m' Ms.

3 CREELCOURTREPORZUW?INC
o 1 230 Richland Street / Columbia, SC 29201
) - (803) '252~3445 /(800)822-0896.
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BRtE

”22§:ﬁltafjsay1ng that not only brewpubs but brewerles,=

S 23

:fffjlif

:ACQUAVIVA Sure

Eithree tler system°5:

_hat;just a brewpuhi

was very spec1f1c

act1v1t1es,;fhf

?u°w1ner1es,, mlcro dlstillerles ands'any otherw

o THE HUNTER-GATHERER V. SCDOR . .. 39

'waHE;COURTt; - I’ve got ‘one- lssue I would llke toxp

nfTHE COURT 3 Now Mr Maybank’s flrst argument 1s that"
'T”ﬁthe brewery 15 a hybrld unlt that doesn t fall/'
Amrunder any one of the tleIS Now 1ﬁ‘Ifagreed7>

fwrth that argument, how would that damage theml

ACQUAVIVA If your flndlngiwas llmlted and 1tg;
: 15" not....on-;ﬂ;,ﬁ:'
ia tler, 1t would have a damaglng affect IIfo‘;L
:y had broad rullng that the reasonlngh"
i'behlnd it was because 1t part1c1pates 1n mlxed:_
. y would also lncludeé-
_;theoretlcally brewerles,i w1ner1es and mlcro- :
mdlstlllerles because they also' have mlxedf
_act1v1txes;4 So 1t%really depends ----- on how you;-
Vucome to: that concluslon So 1f your conclu51on&l-
”ffls based on the nature of--— because 1t’s mlxed

»ifact1v1t1es, that"would destroy the three tler*‘

'ijsystem because thentyou would ultlmately beﬂ

;5bu51ness that the leglslature choose to glve anﬁv

ﬁexceptlon to. in: the future ‘isno- longer on- a},

CREELCUURTREPORIUW?INC
- 1 23 0 Richland Street / Columbia, SC 29201 -
: (803) 252-3445 / (800) 822-0896
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T:buSiness becausew;" '

';Busch because they aref

'hlf yo

THE BUNTER-GATHERER V. SC DOR .b"gj . 40

trerw-q Whlch means I could own' —- Anheuser--.

't;,Busch could own.' a brewery, they re not on - a-

they n also . OW ntﬁﬂ;‘Wholesale;

-v1olate the~

fjmonopollze the beer lndustry in South Carollnaxﬁ

Jf;_because they w1ll be able to wholesale not justq-

3'nd‘that is: the 1nher1t purpose behlndﬂf

”i'hthe :three' tler .system ‘is f”to; prevent thatﬁj

o vertlcalﬁintegratronr, And just to pornt out,-z

look at }'thé rest _of 61 4-735; the -

,fexceptlon) whlle 1t ----- says that a manufacturenﬂ.efﬁ‘

dtfcan own a retall busrness, that retall busrnessT
'ﬂ“stlll h"ﬁﬁtom go through wholesaler to;
'purchase thelr product and the~ amount ‘fff

L”.product from that manufacturer that they can:f -

sell 1s llmlted So there 1s restrlctlons 1n{f

'nmthat statute to prevent 100 percent;

T»tled houses to destroy the three tler system
| If we say a brewpub 1s an exceptlon that means{
-a brewpub can part1c1pate ‘on- any other tier.
"They 'could Hunter Gatherer could - be:

'tfwholesaler 1f they wanted to: and own- a- breWpub:

3 uCREELCOURTREPORZUW?INC
- 1230 Richland Street / Columbia; SC 2920} -
- (803) 252-3445/ (800)_ 822-0896 -
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.THE HUNTER—GATHERER V SC DOR o 41
on the- side They;could:own;other“restaurants:

”fwhlch.:~ther' Department .’would : submlt”” theyf,

currently can do or they can LowWn brewerles and;u

f:]wlnerles or: any other type of manufacturer and;“

‘notafvlolate hthe"three tler Iia ~.because

tn“essentlally y0u d be saylng that ------ brewpub@r-

. doesn t count It doesn t f1t in: thlS plcture
'Léj:”;“'”‘So you can own a brewpub and then do anythlng;j

'9J-?»f;ri'else you want on: one of these other tlers»

'nﬁyidﬁ5ﬁrfffuthat 1s, you know, agaln usrng Anheusef Buschf:

-:liﬂ_”; "A>as an example, what if: they come in- and open upﬁ."v
a whole bunch of brewpubs. They re maklng beer;-
' nat the ----- producer level ‘.IL can t tell youﬂ

'T;exactly what would happen but one would presumegf

]15fdr‘;;i-that because we have the three tler system toﬁu
ﬁié? fﬁﬁ f av01d that type of vertlcal 1ntegrat10n, theﬁ
17%;fﬁ%2f'_1eglslature doesn t. ultlmately want that And*

' *fi&ﬂ Tf'.;iso that’s why I thlnk that’s the 1nher1t harmﬁ

195Ly,f. fln flndlng a’. brewpub is an exceptlon to theﬁt

th e

IEJfTZngtfﬁf.lthree tler rule. ;“i also thlnk 1f
J?éfififfffﬁleglslature wanted der to be an exceptlon.they{=
'22ﬁ ”;ttv would" have specrflcally sald a: brewpub does nott
Zaﬁiye . fall- 1n our three tler system Instead theQ

»f24f”jf& Tn _three Tler Statute comes prlor 1n the ..... codew

25 " bpefore: Artlcle 17 where the brewpub statute is.

.CREELCDURTRE?ORTHW?INC
- 1230 Richland Street / Columbia, SC 29201
- (803) 252-3445:/(800) 822-0896 :
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20|
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»Z:24»
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“5'fraE COURT

fi;MR MAYBANK v*And we would be perfectly happy w1thﬂf

THE HUNTER-GATHERER V SC DOR ) . 42 -

”So one would presume the three tier law applles7y

‘gto every bu51ness covered 1n Tltle 61 or: 1 :

*5thls 1nstance Chapter 4, beer and w1ne 'VSoeiff
dgthe leglslature wanted to exclude a brewpub*

:they -could have sald .j;_ Contrary to Mr ﬂ

QL‘;Maybank, argument that glf they wanted toﬁf"""

L

7;_th1rd tler as al brewpub 1s a restaurant gThank§,

5 _you - _:_:“f. :

‘{Anythlng from Mr Maybank°

:MR MAIBANK.whN Your. Honor

’f'fTHE counr Okay L Very good.._"'

N

o EEN the order she just descrlbed very narrowlyfu

"5Erf:say1ng a brewpub is: out51de the three tler.ﬁu“”k'

‘right now.. I: need to study thls and do somebl

hyresearch myself - And Mr:. Maybank when I wasfg

1nformatlon from Wlkeped1a°

’jMR 'MAYBANK: nght

THE’COURT; I’ve got a: very brlght nlece that llvesﬁ~
_w1th me. She s.in 51xth grade.. We were. d01ng§i

'research on an:.article that: she ‘was doing. for'

CREELCIHHETREPORTDVG.UWZ
. 1230 Richland Street / Columbia, SC 29701
(803) 252-3445 / (800) 822-0896.
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- fflnclude 1t they could have sald S04 They dldﬁdej":

“,vsay.so when they sald a- retaller is- on the;°'a

fOkay 1 am not g01ng to make a rullngﬁﬁfh

readlng your brlef I dld note that you 1ncludedm¢>~fu'




iﬁfﬁ(There

Sl MR MAYBANK

“;{raE.counm.v

THE BUNTER—GATHERER V.

) one of her' classes and 1[ was

eritell my lawf'

'ﬁ_you speakH

5?W1keped1a and no:@” 5"

you know,

"}.sometlmes you'can t c1te,v

F;’Actually I’m sorry,

leWe actually flnd better

3£éébrd~‘ﬁ71 am concludlng the hearlng

'901ng to:take thls under con51derat10n and doiv

let you know my decrslon

.r;Thank you,

Your Honor.;ff .
Thank you R
Thank you all for comlng

be;ngjl further

questhnsmnnthe@

SC.DORi -'_' ,',43?
helplng her a

I can t use that.'k

stuff now on Goggle~

I ame

further research and then I ll get w1th you andu

hearing. :

'1fconc1uded at 11 00 A M )

CREELCUURTREPORTHW?INC
fi 1230 Richland Street/ Columbia, SC 29201
i (803) 252-3445/(800) 822-0896
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-CERTIFICATE

" e“iE to certlfy that the W1th1n. hearlng,f

:fcon51st1ng of:forty three (43) pages,.ls a- true andr

'"ifiw1tnesses after belng duly sworn,,sald hearlng wass-j,-j

T?or“otherw1se,

1n the outcome of same -----

IN WITNESS WHEREOF I have hereunto set my:.

2016

' ?fhand and seal ‘on. August 1

~ ‘Barbara S. ‘Ham -

'.aCourt'Reporter”“b |

:nNotary Public  for: South- Carollna e
My Comm1551on Explresu Ap;ll,13 2026

CREELCUURTRETORTUW;LNC
. 1230 Richland Street / Columbia; SC 29201
(803) 252 3445 7 (800) 822-0896
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" 'STATE OF SOUTH CAROLINA . -
| ADMU‘".ST,RATWE- LAW COURT"

V..f,i,Hunter-Gatherer LLC d/b/a The Hunter--. Docket No. 16-ALI-17-0031-CC = .
C GathererBrcwery oo e

s .Peuno{ae{,_ o ‘STIPULATIONS OF FACT . -

- ) South Carolma Depanment of Revenue

RespondenL

PR :jPetmoner and Respondent enler mto the followmg Snpulanons

S : - The Hunler—Gatherer Brewery isan’ exlstmg brewpub located at 900 Mdm Slreet-f;. i
Coin Columbra ‘The owner/licensee is- The Hunter-Gatherer, LLC." The" Hunter-Gatherer, LLC:, =
- holds a South Carolma Brewpub License and a Business. Liquor by the Drink License'at.the 900~ .
L Main: Street : facility. The: facility-also- has:a. current: fedéral Brewery License.: The brewpub ...
7 manufactures appromma(ely 1000 gallons of beer per month. - In addition:to manufacturmg beer, . i
" the-existing facility:is a: DHEC: approved eating-and: drmkmg establlshment -The brewpub -has-- - .~ .
retail sales of food, wine; liquor, and the beer manufactured on-sne 'I'he e‘nstmg busmess has- -
gbeen in operanon smce October 1995 : '

- "The: Hunter Gathercr, LLC has apphed for an In-State Brewery chense and an
S On-Premtse Beer and. Wine License for a separate: facility located at'1402 Jim’ Hamilton Blvd. in- - - s
" ..%.Columbia. The Hunter-Gatherer, LLC is also applying for-a federal Brewery License for the.new - el
" location. The-new facility: will manufacture approximately 5000 gallons of beer permonth tobe= -~ . -
" sold to.Southern Wines and Spirits, a distributor in South' Carolina:. - The new- facility will also -~
.-~ ‘have an area within the premises approved by the'regulations of the Department of Health and - . . -
.~ Environmental.. Control - governing . eating and.-drinking ' establishments, ' Within the-DHEC-.. . .~ - ..~
- approved arca, the new facility will have retail sales of food, wine, and beer manufactured on- . _
_sue (approxlmately 1000 gallons per month) The new. busmess plans: to open in August 20 l6 i el

. 3 The Hunter-Gatherer, LLC led applrcatxons for a Brewery Lxcense and ‘an’ On--t'_ o
' Premxses Beer and -Wine . License for: the: 1402" Jim' Hamilton- Blvd. property:on or abont: - - -
November 19,-2015. - After'review, the-Department of Revenue-denied the application for the - -
_Brewery License, taking the-position the applicant.-was not cligible to obtain-a:Brewery License - . -

.-+ because. the: applicant:has an .ownership or: a financial interest in a business with a-Brewpub.: .- -
‘ Lxeensc (i.e., The Hunter-Gatherer Brewery) The Department is. holdmg the: appllcatlon foran:.

"' The Hunter-Gatherer, LLC'is llcenscd lt to sell beer of uther beveragc manufacturers but does not dosoat. thlS
time. . S

0059 -



: On-Premlses Bcer and Wme Ltccnse pendmg the determmanon regardmg ellglb:hty for thc :

s VBrewery Llcense L

v = '.",4'.*5:.: ‘3 The Hunter-Gatherer, LLC umcly appealed the Dcpartment of _R_e_venue s demal
}'ofthe Brewery Lxceuse appllcanon B R A R R S

P 'The pa.mcs 50 stxpulate

.- Lauren Acquavava a7 /umetR Maybank Hl
- Counsel for Litigation':7 + .. coo o Udim Rourke:

. South Carolina Dcpartmem of: Revenue "~ Nexsen Pruet; LLC :

R Ofﬁce of Gencral Counsel for ngalxonzq S 1230 Main Street; Suxte 700 (29201)

U P.0.Box 12265 ¢ S Post Office Drawer: 2426 B
" Columbia, SC. 29210_ ot L Columbia, SC- 292020

8038985110 Lt Ui 803771089007 R

‘% Attorney for Respondent.e.. - oo Attomneys for Pctmoner
- South.Carolina Department of Revenue o ‘The Huntcr-Gatherer, LLC

o ‘fii:f;i_Date /-‘W"’?":?':."-55‘*1'/5).}:f:'5_i 006 ":A»»v{.'fgvi‘Dﬂle “’/‘5” e S / / 2016 |

| 0060, -



South Carolma s Three-Tler Dlstrlbutlon System

1St Tler

1 TThe busmesses that make/produce beer, wme and Ilquor to be sold to dlstnbuters

Produgcer':' Brewery lmporter

Dlstlllery

2!‘9..Taer .‘

Wholesaler

~-»D|str|buter PEEIEE

Restaurant o anate C!ub ‘_ ' Tavern
Hotel " Convenlence Store '-f; Pub/Bar

- LT e Prepared by Lauren Acquavrva, Esquire

B Counsel forthe SC Dept of Revenue :
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A comparison of Brewpubs and Breweries in South Carolina

Brewpub

Defined as a “tavern, public house,
restaurant, or hotel” which produces
beer for sale on the premises.

Limited to producing 2,000 barrels
per year.

Can NOT sell to a wholesaler.

Can sell its own beer:

o On draft for consumption on
the premises;

o In customers’ containers for
consumption off the
premises;

o Inbottles for consumption off
the premises.

Can sell beer from a producer as

long as it is purchased through a -

wholesaler.

Can obtain a liquor by the drink
license. : ,
o Only restaurants, hotels, and
nonprofit private clubs may
obtain a liquor by the drink
license (see Article VIII-A of

the South Carolina
Constitution).

AN

Brewery

A business that produces beer.

No limit on the amount of beer it can
produce.

Can sell to a wholesaler (must go
through a wholesaler to have its beer
sold by retailers).

Can sell its own beer with limits:

o Samples for on premises
consumption may be sold in
conjunction with a tour;
limited to 480z in 24 hrs.;

o Containers for off premises
consumption may be sold
with a tour; limited to 2880z
in 24 hrs.;

o Drinks for on premises
consumption only in a “food
service” area;

o Can apply for an on premises
beer and wine permit.

Can NOT obtain a liquor by the
drink license. -

Prepared by Lauren Acquaviva, Esquire
Counsel for the SC Dept. of Revenue
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