THE STATE OF SOUTH CAROLINA.
| ‘ In the Court of Appeals o
' APPEAL FROM RICHLAND COUNTY RECEWED .,

L. Casey Manning, Circuit Court Judge

OIS
SC Court of Appea‘s
" Case No. 2015-CP-40-05106
Appellate Case No. 2016-002043
Pearlirie Wllhams....- et e T S OET Respondent
v
Larita Hipp and Michelle MasaryK.............cccoeiniivieiinaineinnnnn. ....... Defendants,
Of Whom Michelle Masaryk is the...........oooeiiiiiiiiiiiiiii Appellant.

INITIAL REPLY BRIEF OF APPELLANT

Williarh H. Bowman, III (SC Bar No- 8§10). . .
-~ Robert P: Wood (SC Bar No. 6206) B

ROGERS TOWNSEND & THOMAS, PC =

1221 Main Street, 14th Floor (29201)

Post Office Box 100200

Columbia, South Carolina 29202-3200

(803) 771-7900

robert.wood@rtt-law.com

Attorneys for Defendant/Appellant
Michelle Masaryk :

May 15, 2017



TABLE OF CONTENTS

Table of AUthOTIties. .. ... ........ooiviiii e FUTTORURURRTR e di
'ReplyArgument.............; ....... e, o ........... 1 ) -’
I “The afﬁdav1t is fa01ally defectlve and the default Judgment _ S

~ .+ Should have been set ASide: e v s e lebennsin
. The lower court should hot’have. cons1dered the process server’s afﬁdav1t »j .' ':‘ _; {
aftet-the-fact AffIAAVIL. ... ..oveeeeesie e e e a3
II.  The lower court should not have signed aneworder..........cooeiviiiiininie i
CONCIUSION. .. e e e 5



"~ TABLE OF AUTHORITIES

Caldwell v. Wiguist, 402 S.C. 565, 741 S.E.2d 583 (2013) evevemvveerreemrrerecreeemnimsceneiiveiin 1,3
Ingle v. Whitlock, 282 S.C. 391, 318 S.E.2d 367 (1984) ............... e S )
Montgomery v. Mullins, 325 S.C. 500, 480 S.E.2d 467 (Ct. App. 1997) .ccovvivvivivnirererrenn. SO 2
Leviner v. Sonoco Prods. Co., 339 S.C. 492, 530 S.E.2d 127 (2000) ooveireeieee et .5
Turbeville v. Morris; 203 S. C 287,26 S.E.2d 821 (1943) ...... eeenediiee e e SRR 4 _
Yarbrough v. Collins, 293 S.C. 290, 360 $.E.2d 300 (1987) wovccvine T S S SO |

 Yates v. Gridley, 16 8.C. 496 (1882) vl 3

. Wachovia Bank of S.C.. NAA. v. Player 341'S.C. 424, 535 SE2d'128 (2000) ........... 1
S.C.Code Ani. § 15-9-710 ...c..iivvrvvrirnn. ievirsber s SR - 235 S

'S.C. Code Ann. § 15-9-T10 oo R S e 2305

ii



 REPLY ARGUMENT

I THE AFFIDAVIT IS FACIALLY DEFECTIVE AND THE DEFAULT - _*l" o
'~ JUDGMENT SHOULD HAVE BEEN SET ASIDE.

'D‘e‘spit‘e'Resp‘ondent’s argument to the contrary, a defect in fact appéars on‘-tjhe.fac'e'(')f the
record. The defect is that the affidavit relied upon by the Clerk of Court for ordering service by
~publication merely recites that “after due diligence, the Defendant cannot be found. ...” Aff. of

J erry Reardon.' Both the Clerk and the Lower Court overlooked the fact that théte is no

evidentiary support-for thie statemerit that due diligence was exercised, and an affidavitin support: "

of an order for service by p’u‘bl‘icétioﬁ where the defendant is a resident of 'Sbﬁth<Car01ina. and
~ cannot be found after a diligent search “must include some féctual lTasis Liponj'_whfi:ch the court
issuing the order of service by publication can find that the defendant cannot, after due divligence;
be found within the state.” Caldwell v. Wiguist, 402 S.C. 565, 574, 741 S.E.2d 583 (2013).
Accord, Belle Hall Plantation Homeowners’ Association v. Murray, Op. No. 5467 (S.C. Ct. App.
Feb. 8, 2017). |

, “An abuse of discretion arisés when vthe“éc’)ur't issuing the order was c.ontfolljed‘by"a‘n‘ .efTor'
of ldw or when the order, based upon factual conclusions, is without evidentiary Suppéff;”'ThaT is
exactly what we have here.

Wachovia Bank of S.C.. N.A. v. Player, 341 S.C. 424, 535 S.E.2d 128 (2000), is

distinguishable because there the Supreme Court reported that the process server’s affidavit

- "' Note that the Clerk of Court properly declined to tely on the A’fﬁdlavit‘of Mark Weaghi‘ng‘tori‘
(the process server). Order for Service by Publication. This would make sense because

Weaghington’s affidavit did not reflect the exercise of due diligence.



reflected due diligence. Wachovia at 428; 130. Here, all the attorney’s affidavit does is recite that
due diligence was exercised..

 Montgomery v. Mullins, 325 $.C: 500; 480 S.E.2d 467 (Ct: App. 1997); is casily

distinguished because the affidavit there lists specific efforts to locate the deferidant. Those.~ . *.

efforts included contacting the défendant’s insurance carrier, calling a particular teléph‘oﬁé }
number, contacting power and telephone utilities, contacting the Navy, and calling a telephone
number found on the accident report. No such efforts are alleged here.

Ingle v. Whitlock, 282 S.C. 391,318 S.E.2d 367 (1984), is likewise distinguishable.
Thefe, the Supreme Court nofed that the process server averred that he attéfnpted"to ‘l‘c')cate the - ‘
‘defendant at his last known address and-anotheraddress, contacte‘d,appropriate r’naivil.carr'i"ers5
contacted the defendant’s stepmother, made sevetal neighborhood inquiriés, contacted a power "
company and water works, énd contacted a correctional release centér. These are just the sort of
facts a court clothed with discretion must consi‘de'r.

Respondent raises Yarbrough v. Collins, 293 S.C. 290, 360 S.E.2d 300 (1987), for the
first time. Unlike the case at bar, Yarbrqugh is a quiet title case involving land in South: Carolina. ‘
Pursuant to Yarbrough and what is now S.C. Code Ann. § 15-'9-7105(4),'i~f a_pléinti'ff wants
permission to serve a summons and Co'mplaint- by publicaﬁon in é case in'\'/o]\./in‘g.p'rl‘opei‘ty in
South Carolina, the plaintiff must show that: a) the defendant owns property in South Caro.liina
but does not reside here, b) the court has subject matter jurisdi‘ction, ¢) the defendant cannot be
located within the state, and (d) the plaintift has a cause of action against the defendant involving
that property. Yarbrough allows a plaintiff to make this four-part showing using only a

conclusory staternent of the exercise of due diligence, but only because the case involves title to _



property in South Carolina. Yares v. Grid/ey, 16 S.C. 496 (1882), cited by the Yarbrough court, is
similarly a partition case involving title to real property in South Carolina. |
Here, Respondent s attorney submitted his afﬁdav1t under S.C. Code Ann. § 15-9- 71 0(3)
) (assumlng thie Appellant still lived in South Carolma) Under § 710(c) ‘the 1mportant state L .
\1nteres‘t of malntammg'good t1tles to real property is not'1nvolved. What is 1nvolved<1s-alr ‘ -
defendant who lives in Sotth C'arolinei" but Wno cannot be found éftéf a.-d‘i l'igentvsearohl. In “'tho:se; R
cases (per Caldwell and Belle Hall), a plaintiff cannot slide by with a conclnsor‘y sta.tement of 'l
due diligence.’
Because the defect appears on the face of the attorney’s affidavit, Appellant did not have
to prove fraud or collusion to have service by‘publi'cation'found to be void.

_'II; ‘THE LOWER COURT SHOULD NOT HAVE CONSIDERED THE PROCESS
' SERVER’S AFTER-THE- FACT AFFIDAVIT.

The question: is whether the Clerk of Court abused her discretion in entering the order of
service by publication. The Clerk of Court never saw the process server’s second affidavit: An
abuse of discretion is determined by whether there was some factual basis upon which the court
issuing the order of service by publication (here, the Clerk) could have found that the defendant
couldinot, after due diligence, haven been found within the state. Caldwell, 402 S.C. 565, 741. |
S.:E.2d 583. Because tne Clerk never read the process server’s second afﬁdavrt‘ (it bérng s'igned
:ano filed months after the orde‘r of sérvice by publication ¢ase was entered), then what the-

affidavit said was irrelevant.

2 We are not raising this issue for the first time on appeal. Respondent raised it by citing a case
~ (Yarbrough) that deals with S.C. Code Ann. § 15-9-710(4), when the case at bar deals with S.C.

" Code Ann. § 15-9-710(3). -



Il THE LOWER COURT SHOULD NOT HAVE SIGNED ANEW ORDER,

The orders eﬁt‘ered by the Lower Cbﬁi‘t ére,- to put it blu}ltly, amess. e

On March 16, Respéndent sent Appellant notice of a damages hearing scheduled for . "

* March 22.

On March 21 (before the hearing was even held), the Lower Court signed and enter¢d an

- Qrdér setting damages at $25,000. To this day'Respohdent has nev‘er'lﬁl'ed‘ﬁ Rule 59(e) motion as’ ;KT‘ ‘

to that éfder, anid the Lower C(’)l.lft‘ha'.s.he&;er' vacated it - R Rt
| Dﬁring the hearing on March 22, fhe Lower Couﬁ signéd é séCOna order set’ti’r‘lg‘dla‘m:égé's‘ ;

at $25,000. The Lower Court never vacated that order, and Respondent never filed a Rule 59(e).

motion with respect to it.

The same day as the hearing, the Lower Court inexplicably signed a new order setting
damages at $45,000, and it did so without receiving any new evidence after having signed the
two ordefé setting ydar'n'ages‘- at $25,000. "

The next day (March 23) the Lower Court eﬁter;:d its $45,000 ordéf.

And finally, on March 28, the Lower Court entered its Fbrm 4 Order fof $4—5‘,OOO". |

The Supreme Court has defined “arbitrary,” as meaning, “based alone upon one's will,
and not upon any course of reasoning and exercise of judgment; bound by no law; done
capriciously or at pleasure, without adequate determining principle, nonrational; not governed by
| -any fixed rules or sfandard.‘” Turbeville v. Morris, 203 S.C. 287, 315,26 S.E.2d 821,-832 (1943).

| Respdn‘deﬁt has not showi that thi‘sb series of ofders was anything other‘than-arbitféry.,
Nothing in the record shows that the Lowet Court in fact engaged in é “c‘oufée of rea-sorii'r‘ig,”.
exeércised any judgment, br applied any fixed rules or standards when signing and entering the

$45,000 order. .



. Furthermore, Rule 59(e) says nothlng about the power of a court to modlfy an order sua - '

. sponte w1th1n ten days of its entry Language to that effect in Levmer v, Sonoco Prods Co., 339; N L : ) o

| S.C. 492 494 530 S.E.2d 127 128 (2000) is s1mp1y nothmg more than dzcta and was wrltten S

without the benefit of arguments regarding the right (Constltutlonal of otherw1se) to brief and -

‘argue whether changes to an order might be appropriate or based on law.

CONCLUSION

| For the foregoing‘ reas'ons, the Lower Court’s orders should be vacated as void nndeﬁr SVQC:.
“Code Ann. § 1-529-'710(3‘), Rule 60(b) of the 'so"uth 'earolina Rules of Ci‘yii_ Procédiire, and the
Due Process Clauses of the South Carolina and Uniteri States Constitutions. Faili’ng that, the
$45,000 orders should be disregarded as inappropriately entered and replaced with the $25,000

order.
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