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_Robinvjackson on behalf of the defendants.

- to you?

(May 7, 2015.) |

THE COURT: All right. We got Terrell'Ncch
versus North Charleston Qolice department .

Mr. McCoy, how are you doing today?

THE PLAINTIFF: Good. How are you doing?

THE COURT: Nice to see you.

THE PLAINTIEF: Thank you, and you too.

THE COURT: All right. Tell me briefly
what -- this is a motion to dismiss?

MR. DeANTONIO: - A motion to dismiss based on
the statute of limitations. o |

- THE COURT: All right.. For the record, stats

who is here --

MR. DeANTONIO: Chet DeAntonio. This is

THE COURT: Okay. It's a motion to diémiss '

on the statute?
 MR. DeANTONIO: Yesﬁ sir. He filed the Tort

Claims Act alleging that grossly negligently the
defendants failed to produce, I guess, exculpatory
evidence at his criminal trial. He was convicted in
Fe@ruary of 2009. |

THE COURT: What have they failed to p::ducs

THE PLAINTIFF: Sir, it's not what they
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I'1l listen to you, okay? . Let me hear you on your

failed to produce, it's what was destfoyed.in my case. [
would like to state that the defendant's motion to
dismiss is without merit. | _ | |

THE COURT: Well, let me hear him first, and
motion. )

MR. DeANTONIO: The solicitor failed tr
produce a 911 tape, but I guess this suit is against ﬁhf
North Charleston police department and the detective.

S0 at the retrial in 2009 where he waé
convicted, they had a motions}hearing where he brought up
the issue that they‘had;asked for the 911 tape that
hadn't been produced, that -- the solicitor said he had
never seen 1t and that it was probably'destroyed because
it had been over three years.

'So at that time,_in-2009,>he was'aware that
théré was a tape that was made and was exculpatory and
that wasn't being produced, so I wouid argue the statut:
of limitations began to run February 2009 when he was
convicted, so this claim was brought six years later.

THE COURT: When was he tried?

MR. DeANTONIO: February of 2009. That was a
retrial.  The first trial ended in a hung jury in --

THE COURT: February when, 2000 when?

MR. DeANTONTO: 2009. |




1l THE COURT: What date in February?

MR. DeANTONIO: The 6th.

N}

3 THE COURT: February 6, 2009 was the trial?
4 - MR. DeANTONIO: Yes, Your Honor; That was

5| the conviction date. |

6| THE COURT: - All right. When did he file the
71 lawsuit? | ‘

8 MR. DeANTONIO: February 18th, 2015.

o - ~ THE COURT: When did he serve it?
i MR. DeANTONIO: I know the detective was

11 served later, on April 1st. I know the defendant was

12 served on —-

13 THE COURT: April lst, 20157

| MR. DeANTONIO: It shows the individual

15 oﬁficer. I knOw the agency was served prior to that.
16 THE COURT: SO sometime prior to April 15th
17| the agency had been severed; is that co%rect?

18 MR. DeANTONIO: Yes.

19 , THE COURT: So you're saying February 6th,
201 2009 would be the -- I guess the latest, is that correct;
21| the date that he was convicted?

22 MR. DeANTONIO: That.it began, ves.

23 THE COURT: Did he make the reguest during
24 that trial for that 911 tape? Where did it come up

25| before? 1I've seen you in here before talking about the
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911 tape: |

THE PLAINTIFF: Actually, when I first came
up before you, T filed a lawsuit on the Freedom of
Information Act. | |

THE COURT: That's right. Freedom of
Information Act. When did you file that lawsuit?

THE PLAINTIFF: That was filed in 2000 --

THE COURT: You tried to get it under FOI.
They said they didn't, have it, so I dismissed your
lawsuit, if I remember correctly, right?

| THE PLAINTIFF: You made them produce certain

evidence in my lawsuit, and after I receivedethat
evidence, the lawsuit was dismissed, but I think that
action was filed in -- I'm trying to find it right now —--

THE COURT: Are you ‘familiar with that one?

MR. DeANTONIO: Yeah. |

THE PLAINTIFF: It was filed in 2013.

THE COURT: 2013. All right. And what did
he sue on this‘time? What‘was the cause of action?

MR. DeANTONIO: Just gross negligence under
the Tort Claims Act against the police department.

THE COURT: Because they failed to produce
the 911 tape?

MR. DeANTONIO: I guess for destroying the

evidence.




1] © THE COURT: Okay. How does he allege '+ we-

2 damaged?

3 MR. DeANTONfO: Well, he said —— I quess the
4 )disclosure would have been useful at the trial. It could
5| have exonerated him, and he's basically saying that the
6‘ 911 tape would have rebutted the testimony of one of the
7 ‘State S witnesses, and because of that --

8| ) THE COURT: Was it available at the first

9| trial? A

10 MR. DeANTONIO: ‘It was not. Tt was never

il produced at all. i '_
12 e COURT: All right. Mr. McCoy, there's =

13| one-year statute of limitation on the state Tort Claims

14| Act.

15| THE PLAINTIFF: If it may please the Court, I
.ié would like to state that the defendant's motion to

17| dismiss is without merit.

18 - First, the defendants state that the civil
19| action is disqualified by the statute of limitations
20| South Carolina Tort Action 15-78-10. |
21 - This is not true, Your Honor. I was
22| convicted February 6, 2009, and my Standby counsel filed
23| a timely appeal. My appeal was denied by the Court of
24 Appeals.» ’

25 THE COURT: What did you appeal on,
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Mr. McCoy, do you remember?

THE PLAINTIFF: Yes, sir. It was that T

~can't knowingly and intelligently waive my right to

effective counsel. T represented myself in that trial.

THE COURT: And the Court of Appeals denied
thevdirect appeal?
THE PLAINTIFF: It was denied in November

2011. My appellate counsel filed a petitidn for

rehearing, which was denied on December 19, 2011. He

then filed a petition for writ of certiorari in the South

Carolina Supreme Court, which was denied on March 6,

2013.
| THE COURT; March what?
THE PLAINTIFF: March 6, 2013. The remitter
was issued to a lower Court on March 8, 2013,‘affirming

nmy loss of liberty, loss of employment, loss of .

\reputation} et cetera. I filed the civil action agains:

the defendants in 2014.
Your Honor, the defendants also allege that I
was aware of -- | |
THE COURT: Hold on a second.
THE PLAINTIFF: I'msorry.
CTHE COURT: All right. Go ahead.
THE PLAINTIFF: The defendant also alleged I

was aware of the destruction of the 911 tape recording

—
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during my trial in February of 2009. This is not true,
and the defendants cannot produce any evidence today
which will show me or my standby counsel, Lorene Proctor,
wes aware of the destructlon of the 911 tape which could
have exonerated me at my trial.

Your Honor, from readlng the defendant S
motion to dlsmlss, it seems that they re saylng that I

was aware of the_destructlon of the 911 tape recording as

what T claim as my lawful pursuit under South Carolina

~code 15-70-30(f). This is not true. = . \

The destruction of the 911 tape recordqu g
the defendant ‘would be an essential element in the:
negligence action, which are duty of care owed by the
defendants to the plaintiff, the breach of that duty by a

negligent act or omission, and damage would be caused by

-a breach of duty.

Negligence, gross negligence; intentional,
conscious failure to do somethlng —

THE COURT: All that may be true, Mr. McCoy,
but you still got a time limit on filing it. |

THE PLAINTIFF: But I said the remitte: was
issued to the, lower Court on March 8, 2013. The civii
action was brought -- |

THE COURT: Did the tape come up in the

direct appeal?




1 o ~ THE PLAINTIFF: No, sir.

2| | THE COURT: Did you file a PCR?
3] ( THE PLAINTIFF: Filed a PCR, yes.
4 o THE COURT: The grouﬁds for the PCR was what?|

5 | THE PLAINTIFF: That -- I had got so many
6 | grounds. | | -
7 - THE COURT: Well, concerning that tape, was

8 that raised on the PCR? g o : ~

9 | ' THE PIAINTIFF: That's one of my issues.
IR THE COURT: What is the status of your PCR?
S TﬁE'PLAINTIFF | That's pending.
v'12 ’ :THEZCOURT: " Has it been_heard?
13 | THE PLAINTIFF: Not yet, sir. | |
14 | THE COURT: All right."‘So you ‘don't have a

i5 hearing date yet.

16 THE PLAINTIFE: No, Sir;

17 ~ THE COURT: What did you put in the

18 | PCR concernlng the 911 tape not being produced at trial,
191 or did you? , _ |
20 | THE PLAINTIFF: I filed my PCR like five days
21.| after the remittitur was handed down to the lower Court
22| in 2013. o

231 'THEVCOURT: What did you say? .You‘got avCO}y

241 of your application for PCR?

25 ] ' THE PLAINTIFEF: Yes, sir.
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1 .~ THE COURT: Hand it up to the bailiff and

2| then hand it to me.

3 THE PLAINTIFF: I didn't actually find out

41 that the 911 tape was deétroyed until I filed a lawsuit,
5| and I received my interrogatories on June 20, 2014.

6 | THE COURT: When did yoﬁ find out it was

7| destroyed? ) | _
8 | THE PLAINTIFE: June 20, 2014 from the city

9 of No:th Charleston.

10 THE COURT: June 20, 20147

11 - THE PLAINTIFF: Yes, sir. |
12 THE COURT: Was that the FOI hearing?
13 THE PLAINTIFF: . Yes, sir, during the

14 | interrogatory. I got the evidence right here if you want

151 to see it..

el THE COURT: What were you charged with, Mr.

17 Mccdy?
18 THE PLAINTIFF: Murder.
19 THE COURT: Okay. They convict you of

20 murder?

21 THE PLAINTIFEF: Yes, sir.

22 | ' THE COURT: Somebody been appointed to
23| represent you on a PCR?

24 _ o THE PLAINTIFF: Yes, sir. I have -- Rodney

25| Davis is representing me in that case.
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THE COURT: Okay. I don't femember what you
said about how you felt like this 911 tape would clear
you. What -- you told me an FOI hearing, but I don't
know what you said. |

 THE PIAINTIFF: If you would like me to

explain —- » |
| THE COURT: Just tell me what you think the
911 tape had to do with the trial. | |

| ' THE PLAINTIFF: The 911 tape -- well, it
would have disclosed the name of a witness who called 911
and reported what she seen under the excited utterahée.
I don't know what rule it would fall under, but she
called 911 and stated that thé guy who got shot got shpt
outside first,‘and he ran to an apartment énd he banged
on the door, and he got shot gun inside his housé.

But the witness who testified against me/;éhé
gave two statements first. She gave two statements, then
she gave another statement to the police department. In
her first statement, she said me, along with two other
guys,,was inside her house and we was\drinking, doing |
drugs along with her and that me énd'this guy got -into an
argument and -- _.

THE COURT: Well, did shevpiék you out as thel
shooter?

THE PLAINTIFE: No. She states that -- she
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ldentified me as being her boyfriend, Travis Johnson's,
brother. T don't have no brothgr named.TraVis,Johnson/
and that's How the police is in it. She said Sleezie,
saying that I was her boyfriend, Travis Johnson's, |
brother. I did not have.no brother named Travis Johnson.
So the warrant that they have --

THE COURT: Well, how would that 911 tape
have made any difference whether you were involved in the
shootinngr not? | | |

THE PIAINTIFF: Because the evidence at the

crime scene, it showed that the door had been kicked

open. The crime scene pictures show photos of the door

crack open, photos of the blood all over the floor, but
she stated that -- the witness, the State witness that
testified against me, she said that we was.all inside the
hQusé and I shot him inside the house and ran out the
house. | |

THE COURT: Okay. All right. Thank you. I
just couLdn‘t remember what you told me at the last

v

hearing. |
\ THE PIAINTIFF: Also, Your Honor. There was
DNA evidence in that case. I Jjust submitted_my claim
form on March -- I mean, on April 25th because -- also
for the same thing, because there was DNA evidence that

was found at the crime scene. Detective Angela Bunker
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said she couldn't test it and she didn't collect the
evidence, specific evidence, 'cause they wasn't trained
back in 2008, 2006, to collect evidence at the crime
scene,-so therefore the blood that was on the window, on
the bedroom'window, which was blood smeared'into that
room —- | : ‘ , )'

THE COURT: I understand, but that's -- the
issue is not what your cause of actions aré, the issue 1is
whether you submitted it timély, okay? N

THE PLAINTIFF: I'just amended‘my>complaint.
I amended my complaint. | | ' i

THE COURT: Well, Mr. McCoy, you either had
to start within the time period or you don't. The
question in your case is when does the time start
running, okay? | _ |

THE PLAINTIFF: March 8, 2013,

~THE COURT: I know that's your position.
Their position is much earlier, okay?

THE PLAINTIEFF: Right.

THE COURT: Okay.. Let me read this. You're
too verbose, but I'm reading it. '

All right. 1I've scanned it real.quick. Dic:
you raiée the issue abQut the destroyed evidence in here?

THE PLAINTIFF: They destroyed the

construction of the blood DNA and --
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THE COURT: But you didn't mention the tape?

THE PLAINTIFE: Because I didn't know that -
the tape was destroyed until June ZOth of 2014 when T
filed the FOI.

THE COURT: Bailiff, give this back to

Mr. McCoy. All right. Mr. McCoy, when did you first

" know about the tape because you filed a FOI to get the

tape.
- THE PIAINTIFF: No, sir. I didn't file an
FOI to get the tape. I filed the FOT to get information

' from the dispatcher Gene Fowler because they told me

there was two Gene Fowlers that worked for the North

Charleston police department at the tlme I filed my

vsubpoena I have that also I have the document if you

want to see that too _

- Beth Willard, she's with the}city of Nwrth
Charleston, I asked for a prlntout of all the oftlcers
‘who work for North Charleston department with that same

name and last name:. They told me that's when they told

me, boom, we only have one person that works named Gene

Fowler; therefore, they lied to me. They lied they're
. . _ ;

me, SO thereforevshe's in contempt of Court because she

-

never came they're my trial.
Also, during my interrogatories, I asked the

N

question, and then during my interrogatories, I asked, -

]




13
14
15
16
17
18
19
20
21
22
23
24,

25

{5

well, can you please tell me the date when the 911

tape ~— first I asked him was the 911 tape -- you want a

~copy of that?

THE COURT: I don't need it. Just tell me.
THE PLAINTIFF: I asked them, was the 911

tape destroyed? They said yes. &And T said, could ybu

,please tell me the date, the month, the date, and the

year --

THE COURT: So absent the interrogatories —-

you put 1n an interrogatory was the tape destroyed?

THE PLAINTIFF: Asked them was the tape

~destroyed.

THE COURT: And the interrogatory said it
did. |

THE PLAINTIFF: Yes, sir. And then T asked
them, can you please tell me the month, the date, and the
year? |

THE COURT: What was the date you found that
out on interrogatories? '

| THE PLAINTIFF: June 20th of 2014.

THE COURT: That's when you got the
interrogatories?. |

THE PLAINTIFE: VYes, sir. I got it right
here 1f you want they're see it. \

N\
THE COURT: All right. I'11 take your word
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- for it. All right.. Anything else you want they're tell

\

me?
| THE PLAINTIFF: They told me the month, the
date, and the year it was destroyed, June 21, 2011.

THE COURT: Ali ridht.

Let me hear you. When do you think you first]
found out about the tape?

MR. DeANTONIO: Well, the public defender
requested and received the Rule 5 production in the
criminal case sometime between Aprii - |

: THE COURT:/ In the Rule 5, did it say there
was a tape available? o |
| MR. DeANTONIO: There was a’summgry of what
the 911 tape said, so that's when they became aware that
there was a tape and they requested th?y're get a rupy o
the actual recording. , | |

THE COURT: Did the public defender request 4
copy of it? | |

MR. DeANTONIO: The complaint said he-
requested a copy from the solicitor's office. Whether
that information got back to the police department, who's
the named defendant in this caée; I'm not’exactly sure.

| THE COURT: But, anyhow, the type was never
produced under Rﬁle 5 —-

MR. DeANTONIO: Cerect.
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THE'COURT: —— to your knowledge?

MR. DeANTONIO: To my knowledge.

THE COURT: Okay. You don't know if he knew
that or not? _

| MR. DeANTONTO: He knew in 2008 that he

~didn't have the tape,'that'it existed. They had been -
asking since 2006. He knew at some point\there was a
tape. At the motion hearing at the retrial where they
dld argue a motion outside the jury, solely on thlq
1ssue, he heard from the solicitor, I believe.
| The complaint says that Mr. Wetmore; the
solicitor, told the judge he never heard the 911 tape and
that the tape recording is kept for a certain period and
then they're destroyed, so this tape presumably was just
taped over. | | -

THE COURT:A Was the motion hearing for the
State they're produce the tape? |

MR. DeANTONIO: At the retrial in February cf]
2009, | | |

THE COURT: All tight. SO his attorney, mac.
a motion for the - State they're produce the 911 tape, had
an in camera hearing?

MR. DeANTONIO: Correct. At that trial he

did represent himself. The public defender was sitting

with him.
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THE COURT: So Mr. McCoy asked for the 911
type 1in that'hearing in camera? A

MR. DeANTONIO: Correct. |

THE COURT: And what was the judge’s ruling:

MR; DeANTONIO: I do not have that
information, just limited complaint.

THE COURT: Well, did the judge order the
tape produced or not? Was Mr. McCoy told it was
destroyed at that time or not?

MR. DeANTONIO: I believe the solicitor saic
it had beeh»destrOYed, “He had never seen it.

o THE CCURT: Well, did the Solicitor sday that,
anquhat did the judge order?

MR. DeANTONIO: I'm just working Off the
complaint. I don't know exactly what the solicitor --

| THE COURT: You're working off of his
compléint?

MR. DeANTONIO: Correct.

THE COURT: All right. I'm trying to find
out when he first knew abog% the destroyed type. I know
he knew about it when he was before me on the FOI, 'cause
I ordered it produced, and we had a conversation. - I

don't know who the attorneys were, and they produced

~certaln things.

And at that point in time, in open o ¢,




)

13
14
15
16
17

18

here, do y'all have a 911 tape?

19 o

whoévef was representing the city said that it had been
destroyed. Now, I\know(that he knew it at that time.
I'm trying to determine when he actually knew it was ‘
destroyed. So I need to know what héppéned in that in
camera hearing. |

MR. DeANTONIO: He says 1in the complaint that]
he was ﬁold by the solicitor at that motion hearing that
it had been destroyed. |

| THE COURT: That's iﬁ the transcript or in

\ﬁis complaint?’ | |

MR. DeANTONIO: 1In the complaint.

THE COURT: Is that right, Mr. McCoy? Is
that in your complaint? I'm going to have to read it.

THE PLAINTIFF: You can read it, but I happerj
to have a copy of my transcript. ~It was not a motion
hearing for the 911 tape. It was a motion hearing
because we subpoenaed the dispatcher, Gene Fowler, aﬁd
during that'hearing, Judge Honorable Roger Young was,
like, well, being that she's here todéy, he asked tuols -
he asked ‘the solicitor, do y'all —-- beihg that she's no:
And Mr. Burns Wetmore, he'was, like, well, 1

: o
never heard of a 911 tape. I don't know if it's here or

THE COURT: Is that what's in the transcripr .




20 2o

| THE PLAINTIFF: Yes, sir. | ,

BN

THE COURT: You got it in the transcript?
3 THE PLAINTIFF: Yes, sir.

4 "~ THE COURT: You got the page and line?

- | ‘
51 ' THE PLAINTIFFE: Yes, sir.
6 THE COURT: Give it to the bailiff. Let me

7| look at the page and line. | r

5 ' THE PLAINTIFF: .Start from 630, 631, to page
o| 634,

10 : THE, COURT: See, he's well prepared. Y'all
11 aren't. _ |
12 - M5. JACKSON: Your Honor, this is simply a

13| complaint and motion to dismiss.

14 ' THE COURT: I understand.
iS - Having read the transéript from/the second
16 | trial during the in camera hearing, I thihk it's pretty
17 ] clear on page 635, line 25: | >
18 ,. The Court: From what T Understand, it
-i9 doesn't exist. Ms. Proctor said back when she used to
20 | represent you her office tried to obtain it and were
21| informed it didn't exisf, so, agaln, 1it's oﬁé of those
‘ 22| deals where if you had it, I would let you play it; |

| 23| however, it doesn't exist. I can't create it, okay?

24 Mr. McCoy's answér 1s:  Yes, si;.

.

Now, what was the date of the ofrial «iL ifiab
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time? I'm going to find that Mr. McCoy knew that the
tape had been -- not necesSarily destroyed, but knew it

did not exist -- I'll give this back to Mr. McCoy —--

~according to the transcript of the trial, and I'll grant

your motion to file ocutside the statute of limitations.
Thank you so very much. |
MR. DeANTONIO: Thank you, Your Honor-
MS. JACKSQN: Your Honor, would you like ue

‘to submit an order?

THE COURT: Yeaﬁ, and please put the languads
in that I just quoted; |
| THE PTAINTTIFE: Saying what page?

THE COURT: Hand me the transcript, and I'l1l"
get a copy of that for you. |

- THE PLAINTIFF: My argument is that they

destfoyed it. | |
| THE: COURT: Well, it was -- you knew it
Wash't available. Whether it was destroyed or not, it
wasn't aVailable.v

THE PLAINTIFF: That's not my argument, Your
Honof. That's a motion to produce. I didn't know that
they destroyed it. | |

THE COURT:  Well, vou'll have to take that g
on a PCR, okay? This lawsuit is different from a PCR.

All riqht?
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Mr. McCoy, hang on. i’ll give you a copy.

THE PLAINTIFF: T would like to appeal.

THE}COURT: That's fine, You're welcon- to
do that, okay?

| THE PLAINTIFF: And I would like to get a
copy of the transcript.

THE COURT: Okay. That's fine.

THE PLAINTIFF: But you're saying -- I don't
understand. I'm not really understanding what you're
sayling. .

THE COURT: Mr. McCoy, don't play like you
don't understand. |

THE . PLAINTIFF: This is my life and 1lilv riy

THE COURT: You've done a good jbb.
understand it's your 1life and liberty. You've been
before me two or three times. I've been impressed with
how prepared you are. Don't sit there and act dumb,
okéy, 'cause you're not. You're very smart. You know
what's going on. |

What I said; it's very clear in the
transcript that you knew the tape did not exist at your
second.trial, .At>that point in time, the statute starte -
running as far as this lawsuit 1s conceﬁned.

THE PLAINTIFF: They didn't produce Ll oo &

trial. T didn't know that they destroved it. Theors ic
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1| nowhere in that transcript saying that the 911 tape was

destroyed.

]

3 - THE COURT: Okay. Well, we're talking about

41 a play on words.} You knew it was not. available. I'm not

5| going to argue with you.

6 i - THE PLAINTIFF: I'm just going to appeal --

7 | THE COURT:. Please appeal and have a good

’ 8 life,'okay? Thank you very much. Hang on and I'lf i
‘91 your -- get'your Copy back to you, okay?

10 THE PLAINTIFF: SO you're Saying I knew it

11 ] was destroyed in February? That's craéy, man.

12 | . 1 appreciate it. TI'll file an'appeal. I

13| been through this before.

14 TﬁE COURT: I'm sorry? | '
15° - THE PLAINTIFF: I been through this before.
16 .~ THE COURT: Okay. You sure have.

17 ‘ Thank y'all very much. |
.L.8 - - -
19 - (Whereupon, the proceedings were concluded.

20 | - - -

<o
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I, the undersigned Amanda K. Haffenden, RPR, CRR,
Official Court Reporter for the Ninth Judicial Circuitl, ¢
the State of South Carollna, do hereby certify that the
foregoing 15 a true, accurate, and complete Cranscript o
record of all the proceedings had and ev1dence 1ntroducedv
in the trial of the captioned case, relative to appeal, in
the Circuit Court for Charleston County, South Carolina,
on the 7th of May 2015.

I do further certify that I am neither of kin,
counsel, nor interest to any party heretc. |

July 22, 2015

/S

Clrcuyéyagrrt Reporter
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

TERRELL MCCOY, #256070,
Plaintiff,

V.

NORTH CHARLESTON POLICE
- DEPARTMENT AND SERGEANT
THOMAS DECKARD,

Defendants.

N

IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
CASENO.: 2014-CP-10-7706

- DEFENDANTS’ MOTION.. . .
TODISMISS?, 2. % %

‘\ %, 2,
% % O

o u’.
oy % L
%, W
2% @

Before the court are the defepdénts, moving to dismiss the plaintiff’s Complaint which

alleges that in 2006, exculpatory evidence was destroyed by the North Charleston Police

Department and Sergeant Thomas.Deckard'

plaintiff’'s Complaint has been untimely fi

in an effort to improperly convict him. The

led and should be dismissed pursuant to the statute of

limitations. Further, Sergeant Deckard should be dismissed as he is not a proper defendant

- pursuant to the South Carolina Tort Claims Act (“TCA”), § 15-78-10, et‘seé.

The plaintiff has brought this action pursuant to the TCA, which states that “any action

brought pursuant to this chapter is forever barred unless.an action is commenced within two

years after the date the loss was or should have been discovered.” S.C. Code Ann. § 15-78-110.

In this case, the plaintiff claims that he was arrested on March 27, 2006, and appointed

Lorelle Proctor as his public defender. The Complaint further alleges that Prosecutors Greg

Voigt and Burns Wetmore both worked on the case for the solicitor’s office.

The plaintiff complains that exculpatory evidence (a 911 tape) was not turned over to his

! As of the date of this motion, Sergeant Thomas Deckard has not been personally served with lhlS lawsuit,



29

attorney because it was destroyed before production. However, the complaint further alleges that
through recent Freedom of Information Act requests, he believes that the tape was destroyed on
June 25, 2006, which was more than two months after his lawyer had apparently requested the
911 tape.

Thus, the plaintiff now believes that he can pihpoint a date on which the 911 tape was
destroyed. Such is not a salient fact. From the four corners of his complaint, it is revealed that
he knew that the police and prosecutors did not have a 911 tape to present to his attorney many
years ago. And, even assuming that the plaintiff’s complaint is true, it would appeér that both he
and his attorhey actually argued motions regarding the 911 tape prior to his conviction. On

: \
February 2, 2009, the plaintiff claims that he argued before the Honorable Roger Young that he
should be entitled to the 911 tape and at that point the solicitor’s office told the judge that they
did not have a 911 tape andvthat it had been destroyed apparently as part of a retention schedule.

Inasmuch as the plaintiff and his public defender argued for the production of the 911
tape at trial, clearly the plaintiff knew that a piece of evidence was not going to be produced by
February 2, 2009. Therefore, this complaint is untimely as being filed outside the two-year
siatute of limitations.

Further, pursuant to the TCA:

On or after January 1, 1989, a person when bringing an action
against a governmental entity under the provisions of this chapter,
shall name as a party defendant only the agency or political
subdivision for which the employee was acting ... in the event
that the employee is individually named, the agency or political
subdivision for which the employee was acting must be
/substituted as the party defendant.

S.C. Code Ann. § 15-78-70(c) (emphasis added); see also Proveaux v, Med. Univ. of S.C., 326

S.C. 28,482 S.E.2d 774 (1997) (grariting summary judgment to hospital employee based on his
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being immur]e from suit under S.C. Code Ann. § 15-78-70(c)).

_ Atall times relevant to the allegations in the Complaint, Sergeant Deckard was an

emplbyee of the North Charleston Police Department acting in his capacity as a detective.

Therefore, Sergeant Deckard is not a proper defendant and should be dismissed from this action.

Wherefore for the foregoing reasons, the Comoplaint should be dismissed, and in the

alternative and at the very least Sergeant Deckard should be dismissed from this suit.

March 27, 2015
Charleston, South Carolina

Res ctfully moved,

Sandra J. Senn ¥,
Senn Legal, LLC
P.O. Box 12279
Charleston, SC 29422
(843) 556-4045

Sandy@sennlegal.com

- Attorney for the Defendants
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