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Pursuant to Rules 219(a), 221(a) and 240 of the South Cafo!jna Appellate Court Rules, -

Respondent, South Carolina Department/ of Social Services ("Respondent"), files this Petition for

Rehearin.g in the above-referenced matter, which resulted in .Opinvion Number 5482 filed on
May 3,2017 '"('_'Opinidn;')., and requests, consideration given to the exc.eptibnal importance of.
.tne potential imvpact of the Court’s ruling prospectively on other actions by agencies:ofthe
State of South Carolina, thlat'the matter be heard by the (Sou'rt en banc.

Respondent respectfully submits that rehearing and issuance of a new opinion denying
the relief sought by the Appellant; and affirming the decision of the Administrative Law Cqurjc
(”ALC")Ain this matter, is.required based on the grounds that the Court in its opinion overlooked
substantiall evidence in the record that supported the decision of the Administrative Law Court

| and misconstrued statutory and regulatory provisions pertinent te tne opinion in the case.

In support of its Petition, Respondent would respeetfully offer as follows.:

I. The Court’s reliance on selected< language of S.C. Code Ann. § 8-17-330 as supporting the

_ Appellant’s po_sition misconstrues the requirements of the statute read as a whole and
ignores legislative intent : ' :

The Court’s opinion notes as follows:

" Section 8-17-330 of the South Carolina Code states in part, “Each agency shall establish
an agency employee grievance procedure... The procedure must provide that all
grievances... must be initiated internally by such employee within fourteen calendar
days...” :

Beyond the language excerpted in the opinion, the statute also requires that the agency ’
employee grievance procedure “must be reduced to writing and submitted for approval to the

- Office of Human Resources” and that “[a] copy of the approved agency grievance procedure

must be made available to covered employees of the agency.”



The statutory language requiring that every agency establish its own “internal grievance
procedure” can only be read as clearly contemplating a legislative intention that different

agencies will develop different procedures as appropriate for their operational needs to insure

p)

compliahce with the minimal requirements set forth.in the language of the statute.

The Court’s opinion, holding that the statute requires only that a grievance be initiated
internally within fourteen calendar days, in no apparent form or fashion, effectively renders
‘meaningless the statutory mandate that that “[e]ach agency shall establish an agency

l ' 2 \
employee grievance procedure that must be reduced to writing and submitted for approval to

the Office of Human Resources.” (Emphasis supplied)

Il. The opinion’s reliance on selected language in the Grievance Procedure Model Policy as
supporting the Appellant’s position does not consider the policy fully and is misplaced

The Court’s opinion notes as‘follows:
The Grievance Procedure Model Policy provides a “grievance must be in writing
and must be received... within 14 calendar days of the effective date of the
action or 14 calendar days from when the employee is notified of the action,
whichever is later.”

The extended language of the Grievance Procedure Model Policy was cited by the
Appellant in his brief to the Court, howevef, and states as follows:

A covered employee who wishes to file a grievance must initiate the grievance
with the agency's Human Resources Office. The grievance must be in writing
and must be received (or, if mailed, postmarked) within 14 calendar days of the
effective date of the action or 14 calendar days from when the employee is
notified of the action, which is later. The employee should include a written

- summary of the facts of the grievance and the relief sought. (Grievance
Procedure Model Policy, Revised and effective 4/8/2013) (Emphasis supplied)



)

‘The additional model policy language is critical because it requires that a grievance must

be initiated “with the agency’s Human Resources Office.” The Court’s opinion, however,

%

provides as follows:

We find Chapman complied with the applicable regulations at the tim_e of his
grievance by initiating his grievance in his attorney's letter within the required
fourteen-calendar-day limit. (Emphasis supplied)

The opinion’s conclusion that Appellant’s counsel’s letter properly initiated the

/oo . .
‘grievance in accordance with the requirements of the Grievance Procedure Model Policy is not

subported by either the.record or the |énguage of the policy, as both the Appellant’-s brief to
the Court and the Finalﬁ Orderand Deciéi'on of.the Administrative Law Court clearly state that
Appellant’s codnsel’s_ letter of June 12, 2014, was not directed to the DSS Human Résources
Cffice but, instead, ;Nas forwardéﬂ to the Clarendon County DSS Office. As stated by Appeﬂant
in his_brief to the Court: |

The record reflects that Appellant initiated his grievance internally by Counsel's
letter to the Clarendon County Interim Director dated June 12, 2014 - five (5)
days prior to the expiration of the June 17, 2014, fourteen-day cut-off period.
(Emphasis supplied)

Further, the Court’s opinion notes:

By separate letter dated June 3, 2014, DSS notified Chapman, "Employees must
initiate a grievance within 14 calendar days of the effective day of the grievable
action." This letter indicated a copy of DSS Form 1449, a copy of the Employee
Grievance and Appeal Form, and a copy of the DSS Human Resources Policy
and Procedure Manual, Chapter 6 ({the Manual) were included with the letter. -
(Emphasis supplied) ‘

-

Accordingly, when Appellant’s counsel sent his letter on June 12, 2014, his client was in

possession of both the DSS Form 1449 as well as the specific DSS Manual guidance detailing -
' (



-

that the grievance was required to be filed with the DSS Human Resources Management
Director. - , ‘ : -
The opi'nion provides further:

Chapman retained counsel, who responded by letter dated June 12, 2014. The
letter stated that pursuant to section 600 of the DSS grievance procedure,
Chapman "desire[d] to grieve the termination.” Chapman believed this letter
was sufficient to grieve his termination. Between June 12 and June 20, 2014,

~ Chapman learned he needed to file a Form 1449.

-

Contrary to the above language, both the Court’s‘opi‘nion and the “Statement of Events”
set forth in the Final Décision of t.h'e State Human Resources Director included in the record,
‘ clearly establish that Appevllant was alréady in possession of both the DSS Manual and DSS Form™
1449 which had been provided to him |n the letter of June 3, 2014 sent by a r'epresentative. of
tHeDSS Human Resources Management Office, and did not first become aware of the need to

file the DSS Form 1449 ”bétween June 12 and lune 20, 2014.” As the State Human Resources

t

’ "

Director’s “Statement of Events” noted:
[Bly letter dated June 3, 2014, Ms. Kristen-L. Johnson, M.A. HRM, Respondent's
Employee Relations Specialist, advised Appellant that "[e]mployees must initiate
a grievance within 14 calendar days of the effective day of the grievable
action." [Emphasis in original.] In addition, Ms. Johnson provided Appellant with
DSS Form 1449, Employee Grievance and Appeal Form and a copy of
Respondent's Human Resources Policy and Procedure Manual, Chapter 6,
Procedure for Grievance and Appeal.

Thus, irrespective of whether Appellant filed a DSS Form 1449 timely, as the Court has
concluded he was not obligated to do, he did not comply with the requirements of either the
DSS Manual or the Grievance Procedure Model Policy_,. which he cited for the Court as

supporting for his position, inasmuch as no written grievance was timely initiated with the DSS

Human Resources Office.



Further, Appellant’s counsel’s letter of June 12, 2014, stated that “pursuant to section
600 of the DSS grievance procedure,” Appellant wished to grieve. Accordingly, by Appellant’s
counsel’s own admission, in citing to the provisions of the grievance procedure in the DSS
Manual, he was already aware of not only the time frame for submitting his grievance but, as
well, the requirement that the grievance was required to be submitted to the DSS Human
Resources Manage‘ment Director.
In his brief to the Court, the Appellant specifically cites his awareness of the
requirements for initiating the grievance internally as follows:
The South Carolina Department of Social Services Human Resources Policy dnd
Procedure Manual, Chapter 6, Procedure for Grievance and Appeal; effective
01/22/2010, Section 606, Procedure to File a Grievance, in Step One provides
that "[t]he grievance of an adverse employment action must be filed in writing
on DSS Form 1449 Grievance and Appeal Form with the Human-Resources
Management Director within fourteen (14) calendar days of the effective date of
the employment action." (DSS Human Resources Policy and Procedure Manual)
(Emphasis supplied)
Further, in his brief to the Court, Appellant also references his awareness of the
q

requirements for in'itiatingvan internal grievance under the Grievance Procedure Model Policy:

.. [Tlhe Grievance Procedure Model Policy (Revised and Effective 4/8/2013),
under Procedure, Step One, states as follows:

A covered employee who wishes to file a grievance must initiate the
‘grievance with the agency's Human Resources Office. The grievance
must be in writing and must be received (or, if mailed, postmarked)
within 14 calendar days of the effective date of the action or 14 calendar
days from when the employee is notified of the action, which is later. The
employee should include a written summary of the facts of the grievance
and the relief sought.

(Grievance Procedure Model Policy, Rewsed and effective 4/8/2013)
(Emphasis supplied)



The Court’s opinion references the final decision of the State Human Resources Director,
stating as follows:

By Final Decision dated September 4, 2014, the Director denied Chapman's
appeal. Relying on the fourteen-day time limit to initiate grievances pursuant
to section 8-17-330 of the South Carolina Code, the Director found Chapman
failed to file his grievance within the required time frame. The Director also -
cited section 603 of the Manual in finding the grievance was not timely filed
because the Form 1449 was not filed within fourteen days. The order found
because Chapman failed to timely file his grievance, he failed to exhaust his
administrative remedies, and the merits of the case were not reviewed.

™ (Emphasis supplied) :

However, the opinion then concludes that Appellant was inappropriately denied relief
by the State Human Resources Director, which denial was upheld by the Administrative Law
Court, based upon the Appellant’s not having‘filéd a DSS Form 1449 within the required time

. frame in order to initiate his grievance. That conclusion is not consistent, however, with the
substantial evidence in the record before the Court.
( ! .

The Final Decision of the State Human Resource Director, in the record before the Court,
stated in fts Analysis, in part, as follows:

According to the record, Appellant was notified via hand-delivered letter on June
3, 2014, that his employment was terminated effective June 3, 2014. Appellant
initiated a grievance concerning his termination via facsimile which was
received by Respondent's Human Resources Management Office on June 20,
2014. The date Appellant's grievance was submitted, June 20, 2014, is seventeen
(17) calendar days from the effective date of the action, June 3, 2014. (Emphasis
supplied) : :

On the record before this Court, Appellant was aware, under both the DSS Manual
grievance provisions and the Grievance Procedure Model Policy, that his grievance was

required to be filed with the agency Human Resources Office, not with the Clarendon County

DSS Office or with any other office or individual within the agency.



And again, irrespective of the form in which Appellant)s written notification of grievance
appeared; it is clear on the record thathppeIIant provided no written notifiéatibn of any sort to
 the agency’s Human Resources Managerr;ent Office regarding his intention to grieve until after
the fourteen ca‘|endaf’da'y pefridd:féf fi;i'i‘ng the grievance had é’Xpiréd.

The Final Decision of the State Human Resources Director, which was upheld by the
A_dministr@tive Law Court, was not contingeﬁt solely upon Appellant hot having filed the Form
1449 as the opinion would suggest but, as well, as the record fully demonstrates, on the fact -

. <
that Appellant did not provide notice of his intention to grieve with the time period required by
the State Employee Grievance Procedure Act. The:State Human Resource Director, in his Final
Decision, noted as follows:
Section 8-17-330 of the S.C. Code of Laws of 1976, as amendéd, states in part
that, "all grievances of agency actions affecting a covered employee must be
initiated internally by such employee within fourteen calendar days of the
effective date of the action...." This timeframe is also noted in Respondent's
Procedure for Grievance and Appeal which Ms. Johnson provided to Appellant.
Appellant's grievance was submitted beyond this fourteen calendar day '
timeframe. (Emphasis supplied) '

Thus, even acceptihg the Court’s opinion that the Appellant was not required to submit
a DSS Form 1449 to initiate his internal grievance, he still failed to submit any written grievance
notification to the agency Human Resources Office within the required fourteen calendar day
timeframe, as is required by both the DSS Manual and Grievance Procedure Model Policy.

As such, the Court’s opinion that Appellant’s counsel’s June 12, 2014 letter timely
initiated Appellant’s grievance cannot be supported on the record,»irrespective of the

>

determination that no specific form may be required for the initiation of an internal grievance.



' Appellanf simply did not timely file any form of a Written grievance witﬁ the agency Human
Resources Office, as even his own brief acknoWledges he was required to do.
- lIl. Conclusion

. The Court’s dpinion doés not accufa‘tely »construe the language o% SC Code Ann. § 8-17-
330 and disregards the legislative mandatelth'at State agencies must develop their own written
internal employee grievance proéedures.which must be submitt;d to, an.d approvéd by, the
State Office of Human Resources. Likewise, the opinion does not consider, in pari materia, the
language ‘of S.C..Code Ann. § 8-17-350,which requires that the State Hum;‘m Resources Director
“shall assemble all records, repoi‘ts, and doéuméntation of the earlier proceedings on the
grievance and review tﬁe case to ascertain'that there has been full coﬁpliance with established
grievance policies, procedures, and regulations within the agency involved.”

_ The Court, in its conclusion that it is reviewing “whether an agency fnay\add
requirements to a statute,” has ignored the mandate imppsed upon State égencies by the
General Asslembvly that they develop procedufes to i.mplement fhe requi}rements of the Sta.tute.

Fu'rther, the present case is not comparable to either Paschal v. Price dr Tréwell v. S.C.
Department of Public Safety in that those ca,sés both involved instances of the respective public
agencies imposing arbitrary procedures to effect filing. To the contrary, the érievance
procedure in place in this mat’;er clearly informed Appellant at the outset of the ;equirements
for filing both as to form and location for the filing of his grievance. While the Céurt may
dismiss aﬁy spedfic form4of filing, and hold that Appellant’s internal grievance was not required

to be initiated on DSS Form 1449, that holding does not save Appellant from the fact that he did-

not file any form of written grievance, as both the DSS Manual and Grievance Procedure Model -



- .

Policy require, with_ the agency Human Resources Office within the time frame ;pecified by
statute.

The Court’s opinion i‘n its cLlr'rent form would effectively perﬂmﬁ_i.t any 4po.t_é"_r‘1tiAa| grievant‘in
a State a:gehcy to éimply p‘royide_writ-t:e.ﬁ: notlc/e of a desire to griéve to any./ em plho?ee or office
of the agency without following the specific procedure develéped ‘by the agency pufsuant to .
the Ieéislative mapdate of S.C. Code Aﬁn. § 8-17-330. The. ramifications of such a decision would
be to engender an unétruétured approach.to thé filing and handling of internal grievances in
State agenci_es'that would creafe a wholly unmanageable process for determining when and
where a grievance was filed, thus cohfoun’ding the abil’;ty of State agencies to meet the strict
.time guidelines for responding to internal grievances as specified under the provisions of the
State Employee Grievanée Procedure Act.

For the above reasons, the Respondent respectfully requests that it be provided a (

rehearing en banc of the Court’s current decision.
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Enclosed for filing are the original and six (6) copies of the Respondent’s Petition for Rehearmg

in the above referenced matter and Proof of Service of the same.

Please file and date stamp one copy of each of the above documents, which are herewith
enclosed, and return them to me in the enclosed self-addressed postage prepaid envelope. |
have also served copies of this letter and the above referenced items upon Appellant s counsel

of record, Dwight C. Moore.

Thank you for your assistance.
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cc: Dwight C. Moore, Esquire
Moore Law Firm, L.L.C.
26 North.Main Street
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