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TO:  THE HONORABLE CHIEF JUSTICE AND ASSOCIATE JUSTICES OF THE SUPREME
COURT OF SOUTH CAROLINA: |
Pursuant to SCACR Rule 242, the Appellants Upstate Forever, South Carolina
Native Plant Society and South Carolina Wildlife Federation respectfully- petition-th-is
Court for a Writ of Certiorari By which to review a final decision of the Court of Appeals,

dated May 25,2012,

CERTIFICATE OF COUNSEL
Counsel for Appellants Upstate Forever, South Carolina Native Plant Society and
South Ca_rolina Wildlife Federation hereby certify t'hat the Petition for Rehearing was
filed with the South Carolina Court of Appeals on June 11, 2012, and the Order Denying .
Petition for Rehearing was issued on October 23,2012.

QUESTIONS PRESENTED

L Did the Court of Appeals Err in Dismissing this Appeal as Moot by
Concluding that DHEC’s 401 Water Quality Certification, and the
‘Conditions Imposed Thereunder, Disappear when the Regulated Project is
Constructed?

II. Did the Court of Appeals Err in Dismissing this Appeal as Moot, Despite the
Availability of Effectual Relief Found in Regulation 61-68(D)(1), which

- Requires DHEC to Maintain Stream Flows Necessary to Protect Classified -

and Existing Uses and the Water Quality Supporting those Uses? '

III.  Can Lifting the APA’s Automatic Stay Render an Appeal Moot and Thus:
Deprive Appellants of the Right to Administrative or Judicial Review,
Despite the Availability of Effectual Relief?

IV.  Does DHEC have the Authority and Duty Under the Pollution Control Act
. and the Regulations Promulgated Thereunder to Require Minimum Flow
Releases of Water into the South Saluda River as a Condltlon of GWS’s
Permit and Water Quality Certification?




STATEMENT OF THE CASE

Procedural Posture

This- case arises from an appeal of the Department of Health and Environmental
Controlfs (“DHEC”) de'c'ision ';o issue a 401 Water Quality Certiﬁcatic')n1 and |
- Construction in Navigable Waters permit to Greenville, Water System (“GWS™). GWS
requested the certification and permit in connection with the .COI‘lStrl.lCtiOI’l of a 7.8 mile,
42-inch Raw Water Transmiésion Main from the Table Rock Reservoir in Pickens
County to its end in Greenville County.

.The Petitioners filed a timely request for a final review conferénce before the
DHEC.Board, which was held on April 9, 2009. (App. pp. 17-22). Tﬁe Board voted to
afﬁrm the staff decision, stating that the ageﬁcy could not issue conditions for minirﬁum
stream flows on the South Saluda River. The Board issued its Order on May 8, 2009.
(App. pp- 37-39). The Petitioners ﬁlegl a timely request for contes‘tedAcase hearing before
the Administrative Law Court on June 5, 2009. (»App.,pp.v26-33). GWS filed a Motion to
‘Lift Automatic Stayl, to whicil the Appellants consented. The Administrative Léw Judge
issued an Order Lifting Automatic Stay on August 11, 2009. (App. pp. 11-12). On April

s

14, 2010, the Petitioners’ limited their appeal to the question of DHEC’s imposition of a

1

Section 401 Water Quality Certifications are the state component of the Clean Water
Act’s regulation of jurisdictional wetland fills. In other words, whenever an activity calls
for filling or altering waters that are subject to the Clean Water Act, a Section 401 Water
Quality Certification is required from the State, and a Clean Water Act permit is required
from the Army Corps of Engineers. As a part of its 401 Certification review, the State
(DHEC) is required to impose any conditions on the project necessary to protect State
water quality standards. The details of this regulatory system are discussed in the

~ Argument section below.

T




minimum flow release to the South Saluda River as a condition of its 401 water quality
certiﬁcation. |
On September 21, 2010, the Respondents filed a Joint Motion for Summary
Judgment. (App. .pp. 145-153). On NoverlhberAIO, 2010, the Petitioners filed a Response
- and Cross Motibn for Summary Jngment. (App. pp.l86-201). On December 1, 2010,
: Administrativé Law Judge J ohp D.- McLeod conducted a hearing on the motions. On |
January 20, 2011, the ALj issued an Order Granting Responden'tss Joint Motioﬁ for
Summary Judgment. (App. pp. 1-7). |
| On February 18, 2011, the Petitioners filed a Notice of Appeal in the Court of
Appeais. After.ﬁnal briéﬁng was completed on December 5, 2011, GWS completed
‘ constructioﬁ of the project. On March 2, 2012, Greenville Water Systerhs and DHEC
filed a Joint Motion to Dismiss. (App. pp. 533-547). On March 22, 2012, Appellaﬁts filed
a Return 'tovthe motion (App. pp. 548-564), and Respondents filed a Reply on April 9,
2012 (App. pp. 565-577). |
On May 25, 2012, without éddréssing the merits of this admini-strative appeal, the
Court of Appeals issued a twd-page Order dismissing the appeal as moot. (App. pp. 578-
579). ' |
The crux of this Petition for Writ of Certiorari is that without this Court accepting
‘jurisdiction, the extent of the Appellants’ judicial reviéw beyond the administrative
égency- itself will have been confined to a legally-ﬂawed, two-sentence 'conclusiop in the
Court of Appeals’ Ordér. The Order, if aliowed to stand, indicates that 401 Water

Quality Certifications issued by DHEC expire upon completion of construction and that




projects completed during the pendency of an appeal render the appeal moot. Both
cqnclusions difectly contravene well settled principles of administrative iaw in South
Carolina. The Order is particularly problematic in light of its poténtial to create
significant legal implications be’yond,the'context of this particular case. |

Underlving Facts of this Administrative Appeal

The 42-inch water‘line for which GWS sought a certification .and permit removes
water from the Table Rock Resérvoir (“TRR”) .in Pickens Couﬁty and tréﬁsports it to the
Greenville Water Systéms treétment plaﬁt in Greenville County. The TRR is owned.and
operated by GWS.

The Appellanfs’ interest in this préj ect centers aroﬁnd the South Saluda River,
which originates at the base of TRR, below the dam. The South Saluda-\is one of South

| Cardlina’s very few trout streams. The South/Saluda and its trilbutaries are used for
ﬁshing, including trout fishing, sSwimming, boating, and other public recreational

“activities. The South Carolina Departmént of Natural Résources (“DNR”) manages tﬁe
South_;Saluda River for three species of cold water trout -- brook, brown, and rainbow — -
and stocks the river with trout to pfovide for recreational trout fishing opportunitie.s.
(App. pp. 218-220). However, all of _these activities are cunéﬁtly threatened, as the South

.'.Saluda and its resources are’p‘re.sently ekperiencing significant adverse impacts due to the
low flows leaving TRR. Id. In short, Greenville- Water is not releasing enough water from
the TRR to maintain the historically high quality of the South Saluda.

DNR’s uncontradicted opinion is that water témperature’regimes and limited flow

are significant factors in species diversity, arid that trout habitat is limited because the




water is not cold enough to-support the trout population in the South Saluda River. Id.

AWarmer waters and limited flow are ﬁaving ad\_/érse impacts on the designated .uses of thé
River, and could dltimately result in a total loss of the natural, remnant trout population
which remain in the stream. Id. Again, these problems are a direct result of Greenville
Water’s‘fail.ure to release an adeciuate of water from the TRR.

According to a U.S. Geological Survey streanﬁ gauge, ﬂow.in the South Saluda

.was belo_w the “7Q10” (the mi_nimum flow needed for water quality and aqliatic health
under DHEC regulétions) 35% percent of the time over -the course of a recent five-year
measuring period ———fthgt is, fér one out of évery three days, there was not enough water in
the river for ﬁsfl, ﬁuch less trout, to survive. (App. pp. 221-229). »

The probiem is perhaps best summéd up by DNR, which has expressed that:
Dewartering one of the states’s most important freshwater rivers has, and
will Continue to, result in vast impacts to aquatic organisms and the entire
riverine system for many miles. Lack of water in the river obviously

causes direct negative effects upon aquatic resources, but it also impairs
the function of the entire ecosystem along the riparian corridor.

:(App. p. 203).

With this problem of flow in mind, the Appellants were immediately concerned
when Greenville Water proposed a project thét would give it the capacity to remove even
more water from the TRR and, in turn, deny even more water to the South Saluda. Since
the Table Rock Reservoir and dam--were built, GWS Ahas been using two 30-inch water
lines to transport water from the reservoir to the treatment plant in Greenvilie County.
The projéct at issue here includes construction of the 42-inch line and removal of one of

the existing 30-inch lines, while the remaining 30-inch line will remain in service,




significantly -increasing withdrawal capacity.

Greenville Water has maintained that while this project gives it the ability to
remove more water than in the past, it will not be dbing so. However, whether or not

more water will actually be removed from TRR, there is a clear causal connection

between the challenged pipe project and the amount of water»‘leaving the TRR, and the
Section 401 Certification process allows and requires DHEC to address the water level
issues that plague the South Saluda.’

-,

The Motion to Dismiss

After brieﬁng in the Court of Appeals was complete, but before arguments, the
Respondents moved to /dismiss this action as moot. The basis for the motioﬁ waé the
argument that after construction of the certified project (in this case the 42" pipe), the 401
Certification itself vanishes, and its conditions no 'longer bind the applicant. In particular,
the Respondents’ statgd fhis position a number of times in a number of ways: “[b]ecause
the project construction is compléte . .. there 1s nothing left for the Court to reverse,
modify, amend or affirm,” (App. p. 534);- “constructjon has bf:en fully cbmpletéd, and thé
Certification has no more legal effect,” (App. p. 542); “there exists no regulated project,”
Q; and “because the work haé béen completed,‘ the Certiﬁcati;)n ha_s ﬂo more force and
effect,” Id. The Respc)n’dehts dici not cite any authority for this novel position.

The Respondents’ motion further faulted the Appellants’ failure to end their

2

Again, the Court of Appeals never got to the point of addressing this argument on its
merits, so the legal basis for this position‘is not an issue squarely before the Court.
Nevertheless, as will become clear in later sections, the underlying merits of this case are
~ indirectly implicated in the Court of Appeals’ Order and therefore warrant some
discussion.




appeal of the 401 Certification and institute an appeal of DHEC’s “Final Approval to

Plgce Into Operation,” a document apparently issued by DHEC upon completion of
construction of the new 42" pipe. The motion contends that the 401 Certification is
“supplanted by” this document. Id. The Responden‘;s again do not cite any authority for
this position; nor a case, statute or regulation egplaining ‘whether the final Approval
“supplants” any other docurﬁent; nor an ins.tar.lce where a “Final Approval to Pléce Int(;
Operation’A’ has been deemed a contested case.

" The Respondents’ motion to dismiss concludes with a paragraph chalier_lging this
actiqn as presentihg a hypothetical ciues_t-ion; Specifically, the Respondents maintain that
the Appéllants have challenged only whether DHEC can impose flow cohdifions in the

‘South Saluda as a part of their Certiﬁcation, and not whether they- legally should have in
| this instance. (App. p. 543). |

The Court of Appeals’ Order of Dismiss_al

The Court of Appeals granted the Respondents’ motion to dismiss the appeal as
moot in a two-page Order that did not explain the basis for its decision. The court merely -
stated: “After careful consideration of the parties’ filings, we dismiss this appeal as moot.
Furthermore, we find 'the put;lic importan_ce exceptioh does noi apply to this appeal.”
(App. p.'579) Thé Court’s reasoning behind dismissing the appeal is not provided in thev
Order, leaving the Petitioner/ Appellants to guess what considerations were taken into
account.i'n‘ making the Court’;s decision.

Itis ciear, hov.vever, that to dismiss this action as moot, the Court df Appeals had

~ to conclude that Section 401 Certifications and their conditions have no legal effect after




the certified project is constructed.> Yet the Court of Appeals declined to make explicit |

even this most fundamental conclusion necessary for its holding. Ne.vertheless,A without
this Court’s intervention, this Order of dismissal will no doubt be cited as legal pre.cedent
that construction of a project terminates the challenge, despite ongoing admirﬁstrative
and/or judicial review. As will be éxplained b-elow, such a rule is problematic and
contrary to law.
 ARGUMENT

I. The Court of Appeals Erred in Dismissing this Appeal as Moot by

Concluding that DHEC’S 461 Water Quality Certification, and the

Conditions Imposed Theréundér, Disappear when the Regulated Project is

Constructed. |

The Court of Appeals did not explain the basis for its decision. Nonetheless, it is
reasonable to assume that it accepted one or more of the assertions in Respondents’
motion to dismiss. One-bf these is that Section 401 certifications expire when
construction of the certiﬁéd project is.complete. For any one or aH of the following
reasons, the position is patently wﬁhout merit. While the construction activity initiates
the Certification requirement, there is absolutely no indication that. the Certification

vanishes upon completion of construction.

3

As mentioned above, the Respondents also argued that this case presented a hypothetical
question. While the focus of Respondents’ Motion to Dismiss, and therefore necessarily
the Court of Appeals’ Order, was on the validity of the 401 Certification, the Appellants
will nevertheless also address the hypothetical question issue below.

8




A. The 401 Water Quality Certification RegulationS Provide for
Continuing Obligations that Survive Completion of Construction

Whenever an activity calls for ﬁlling‘/i.mpacting waters that are subject to the
Clean Water Act, a Section 401 Water Quality Certification is required from DHEC. The
purpose of the ce;’tiﬁcation review is to assess all water quality impacts of a project and
determine whether the project meets state 'wéter quality. standards. S.C. Code Ann. Regé.
61-101.F(2).* But it'is critical td note that this review cons-ists of more than a “yay” or
“nay” decision on whether water quality standards .are met. Regulation 61-101 gives
DHEC Broad authority to establish “any limitation, conditions, or monitoring
requiremer-lts necessary to assu_re. maintenance of classified and e;(isting water usAes

~ -and standards and compliance with other requirements-of these regulations or other

appropriate feq_uirements of State law” on an applicant’s water quality certification.” S.C. -

4 .
Regulation 61-101 was adopted to carry out the Clean Water Action Section 401
Certification requirements. Under R. 61-101, DHEC is required to consider “all potential
water quality impacts of the project, both direct and indirect, over the life of the project
including: : _ '
(1) impact on existing and classified water uses; ,
(2) physical, chemical, and biological impacts, including cumulative impacts;
~ (3) the effect on circulation patterns and water movement; ' :
(4) the cumulative impacts of the proposed activity and reasonably foreseeable

similar activities of the applicant and others.”
S.C. Code Ann. Regs. 61-101.F.(3).

.5

The Respondents admit that DHEC does have authority to impose the very same
requirement Appellants seek in this case — minimum instream flows — as a condition on
a 401 water quality certification, and that DHEC has, in fact, imposed a minimum .
instream flow regime as part of 401 Water Quality Certifications related to dams in the
past. (App. p. 151, Respondents’ Joint Motion for Summary Judgment).




Code Ann. Reg. 61-101(A)(5) (emphasis added). The argument that DHEC’s 401

Certification, along with the conditions, limitations and monitoring requirements attached
thereto, have no legal éffect after constructio.n is complete is inconsistent with DHEC’S
regulations and standard practice |

DHEC routinely piaces conditions» on 401 Water Quality Certifications that
survive well beyond the completion of the construction activity that neceésitated the
Certiﬁpation, such as long-term monitéring reQuirements and cphtinued fnaintenance and
protection of water quality. In fact, DHEC has imposed such conditions in this particular |
case. The very first condition imposed in. DHEC’s 401 certification of Greenville
Water’s project requires GW to follow best management practices “on and off the proj e.ct
sitt DURING AND AFTER CONSTRUCTION.” (App. p. 416) (emphasié added). This
condition demonstrates not only DHEC’s'aﬁthority to impose conditions extending |
beyond the construction period, but also DHEC’s authority to imi)ose conditions not
directly related to the project activity. As another example, condition 16 of the GWS
Certification requires GWS to maintain wetlands impacted during qdnstruction in an
“uncleared or uncut state.” (Apb. p. 417) (emphasis-added). Clearly such éondition
imposes obligations on GWS beyond the period of construction.

DHEC’s 401 Cértiﬁcation regulations proifide_ as to “enforcement of certification
decision and conditions” that DHEC may pursue e'nforcement “to correct or brevent
ad{/erse water quality impacts from construction or operation of activities for which
certification has been issuéd.” R.61-1014.H(2). Obviously, operation follows .
construction and the regulation clearly states that conditions can be imposed on the

“operation” of the certified project. Under Greenville Water and the Court of Appeal’s
‘ 10




interpretation, “operation” of the certified project would be completely outside the scope

of 401 consideration or enforcement.

DHEC’s 401 Certification regulations also provide that “[i]n assessing water

quality impacts of the project, the Department will address and consider . . . all potential

water quality impacts of the project, both direct and indirect, over the life of the
project.” R.61-101.F(3) (emphasis added). Thus, the regulation clearly provides tﬁét
water quality impacts can be addressed during the entire period of time that the project is
in operation. Under th¢ argument ad'vanced by Greenville Water, DHEC would

: _‘%consider” post-construction water quality impacts, “address” those impacts by imposing
éonditions necesséry to protect post-construction -water quality, and these conditions
would inexplicably die upon completion of construction.'

Finally, the enforccfnent provisions further provide that any State certiﬁcatior_l
condition be;:omes a condition of the corresponding federal permit. R.61-101 .H(l).6 In
other word;, DHEC’s 401 Certification conditions become conditions of thé-federal
Clean Water Act permit issued by the Corps under Section 404 and are enforceable
pursﬁémt to R. 61_-101 H(2). If the 401 conditions no longer bind Greenville Water aftér
construction, it must also be true that the Corps’_’CWA pefmit is no longer ¢nforceable
after construction is completed. Certainly such a conclusion is belied by the monitoring
énd enforcement actions regularly undertaken by the Corps Weil after project

construction.

6

See also, Clean Water Act, Section 401(d); explaining that any conditions imposed by the
State through the 401 Certification review become a part of the federal Clean Water Act
permit issued by the Corps. '

11




B. Completion of 'Cons'tructio'n Does Not Moot a 401 Certification

Because there is a Continu-ing Obligation to Comply
While there are no South Carolina cases on point, there are federal cases that have

held that a case is not moot simply because the construction activity authorized by an

environmental permit has been completed. In City of Olmsted Falls. Ohio v. U.S.

Environmental Protectior; Agency, 435 F.3d 632, 636 (6th Cir. 2006), the Plaintiffs

challenged a Clean Water Act 404 permit and 401 certiﬁéation for a plan to ﬁll a creek to
~ construct é new airport £unway. At the time the appeal was heard, the project Was
compléte and the creek was ﬁlled, Even so, the court determined that the case was ndt
moot. The court stated its conclusion as follows: “should Pl_aintiffs prévail in their suit,.
the permit issued . . . would have to be invalidated and another permitting procesé would
" be required. Because a live controversy exists with respect to the permit itself, we agree
that the issues raised in Plaintiffs’' complaint are not moot.” Id. at 636. Certainly _thé case

for mootness was more compelling in City of Olmsted than here, where the relief sought

by Appellants remains fully available without any jebpardy to the completed 42-inch

pipe.

Airport Neighbors Alliance, Inc. v. U.S., 90 F.3d 426 (10th Cir. 1996), was a
National Environmental Policy Act case in which the plaintiffs also brought chgllenges
) related to construcfion of a new runway. The runway had been constructed by the time the
case reached the 10th Circuit. In a holding» that draws many parallels to the instant case,
the cogrt concluded that the case was not moot because “[t]he majority of environmental
concerns surrounding [the new runway] relate not to the actual physical éonstructién of

the enlarged runway, but rather to the new patterns of commercial jets using the runway.”

12




Id. at 429. In much the same way, the environmental challenges in this case are not to .

actual phyéical constrﬁction of the new pipe, but rather to maintenance of minimum
stream ﬂbws released from the reservdir that the pipe removes water from. The 10th
Circuit’s holding rested on the fact that it could still award relief, even though
construction was- ‘completé. The same is ﬁue in this case.

We have found no case or other authorjty supporting the novel proposition
~advanced by the Respondents and presumably adopted by the Court of Appeals that 401
certifications expire upon completion of construction.’

C. In Light of Continuing Obligation to Comply, Effectu'al Relief Cléarl);

Available

If the 401 Certification and its conditions indeed have legal effect beyond

construction, the remedy the Apbellahts have sought throughout this action is viable, and

this case is not moot. .

7

‘See also, Ware v. U.S. Fed. Highway Admin., 255 F. App'x 838, 839 (5th Cir. 2007)
("despite the fact that construction is complete, appellants ultimately seek relief from
noise brought on by the highway . . . completion of construction does not undermine the
benefits of further noise mitigation measures . . . that could be added based on a new,
FAHA-compliant noise analysis"); Columbia Basin Land Prot. Ass'n v. Schlesinger, 643
F.2d 585, 591 n.1 (9th Cir. 1981) (challenge to EIS not moot where towers and
transmission line had been in place since 1978: "were the Court to find the EIS
inadequate, or the decision to build along Route D-1 arbitrary and capricious, the agency
would have to correct the decision-making process"); Pennsylvania Environmental
~ Council. Inc. v. Bartlett, 454 F.2d 613, 625-26 (3d Cir. 1971) (holding that completion of A
a road project did not moot claim because "[i]f we found that a violation of the federal
statutes relating to the protection of the environment had taken place, the fact that the
road was complete would not necessarily preclude the possibility of an equitable decree
making right some part of the wrong"); Buck Mt. Cmty. Org. v. TVA, 629 F. Supp. 2d
785,791 (M.D. Tenn. 2009) (case was not moot because the court could fashion effective
relief for NEPA violations despite completion of transmission line).

13




“A case becomes moot when judgment, if rendered, will have no practical legal -
effect upon [the] existing controversy. This is true when some event occurs making it

impossible for [the] reviewing Court to grant effectual relief.” Curtis v. State, 345 S.C.

557, 568, 549 S.E.2d 591. 596 (2001) (citing Mathis v. South Carolina State Highway
Dep't, 260 S.C. 3A44, 346, 195 S.E.2d 713, 715 (1973)): Ifthé court has the “power to .
grant a legally cognizable remedy requested by a party” then the case is not moot. United
States v. Hahn,"359 F.3d 1315, 1337 (10th Cir. 2004); Smith v. Plati, é58 F.3d 1167,
1179 (10th Cir. 2001) (“An issue becomés moot when it. becomes impossible for the court
to grant any effectual reliéf whatsoever on that issue to a prevailing'party;’). o

Applying those principles here, it is clear that effectual relief caln still be granted.

As has beeh refere-nc.ed' throughout this Petition, the remedy the Appellants’ seek is an
additional conditi'on on DHEC’s 401 Certification that addresses the issue of insufficient
flows in the South Saluda. Specifically, the Appellants rely on Regulation 61-101's broadb
command to DHEC to establish “any limitat_ion, conditions, or monitoriﬁg
requirements Iiecesé‘ary to assure maintenance of classified ana existing water uses
and standards” and Regulation 61-68's -impbsition of a mandatory duty; to protect and =
maintain stream flows (“stream ﬂ.()ws necessary to protect classified and existing uses
and the water q.l'lality supporting these uses shall .be maintained”). The Appellants
cdnfend that, together, these regulations authorizé aﬁd require a minimum flow condition
in this instance. 'fﬁe Appeﬂants were deprived of fhe opportunity to be héard on this
argument by the Court of Appeal’s dismissal. However, that condition can easily be

included in the 401 Certification for this disputed project, déspite the fact that

14




construction is complete.

In sum', in ordér for the Court to conclude that this case is moot, it would haVe to
find thaf no effectual relief or cognizable remedy could be provided. The religf sought in
' this case (modification of the Certiﬁcation conditions) is unique in the very fact that
: -construclztion of the dispu‘_[ed project in no way diminishes availability qf the relief.

II. - Lifting the Automatic Stay and Completing Constfuction.While this Abpeal

is Pending Doeé Not Render the Appeal'Moqt

AThe Appellants are asking this Court to exercise its discretion to issue a writ of
certiorari and to consider this appeal. A facto; weighing in favor of this exercise 6f
discretion is the potentially significant aﬁd far-reéching impacts of the Court of Appeals’
Order on cases brought under the S.C. Administrative Procedures Act (“APA™).

The APA pfovides for the automatic stay of challenged DHEC decisions, which
means tha£ the project in question cannot move fofward_ while the gppéal is pending. See,
SC Code Ann. § 1-23-600(H)(2). However, the APA authorizés the AdministratiVe Law .
Court to lift the automatic stay “for good cause shown or if no irreparable harm will
o'ccur.’_’ S.C. Code Ann. § 1-23-600(H)(4). With some regularity, Administrative Law
Judges do grant, and bartie_s do consent to, a partial of complete lifting of the automatic

stay 1n instances where relief can be accomplished after construction or partial

construction of the permitted activity. See. e.g., Heath Hill v. SCDHEC and S.C. Electric
‘& Gas Co., 2008 WL 3863539 (Order lifting automatic stay for “‘good cause”); MRI at.

Bellfair, LLC and Hilton Head Regional Medical Center v. SCDHEC and Southern MR],

2008 WL 5019941; Randy Slovic v. SCDHEC, OCRM., and Waccaméw Trace, 1999 WL
988662.

15



When this challenge was filed, the “automatic stay” provision of § 1-23-600(H) .

was activated, preventing Greenville Water Systems from undertaking any construction
activities until the challenge was resolved in the ALC. In this instance, however, the
automatic stay served little purpose, as it is the continued operaﬁon of the pipe (i.e., the
volume of water it takes away from the South Saluda), rather than the actual construction
of the pipe, that is at issue.® In other words, the Appellants r¢c‘ognize the need for the new
water pipe to replace the older deteriorating pipe and do not object to the path-and method
of pipe constructivon; the amouﬁt of water' entering the South Saludé. has nothing to do
with the actual physical construction of the pipe, and everything to do with'Gree_:nville

Water’s operation of the pipe and the TRR.

With this in mind, the Petitioners/Appellants were cooperative in consenting to
lift the automatic stay. The implications of this consent were considered, and the
Petitioners/ Appellants concluded tﬁat if they prevailed in the case, DHEC or the Court
would require minimum flows in Greenville Water’s 401 Certification, regardless.of the
fact that the h_ew pipe had béen constructed. Thus, construétion of the new pipe moved
fo;ward as the case moved forward in the ALC. EQentually the ALC granted the

Respondents’ joint motion for summary judgment, and construction of the new pipe was

completed while this case was pending before the Court of Appeals.

Greenvilie Water’s novel proposition, which the Court of Appeals presumably

accepted, is that where the automatic stay is lifted and the disputed project is corﬁpleted, ,

8

The Appellants initially objected to the method of constructing the new pipe, but GWS
later modified and improved its plan for the stream and wetland crossings.
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the case becomes moot. Under GWS’s argument and the Court of Appeal’s Order, lifting

the automatic stay, as specifically provided for undef the APA, becomes a tool for
mooting administrative cases.” Under such circumstances, no court should ever allow the
automatic stay to be liﬁed and no party should ever consent to its lifting. In actuality,
however, as the APA provides, lifting of the stay presumes that the project goes forward,
but the abpeal goes forward as w_ell, with a recognition that the permit or certification

under appeal could be reversed or modified by the reviewing court pbst-(':onstr'uction.

Parties regularly consent to lifting the automatic stay in tfle ALC when relief can
still be granted Vpost-completion. The Réspondents have faulted the Appellants’ for doing
so in this case. The Respondents would apparently have héc_i Petiﬁoners/Appellants
oppose the stay, though there was no practical or legal reason for doing sb. If the Court of ‘
Appeals’ Order is allowéd to sfand, the Respondents_ will likely have their wish in the
. future, as it _woﬁld be incredibly ill-advised for a party to.consent to lifting the automatic
stay under any circumstances. The Appellants are asking this Court to .in‘;ervene énd
prevent the Court of Appeals’ Order of dismissal from establishing t.he dangerous legal
precedent that construction of a challenged project necegsarily terminates DHEC’S ability
" to regulate that project under Section 401 and the jurisdiction of the court to hear the

challenge.

9

This proposition would also deprive the ALC of its jurisdiction in cases where the project is
constructed before the trial date.
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III.  The Questioh Raised by> Appellants is Not-Hypothetical

| Respondents’ Motion ‘to. Dismiss argued that the Apbellants’ limited their
chéllenge before the ALC toa sihgie hypothetical question. Again, with the two-pagé_
brder lacking much explanation, it is unclear whether .the Courf of Appeals considered |
this alternate ground for dismissal and, if so, whether it played any role in the Court of
Appeals’ conclusion that this case is moot. The Apbellants consider this to be a secondary
issue, just as it was presented in the Respondent’s motion to dismiss. (App. pp. 533-547). .
But in lighi of the Court of Appeals’ decision not to ekplain the reasons for its dismissal,

the Appellants will nevertheless address the issue in full.

The basis for the Resbondents’ hypothetical question argument is a letter from
Appellants’ counsel Amy Arfnstro'ng to the ALC. 4Tf1‘e letter reflects Ms. Armstrong’s
.communication to the ALC of the Appellants’ strategic decision to focus their challenge
"~ on thel central issue of flows in the South Saluda River. Neither that decision nor the letter

éommunicating it limits this appeal to a single hypothetical question.

vInitially the Appellants filed this case in the ALC challenging both (1) DHEC’.s
failure to impose a minimum flow condition in the South Saluda and also (2) the 42-inch
pipe’s actual construction. In particular, in the Appellants’ Request for Contested Case |
Hearing (the adminiétrative version of a complaint), the Appellants listed as one of their
grounds for challenge that: “DHEC erreci in not requiring a minimum flow release from
the Table Rock Dam and Reservoir into the Sout_h Saluda River.” (App. p. 30) (emphasis
>a'dded). Note that there is nothing hypothetical in the statemel:ut of this chéllenge. In otherA

words, the issue raised by the Appellants was not whether DHEC could have imposed a
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flow condition, but whether they had to impose that condition. As to the actual pipe
construction/pafh; the Appellants raised a number grounds for challenge,' all of which
“centered around the fact that the new pipe would have 26 total river crossings and would

disrupt at least three wetland areas. (App. pp. 27, 29-32).

- After Greenville Water modified and improved its plan for these crossings, the
- Appellants ciecided to limit the appeal to their most impértant issue: thdse related to the
level of flow/water in the South Saluda. 'Having made this decision, Ms. Armstrong wrote
a letter to the ALC éxplaining exactly that: “the Petitioners hcreb-y withdraw all other
grounds for appeal that are not related to this issue.” (App. p. 419) (emphasis added). As
‘explained in the letter, “this issue” is the “questi_on of whether DHEC has authority to

impose a minimum flow release to the South Saluda River.” Id.

In their motion to dismiss, the Respondents hung great importanée and assigned
great meaning to this letter. In particular, they argued that this lettef erased the challenge
clearly stated in the Request for Contested Case Hearing and left the sole issue as
whether, in a hypo‘thetical vacuum, DHEC M impose a flow éondition. (App. pp. 566-

- 570).

First, the letter must be considered in the context of the actual pleadings filed by
the Appellants in the ALC. Under anything other than the most strained of readirigs, it is

clear from placing Ms. Armstrong’s letter in the context of the Request for Contested ‘

i0

These grounds included: whether construction would “permanent_ly alter the aquatic
ecosystem in the vicinity of the project”and whether the river crossings would “adversely .
affect the use of and access to navigable waters.” See (App. pp. 29-32)
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Case Hearing that she was simply expressing that all of the grounds related to the actual
construction/path of the pipe (the 26 crossings and wetland impacts) were no longer being -
pursued. This interpretatioﬁ is obviously bolstered by the fact that the Appellants
consented to the automatic stay being lifted, allowing the 26 crossings and wetland
impacts fo occur while the action continued. Again, the Appellants’ pleading filed with'
the ALC clearly states f[hat “DHEC erred in not requiring a minimum flow release from

the Table Rock Dam and Reservoir into the South Saluda River.”

However, even throwing up blinders te the centent of the Request for Contested
Case Hearing and stri'ctly interpreting the content of the letter, it is clear that whether
DHEC should have imposed SouthA Saiuda flow requirements 'en Greenville Water is
" “related to” the issue of whether they have the authority to do so. The Appellants’
pleading’s in fact raised several grounds that are “related to’; the issue of DHEC’s
aﬁthority to impose flow conditions for the South Saluda. One of these is of course
whether “.DHEC erred in not requiring a minirhum flow release.” Bqt other grounds
“related io” this issue were raised in the Requested for Contested Case, including that:
“The proposed activity would increase the_withdrawal capacity from tfle Table Rock
Reservoir, resulting iq adverse impacts to circulation patterns and water movement m the
South Saluda River, in violation of R.61-101 .F.3(cj(3).” (App. p. 30). Ms. Armstrong’s
- letter simply states that these related claims, as they were stated in the Request fer

Contested Case, will be the Appellants’ sole focus going forward.

| While the plain language of these relevant documents should be enough to defeat

the Respondents’ strained reliance on Ms. Armstrong’s letter, their argument is further
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weakened by the content of the Appellants’ filings in the ALC subsequent to the letter.""

The Petitioners/Appellants have steadfastly argued that DHEC not only has the aﬁthority
fo r'equire minimum flows, but also the mandatory-duty to do so unaer the present
circumstances. The Appellants’ Cross Motién for Summary Judgment in the ALC is
illustrative, in that it contains fhe following statements of Apéellants’ argur’nent; the “
appiicable DH:EC régulation “mandétes that DHEC impo_se [those] conditions™; “the
water classification and standards regulations require that existing uses in all w;aters shall
be protected”; “The Department is reguir_ed to ‘use‘ appiicable criticalvﬂow conditions for
“the protection and maintenance of aquatic life’”; “It is precisely these critical flow
conditions necessary to protect and maintain the trout fisher and aquatip life of the [South
Saluda River] that must be part of DHEC’s certification of the GWS pgnnit”; “South
Carolina’s [water quality regulations] require the imposition of minimﬁm stream flows

necessary to protect existing uses and water quality”; and DHEC “has the authority to act,

and it must be required to act consistent with the [Pollution Control Act] and its

regulations.” Exhibit 1, pp. 10-15 (emphasis added).

It is clear by taking even a cursory glance at Petitioner’s Cross Motion for
Summary Judgment, which, unlike the letter relied on by Respondents, is a document to
which the court should look for issues of preservation, that Petitioners/Appellants have

consistently presented the issue of DHEC’s mandatory duty to impose flow conditions

11

Regardless of the content of the letter, issues are not preserved based on the content of
informal correspondence with a court. See Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497

S.E.2d 731, 733(1998) (holding in order to preserve an issue for appeal, it must be raised
to and ruled on by trial court).
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and have not limited themselves to the hypothetical question Respondents draw from one

poorly interpreted letter.

IV.  DHEC Has the Authority and Duty to Impoese a Minimum Flow Release

Condition on GWS’ 401 Water Quality Certification

As discussed above and in Section I, DHEC has the authority to impose
cbhditions on 401 Water Quality Certifications, including conditions that survive
- completion of the permitted activity. See S.C. Code Ann. Reg. 61-101(A)(5). DHEC
also has express'authority to “proteét élassiﬁed and existing uses, such as beio‘w darﬁs
and in tidal situations.” S.C. C;)de Ann. Regs. 61-68.C.4.a.(2). And DHEC has a
mandatory duty to maintain “stream flows necessary to protect classiﬁed and existing
uses and the water qpali_ty suppc;rting these uses.” S.C. Code Ann. Regs. 61-68.D.1.b.

Specifically, the regulations provide that:

“[e]xisting water uses and the level of water quality necessary to protect
these existing uses shall be maintained and protected regardless of the
water classification... Existing uses and water quality necessary to protect
these uses are presently affected or may be affected by instream modifications
_or water withdrawals. The stream flows necessary to protect classified and
existing uses and the water quality supporting these uses shall be
maintained consistent with riparian rights to reasonable use of water.”

$.C. Code Ann. Reg. 61-68(D)(1)- 61-68(D)(1)(b) (emphasis added).

In combination, these provisions not only authorize a condition providing
minimum instream flows to be released from the Table Rock Reservoir into the
South Saluda, but also require such condition in order to ensure sufficient flows

needed to protect classified and exist'ing uses.
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The States’ authority to impose flow conditions to ensure compliance with

State water quality standards authorized under Section 303 of the CWA was

- addressed by the United States Supreme Court in PUD No. 1 v. Jefferson County,,
51 1- U.S. 700,114 STCt. 19OO (1994). The PUD No. 1 case involved a challenge to
a state environmental agency’s authority to require, as a condition to its § 40 1- water
qu_ality certification for the construction of a hydroelectric facility, the maintenance

of minimum instream flows below the dam.

In PUD No. 1, as in this case, the applicant argued that minimum instream
flow conditions were unrelated to the speciﬁc diécharges for which § 401 water
quality certification was required. Id. at 712, 114 S.Ct. at 908. The U.S. Supreme
Court flatly rejected that argument.”” Id. at 711, 114 S.Ct. at 1908-09. The Co-urt A
reasoned that “if § 401 consisted solely of subsection (a), which refers to a state
certification that a “discharge” wiu comply with certain prdyisions of the Act,”
then the applicant’s challenge to “the scope of the State's certification authority

would have considerable force.” Id. at 711, 114 S.Ct. at 1908.

But the Act also contains subsection (d), which “expands the State’s
authority to impose conditions on the certification of a project . . . ‘necessary to

assure that any applicant’ will corhply with” the Clean Water Act and any state

12

The dissent in PUD No. 1 argued that the State requirements under Section 301 apply

only to discharges. The majority rejected that interpretation and ruled that the CWA

contains a “broad enabling provision which requires states to take certain actions,”

. including to establish limitations necessary to meet water quality standards. Id. at 713, FN
3,114 S.Ct. at 1910 ' ‘
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requiremenfs. Id., 114 S.Ct. at 1909 (emphasis added). The purpose of the State’s

review authority under § 401 is to assure compliance with water quality standards
and maintenance of éxisting uses. In PUD No. 1, the State asserted that minimum
instream flows were required té _enéure compliance with state §vater quality
standards. The U.S. Supfeme -Court agreed that under the 401 certiﬁcation
pr.ogram, the State has the broad authority to impdse condi.tions o.n the .applic.ant
that are unrelated to discharges, But necessary to enforce water quality standards.

Id.

The Appellants presented the merits of their challenge, of which this
section is only an overview, to the Court of Appeals but were denied

consideration on-the basis of mootness.

CONCLUSION

The Appellants hereby petition this Court for a Writ of Certiorari to
consider whether fhe Court of Appeals érroneously_ dismissed this éppeal without
heafing the mérits, and whether the ALC erred in granting summary judgment to
the Respondents. If this Court does not accépt jurisdicfion, the Court of Appeals
Order could potentially hold significant implications fof future review of DHEC l.
decisions and absolutely wiil deny the Appellants an'opportunity for judicial

review of this administrative decision, as guaranteed by Article I, Section 22 of

the S.C. Constitutioh.

24




Georgetown, South Carolina

November 26, 2012

Respectfully submitted,

ol Gl

Michael Corley
Amy E. Armstrong
SOUTH CAROLINA ENVIRONMENTAL
LAW PROJECT
Mailing address: Post Office Box 1380

‘ Pawleys Island, SC 29585
Office address: 430 Highmarket Street

‘Georgetown, SC 29440

Telephone  (843) 527-0078
FAX (843) 527-0540

Attorneys for the Appellants

- 25




STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

“APPEAL FROM THE .ADMINISTRATIVE LAW COURT
John D. McLeod,; Administrative' Law Judge

Case No. 2011-186086

Upstate Forever, South Carolma Native Plant Soc1ety, and ' o
South Carolina Wildlife Federat1on ..................... e Appellants,

VS.

South Carolina Department of Health and Environmental Control anclf -
Greenville Water Systems, . ... .oovvvninnnnenns ER . Respondents,

CERTIFICATE OF SERVICE

] hereby certify that on this date [ served the Appellants’ Petition for Writ of Certiorari -
and Appendix upon counsel for the Respondents GWS and DHEC by placing copies of same in
the United States mail; first class postage prepaid, addressed as follows: .

: Randolph R. Lowell, Esquifé _' . Stephen Hightower, Esquire
‘Willoughby & Hoefer, PA DHEC Legal Office -
Post Office Box 8416 - , 2600 Bull Street
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ADMINISTRATIVE LAW COURT

Upstate Forever, South Carolina Native Plant ) Case No. 09-ALJ -07-0226-CC
Society, and South Carolina Wildlife Federation, ) ' ~ ‘
) ‘ ,
Petitioners, ) PETITIONERS’ RESPONSE TO
) RESPONDENTS’ JOINT MOTION
vs. ) FOR
) SUMMARY JUDGMENT
- South Carolina Department of Health and ) AND CROSS MOTION
Environmental Control and Greenville Water ) ' FOR
System, ) SUMMARY JUDGMENT
. ) A
Respondents. )
)

TO: ADMINISTRATIVE LAW JUDGE JOHN D. MCLEOD AND ALL PARTtES AND

- THEIR ATTORNEYS

PLEASE TAKE NOTICE The Petitioners Upstate Forever, South Carolina Native Piant -

Society, and South Carolina Wildlife Federation kereby respond to the Respondents’ Joint

3]

Motion for Summary Judgment and move this Co_u_;t, pgrsuant to:ALC Rule 19 and SCRCP Rule
56, for an Order granting su@aw judgment in favor of the Petitioners. T |

' This motion is based on the pleadings and exhibits attached hereto, all_‘"of Wh_ic_:ﬁ show that
there”is no ‘genuihe issue of material fact and‘ tﬁe Petitioners are énﬁtied td judgment aé z; métter

of law, in that the South Carolina Department of Health and Environmental Control has express

_or implied authority to impose a requirement for a minimum flow release to the South Saluda

River from the Table Rock Dam and Reservoiras1) a cbndition of its 401 Water Quality
Certification, pursuant to Reglilatibn 61-68 and 61-101 and/or 2) pursuant to its authority under

other laws and regulations.

SC ADMIN. LAW COURT -




Overview bf the Case
Greenville Water System (“GWS”) owns and operates the Table Rock Dam and
Reservoir (“TRR”) in northern Pickens County: Since the dam was built, GWS hés been using
two 30 inch raw water transmission mains (hereinafter referred Ato as “RWTM?”) to transport -
water from the resex;voir té the treatment plant in Greenville County. GWS proposes to construct
a 42-inch, 7.8 mile long RWTM frqm the Table Rock Reservfgir. The project includes the
removal or segmentation of one of thé existing 30 iﬁch RWTMs, while the remaining 30 inch
RWTM will remain in sewice.
Immediatély'below the dam is the Squfh Saluda River (“SSR”), one of South Carolina’s
“very few trout streams.‘ The SSRand its tributaries are used for ﬁshing’(includirvlg trout),
swimming, 4boating, and other public recreation activities, as well as a source of irrigation for
‘ prpdhction of food érops._ |
» Table Rock Reservoir and all of the streams flowing into it are clas;siﬁed as “Outstanding
Resource Waters,” the highest possible water quality classification in vS‘out-h Carolina. Yet the
“water quality classification of the South Saluda River immediately below the d_ém is “Trout Put,
Grow and Take,” two levels belqw _the “Outstanding ,Resburc-e Watgrs” classfiﬁcétion._ ! But fo?
~ the d.am, the SSR would be‘c.lassiﬁed as an Outstanding Resoﬁr_ce Water; the lower claésiﬁéétibn

is the direct result of GWS’s operation, management, and use of the TRR.

: 1“Trout‘P'ut, Grow and Take” is the current classification for the SSR and includes
“freshwaters suitable for supporting growth of stocked trout populations and a balanced

- - indigenous aquatic community of fauna and flora. Also suitable for primary and secondary

contact recreation and as a source for drinking water supply after conventional treatment in
accordance with the requirements of the Department. Suitable for fishing and the survival and
propagation of a balanced indigenous aquatic community of fauna and flora.” S.C. Code Ann.
Reg. 61-68.E.2(b).
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Both the dam itself and GWS’s operation and managemenf of it have serious adverse
impacts on water quality, aqeatic life, and the existing use of Trout-Put, Grow and Take of the
SSR. The Petitioners, the S.C. Department of Natural Resources ("DNR”) and the U.S. Fieh and
Wildlife Seﬁice (“US?WS”) have pointed out the obvious and devastating impacts of GWS’s
- dam operation on the river, the river’s trout fishery, other aquatic life, and public recreation
(fishing, swimming, wading and paddling). (Exhibit A, DNR letter, dated iune 20, 2008; Exhibit
B, DNR letter dated September 15, 2008 ; Exhibit C, USFWS letter, dated September 19, 2008).

Table Rock Reservoir was built in the 1930s, prior to any environmental regulatiens, and
" no miﬁimum flow requirements have eeen in effeet for.this reservoir.” The result is thet the SSR
has had a deficit stream ﬂow‘resul_ting in impacts to ﬁsh, mussele, and other aquatic ofganisme.
(Exhibits A, B& C). Trout need oxygenated cold water to survive and reproduce. (Exhibit D,
DNR Report, dated September 13, 2010). But whee mountain streams are impounded or |
aammed like the SSR has been ,wi.th the TRR, there is less flow often resulting in sigqiﬁcantly
warmer wetei' downstream. /d. DNR believes that reductione in flows likely caused the decrease
in species diversity of fish present in the SSR. Id

The lower water quali_ty classification la'nd ecological impacts found by DNR and USF WS
are the direct result of the 1ack of a minimum ﬂoW felease to the SSR..

For five years, the U.S. Geological Survey operated a stream gauge on the SSR_ only a
| short distance below the Table Rock Dam. (E;(hibit E, Afﬁdavit of Dr. Dave Hargett dated

September 13, 2010). According to data from this gauge, flow in the SSR was below the “7Q10”

2Whe_n a reservoir or dam is constructed or re-licensed under current laws, minimum
instream flows are regularly included as a condition to the 401 water quality certification. -
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(the minimum flow needed for water quality and aquatic health) 35% per cent of the time‘..
- (Exhibit E).

Both DNR and USFWS point out that the new 42-inch RWTM ruﬁning in parallel with
an existing 30-inch AARWTM is likely to cause further ¢nvironmenta1 degradation below thg TRR
as capacity for water withdrawal increases. (Exhibit A, B & C). Despite GWS’s claims that it
will not withdraw a greater capacity of water than it currently withdraws, the fact is that GWS
will have the abiiity to withdraw a greater capacity of water with the water line. But even if there
1S no increase in water‘ withdrawal, GWS’s'continued operation,-and management of the TRR
without a required minimurn ﬁow release' will result in inadequate flow to the SSR_ and
continuing violations of the water quality standards. |

" DNR has proposed a minifnum flow release regimé fhat varies with the season of the year
and allows lower releases in times of drought. (Exhibit D). Minimum flows will acidress the
needs of the public and thc;, natural resources dependent on a healthy river system. fd: GWS has
rejected the prbposal, and DHEC refuses to require GWS to comply with it.

In order to‘ construct the RWTM, GWS had_to obtain two app'rovalg from DHEC —-a

| Navigable Waters Per‘mﬁ and a 401 Water Quality Cé_rtiﬁcation = and a Clean‘Wate; Aqt S_ectién
404 Permit from the U.S. Army Corps of Engineeré. ' | :

DHEC issued the Navigable Waters Permit and the 401 Water Qﬁality Certification for
the project without requiring a minimum flow release as a condition of »the permit and
cértiﬁcétion, coﬁténding that it ciées not hav-e authority t(-)‘ do so. The DHEC Board afﬁnﬁed the

staff decision dn the grounds that the agency lacks such authority.



ARGUMENT

L The Respondents Have Failed to Provide Any Legal Basjs for Granting Summary

Judgment

The Respondents argue that théy should prevail as a matter of law because 1) minimum
" instream ﬂow requireménts are outside the scope'of the water quality certiﬁcation and 2) the Inter
Basin Transfer Registration regulates withd;awals from the reservoir. Neither of these assertions
has merit and there is no legal support for Respondents’ argument that DHEC does not have
authority to impose minimum instream flows as a condition of its water quality certification.

A. There-is no statutory or regulatory prohibifion on imposing a minimum

instream flow condition as a part of DHEC’s water quality certification |

The Respondents admit that DHEC does have authority to impose minimum instream
ﬂows as a condition to a 401 water quality certification, and thaf DHEC has, in fact, previously
done so. (Respdndénts’ Joint Motion for Sumrhaﬁ Judgment, p. 7). Respondents simply assert
that DHEC cannot impose those minimum instream flow conditions on fhé w#ter quality
certification for GWS’s project.

Notably, the Réspondents point to no statuto’rsf or regu.latory support'fo_r its position.
Respondents’ argument has no legal basis and is contrary to the plain language of the 401 Wéter
» Quality Regulations at R. 61-101, the Water Quality Standards .at R. 61-68, and case law

interpreting the 401 program, as discussed more fully below in Section II.



B. The Interbasin Transfer Registration Does Not Preempt the Pollution
Control Act and Its Regulations

The Interbésin Transfer Registration (“IBTR”) is authorized under the Interbasin ’fransfer
Act (“IBTA”), whi-ch_ regul_ates water withdrawal rates for the TRR. S.C. Code Ann. § 49-21-10,'
et seq. The IBTA authorizes DHEC to “grant, deny, or issue with conditions as to quantity or
'qualities of water, a permit to any person for any interbasin transfer of water.” SC CoderAnn. §
49-21-30.A. The stated purpose of the IBTR is to “protect the supply of water within designated -
river basins through the establishment of procedures to register, permit, and otherv?ise regulate-
the interbasin transfer of water.” S.C. Code Ann. Regs. § 121.12.1.

The Reépondents essentially érgue that ihe IBTA preempts DHEC’s authority under the
South Carolina Pollution‘Control Act (“PCA”) and othgr statutes and regulations to require a
minimum flow ;élease into the SSR. The argufneﬁt has no merit. DHEC;s authority to impose
instrearh ﬂows derives ﬁom a sepérate statutory and regula;tory scheme under which GWS mﬁst
also receive approval, apart from approval under' the IBTA.

Unlike the Interbasin Transfer Act, the Pollution Control Act and its 401 water quality
certification and water classiﬁcatipn and st.anda4rds fegulations are specifically aimed at |
prbtecting water quality and existing uses of our State’s waters. The PCA gives DHEC
“authorit}./ to abate, control, and prevent pollution” in furtherance of the State’s policy td
“‘maintain reasonable standards of purity ;)f the air -and water reséufces of thé State, coﬁsistent
with the . . . propagation and pro?ection of terrestrial and maﬁﬁe flora and fauna, and the
protection of physiéal property and other resources.” S.C. Code Ann. § 48-1-20. DHEC also has

authority to “take all action necessary or appropriate to secure to this State the benefits of the
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Federal Water Pollution Control Act . ... any and all otherv Federal and State acts concerning air
and water pollution control.”® S.C. Code Ann. § 4_8-1-50(17).. Finally, the PCA éives DHEC
authority tb “[1]ssue, dény, revoke, suspend or modify permits, under such conditions as it may
prescﬁbe for the di.schargc': of sewage, industrial waste or other waste or air contaminants or for
- the installation or operation of disposal sys-tems or sources or parts thereof.” S.C. Code. Ann. §
48-1-50(5). Th¢ 401 water quality regulations and the water classifications and standards
regulations implement the directives of the PCA, as more fully discussed in Section IL.

Thgre is no conflict or inconsistency be‘;ween the two programs.  The IBTA regulates
only the transfer of water from one Watershed t; another, while the PCA broadiy regulates water
quality in all watersheds of the State. In fact, the IBTR for the TRR expressly recognizes thé
applicability and enforceability of laws like the PCAand it regulations: “Nothing in this
Registration shall be construed to preclude the institution of any legal action or relieve thé
rggistrant from any responsibilit.ies, liabilities, or penalties established pursua;nt to any épplipable

- State'law or regulation.” (Exhibit F, IBTR). Clearly, there is no preemption.
The Respondents’ motion amounts to general statements unsupported by legal authority

a_nd they have failed to carry their burden of proof under the standard for summary judgment.

3Under the Federal Water Pollution Control Act (“CWA?”), states are required to establish
water quality standards which reflect designated uses of the navigable waters including
- propagation of fish, wildlife, and recreational purposes. 33 U.S.C. § 1313(c)(2)(A).. With
established water quality standards, a state is required to “protect the public health or welfare,
enhance the quality of water, and serve the purpose of’ the CWA. Id. The CWA was enacted to
- “restore and maintain the chemical, physical, and biological integrity of the Nation’s waters.” 33
' US.C. § 1251(a). A key goal of the CWA is the “protection and propogation of fish, shellfish,
and wildlife provid[ing] for the recreation in and on the water.” 33 U.S.C. § 1251(a)(2).
' In furtherance of the CWA’s objectives, the Act requires the State to enforce water
quality standards for intrastate transfers. 33 U.S.C. § 1319(a). The State enforces these -
standards through its Section 401 Water Quality Certification of a Federal CWA Section 404

. Permit. 33US.C. § 1341.
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II. DHEC Has Authority Under the CWA, the PCA and Regulations 61-68, 61-69 and
61-101 to Require a Minimum Flow Release; Therefore, the Petitioners Are Entitled
to Summary Judgment
Asa prelif_ninary matter, the 401 water quality certification is the underlying Department

activity giving rise to this challenge. The Respondents suggest that if no water quality

certification were required, then.Petitioners concerns regarding minimum flow limits would
exist, but could not be addressed, citing a “hypothetical” under which a water line is constnicted
entireiy in uplands. This hypothetical is inapplicable for two reasons.

First, we do have a required wafer quality certification in this case and the review
authority under the régulations is sufficiently broad to impose minimum flows. Second, even if |
there were no water quality certification, DHEC has authority under the PCA and Regulaﬁon 61-
68 to impose minimum instream flows sua sponte. | |

Pursuant to the Clean Water Act and the PCA, DHEC has established its water quality
standards program (Regulations 61-68 and 61-69) and its water quality certification program
(Regul;ltions 61-101). Under both programs, the agency haé the authority to require a minimum
flow release to the South Saluda River. -

| DHEC applies its Water:Quality Certification Regulation 61-101 to detennine whether a
proposed proj ect requiring'a federal permit or license will be certified as 'complying with South'*
‘Carolirixa’s»v;/ater qﬁality sté.ndardé and régulatioris. The: Water Q‘uality Certiﬁéation Regulatiqns
give DHEC the aﬁthorify to establish:‘;aﬁy limitation, cénditfons, or monitoring ;'ec.]u_itreménts' '
necessary to assure maintenance of classified or existing water uses and sténdafd§ and

_cdmpliance with other requirements of these regulations or other appropriate requirements of



State law” on an applicant’s water qualit}; 'certif"lcation. S.C. Code Ann. Reg. 61-1-01(A)(5‘)

~ (emphasis added). There is no limitation -on the agency’s scope of review and authority qnder '
Regulation 61-101, and DHEC has the authority to impose whatever conditions or requirements
are necessary to protect water quality and existing uses, including minimum flow releases. The
DHEC_Board affirmed staff’s issuance of a 401 certification to GWS in this ‘caée, but claimed the
above language did not give authority to impose minimum flows.

In order to implement Regulation 61-101’s requirement for maintaining “classified or
existing water uses and standards,” the De_partrﬁent must apply the water classification and
standards Regulations 61-68 aﬁd -61-69'.' Similar to Regulation 61-101, tﬁe scope of the agency’s
authority under.R. 61-68 and 61-69 is broad and specifies that minimum ins?ream flows must be
mgintained to protect existing uses and water. quality. S.C. Code Ann. Regs. 61-68.D.-1. “All
4 existing water uses aﬁd the level of_watcr quality necessary to protect thdse uses must be

maintainéd and'protected uﬁder all circumstances.” S.C. Code Ann. Regs. 61-68.D.1. The
overriding principle is improving the quality of the State’s waters; all doubts must be resolved in
favor of improving water quality and against degradation.'

. The regulations cbntiﬁue th‘at:“e,vt‘i;sting uses and water qua_l.ity n_'ece;sary_to pfqtect tfzese
uses are preséntly aﬁ"ected or may be aﬁ’ectéd by iﬁstreqm mo'diﬁcations or water Withdr.'awals.»
The stream flows necessary to protect classified .and ex_z'stir{g uses and tbe water quality - "

‘supporting the's-e uses shall be mafnta.z'nea cénsistent wiih ripérian riéhts to réasbnéble usé of o
- water;;’ S.C. Code Ann. Regs. 61-68.D.1.b.(emphasis added).‘ In addréssing,“Fl_oW requirements,

prohibitions and exceptions,” Regulation 61-68 gives DHEC express authority to impose .



conditions to “proteet classified and existing uses, such as below dams and in tidal situations.™
S.C. Code Ann. Regs. 61-68.C.4.a.(2) (emphasis added).
Regulation 61-68 thus recognizes that wate_f witﬁdrawal may adversely affect existing and
classified uses, in this case Trout-Put, Grow and Take waters, and mandates that DHEC impose
“conditions to protect these uses, regardless of whether- there is a water ouality certiﬁca_tion. of
course, in this case there is a water quality certification, and the PCA and Regulation 61-101,
promulgated pursuant to the PCA, authorize DHEC to impose conditions as part of the
certification. S.C. Code Ann. Reg. 61-101(A)(5). |
The water classiﬁcation and standards regulations were pfomulgated pursuant to the PCA
to implenient the goal of improving the quaiify of the State’s waters. In furtherance of this goal,
the water classification and standards regulatlons reqdlre that ex1st1ng uses in all waters shall be :
protected. S.C. Code Ann. Regs. 61 68 C 3. As d1$cussed above the existing use for the SSR is
“Trout-Put, Grow and Take,” which means the waters are suitable for supporting growth of
stocked trout populations and a balanced indigenous aquatic community of fauna and flora. S.C. -
* Code Ann. Regs. 61-68.E.2(b). The regulations set forth numeric criteria for flow requirements

necessary to protect the existing uses.’>”

‘DHEC also has express authority to impose conditions in connection with any alteration
of existing constructlon Or new constructlon in the State s navigable waters. S. C Code Ann.
Regs 19-450.- -

5Nurr_lerlc criterial for aquatic life and human health are numeric values for specific
parameters and pollutants or water quality levels which have been assigned for the protection of
the existing and classﬁ'led uses for each of the class1ﬁcat10ns in South Carohna S C. Code Ann.
Regs. 6168A1b Co : .
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The numeric criteria require the Department to “consider conditions that are comparable
to or more siringent than 7Q10° where appr_bpriate to protect classified and existing uses, such as
- below dams gnd in tidal situations. Only those situations where the use of 7Q10 flows are
determined to be impractinable, inappropriate, or insufficiently proteciive of aquatic life uses
shall be considered as a situation in which thel Dépa@ent rnay consider othen flow nonditions.’,
S.C. Code Ann Regs. 61-68.C.4.a.(2) (emphasis added). The Department is required to “use
applicable critical flow conditions for_the protection and maintenance of aquatic life for, but not |
‘ limited to, the follnwing: pefmit issuance . ..” S.C. Code Ann. Regs. 61-68.'C.4;a.(3). Itis -
precisely these critical flow conditinns necessary to protéct and maintain the trout ﬁnnery and
 aquatic life of the SSR tnat must be part of DHEC’s certification of the GWS perfnit;

Respondents have provided‘ no indication in their rnntion why this clear difective :does‘ not
cover conditions related to minimum flow or does not apply to this project. Regardless of |
. Respondents’ contentions about the relationship between TRR and the RWTM, DHEC’s scope
of review for water quality certiﬁcationsAis sufficiently broad under Regulations 61-68, 61-69-and
61-101 to authorize review of all the water quality impacts stemming from or relating to a
p_rqpose‘d' a;ciipn. It mntters not tnat -GW'S will at some poinf nend to apply for nn Int’ert.)'a‘sivn'
Transfer Registration from DHEC under 2 séparéte pérmifting p_rn gram: Indeed, the US
Suprerne Court has ruled tnat States have authority to impose rninimurn flow requinements to

protect a downstream fishery pursuant to § 401 of the Clean Water Act, despite Othe; perrn_itting -

$7Q10 “means the annual minimum seven day average flow rate that occurs with an
average frequence of once in ten years as published or verified by the U.S. Geological Survey
(USGS) or an estimate extrapolated from pubhshed or venﬁed USGS data ”S.C. Code Ann
Regs. 61-68.B.2.
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requirements. PUD No. 1 of Jefferson County v. Washington Department of Ecology, 511 U.S.
700 (1994).

The PUD No. 1 case is directly on point. In PUD No. 1, the Court held that § 401 gave
states authority to condition water quality certification based upon minimum instream ﬂow-
requirements designed to ensure corﬁpliance witﬁ Stafe water quality standards, or any other
appropriate requirement under state law. The PUD No. I case involved a.challenge to a state
environmental agenpy; s authority to require, as a condition to its water quality éertiﬁcation for
the construction of a hydroelecfric facility, the maintenance of minimum instream flows below
the dam. Like DHEC, the Washington Departrrient of Ecology had adopte(i comprehensive water
quality standards and reguiations, including an antidegradation policy.’

The Suprerﬁe Court affirmed the lower court’s ruling that the “antidégradation provisions of
the State's water quality standards require the irhposition of minimum stream flows.” 5 141 U.S.
700, 710 (1994). Similar to that case, South Ca_roliha’s antidégradation provisions reqﬁire the
impositipn of minimum stream flows necessary to protect existing uses and water qﬁality from
impacts re;ulting from the operation of dams. Specifically, ouf State’s antidegradation policy
‘states that “[e]xisting uses‘ and water quality rieceSsary to prbtgcf these uses are pre.sent1y4a.ffvected N
or may be affectc%l by instreé.m modiﬁéations or water Qiihdrawais. The sfream floWs necessary
to protect classified and existing uses and the water quality supporting these uses shall be

maintained consistent with riparian rights to reasonable use of water.” S.C. Code Ann, Regs‘.

"In the PUD No. 1 of Jefferson County case, the Washington antidegration policy stated
that “[in no case, will any degradation of water quality be allowed if this degradation . . . causes
long-term and irreparable harm to the environment.” 511 U.S. at 707. The State imposed a
minimum flow to maintain water quality and natural habitat of indigenous fish and uses of the
State’s waters. »
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61-.68.D-. 1(b). South Carolina’s antidegradation policy is consistent with EPA's regulations
_implerﬁenting the Clean Water Act, which require that state water qﬁélity standards linclude “a
statewide aﬁtidegrad_ation policy” to ensure that “[e]xisting instream water uses and the level of
water quality necessary to protect the ‘existing uses shall be maintained and protectéd.” 40 CFR §
131.12 (1993). |

The Supreme Court in PUD No. I ruled that the state’s authority to impose minimum

. ‘
flow requirements would not be limited on the theory that it interfered with FERC’s authority to

license hydroelectric projects. The GWS pfoj ect is similar to the PUD No. I case in that Both
projects requir'ed‘a water quality certiﬁéatiqn in addition to anothéf permit or autherization to-
implement th_e préj ect. The Supreme Couft deﬁnjtively ruled that fhe State’s authority to impose
- minimuﬁ flow requirements under the water quality certification program could not be limitéd_
sirriply because the project requires an alternate additional permit. |
In rejecting the argument that the Clean Water Act does not apply ;co flow issues, the
Supreme Court held that: | |

In many cases, water quantity is closely related to water quality;
a sufficient lowering of the water quantity in a body of water could
~ destroy all of its designated uses, be it for drinking water, recreation,

" navigation, or, as here, as a fishery. In any event, there -

is recognition in the Clean Water Act itself that reduced

stream flow, i.e., diminishment of water quantity, can

constitute water pollution. First, the Act’s definition of v
- pollution as “‘the man-made or man induced alteration of the

chemical, physical, biological, and radiological integrity of

water” encompasses the effects of reduced water quantity.

This broad conception of pollution—one which expressly

evinces Congress’ concern with the physical and biological

integrity of water—refutes petitioners’ assertion that the

Act draws a sharp distinction between the regulation of

water “quantity” and water “quality.” Moreover, section

304 of the Act expressly recognizes that water “pollution™
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- may result from “chahges in the movement, flow, or circulation

of navigable waters ....including changes caused by the

construction of dams.” This concern with the flowage effects

of dams and other diversions is also embodied in the EPA

regulations, which expressly require that existing dams be

~operated to attain designated uses. :
511 US at 719-20 (citations omitted). The Court also held that “the Staté’s minimum stream
flow condition is a proper application of the state é.nd federal aﬁtidegradétion regulations, as it
ensures that an ‘[e]xisting in stream water us[e]’ will be maiﬁtained and brotected.” 511 US. at
719 (citatién omitted). The Court’s decision resolves all doubts about DHEC’s authority to
require a minimum flow release to the SSR. |
In this case stream flows necessary to protect classiﬁed and éxisting usesvof the SSR can
be méintained and protécted through conditions imposed on its water vquality certification, which
are clearly authorized by the PCA and the water quality certiﬁca:tion and water classification and
standards regulations. | |
The Respondent’s contention that the “pipeline project” is “in no way related to,
nor will it alter, the amount of water released from TRR” is untenable. (Resp. Motion, p. 7)‘.‘

- Yet DHEC believes that it lacks the authority in this-case because the peﬁnit that it is certifying -
does not appiy dire'étly to the Table Rocbk' dam itself. This is an overly .narrov‘v, umgasc.)naﬁle and
wrong assessment of the agency’s authority under the CWA, the PCA, and the water quality
regulations. DHEC is certifying the construction of a 7.8 mile long water line that will take
: water out of the Table Rock Reservoir and transport it to the treatmént plant. The dam was

constructed to créate the reservoir and provide a source of water for GWS. The three elements

— the dam, the reservoir and the water line — are inextricably linked, essentially three pé.ns of
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one system.®

Moreover, it is clear that GWS’s operation of the dam has had—and céntinues to
have;devastatiﬁg impacts on the SSR. Thé operation has caused—and is causing—countless-
violations of the CWA, the PCA, and the water quality regulations. DHEC cléarly has the
authority to-address and corréct this situation. Its mtidegradati§n poljéy requires that “[a]ll
existing water uses and the level of watér quality necessary to protéct those uses must be’
maintained and protected under all circufnstances’f. Reg. 61-68.D.1. In this case, the uses include
a tréut fishery and public recreation. Fish do not do well, and it is hard to enjoy, a river that has
little or no water in it. .lDHEC do¢s not have to staﬁd by and watch helplessly as this condition
persists and as these violétions mount. It has the authority to act, and. it must be required to act

consistent with the PCA and its regulations as set forth above.’

8 Assuming arguendo that a more direct link is required, the increased capacity of GWS’s new
system would provide it. The old system used two 30 inch lines (total of 60 inches), while the
new system consists of a 42 inch line and one of the old 30 inch lines (72 inches)—a 20 per cent
increase in total capacity. DHEC’s refusal to include in the certification a restriction on how
often and under what circumstances the old line can be used creates the potential risk that water
withdrawals from the reservoir will increase. '

2 Even in the absence of the water quality certification, DHEC would have the authority to take
action and require a minimum flow release. See City of Rock Hill v. DHEC, 302 S.C. 161, 394
S.E.2d 327 (1990) in which the South Carolina Supreme Court held: “By necessity, however, a
regulatory body possesses not only the powers expressly conferred upon it but also those which
must be inferred or implied to effectively carry out the duties for which it is charged. Also,
where an administrative agency such as DHEC is acting for the protection of the health of the
environment, the delegation of authority to that agency should be construed liberally.” 302 S.C.
at 164, 394 S.E.2d at 330 (citing City of Columbia v. Board of Health and Environmental -
Control, 292 S.C.- 199, 355 S.E.2d 536 (1987)). '
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CONCLUSION
WHEREFORE, the Petitioners respectfully réquest that this Court enter an Orde’r:
1. Granting Summary Judgment in their favor; |
2. .Declaring that DHEC has the authorityvto require -a minimum flow release into the South
Saluda Rivef; _ |
3. Remanding the case to DHEC with instructions to require GWS to provide an adequate
rﬁinimum flow releaée into the South Saluda Rivef; and

4. Granting Petitioners such other relief as may be appropriate.

Respectfully submitted,

(b ¢ G~

Amy E. Amptrong J
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