STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS RBCEW ED
JAN oy 2017
Appeal from Greenville County SC o o
- Court of Appsals
Edward W. Miller, Circuit Court Judge
APPELLATE CASENO.  2013-000149
THE STATE, ... e RESPONDENT,
V.
RAYMOND YOUNG, ... . e APPELLANT.

BRIEF OF APPELLANT
RAYMOND YOUNG

J. FALKNER WILKES, 12893
114 WHITSETT STREET
GREENVILLE, SC 29601
(864) 282-1292

ATTORNEY FOR APPELLANT



STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Greenville County
Edward W. Miller, Circuit Court Judge

- APPELLATE CASE NO. 2013-000207

THE STATE, ....... SUUURRR RTINS S e i i . .......... RESPONDENT,

V.
" RAYMOND YOUNG, ........... IR U APPELLANT.
BRIEF OF APPELLANT
RAYMOND YOUNG

J. FALKNER WILKES, 12893 -
114 WHITSETT STREET
GREENVILLE, SC 29601
(864) 282-1292

' ATTORNEY FOR APPELLANT



L

L

II.

Iv.

TABLE OF CONTENTS

TABLE OF AUTHORITIES ................................................... iii
STATEMENT OF ISSUES ON APPEAL ...t et vi
STATEMENT OF THE CASE . i et et e 1
STATEMENT OF FACT S . e e e e e 2
Record of Jury Selection | ......... ...... ...... P 2
Evidence Related to Gangs  ..... [T . . 5.
vTestimonyofCo-defendantsy RN S ....... .9
Motion for Mistrial for Juror Misconduét i ........ P e P 16
ARGUMENT |
The trial court erred in denying the Appellant's Batsoﬁ motion where the state's

explanation for striking African American jurors was inherently racial, fundamentally
implausible and, where the state failed to give a racially neutral reason for uneven
treatment between the African American jurors struck and at least one similarly situated
white juror that wasseated. .......... ... ... . . .. e 19

The trial court erred in allowing testimony by the State's witnesses using the term "gang"
in reference to Appellant's case where the solicitor failed to lay the proper foundation that
Appellant was a gang member, the reference was inflammatory and unduly prejudicial -

under Rule 403, SCRE, and the reference constituted i improper character evidence under
Rule 404,SCRE .................... e e e, 36

The trial court erred in admitting photographs of the co-defendants allegedly making
"gang signs" where the solicitor failed to lay the proper foundation for their admission,
they were not relevant to the facts at issue in the case, and they were unduly prejudicial .44

The trial court erred where he coerced co-defendant DaQuan Bruster to testify for the
State by threatening to vacate his guilty plea such that he would be facing life without
parole (LWOP) because the judge found that Bruster's first testimony violated the plea
agreement. ..... PP e ...46

The trial court erred in failing to declare a mistrial where jurors from this trial were -
overheard by a juror in another case talking in the restroom during the lunch break about



Appellant's case, saying such things as "the need to decode the language", "I was chillin,"

~and "he's going down," followed by laughter. e e ....49
CONCLUSION ........oiviuiiaiiii s

il



TABLE OF AUTHORITIES ‘

Cases : . _ : _ o

- Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.?d 69 (1986) ................. 20
Clemons v. McAdory, 58 Fed.Appx. 657 (7th Cir. 2003) . .. .............. e co 42
Clemons v. Walls, 202 F. Supp. 2d 767 (N.D.IL.2002) ... .......... e .. ........ PR ¥
Garrett v. Morris, 815 F.2d 509 8th CIL1987) o oo oot .33
“Georgia v. McCoIlum, 505 U.S. 42, 112 8.Ct. 2348, 120 L;Ed.2d 33(1992) ....... e 21
JEB.v. Alabamzi 511 U.S. 127, 114 S.Ct. 1419b 128 L.Ed.2d 89 (1'994) .......... . oo 21
McCrea v. Gheraibeh, 380 S.C. 183, 669 S.E.2d 333 (2008) e et 20
Millet-El v. Dretke, 545 U.S. 231 (2005) ........ L . 24
Payton v. Kearse, 329 S.C. 51, 495 S.E. 2d 205 (199'8) e e .20
People v. King, 593 N.E.2d 694 (111 App. Ct. 1993) ..... I e 47
People v. King, 608 N.E2d 877 (I11. 1993) . . ... ...t e 47
People v. Manchilla, 620 N.E. 2d 1163 (Ili. App. Ct. 1A993) e 4T
Powers v. Ohio, 499 U.S. 400 (1991) ..........coiiiiiiiiiiinna ... e e v...21
Purkettv.Elem,514U.S.765(1995) ..... U e 0L 20
Randall v. State,v 716 So. 2d 584 (Miss. 1998) ... R e 24

~ Robinson v. Bon Secours St. Franms 675 S.E.2d 744 (S.C.,2009) ....... U 25'
Snyder v. Louisiana, 552 U.S. 472 (2008) ............... R e P 24
State v. Adams, 322°S.C. 114, 470 S.E.2d 366 (1996) .............. e [P 22
State v. Aldret, 333 s.C. 307,509 S.E.2d 811 (1999) . .. ... e e .16
State v. Brown, 344 S C. 70,543 S.E.2d 552 (2001) ........... '. e e e .39
State v. Carmack, 388 S.C."190, 694 S.E.2d 224 (Ct. App 2010) e .05
State v. Casey, 325 S.C. 447, 481 S.E.2d 169 (Ct.App. 1997) ............ e Cee 33
State v. Chapman, 317 S.C. 302, 454 S.E.2d 317(1995)_.........L ........ e .28
State v. Cochran, 631 S.E.2d 294, 369 S.C. 308 (S.C. App., 2006) ... ....... e .22
State v. Council, 335 S.C. l,A 515S.E.2d 508 (1999) . ......ccevnnen... e PRI 39
State v. Dennis, 4OZSC 627,742 S.C. 627 (2013) ......... 40

State v. Edwards, 384 S.C. 504, 682SE2d820(2009) N 2T

iii



State v. Evins, 373 S.C. 404, 645 S.E.2d 904, cert. denied 547 U.S. 1133,

128 S.Ct. 662,169 L.Ed.2d 521 (2007) "............ e 19
State v. Flynn, 368 S.C. 83, 627 S.E.2d 763 (Ct.App.2006) . ........ ST 21
State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005) ..... U U 40
State v. Gilchrist, 329 S.C. 621, 496 S.E.2d 424 (Ct.App.1998) . . . . .| TS SO .. 40
‘State v. Giles, 407 S.C. 14, 754 S.E2d 261 (2014) .. ... .. e .23
State v. Green, 655 So. 2d 272 (La. 1995) ............... e 28
State v. Haigler, 334 S.C. 623, 515 S.E.2d 88 (1999) ......... 2 |
State v. Heyward, 357 S.C. 577, 594 S.E.2d 168 (Ct.App.2004). ... ... SRR SO 28
State v. Tnman, 409 S.C. 19, 760 S.E.2d 105 (2014) ............ U P 20
State v. Jones, 293 S.C.. 54, 358 S.E2d 701 (1987) ............. 2T
State v. Kelley, 319 S.C. 173, 460 S.E.2d 368 (1995) . . . . e ST e 29
State v. McMillan, 400 S.C. 298, 734 S.E.2d 171 (S.C. App.,2012) ... ... ... S ... 19
State v. Oglesby, 379 S.E.2d 891,298 S.C. 279 (S.C., 1989) . ... \vvvvrnenen. .. S 21
State v. Owens, 346 S.C. 637, 552 S.E.2d 745 (2001) ... ... . ... .. .. U ...40
State v. Shuler, 344 S.C. 604, 545 S.E.2d 805 (2001) . .. .. e, D .19
State v. Sobers, 404 S.C. 263, 744 S.E.2d 588 (Ct. App. 2013) ....... e, ...40
State v. Stanley, 365 S.C. 24, 615 S.E.2d 455 (Ct. App. 2005) . . . .. P .. 46
State v. Stewart, 288 S.C. 232,341 SE2d 789 (1986) . ....... 70 .ueeeuieiniiian., 27
State v. Tucker, 334 S.C. 1, 512 S.E2d 99 (S.C.,1998) .. ............. . N e 19
Webb v. Texas, 409 US. 95 (1972) oo U [T U 47

Constitutional Provisions

- U.S. Const. Amend. 14 (Equal Protection Clause) . . . e AP | .. v. ...20
 Statutes o » _
S.C. Code §16-8-230 ............. SN e AU e .36

S.C.Code § 16-3-210. .. ......'couuuen..., L 83

v



Rules

Rule 403, SCRE .. ...\ orreenn.. .. e e e AU e, 6
Rule 404, SCRE . ......... S J R 39
Rule 901, SCRE .......... R SRR R 45
Other Authorities . | '
Black's Law Dictionary 294 (6th ed. 1991) ......... e e .50

Y



- STATEMENT OF ISSUES ON APPEAL

L Whether the trial court erred in denying the Appellant's Batson motion where the state's
explanation for striking African American jurors was inherently racial, fundamentally
- implausible and, where the state failed to give a racially neutral reason for the uneven
‘treatment between the African Américan j jurors that were struck and at least one similarly
situated white juror that was seated? : '

L Whether the trial court erred in allowing testimony by the State's witnesses using the term
"gang" in reference to Appellant's case where the solicitor failed to lay the proper
foundation that Appellant was a gang member, the reference was inflammatory and
unduly prejudicial under Rule 403, SCRE, and the reference constituted improper
character evidence under Rule 404, SCRE? :

III. Whether the trial court erred in admitting photographs of the co-defendants allegedly
- making "gang signs" where the solicitor failed to lay the proper foundation for their
admission, they were not relevant to the facts at issue in the case, and they were unduly
prejudicial?

Iv. Whether the trial court erred in coercing co-defendant DaQuan Bruster to testify for the
State by threatening to vacate his guilty plea such that he would be facing life without
parole (LWOP) because the judge found that Bruster's first testimony violated the plea
agreement? :

V. Whether the trial court erred in failing to declare a mistrial where jurors from this trial -
were overheard by a juror in another case talking in the restroom during the lunch break -
about Appellant's case, saying such things as "the need to decode the language", "I was =
chillin," and "he's going down," followed by laughter? .
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© STATEMENT OF THE CASE |

On May 29, 2012., the Gree'nyille County Grand Jury indictécl Rayrnond Lewis Young
along with Esaiveus Frantrez Booker, Kinjta Kadeem Sadler, and Michael_ Antonio Williams :
eaeh on seven counts ol‘ attempted inurder, one count of assault and battery by mob second
deg’ree, one count of conspiracy, and "one eount of possession of a weapon during the conimission
of a violent crime. R. * ('Indictments‘).i ' |

Qn J anuary 7, 2013,‘Young pioiceeded to a jury trial, the Honorable Echard W Miller
ptesiding. Young was tried alo/ng with the three co-defendants. _‘ Booker was repiesentetl by
Randy Chainbers; Michael Williams was vrepresented by Scott Robinson; Kinjta Sadler was
represented by Thornas Quinn, and Raymond Young was representecl by J. ohn Abdalla._ The
State was represented by Katrina Salisbury. The jury found Young guilty of the seven counts of
attenipted murder, one count of assault and battery by mob in the second degree and one count of -
cOnspiiacy. Young was was'found not guilty of possession of a firearm during the eommission of
‘a crime of v1olence Young was sentenced to th1rty years on each of the attempted murder
charges with all sentences to run concurrently Young was sentenced to five years on the
conspiracy charge, Wh_lch was also c_oncurrent with the attempted murd'er char'gesT On the assault ,
and battery by mob in the _second degree Young was sentenced to ten years consecutive
suspended with five ‘yeats probation. |

Subsequent to the ﬁling of the anpeal J .'Falkner Wilkes was substituted as counsel for
Raymond Young. Raymond Young has moved to consolidate this appeal w1th that of co-

defendant Esaiveus Frantrez Booker (2013 000149) ThlS appeal follows



STATEMENT OF FACTS
Jubry Selection‘

The four co-defendants in this.case were African American. At thé onset of .the‘ jury |
selection process, council for Esaiveus Béok_er (Cﬁambers_) indicated that with the consent of all
counsAel he would be speaking for the group. R. 36, 1. 18-25. At the end of jury selection, still
‘speaking on béhalf of all co-defendanfs counsel stated: "Your Honor, we do have a maﬁer- :
regérding jury selection we'd like to take up outside the p‘résence of the jury." R. 62, 1. 17719.
Once the jury was excused .counsel raised a Batson challenge based on the state's strike of .three
-Aﬁicm American jurors. R. 63, L. 4-9. In the discussion of the objecﬁo.n Chambe’fs clearly
indicated that he was still speaking for the group, stating: "we don't believe the state articulated
racially neutral causes." R. 65, 1. 4-6. The Batson issue was therefore properly raised on behalf of
all four defendants in this case.

In respbnsé to the Batson motion the court notéd for the record that Juror No. 293 was'an
African American, and was seated. Juror No. 308 was an African A‘mericlza.n and was seated. Juror
No. 281 was an Africaﬁ American and was struck by the State with its fourth preemptory
challenge. J urér No. 81 was an African Américan and Was struck by the State with fifth
preemptory challenge. Juror No. 215, the first alternate was African American, was also vst'rucvk :
by the State. R 63, L. '1 0-19.

The defense challenged the state's strike .of all three jurors. R. 6-3', 1. 20-21. _In response the
B solicifor stated reasons fof each of the three strikes. R. 63-64. For juror 81, thé soliéitor stated |
that the étrike .was based on the c;)mments'made .by the juror during the voir dire. R. 63, 1. 23-64,

1. 4. As to Juror 81 ahd 215 the reason stated for the strike was baséd on where the jurérs resided.
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"~ R.64. Speciﬁcally, the solicitor stated:' "[Juror 81] lives on Prancer Avenue in ‘/Gre_enville

' County. It's my understanding that s'ome of the witnesses .in this case li_ve in the a.rea of Prancer
~Avenue and I was quite simply concerned that juror may become family with the witnesses even
though she may not recognize.their narnes off hand. That's my basistr striking her." R.. 65,1..

1

5-11. As to Juror 215 the solioitor stated: "l note that Mr. Montgomery lives at Piedmont and I
have the same reser_vations. There are' many of these witnesses that live in the'Piedmont area and
have residences in Piedmont and again just out of anabundance_ of caution, [ was concerned that
he may be familiar with some of the vifitnesses in this ease and decidedlthat another altemate may
'- be a hetter choice." R. 64, L .12-19. |
The defense (Chambers) argued that during voir dire the jurors certainlyi had the .
opportunity to identify any witnesses they rnay know. R 64, 1. 21-R. 65,' li 6. The defense's
reference was to Voir dire where the name 'bf every potential witness in the case was announced
after which the court inquired speciﬁcally as to whether any potential juror vxias "related by blood -
or marriage or has a business, personal or social relationship With any of those potential |
w1tnesses whose names [ have Just read?" R. 48 50 50, l 16-20. The defense pomted out that the
“court had taken great effort "to ensure that anyone who had any problems serving could come
forward." R. 64-65. Prior to the j Jury selection the so11c1tor had asked the judge to allow -
prospective jurors to come forward to the bench to discuss any particular responses to the voir
. dire in private, palfticularly in regards to the press and any fam_iliarity with the parties irivolved». _
R. 35} 1. 8-15. The court agreed and proceeded accordingly. R. 35, 1. 16. The solioitor did not

request any additional voir dire of the jury panel after the jury selection R. 62 1. 14-15. The

defense further pomted out that several prospectlve Jurors dld come forward to addressed

/



concerns and were excused for calise.iR. 65. The court stated in response that ihe _sol_icitor's
reasi)ns were racially neutral and that the defense W'oiﬂd "have to show me so.nietvhi.ng more than
what you-have to shciw thaih ther'e's-pu_rposeful'diécrimination.’f R. _65_, 1. 8;1 1; |

: When the coilrt asked if the defense had anything else to .sho‘w purposéiiil diséiiniination
the deferise (Quirin) pointéd out that the state seate(i Evlehite jliror [Juror 106] that lived at 13
Piedino_rit Avenue in Piédrhont:. R. :65, L. 12—18. J uri)r 106 Was seiated prior to the exhaustion of
‘the state's strikes. R. 55, I 22-24. "_fhe_solicitbr struck Juror 81 and Jliror 215 after seatin'g'Juror
106. R. 60, 1. 3-6. The solicitpr failed to ariicillate any reason why the residenée of the white
juror living in Piedmi)nt that was seated was any less a concern thari the residence of the African
Ame_ric.an j Liror residing iri Piedmont thait was struck: ."_I just didri't indicate on‘rriy list that that
 was an address that I had some concern about. So I do and some I don't, but that d(iesn't make it
the '- -"R. 65, 19-22i‘ The_solicitor went ori to say: " I didn't riléke that address on Ms. Fox [Juroi
___1,itis something that I had no concern. I had coricerns about the Piedmont addre_sé but not
this ione.. I don't know the geography of Greenyilie Coimty with enough sophisticatibn to
appreciéte thé minor detaiils of tiie c_i)inmunity the basis of my strike, Judge." R 66,11. 2-9. Then, |
despite stating that the defénse "makes a vei;i i?alid point" aboui the disparate t_rcatmént between |
blaék and white ‘jlirors,‘the court névertheiess deiiied the defense's motion stating:;"Okla.ly. Well,
Mr Quinn makes a very valid point. I'm going io reiy ori State versus ;Fucker and ‘Peyton versus
I.(irk. Kearse {ph}' fhat I dori't seea discriminatory intent inherent in the jiropongnt‘s 'explaination ‘
and so I believe those casés require me to find the reason ‘offer'ed to be deémeci race neutral. So

T'm going to deny your motion." R. 66, 11.. 10-16.



| ingident

| - On July 1‘7, 2011, ét approxifnaté]y 3:30'in th¢ éarly Rmorninvg, a group of young 'péople

~ was télking oﬁtside of their vehicles ata Lilv Cfickét gas'st‘ation in Gfe_enville. They had rle.ckently
left the hospital, where they had taken their friend, Vincent Fant a/k/a "Buddha,” who had been
shot‘at tile,Red Planet night club earlier' that.night. R. 105, 11. 11-25; R .140,'1. 19 - 150, 1. 12.

; Suddenly, shots rang out in,évery direction. Seyen- pgople weré shét w1th a]l requiﬁng medical
atteﬁ;ion. R. 106, 11 1-11. None oif the Vi;;tims could identify the shooters. R. 1'_57,‘ 11. 20-23; R
169, 1. 10-25; R 176, 11. 12-21; R _226, 11. 5-9; R: 234, 11. 1-6; R. 2.45,} 1L 1-12; R. 251, 1. 6-17;

R. 253, 1. 2-11; R. 258, 1. 12-16; R. 263, li. 1-17. Only one of the victims actually saw thein,

o o : . >
but he could not make any identification because the shooters were wearing black bandanas over

their faces. R.189,1. 14 - 190, 1. is.

Thé assistant solicitor told th(? Jury in her opening Statément .that eight young men were
arrested and charged in this case. .Four of the eight were on trial and the other four would provide
t¢stimony against thgm. The solicitor beiieved that the defendanté c'afried dut their plan to park
behind Lil Cricket, approach the gés station on foot, aﬁd opén fire. R. 106, l.3-R. l_ll,ll, 17','
She theorized that the co-defendants shot at the victims in retaliétiori for another shooting that
took place earlier.that evening at the Red Planet Nightclub. R. 106, 1I. 7-16. |
Evidence Related to Gan‘gs_,‘ | |

Durihg pretrial motions, the solicito; told the cquﬁ thét she had décuﬁéhts rglatéd to the | ‘
| defendants' gang affiliation .tlilat she planned to admit‘ if théy became rel_evémt. The trial judge
' cautioned the soliéit’or fhat h‘érA vsfz,itnesse.s ‘;;eeded to be careﬁll,abbut hdw they déscfibed any such -

documentation so that they did not "put a defendant's character into issue in violation of the

5



rules." R. 70, 11. 8-22. Counsel Abdallé for cQ-defeﬂdant .Y.oung argued that all of Ithe defehdants‘
had a motion iﬁ limine to pfeVent the s"o'licitor from any mention of gangs> or use of the word -
gang becauée the prej udicial effect out\;\/eighed any probative value. He aigued that it wéuld be
very difficult for their clieﬁts fo have a fair trial if the jury related it to gangs. He said that "either
they [the soiicitor] can prove their case without thaf [the méhtion of gangs] ér they canﬁot." The
judge asked for a foundation that the jury Would be prejudiced by "the m‘enti‘oﬁ of thé word gangf'
- and agreed to ailow counsel to present fufther_ argument the next morning. R. 70, 1. 23 - 71l, 1. 22, |
The next day, J. anuary 8, 2013, counsel Robinson for co-‘d'e'fendant Williams érgued the
motion shared by all the defendants regarding any reference by the solicitor to gangs.' Coﬁnsel
argued that the solicitor had not charged any of the co-defendants with being a criminal gang
under the Criminal Gang Pre;/ention Act. This Act defined a criminal gaﬁg as "a formal or
informal ongoing organization, aséociation, or grdup that consists of five or more persons who
form for fhe purpose of committing criminél activity and who knowingly and actively participate
in a pattern of criminal gang activity." S.C. Code § 1'6-8-230(.2). Counsel further afgued that
referencés to the defcndaht’s' gang involvement was unduly prejudicial under Rule 403, SCRE

! , .
and that the word "gang" took on an inflammatory appeal to the passions of the average person.

R.93,11.20 - R. 95, 11. 23.

The judge responded that the term was "pretty wide open" and he ccl)uld not rule in a
vacuum. Defense counsel Chambers érgued that the State intended to call as a witness
investigator Brovv.\-fn whose sole job was fo investigaté gangs beqause the solicitor had pursued
this case as ﬁhough these 'you,ng-men Wére part of the gang known as the Folk Nation. The

defendants asked to stop that before it happened. R. 96, 11. 1 - 24,

6



]

The solicitor argueci that there was no charge related to S.C. Code Ann. § 16—8{230. :
Therefore, she reasoned, the staﬁtofy definition of "gang". was not controlling. The sdlicitor
stated she was "not alleging that this g?oﬁp of defendants partjcipatéd ina patterh of criminal
.gang activity," but that she was prepared to present evidence they were in a _gang. She profferéd
‘that it would be apparent from her very first witness that thé people th'ervictims fdught with |
earlier tﬁat night at the club were dreséed in all black and known to them as "the G's.."
Additionally, she profferea that "several _of the witnesses" would indicate that they knew
co-defendant Young by name and knew him to be the leader of the Folk Nation sect in
Greenville. She further steited that the investigators pursued leads from witnesses tﬁat a gang
committed the attack and thus the téstimony related to gangs was "critical to héw the case was
investigated." Additionally, siﬁce the defendants were charged with assault and battery mob, "the,
mob is the gang." R.98,1.1 - 100, 1.9.

Counsel Robinson for co-defendant Williams argued that any reference was also
prevented under Rule 404(a) because it interjected the defendants' character into the evidence
because the jury would think they were bad people if they heard the word gang. The judge rﬁled
that he could not limit the solicitor's presentation of her casé because it may impugn the
defendants' character, but he wouid see how "it pléyed out;" R l.O‘O, »l. 1- 101, 1.19; R. 102, 1. 24
-104,1. 13. Counsel Abdalla reiterated that the solicitor would not bé prevented from putting on

. ‘evidence to support its theory of the césé by being prevented from using the word "gang." R
101,1.21 - 102, 1. 23. |
After seve-ral.witnesses tes;[iﬁed, defénse counsel Chambers told the Cﬂolurt that the:

solicitor's next witness was investigator-Brandon Brown who was with the gang investigation’

7



unit. Counsel asked that Investigator Brown icientify himself only_ as an invsstigator with the
Greenville Coimty Sheriff's Office and not identify hiniself as a gang invéStigator; Counsel
_argued that no fdundation i)vas laid by the solicitor that the defen(iants were members of 'agang‘.‘
The judge said that the éxception was noted for the recnrd;' The judgie als\o'asknOWIedged that all
of the attorneys for the dé_fendants joined in the-objéction. R.. 472, 1.7 .- 473, 1. 23. . |
Immediately after that ruling, Investigator Brandon Brown was the next witness foi the

State. He described himself as_ a" gang investiéator assigned to the Federal Bureau of - |
Investigation as a task force officer.". He was contacted by Investigator Wayne Campbell to
respbnd to the shooting at Lil Crickei due to the multiple shootings. His job was to collect
information and try to determine if there was any information he knew as a gang investigator thai
could assist the lead investigator. R. 475, 1. 23 - 477, 1. 16. |

| He was not able to speak \}yith the victims, as they had all béen transporied away from the ”
scene when he arrived. Many v&iitnesses did not want to speak with the police, aillegécily becanse
they were scared. However, he was able to learn that the ‘Victims had an altercation at another
location earlier in the night with "them F oik Boys," who. were wearing all black. investigatpr
Brown he_ard ihe name "Mikey," but it did not have any signiﬁcance to him at t_he' time. Another
investigator informed him that Brandon Edwards was one of the individuals shot at the previous
location. Investigator Brown "knew him [Edwards] to be involved witn several individnals
specifically on the southern end of Greenville County which led-v[him] ’to possible namé.s of
people that aie typically invoived with them.;' He knew Edwards to be an associate and posSibly '
| a family r_nernber of cQ-defendant Raiymond Young. R.477,1.17 - 479, 1. 13. Counsel_ Abdalla

for co-defendant Young objected to the testimony regarding this "whole gang thing." The judge

8



overruled the objection. R. 481, 1L 9-17.

| Inyestigato_r Brown confinued to testify that he féuﬁd evidence that Williams and Young
Weré communicating via Facebook. It \;vas there that he located a picfure labeled "The Family."
R. 480,1. 10 - 481, 1. 25. This appeared to bé aclub pic.ture. R. 482, 11. 14-25.

o The solicifor then showed Investigator Brown several photographs that he "received

. during the pburs_e of the investigation,"‘ and she asked about hand signs as they related to gangs.
'Investigator Brown's testimony was that hand signs were a popular way to identify gang members
as they were "ﬁhiversal" signs. Several of them were in these photﬁgraphs accbrding to Brown.
There were some signs aésociate_d spéciﬁcally with the Folk Nation or the Gangstér Disciplés. He
identiﬁéd some Qf the defenciants as exhibitiﬁg these éigns in the photdgrgphs. 'Th;: trial court
admitted photographs over the defense objection. R 500, 1L 1 - 506, 11. 23; State's Exhibit 51 and
54, photographs (on file with this Court). |
Testimony of.Co-Defendants .,

Prior to the commencement of the trial, ép—defendants Larry J(Sh:ison, Shaquille Hogan,
Daquan Bruster, Tavarus Dean Holmes, and Kiara Simmons all entered guilty pléas. With the
exception of Simmons, all of the co-defendants were c_alled to testify in the State's case-in-chief.
Notably, thefe was no mention at the plea hearings that acceptance of the plea offérs required any
of those individuals to testify at the co-defendants' trial. R. 3,1.3 - 34, 1. 25. With respect to
) Daquan Bruster, the solicitor put on the reéofd oniy that éentencing be deféfred and that, as part

éf the pllea, the solicitor égreed to withdrawAthe notiqe éf intent to seek life without parole that it
héd filed. R. 18, 11. 16-19. -With fespect to Tavarus Hol_rnes}, thé solicitor indicated that it would

again defer sentencing and "agreed to dismiss six counts of attempted murder, the weapons
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charge, ahd as'sault and battery by mob as part o‘lf the defendanﬂs plea to these two charges." R.
29,11 13-18. |
Testimony of Larry Johnsen

One of the co-defendants, Larry Johnson, testified fer the State that he was chatged ih this _
incident and pled guilty earlier to attempted murder and second degree assault and battety by a
mob. His sentencing was deferred. R. 550, 11. 1-24. | “

Aecording to Johnson, he weht to the Red Planet and was with his.friends, which
included the four co-defendants as well as Tavarus Holmes and Daquan Bruster. R. 551,1. 1 -
552, 1. 23. Another friend, Brandon who was known as "Blacvk," was also there. Brandon and
Mlchael Williams got into a fight outs1de the club w1th some other guys Later, Johnson heard
gunshots and he and his frlends left They met at another club, "864 " to discuss what happened.
It was there that Johnson learned that Brandon ("Black") and another friend, "Bram-Bram, were
shot. R. 558, 1. 1 - 560, 1. 25. |

.J ohnson maintained that while they were driving down White Horse road past Lil Cricket
when co-defendant Young said those guys at the Lil Crieket looked like the ones that shot
Bram-Bram. They retamed to Club 864. J ohnson testified that Young told everyene who was
going to "come on." According to Johnson's testimony Yeuhg, Bookef; Sadler, and Williams
covered their faces with black tee-shirts. They, along with Johnson, Brusteh Holmes, and Hogan,
all rode to Lil Cricket and parked behind it. R. 561; 1.1-565,1. 7. With the exception of
.J ohnson and Hogan, they all got out of their cars and ran up the hill to Lil Cbrieket and started
sho‘oting. He heard a lot of 'shots. Then they retumed to the cars and they left. R. 567, 1.3-569,1.

25,
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Johnson admitted on cros_s-examinatibn that he met with police and gave them varying ., ’
statements on three consecutive days after the incident, on July 20, 21, émd 22,2012. He was
told that he faced a potential thirty yeaf sentence, which he would be required to serve day for
day. On November 10, 2012, he executed é recantation, in which he wrote:

On the déteé of or between July 20th and 22nd, 2011, I, Larry Terrell Johnson,

was made promises and even threatened by Greenville County Detectives to make

false accusations against Michael Williams, Raymond Lewis Young, Tavarus

Dean Holmes, Esaiveus Frantez Booker, Daquan Bruster Kinjta Sadler and

myself, Larry Terrell Johnson, and Shaquille Hogan.

I was under stress due to my recent arrest, misunderstood what the detectives was
asking me. I was coerced to write and sign a false statement.

' The investigator typed a false statement and told ‘me'tosign it and claimfed] they
would help me get out of jail. I now wish to recant those false accusations and
state the fact that on the date of July 17, 2011, I, Larry Terrell Johnson, did not

participate or conspire nor witness any illegal actions or activity of any kind with
the names listed above or anyone of that matter:

R. 578,1. 11 - 587, 1. 3.

On redirect, when the solicitor asked why he wrote the letter from. thé' jail recanting,
Johnson said that more of the people from the gang were in the doﬁn wifh him telling him to
recant. He was told he would be "xed" out if hé did not recént. R. 594, 1.23 - 596, 1._ 1 1. Joilhsoh
fufther testified that he was receiving no benefit in exéhange fo-r his testimony. R. 588, 1l. 17-23.
Testimony of Shaquille Hogan . | |

Another co-defendant, Shaqﬁille Hogan, téstiﬁed for the State that he was friends with
the fo.urv co-?lefendants on trial. R. 598,1. 1 - 600, 1. 5. He deséribed going tb thé Red Piénet. A

fight occurred inside first, and then outside where shot_s were fired. R. 600, .6- 601, 1. 23. He

told how they all went behind Lil Cricket. Hogan stayed at the cars becauée he had given his gun
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to Tavarus, Vand Johnson went With th¢ gfoﬁp that fired shots. R. 606,1. 1 - 707, 1. 25; ‘
Hogan gave'a statefnen% fd police :implic':'atihg the foﬁr co-def_endémts on rtn'al, Howevef, .
| he subéequently made two statements recaﬂting his earlier Statemént. On Sepfembér 6, 2011, he
e‘xecﬁted a rec‘ér'ltation, asserting th;t: "‘In\}estigators told me whét to say and claim if I went
» along with it, they would help me with my élllarges‘..l was manipulated é.nd used and wish to i
recant those félse accusﬁtions." This was prior to Hogan's being chafged in the preséﬁt case.
Again, oﬁ Juné 10, 2012, he cxecﬁted a recantatibn,stating that the police told him what to say in
his original statement giVen on July 22, 2011 and that he just went along with it. R. 610, L. 14 -
620, 1. 17. He ais_o recal]ed a conveféation with Coidefendant Youﬁg in which he apologized for
making a state@ént and toici h1m fhat "Larry [J ohnsc-)n]'was in [his] ear and prdmising [ﬁim] the
| poiice would help [himj if [he]’tol‘d them thve'se thi_ng.s." R. 625, . 18 - 626, 1.3. Even during the
solicitor's direc.tv eXanﬁinafion, Hogan said that he was not.given a chance to 106_1( oAver his |
statement to police or make any corréctions. R. 610, 11. 20-24. |
' Testimoﬁy of Daquan Bruster. B
A thifd co-defendant, Daquan Bruster, was called to testify fér the State. Hé admitted that |
he pled guilty on the Mondéy before tlri'al started to seven counts of attempted ﬁm&ér,
conspiracy, as‘sault and battery by mob ;econd d¢gree, and 4possession‘ of a Weapon duﬁﬁg the
commis.sion .of a violent crime. He testiﬁed that h‘ev did not reme;mber the events of that night, and
then ;'pled the Fifth." Thé solicito"ri reéeived pefmission by the‘ court to freat higri as é hostile _‘ '
witness. He said he.adm’itted tfleSe qrimes becaus"e.he just Weﬂt v:vith what fhe sélicitor .s'aid.’. He
'did no.tiurllderst.and tha‘t"he was exp'ecﬁed to testify‘and d1d n»ot:wani to testify:. R. 6337 1.\ 1'9 - 6306, |

'1.'.21. '
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* On cross-examination Bruster admitted that l1e only pled guilty because he' was facing life
“without parole if he did not pleadi He executed a statement on July 25, 2012 indicating that
neither he nor his codefendants had anything to do with the alleged crimes. He again reiterated
that he did not know that he had to testify. R. 636,1.22- 638,19,

. After his testimonythe judge sua sponte ordered that Bruster's attorney be brought to :
eourt the next day. The judge said he would give Bruster a chance to Withdraw his guilty plea’
because it was not valid if he did not reniember. He further said: "We'll jus.t have to try himv
separately. If he goes to trial, that gives other people an opportunity to testify. I understand there
are some offers that have made and I will honor those until the first w1tness hits the witness stand
tomorrow After that, no." R. 638, 1. 20 - R. 639, 11. 9.

Testimony of Tavarus Holmes

The next day, the solicitor began be calling eo-defendant Tavarus Holmes to testify. On
tlie witness stand, he said his attomey was not present and that he had no testimony. R. 642, 1. 15
. 643, 1. 8. The solicitor told the judge that Hﬁolmes had pled guilty to one count o_f attempted
murder and conspiracy and had agreed to testify for the State as part of his plea. Holmes said that
he was told if I go in an[d] say this I get a deal on my plea " The Judge responded "You ve
already got your deal or your deal is going to disappear and you and Mr. Bruster will be tried
separately because l'rn going to vacate your plea. And llm telling you right now Bruster is looking
at life witliout parole, what's he looking at?" Initially it \yas indicated tliat Holmes would face a
Apotential thirty-five year sentence if his plea was vaeated and he went to trial. The judge advised b_

him:
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You haven't even been alive 35 years. That would make you 56. I can remember
what it was like to be 56. I have a hard time remember[ing] what it was like to be-
- 21. I'm going to suggest that you speak with your counsel privately before you -
proceed any further. There's a private space back in there.
R.642,11. 15 ; 645, 1. 6. The solicitor lat;:r clarified that in-the event the plea were
| vac.ated,l she would reinstate the additional charges that it dismissed against Holmes and
~ he would be facing over two hundr\ed years. R. 645, 1. 25 - 646, 1. 10.
| Counsel Abdalla for co-defendaﬁt Young objected that the defendants were not
| receiving a fair trial if the co-defendants were being forced to testify by threatening o
vacate his plea. The judge sgid that the cQ-defendants were not affected by Holmes
backing out of his deal. R. 645,‘ 11. 1—22.:
Holmes conﬁrfned:to the judge that he was coerced into entering his guilty plea.
The judge, sua sponte, Qacate_d Holmes' plea and noted he would bé tried on se{/en counts
of attempted murder. He also revoked his bond and ordered that_ he be takgn into bustody.
R. 646, 11. 10-25.
Recall of Da(iuan ‘Bruster
The solicitor then told the judge that co-defendant Bruster was brésent with his
attorney and that he ﬁay have chénged_his miﬁd. Counsel Abdalla obj ected tb the
.coercive natur_é of the judgé forcing thé ‘witness Bruster to come back-and testify after he
had already refused. The judge responded that Brustér had violated his plea agreement
and he was vacating his plea. Hei would have to go to trial and feiqe LWOP. Bruster's

couﬁsel said Bruster would testify. R. 647, 11. 22 - R. 648, 11. 25. -

Defense counsel Chambers noted that the record reflected that each of the
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) witnesses took the stand and indicated that there was no deal in exchange of theif plea
and that no promises were made. Tha judge respondéd that>there was no recommendatian
on sentencing but that the ‘co_-defenfdants were reaéiving the benefit of dismissal of cher
charges and withdrawal of the LWOP notice. Chambers arguéd that once a person entered

a plea, the plea could not be vacated just because the witness did not say what the
. . ) ’

solicitor wanted him to say, and the witness could not be brought back and forced to
testify. R. 649.1.2- 650,14,

Even the solicitor admitted that the testimony was not necessarily a part of the
plea negotiaﬁons, stating: |

I don't know what Mr. Holmes wants to do but I don't have any problem allowing
him to maintain his guilty [plea] and quite frankly examine him with respect to
these specific allegations that he admitted to. The understanding that I had Mr.
Holmes would be the range would be up to 35 years and the extent to which he
could control just how high that number was, was exclusively his depending on
the extent to which he cooperated. I interviewed him, I met with him, we went
over these videos. I was under the impression he was going to cooperate. I guess
it's his choice. If he wants to [rescind] the guilty plea, that's his choice. '

- The trial judge disagreed and instructed Bruster to take the witﬁesa stand and be
, ‘sworn as a witness. He igstructcd Bruster that he could either "come fofwafd With the
truth" or his i)lea would be vaca-ted.~ R. 650,1.5-651,1. 14.

| Counsel Quinn for co-defendant Sadler objected to Bruster being recalled because
he had been examined as a hostile witness and released. He alaa reiterated the éoercive_
nature of compelling Bruster to withdraw his plea an.d».face additioaal time if he did not

BY

testify again. The judge stated that counsel's objection was noted for the record and he
. : (.

said: "I assume everyone is in agreement with it." R. 649, 11. 1 - R. 652, 11. 10.
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.Bruster then test-iﬁed for the State that he wa§ at the incident at thé Red Planetand
Brandon Davis was shot in tile back. Brﬁsfer went with Lafr_y J ohﬁson tq Lil Cricket. :Fer_l
or eleven other people were there and Bruster cqvered his faée as Johnson told him to do.
Bruster did not know who the other teﬁ or eleven people were because their faces Wére
covered alsb. He admitted participating in the shooting, and admitted to pleading guilty.
R.652,11. 12 -R. 657, 11.'8; On cross-examination, Bruster again stated that he
specifically discussed whether he wouid be required to testify with his attorney prior to
plea énd was under the impression that his testimony was not feqﬁired. -He further
admitted that I;e was told to testify or LWOP was "b'c_lck on the table." R. 659; 1.1. 1- 11.. _
Motion for Mistrial for Juror Misconduct | ‘.

Early in the trial after several victim witnesses testified, the judgé had an in
carhera bench conference with the attorneys. The judge theﬁ put the issue oﬁ the record.
The judge received a note from a juror in another trial that said: "While in [the] restrooni_
during luﬁéh I overheard jurors from courtroom 8 discussing what sounded like details of
théir case. 'Need to decode languagé;' 'T was chillin;' 'He's going down.' [That was
followed by] laughter." R. 192, 1. 24 -193,1 6; R. 814 (Courf’s Exhibit 3, Note from
Juror). | |

The judge explained that a bench conference was held with the attorneys and the

attorneys had a motion for a mistrial. The judge cited the case of State v. Aldret, 333 S.C.

307,509 S.E.2d 811 ( 1999), which set forth the procedure to follow in cases of alleged
juror premature deliberation which must establi_Sh prejudice. This procedure required a

hearing to determine if it was premature deliberation and if it was prejudicial. If it was
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- prejudicial, then a new triaﬂ was requifed. R. 1_93, 11. 6-25. Thé judgé deci;le‘d tol ciiscuss |
the pfoblem with each of the jurors b.y_r_'calling them into the courtr;)om individually. R.
194,.11. ‘1- 9

Defense counsel Quirih for co-defendant Sadler, moved for é miéfrial wifh_no
further inquiry. The other three attorneys joined .in the mistrial motion. Defénse counsel's
argument was that it was not known what else may have been ééid, and no witﬁess had
used the words "he's goiﬁg doWn." Therefore,_ it sounded as though someone was going to |
be found guiltyﬁ The judge rejected counsel's additional contention that the jurors .iny
needed to be questioned if there was opposition to the motion for mistrial. R.194,1. 14 -
198, 1. 6.

The judge then proceeded to question each of the jurors individually, and sent
them back to a sépﬁrate room so théy could not discuss it. |

Juror Harper reported that what was discﬁssed was "sadness" over sdme of the :
things heard. R. 198, 11. 7-22. Juror Ferguson stated that thére wés discussion about the
initial charges and how long the trial would take. There was also talk about the behavior
of some éf the wifnesses Who had taken the stand which was mainly about demeanor, -
enunciation But‘ no 'conclﬁsions were drawn. R. 199, 1. 15 - 219, 1. 25.

» J uror Foxx repérted that there was talk »abouvt the names and trying to get the

names straight, andvif they undersfood some of the conversations. R. 220, 11. 1-25. Juror |
Tutiven stated that there had been kind of a £eﬂecti§n on different fa;:ts §uch as names

and how many people. R. 207, 11. 1-25. Many of the other jurors said different versions of

what had been reported by the othefs. R. 204, L1- 214, 1. 12. The judgé then denied the
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mqtion fora mistrral saying he found no prejudiee. R. 214,11 12-17.
. Three ef the defense attorrleys ebj ected te the hearing proeedure and the rrranner

in vwhieh it was conducted bec’»au'se' defense crn\msel ans not gryen the oppertunity to
establish an appellate record.. They.argue'd‘ the juror who sent the note sheilld testify.v
Further, no‘ questiorls were asked'ebout the »speciﬁc misconducrt alleged;. Counsel
Robinson for co-defendant Williams stated: *I don't disagree with the Court. I believe it
was conducted properly.” R. 214, ll. 18 - 2?;53‘1.'7. | | o ii

Even the .s‘olicitor expressed concern over Juror Whittenberg, who was alleged te »
have been a party to the conversation (v)verheard:in the bathrqr)m. | The éolicitor noted that
" "he, more than anybod;r -else denied any eonversation having happened and rhat coneerns
me." R. 216, 11 8-13;see_ R. 203,.:1..“ 19 - 204, 1. 25. Despite this, the judge determined
that the jurors did not éctual_ly deliberatellas to the outcome of ‘rhe case, a‘nd. he maintained

. that he conducted the proper inquiry. R. 216, L 14 - 217,1. 7.
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" ARGUMENT

I THE COURT ERRED IN DENYING THE APPELLANT'S BATSON
MOTION WHERE THE STATE'S EXPLANATION FOR STRIKING
BLACK JURORS WAS INHERENTLY RACIAL, FUNDAMENTALLY .
IMPLAUSIBLE AND, WHERE THE STATE FAILED TO GIVE A
RACIALLY NEUTRAL ‘REASON FOR UNEVEN TREATMENT
BETWEEN THE AFRICAN AMERICAN JURORS THAT WERE
STRUCK AND AT LEAST ONE SIMILARLY-SITUATED WHITE
JUROR THAT WAS SEATED.

Standard of ;Rewew
"Whether a Batson Violation has occurred must be determined by e_xamining_the

totality of the facts and eircumstances in the record." State v. Shuler, 344 5.C. 604, 615,

545 S.E.2d 805, 810 (2001). The Judge s ﬁndmgs regardmg purposeful discrimination are |
glven great deference and w1ll not be set as1de by this court unless clearly erroneous.
Evins, 373 S.C. at 416, 645 S.E.2d at 909-10. "This standard of review, however, is
premised on the trial court following the rnandated procedure for a Batson hearing " State
v. Cochran, 369 S.C. 308, 312 631 S.E.2d 294 297 (Ct.App. 2006) "[W]here the

' ass1gnment of error is the failure to follow the Batson hearing procedure we must answer

a questlon of law. When a questlon of law is presented our standard of review is

plenary." Id. at 312-13, 631 S.E.2d at 297. State v. McMillan, 400 S.C: 298, 734 S. E 2d

171 (S.C. App 2012) In this case, the court failed to apply the proper | law given the '
facts. Plenary review is therefore approprlate.
- Discussion of the Issue.

The defense raised a Batson challenge to the state's strike of three African

American jurors. In denying the Batson motion the court cited to State v. Tucker and
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Payton v. Kearse. _AIthough Tucker and Paﬂon are applicable in gcnéral, the facts |

presented in this case require additional analysis under Batson v. Kentucky, which the
court failed to conduct. In its limited analysis the court stated: "I don't see a

discriminatory intent inherent in the proponent's explanation and so I believe those cases

‘[Tucker and Pévton]-require me to ﬁnd the'reason offered to be deemed raced néutl_’aljv :
R.66, 1. 10-16. The court concluded "its analysis with the finding that th¢ state's
~ explanation was not inhere'ritly discriminatory on» its face. Although the defense poihtéd to
dispafate treatment between African American jurors and at least one Whjte juror; the -
court failed to continug the 'arialysis pl.acil.lg the burden on the state to éxplain the-lineven |
treatment. The court's If;i'i‘lur.e to icor;duct a.thr;)ugh and coniplete analysis under Batson
constitufes an eﬁor of law. .
T, he.Batson Analysis

In Ba_tsg, the Supreme Coﬁrt held the Equal Protection Clause of the Fourteenth
Anieﬁdment to the United States Constitution prevents the prosecution from strikiﬁg

potential jurors ori the basis of race. McCrea v. Gheraibeh, 380 S.C. 183A, 186, 669 S.E.2d -

333, 334 (2008) (citing State v: Shuler, 344 S.C. 604, 615, 545 S.E.2d 805, 810 (2001));

see also Batson v. Kentucky, 476 U.S. at 89. The Supreme Court has set forth.a three-step

inquiry for evéluating whether a party executed a peremptory challenge in a manner

which violated the Equal Pfot_ection Clause. See Purkett v. Elem, 514 U.S. 765, 7‘67—68

' (1995); State v. Inman, 409 S.C. 19, 760 S.E.2d 105 (2014).

The purposes of Batson v. Kentucky and its progeny are to pro_tect'the defeﬁdant’s.

right to a fair trial by a jury of his peers, pfotect each venireperson's right not to be .
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excluded from jury service for discriminatory reasons, and preserve public confidence in

the faimess of the justice system by seeking to _efadicate discrimination in the jury

selection prdcéss. State v. Haigler, 334 S.C. 623, 515 S.E.2d 88 (1999); State v. Flynn, |

?

368 S.C. 83, 627 S.E.2d 763 (Ct.App.2006). 1t is unconstitutional to strike a jliror on the

basis of race or gender. See J.E.B. v. Alabama, 511 U.S. 127, 114 S.Ct. 1419; 128
L.Ed.2d 89 (1994). The Equal Protection Clause of the Fourteenth Amendment to the .
- United States Constitution prohibits the striking of a venireperson on the basis of race.

State v. Shuler, 344 S.C. 604, 545 S.E.2d 805 (2001); Haigler, 334 S.C. at 628, 515

S.E.2d at 90. "Purposeful racial discrimination in selection of the venire violates a

defendant's right to equal protection because it denies him the protection that a trial by

jury is intended to secure." Batson, 476 U.S. at 86, 106 S.Ct. 1712. A criminal defendant

may object to race-based peremptory challenges on equal protection grounds regardless of

whether the defendant and potential juror share the same race. Powers v. Ohio, 499 U.S.

400, 11.1 S.Ct. -1‘364, 113 L.Ed.2d 411 (1991); Payton v. Kearse, 329 SC 51,495 S.‘E.2d
205 (1998). B

Under Batson the ptosecution is prohibited rom striking potential jurors on the bééis
of race. 476 U.S. at 89, 106 S.Ct. 1712. Batsori was later expanded by the Supreme Cqurt
to also prohibit a criminal defendant from engaging in purposeful discrimination on the

“ground of race in the exercise of peremptory challenges. Georgiav. McCollum, 505 U.S. -

42,59, 112 S.Ct. 2348, 120 L.Ed.2d 33 (1992). Thus, during jury selection, either the
defendant or the State may' oppose the peremptory challenge of a juror who is a member

of a cognizable racial group. Once a peremptory challenge is opposed, the trial court
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must, upon request, conduct a Batson hearing and adhere to the procedlirés set forth in

Purkett v. Elem, 514 U.S. 765, 767, 115 S.Ct. 1769, 131 L.Ed.2d 834 (1995), and adopted

by our supreme court in State v. Adéms_, 322 S.C. 114, 124,470 S.E.2d 366, 372 (1996).‘

State v. Cochran, 631 S.E.2d 2'94,: 369 S.C. 308 (S.C. App., 2006)

Under _Bai_sén, a defendant_ must show the folloWi_ng in order to establish a prima
facie case of discrimination: 1) that he is a member of a cognizable racial gfoup; 2) that. |
the State has exerciseci peremptory Acheylllenges to remove members ‘of his race from fhe
jury; and 3) that these facts and other relevant circumstances raise an inference that the
prosecutor used peremptory challenges to exclude venire persons from the pe‘iit jury on
account of their race. If ihe defendant makes this prima facie showing, the burden shifts
to the State to come fnrward with a neutral explanation for challenging black jurorn in the
particular case being tried. 476 U.S. at 96-7, 106 S.Ct. at 1723, 90 L.Edv.2dAat 87-88

(1986). State v. Oglesby, 379 S.E.2d 891, 298 S.C. 279 (S.C., 1989).

South Carolina has adopfed the standard delineated by the United States Supreme

Court in Purkett v. Elem, 514 U.S. 765, 115 S.Ct. 1769, 131 L.Ed.2d 834 (1995), for
analyzing a Batson éhallenge: "When one party strikes a member ofa cdgnizable raciai

group or gender, the trial court must hold a Batson hearing if the opposing party requests

one." See generally State v. Haigler, 334 S.C. 623, 515 S.E.2d 88 (1999); State v. Shuler,

344 S.C. 604, 545 S.E.2d 805 (2001); Payton v. Kearse, 329.S.:C. 51,495 S.E.2d 205

(1998). In the present case, the state struck three African American j urors. All four of the
"defendants in the case are African American. The record therefore establishes a prima

facie showing of discrimination (satisfying the first test under Batson) entitling the -
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defendant'e :to é Batsen hearing.
| v Batsoh's Three Step Analysis | |

| In'State v. Giles, eur supreme courf ex.pl_ai.ned the proper procedure for a Batson |
hearing: |

First, the opponent of the peremptory challenge must make a prima facie showing - .
that the challenge was based on race. If a sufficient showing is made, the trial
court will move to the second step in the process, which requires the proponent of
the challenge to provide a race neutral explanation for the challenge. If the trial
court finds that burden has been met, the process will proceed to the third step, at

~ which point the trial court must determine whether the opponent of the challenge

~ has proved purposeful discrimination. 407 S.C. 14, 18, 754 S.E.2d 261, 263

(2014) (internal citations omitted). '

State v. Stewart (S.C. App., 2015) citing State v Giles.
The First Step Of The Anabysis ' S "
First, the [party asseﬁing the Bét,sonj challenge must make Adpfima facie showing
~ that the challenge was based on face. State v. Inmen, 409.S.C. 19, 760 S.E'.2d 105
(2014). When one party strikes a member of a eognizable racial groﬁp or gender, the trial
court must hcj)ld a Batson heaﬁeg if the opposiﬁg party requests one..}S'ee. generally State -
v; Haiglef, 334 S.C. 623, 515 S.E.éd 88 (1999). In this case the defense ,objecied vto, the
state's strike’ o‘f three African American jurors. This satisfies ihe ﬁrsf step of tﬁe Betson
analysis. |
The Second Step Of T. he Analysis
Once a prima faCIe sh0w1ng has been made the trlal court w1ll move to the second
~ step'in the process, Whjchv requires the [pa_rty oppesing the Batson] challenge t}or’provide a

race neutral _explanatioh for the challenge State v. Giles, 407 SC 14, ---, 754 SE.2d 261,
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263 (2014) A(internal citations omitted); see also Snyder v. Louisiana, 552 U.S. 472; ;

' 476-77 (2008) (quoting Millér-El \A Dr‘etké,>v545 U.S. 231, 277 (2005)); State V Inman,
409 S8.C. 19,760 S.E.2d 105 (2014). |
Step two of the analysis is perhaps the easiest step to meet, as it dqés not require =

that the race-neutral explanation be persuaéive, or even plausible. Purkett, 514 U.S..at ..

- 768; Raﬁd;clll \A Sfate; 7'16 So. 2d 584, 5 88 (Miss; .1 998). The explané_tion‘must only be _
'-"clear‘and reasonably épeciﬁc s'ﬁch that the [party asserting the 'Bat.scsh challenge] hés a
full and fair opp.'ortunity to demor;stfdte pretékt in the reason giveh and thé‘ trial-;:ouft to
fulfill its dﬁty [in step fhree] to assess the piéusibility of the reason in light .of all the
evidence wifh a bearing on it." Giles, 407 S.>C. ét ---, 754 S.E.2d at 265; see., e;g.,- id. at

s 754 S.E.2d at 262, 265-66 (ﬁnding thatra deféndanf's explanation tﬁat he "did not feelh
fhe [struck] jurors were right for the jury," ;vhile "technically, serﬁaﬁtically and | |
intelléctually ’racialiy neutral," would not allo.w the circuit court to "assess the plausiBility
of }the proffered reason for striking thé poténtiai jurors"). State v. Inﬁm, 409 S.}Cb.‘ 19, 760

S.E.2d 105 (2014). | | | |

o The Supreme Court obséryed "[t]he seéondrstep of this process does not demand
an explanati.on that is persuasive, or‘ even piauéible." Id. at 767-_63, 1‘15 S.Ct. 1769. At
step two, therefore, the proponent of the strike does not carry "any Burdef; o\f preséﬁtin;g

reasonably specific, legitimate explanations for the strikeé." Adams, 322 SC .at.123t, 470

~S.E.2d at 371. Therefor’é’,‘ Y'[ﬁ]nleSs a diécrimiﬁa';ory intent is inhgrént" in t_he‘ éxpianatioh.

provided by the‘- prqponenf of the éfriké, "the ;eé_son foered Willl be deemed race nemutral"

and the trial court must proceed to the third step of the Batson process. Purkett, 514 US.
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~at 768, 115 S.Ct. 1769; see e.g., Palvtonvv. Kearse, 329 S.C. 51, 56, 495 S.E.2d 205, 208

(1998) (striking a juror because she was a "redneck" evinces a discriminatory intent and is

 therefore not facially race-neutral); State v. Cochran, 631 S.E.2d 294,369 S.C. 308 (S.C. B
App., 2606). The second step of the test therefore requires a determination of wneth_er- |
idiscriminatory intent is inherent in the proponent's explanation.

Discriminatory Intent Inherent In The Explanation
Under some circumstances, the _enplanation ‘giv‘en by the proponent may be so

fimdam‘entally implausible the trial judge may determine the explanation was mere

preiext, even without a showing of disparate treatment. /d.; State v. Shuler, 545 S.E.2d
805, 344 S.C. 604 (S.C., 2001). South Carolina courts have found the stated reason for a

jnror strike facially disbriminatory in at least two cases. In Payton v. Kearse, 329 S.C. 51,

56, 495 S.E.2d 205, 208 (1998), the court held a peremptory challenge based upon a
characterizaiion of the juror as a "redneck" was facially discriminatory, and therefore

violative of Batson. In McCrea the court found a solicitor's "uneasiness" over a potential

" juror's dreadlocks was insufficient to satisfy the race-neutral requirernent. Robinson V.

Bon Secours St. Frencis, 675 S.E.Zd 744 (S.C., 2009). Both involved to some ciegree the
application of a racial stereotype. .
In the present case the solicitor's stated basis for the strikes of two black jurors
| was e concern that, living in the'same area as some of the witnesses in the case, they |
might be familiar with those witnesses but not knO\iv or recognize their names voff hand
during the jury selection process“. The solicitor's gssumption tnat biack jurors might not be : ‘

aware of the names of their friends, neighbors, or relatives (as opposed to the white juror
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seatedj is a based on a stereotype, and therefore,_inhereﬁtly racial. "Where the statéd
re_éson is inherently discriminatory, the inquiry ends and a ptetext inquiry is obviated."
| 'M.rea, 380 S.C".v%at 1_87, 669 S.E.2d at 335. Thé state's explanation, ithat the bla.c_k’jurqrs
[as opposed to the similarly sitgated white juror seated] might ndt know the ﬂamés of
their friends., neighbors, and relatives, is inherently racial. No further inquiry should be
required to establish a Batson violétion, and the Appellant's case revérsed.
The Third Step Of The Analysis " |

The F undamenially Implausible Explanatién |

In addition to being inherently diécriminatory, the state's explanation for the strike
of two Afﬁcan American jurors is fundamentally implausible in light of the totality of the
facts. Under sonie circumstances, the racé-neutral explanation given by the proponent
may be so fundamentally implausible that the judge may determine, ‘at the third step of
the analysis, that the explaﬁation was mere pretext eveﬁ without a showing lof dispafate
treatment. Purkett, supra; _A_@@, 3228.C.at 124, af 123,470 S.E.2d at 372. State v.

Cochran, 631 S.E.2d 294, 369 S.C. 308 (S.C. App., 2006); Payton v. Kearse, 495 S.E.2d

205, 329 S.C. 51 (S.C., 1996). Payton v. Kearse, 329 S.C. 51, 495 S.E.2d 205 (1998).
Although not generally required to be even plvausible under the second step, an
explanation is so lacking as to be "fundamentally impiausible" under the totality of the
facts é.nd circumstances is unacceptabie. In this case, the ﬁndaﬁental implausibility of
.the state's explanation was dbvious in light of the record;

~ The state Vthe strike of two African American jurors on a concern that bthey might. |

be familiar with some of the witnesses in the case. The court however had already called
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the name of eve.ry potential witness in thé casé and inqﬁired specifically whether any of ‘
fhe _venire knéw, or were relaféd to, ahy of the botential witnesses iﬂ the case. Indeed,
several jurors that responded to the questions were excused for cause. Since the
prospective jurors had already indiéated during voir dire that they wer.e ﬁot related to or
‘knew aﬁy of the potentiai “witnessés, the stated basis for the strikes is fundamentally '
implausible. |

; Dis_criminatory intent is inherent in a fundamentally implausible explanatiq‘n.,
"Whether a Batson violation has occurred Ihust be determined by examining the totality
of the facts and circumstahces in the reébrd." Edwards; 384 S.C. at 509, 682 S.E.2d at
822. Under some circumstances; thé explanation given by the proponent may. be so
fllndamentally implausible that the trial judge éan find the explanation was mére pretext,

even without a showing of disparate treatment. Haigler, 334 S.C. at 629, 515 S.E.2d at

91. State v. Stewart (S.C. App., 2015). Given the totality of the facts and circumstances,
the state's explanation fér its strikes was fundamentally implausible, no further analysis is
necessary and reversal is required.

Although not hecessary, further analysis makes the Batson violation cleafer still.

Dijferent. Treatment For Similarly Situated Jurors

Assuming arguendo, that thé strikes pass the fundamental implaﬁéibility and
~ inherently discriminatory tests, furthe; analysis reveals undeniable discrim_inatioh. ‘The
opponeﬁt of the strike [the défense] must make a Bona fide showing that the proponéntbf
the strike [the state]' seatéd a juror who shared ﬁearly every qualifcy with the struck juror

other than race to establish pretext. See State v. Jones, 293 S.C. 54, 58,358 S.E.2d 701,
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704 (1987), abrogated on other grounds by State v. Chapman, 317 S.C. 302, 306, 454

S.E.2d 317, 320 (1995); see also State v. Heyward, 357 S.C. 577, 580, 594 S.E.2d 168,

169 (Ct.App.2004).-'State V. Cochrah, 631 S.E.2d 294, 369 S;C. 308 (S.C.- App., 2006).
| Even if race ﬁeutr_al on its face, that finding is neverth\elesvs negated by the state's disparate
treatment of at least one sinﬁlarly situéted white jilror.

Step threé of the Batson analysis requires the couft to carefully evaluate whether |
the parfy assefting the Batson challenge tthe defensé in this case] has proven racial
discriminatioﬁ by demoﬁstrating that the profferéd ra.ce-neutrél reasons are mere preteXt
for a discriminatory intent. State v. Green, 655 So. 2d 2/72, 290 (La. 1995); see also
Batson, 476 U.S. at 93-94 (stating that the coﬁrt must consider "the totality of the relevant
facts," including both direct ahd circumstantiél'eyidence). During step three, the party
asserting the Batson challengé must point to difect evidence Qf facial dis&imiriatioh, such
as showing that the opponent struck a juror for a facially neutral reason but did not étriké
a similarly-situatedjuror of another race. Edwards, 384 S.C. at-508-09, 682 S.E.2d at
822; see also H@i_gle_r, 334 S.C. at 629, 515 S.E.2d at 91. In doing so, the party proves that

~ the "originally neutral reason was . . . a pretext becéuse it was not. applied in a neutral B

manner." State v, Oglesby, 298 S.C. 279, 281,379 S.E.2d 891, 892 (1989). State v.

Inman, 409 S.C. 19, 760 S.E.2d 105 (2014); State v. Shuler, 344 S.C. 604, 615, 545
S.E.2d 805, 810 (2001). Pretext generally will be establis.hed by showing that similarly _ |

situated members of another race were seated on the jury. Purkett, supra; Adams, 322 -

S.C. at 124, at 123, 470 S.E.2d at 372. State v. Cochran, 631 S.E.2d 294, 369 S.C. 308

(S.C. App., 2006); Payton v. Kearse, 495 S.E.2d 205,329 S.C. 51 (S.C., 1996); Staté V.
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Haigler, 334 S.C. 623, 51_5 S.E.2d 88 (1999). In the present dase the solicitor struck three
black jurors, two on the basi.s‘;.that they lived in the same ‘area as some of the state's - ‘
witnesses, yet seéted at leést éne similarl); s'ituated‘white juror.

Although the récord shows an uneven application of the state's stated reason for -
. .the sfrikes, the uneven app_licatibn of a neutral reason does not automatically regult in a
ﬁnding of invidioué discrimination if the strike's proponent provides a race-neﬁtral
explanation for the inconsistency. See State v. Kelley, 3.1_9 S..C. '1 73, 460 S.E.2d 368
(1995) (ﬁnd‘ing_ State provided a racially neutral explanat'ion for why Solicitor di‘d not

strike juror with similar characteristics to one previously stricken). Under this prong,

persuasiveness of the justification becomes relevant. Purkett v. Elem, 514 U.S. 765,115
S.Ct. 1769, 131 L.Ed.2d 834 (1995). At this stage thé court is requiréd to coﬁduct an
inquiry into any reasoning for the uneven treatment between jurors appearing to be.
similarly situated. To the extent that the trial court conducted such an inquiry, it did not
consider the staté's failure to articulate a racially neutral e.xplanation for the uneven
treatment betwe_en jurorts. |

Here, the record shows that the trial cdurt deiliated from the Purkett-Adams
procedure for a Batson moftion by failing to conciuct a p.rop.er analysis of the state's
underlying reason for distinguishing between addfeéses of the j‘urors, which. was the
initial éxplanation giveﬁ for the strike. Rather than considering the state's failure to -
articulaté a race neutral distiﬁction between the gddresses of the jurors, the couft instead
held that it was bound to find the reason offered "to be deerhed race neutrél" under -

Tucker and Payton. Although correct as to the court's initial analysis, this was a
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misstatement of the analysis required once the strikes were shown to have been applied in

an uneven manner. Under Batson, only if the proponent of the strike articulates a valid

_reason can the uneven treatment between jurors be affirmed. The analysis contemplates
the proponent of the strike providing an explanation where strikes are shown to be

unevenly applied. It is at this stage. of step three of the ahalysis that the "persuasiveness of

- the justification becomes relevant." Purkett v. Elem, 514 U.S. 765, 115 S.Ct. 1769, 131

| - L.Ed.2d 834 (1995); State v. Edwards, 649 S.E.2d 112, 374 S.C. 543 (lS.C‘. App., 2007).
Ifthe proponent of the strike fails to providé a valid'éxplanatiun, then the uneven
treatment negates the otherwise race neutral explanatioh, and strike fails the third step of
.the.test.‘ | o

The State's Failure tb Explain the Uneven Appl_t_'cation of Reason

Here the solicitor failed to give auy explanation underlying why-she had a
problem seating African American jurors that might live near some of the wituesses but
not a white juror tﬁa‘tt lived iu the same area. Although claiming thét she had cuncems
about some addresses but not others, the sqlicitor speciﬁcaliy stated that she uvas

“unfamiliar with the area: "I don't know the geography of Greenville Coun&. with enough

~ sophistication to appreciafe the minor details of the cominunify the basis of my strike,

Judge." R. 66, 11, 7-9. The sblicitor's fesponse clearly failed to explain why one address,

the purported basis of the strike, was ansf more or less pfoblemutical'than the other.

Having shown unequal treatment of similarlyféituafed j urors in this case, the state was

»required to provide an explanation to allow the court to make a determination as to the

- neutrality of the reason. The state's failure to adequately explain with sufficient clarity to
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allow judici‘al review of the reasons for dfstinguishing between the addresses negates anyv =
- otherwise race neutral ba51s grven for the strikes. See State \A Easler 322S. C 333,471
| | S.E. 2d 745 (S C. App 1996) (where defense counsel cited demeanor an’ 0therw1se valid
‘bas1s fora strrke but falled to pomt out any spec1ﬁc examples of why he d1s11ked the
. Juror S demeanor.) As in Easler, the state has falled to point out any spec1ﬁc reason of
why she disliked the addresses -.of the two African_American jurors' she struck over thatof_
the white juror she seated. ) | | |
" Here the state_’s failure to articulate any differenee between the addresses
- prevented the defense from demonstrdting that the explanation was pretextual.. "The
explanation must only be "elear and reasonably specific such that the [party asserting the
Batson challenge] has a full and fair opportunity to demonstrate pretext in_)the reason
. given ahd the trial court to fulfill its duty [irr step three] to assess the plausihility of the
reason in hght of all the evidence with a beanng on it." G11es 407 S.C. at 21 -22, 754
S.E.2d at 265; see., e.g., id. at 17, 23 754 S.E.2d at 262 265 66 (ﬁndmg that a
- defendant’s explanation that he "did not feel the [struck] jurors were right for the jury,"
while "technieally, serrranticull}" and intellectually recially neutral," would not allow the
circuit court to " assess the pfausibility of the proffered reason for striking the potential
jurors")." State v. Inman 409 S.C. 19, 760 S.E.2d 105 (S C. 2014) Here the state failed
to allow the trial court, or this Court on 1 review, to assess the plau51b111ty of the proffered
' reason er striking _the Afr_lcan Arherlcan Jurors but not the similarly situated Whjte juror; ,

This negated the stated basis for the strikes.

IhState v. Oblesby the court stated: "The reason given for striking the black male
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was sufficiently neutral to withstand the Batson inquiry. The reason given for striking the

black females was also neutral. The solicitor negated his reason, however, when he seated

a white female juror who was also a patient of the doctor." State v. Oglesby, 379 S.E.2d
891,298 8.C. 279 (S.C., 1989). Even if the stated basis for the strikes of the African. '
American jurors in the present case appeared otherwise neutral, any validity is negated by

the unexplained disparate treatment of at least one similarly situated white juror.

Similarly, in State v. Stewart, 288 S.C. 232, 341 S.E.2d 789 (1986), although the
State offered a racially-neutral explanation for strik'ing African American jurors, the court

held that it negated the reason by seating similarly-situated Caucasian jurors. See

Miller-El v. Dretke, 545 U.S. 231, 241 (2005) ("If a prosecutor's proffered reason for
striking a black panelist applies just as well to an otherwise-similaf_ nonblack who is

permitted to serve, that is evidence tending to prove purposeful discrimination to be

considered at Batson's third step."); State v. Oglesby, 298 S.C. 279, 281,379 S.E.2d 891,
892 (1989) (finding the solicitor negated his neutral reason wheﬁ he séated a white female
jufor who was similarly situated); id. ("'In' this case, an exafnination of the circumstances
shows that the solic'itor’s originally neutralvr'eason was proven to be a pretext bec_ausé it
was not applied in a neutral manner."). Based on the disparate tréaﬁhent of white jurors,
the strikes in Stewart Were held impermissible. .

' The determination of Whether the minimum quantum of evidence has been produced |
under this prong is ﬂexible, for the trial court's ruling turns on an examination of the

totality of the facts and circumstances in the record, including the credibility and

demeanor of the strike's proponent, and the plausibility of a neutrél, but otherwise
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unpersuasive, reason. Qa_se_y,v325 S.C. at 452, 481 S.E.2d at 172.In decidiﬁg whether the
opponent of a strike ‘has cafried the.l.)urdén' of persué’sion, a court. must undertake .a |

sensitive inquiry into the ciréumstantiél aﬁd direct evideﬁce of intent. H_aigle_r, 334 .S’C' at
629,515S.E2dat91. A striké must be ex‘aminedkin light of the circumstances‘under

which it is exercised, including an examination of the explanations offered for other

- strikes. Id;.State v. Cochran, 631 S.E.2d 294,369 S.C. 308 (S.C. App., 2006). Here the
trial court failed to conduct the proper totality analysis. 6r conéider all of >the relevant facts
in record. |

An examination of the facts and.circumstances in the pfesentcase shoWs that the.

solicitor's stated basis, even if originally appearing neutral was proven to be a pretext

because it was not applied in a neutral manner. See State v. Oglesby, 379 S.E.2d 891, 298

S.C. 279 (S.C., 1989); Garrett v. Morris, 815 F.2d 509 (8th Ci‘r.1987)'cert. denied, ---
U.S. ----, 108 S.Ct. 233, 98 L.Ed.2d 191 (1987) (pfosecutor's aSseﬂed reason for |
excluding black prospectivé jurors was a pretext for raciai discrimination in light of _
prosecutor’s decision not fo strike lv.vhite jurors who differed in no significant w/ay from
black jurors who were excused). The same was true iﬁ Oglesby where the solicitor was
adamant in his articulation of his reason for striking the black females, yet he did not

| strike a white female with the same characteristic. There the court said: "If the Sfate weré

allowed to prevail despite the application of such blatantly inconsistent stan'dards,_: Batson

would be left without substance. Accordingly, appellant's conviction is reversed and this

case is remanded for a new trial." State V‘.i. Oglesby, 379 S.E.2d 891, 298 S.C. 279. (8.C,, :

1989). -
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Here the court failed to consider the state's failure to articulate any basis for

A distinguishing between the addresses of jurors, the purperted basis of the strikes. Step'
¢ , ' : .
- three of the analysis requires the trial court to carefully evaluate whether the party -

asserting the Batson challenge has proven racial discrimination by demonstrating that the

proffered race-neutral reasons are mere pretext for a discriminatory intent. State v. Green,

655 S0.2d 272, 290 (La.1995v); see also Batson, 476.U.S. at 93-94, 106 S.Ct. 1712
(stating that the court must consider "the totality of the_ielevant 'facts,". incliiding both
direct and cireumstantial‘eviden'ce)'. During step three, the party asserting t}ie B-atsonl
challenge _should point to difect_ evidence of racial discrimination, such as _showing that
the opponent struck a juror for a fecially neutral reason but did not strike a
similarly-situated juror of another race. Edwards, 384 S.C. at 508-09, 682 S.E.2d at 822;
{ . . . .

see also Haig. ler, 334 S.C. at 629, 515 S.E.2d at 91. In doing so, the party proves that the

"originally neutral reason was ... a pretext because it was not applied in a neutral manner."

State v. Oglesby, 298 S.C. 279, 281, 379 S.E.2d 891, 892 (1989). State v. Inman, 409
S.C. 19, 760 S.E.2d 105 -(S.C., 20.1 4). Here the defense estébiished the pretextual nature
of the stete's strikes by shovifing uneven treat_ment between similarly situated jlirors. |
The state was provided the opportunity yet failed to provide a race neutral reason
for the uneven treatment of 'simiiarly situated jurors. The solicitor's strikes werei based
solely on where the jurors_resided. One African Arnerican juror was strnck because she
lived in Piedmont. A white jurer that lived in Piedmont was seated. When chailenged, the
solicitor could not identify any difference between the two jurors or their residences; The

only difference discernable from the record was that juror that was struck was African
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American and thé pther that was seated was white. "Once it is foﬁnd that the exefcise- of
| even oné peremptory challengc is racially motivated, this in and of itself givesiris_e .to an
binference of discrimiﬁatory purpose and violates the mandates of lBatS(.)n, Which 'explicitlyv
prohibits the Stéte from exercising strikes in a racially discrimipatory manner. To hold.

otherwise, 1 believe, complétely guts the notion of pretext, and offends the policies

underlying Batson. /d. at 299-300, 460 S.E.2d at 421." Payton v. Kearse, 495 S.E.2d 205,
329 S.C. 51 (S.C. 1996).
The state géve no basis, much less a racially neutral one, for the disparate

treatment between races. The record shows that the strikes were discriminatory, and

therefore in violation of Batspn v Kentucky and its progeny. Based on the record, the
trial court ei’red in denying the defense's Batson motion. "When the opponent bf the Strike
proves the proponent of the strike practiced purposeful racial discﬁmipation, the trial
court must quash the entire jury papel and initiate another jury selection de novo. See
State v. Jones, 293 S.C. 54, 58V, 358 S.E.2d 701, 704 (1987); abrogated on other grounds_

by State v. Chapman, 317 S C. 302, 306, 454 S.E.2d 317, 320 (1995); see also State v..

Heyward, 357 S.C. 577, 580, 594 S.E.2d 168, 169 (Ct. App 2004) " State v. Cochran, 631

,S E.2d 294, 369 S.C. 308 (S.C. App 2006). The trial court therefore commmed

reversible error in denying the defense's Batson motion.
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IL The trial court erred in‘ a_llowing testimony hy the Sta—te's'witnesses using the
term "'gang' in reference to Appellant's case where the solicitor failed to lay
the proper foundation that Appellant was a gang member, the reference was
inflammatory and unduly prejudicial under Rule 403, SCRE, and the

‘reference constltuted improper character evidence under Rule 404, SCRE.
Contrary to the solicitor's proffer to the Court during the motion in limine hearing,

'none of the victims in this case gai}e testimony identifying the co-defendants as being

1nvolved w1th a gang, much less a specrﬁc gang called Folk Natlon the G's or Gangster

Dlsc1ples R.70,11. 8 22. Nonetheless the solic1tor was allowed to call Investlgators

Brown and Whitlock, who testified that they consulted on this case due to suspected gang

involvernent. R. 475 1. 19 - 508, l. 21. .Further over the defense's ‘objection, Investigator '

Brown was allowed to testrfy regarding alleged gang srgns shown in photographs of some

of the co-defendants and specrﬁcally alleged that they were part of the Folk Nation R.

_ 475, 1.13 - 512,. 1. 12; see argument infra, Issue 1. The defense argued that the solrcrtor

failed to lay the proper foundation for the testirnony, that the gang reference was

inﬂammatory.and prejudicial‘ and that the gang reference was improper character-
evidence. R.70,1. 8 - 71, 122R93l20 lO4ll3R472l7 473123 R479
111923R4811917R50611123 ‘ |

The Gang Prevention Actat S.C. Code § 16-8-230 (2),}provides that -"criminal A
gang" means "a formal or informal ongoing organization, ‘association, or group that |

* consists of ﬁve or more persons who forni for the purpose of cornmitting criminal activity

and whvo"knowingly and active_ly participate in a pattern'of criminal gang activit)‘f."f

l)efense counsel argued that the sol’icitor had not charged any of 'the defendants with |

being a member of a gang. The solicitorhl told the Court that because the defendants_ were
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not charged under the ’Aet, ‘she' WaS not required {to preseht evidence that'they trtet the'-
statdtory deﬁnition vof a "erirhinal 'gaﬁg." She specifically stated that she V\tas "not - |
alleging that this 'greup of defendants participated in a pattern of crimihal gahg activity."
R 98, 1. 1_ -R. 99, l.l."2'5. Therefore, the soliettor conceded the defendants were not a
‘eriminal gang, or at the very least that she could notprolve that they ‘were "a crirhinal ga_ng.
' | Yet, in her closin'g argdment, the solieitot made reference to the "photOS" that . .
Investigator BreWh had described as showing hand signs that were associated With gangs .
and eépecially the Folk Nation. Inve‘stigator‘ Brown had identified seme of the defendants '
as exh1b1t1ng these 51gns in the "photos." R. 696, l 19 697, 1. 3 R. 709 11. 8- 14 R. 500,
L1- 506 1. 23. The sohc1tor also argued for the jury to consider the pressure be1ng
exerted on the State's witness, Larry Johnson, at the jail. She reminded_ the jury that he
v ; : :

testiﬁed that he was threatened to recant his statement or he weuld be "x-ed" out. He was
told "either you ate with us or agalnst us." R. 704 1l. 7-15. The sohc1t0r also remlnded
»_ the j jury of Shaqdllle Hogan s testlmony when he said he had to give his .380 gun to
Tavarus. He had to do what Tavarus told him because he's "got that power."_ R. 703, 1L |
- 11-23. Although the éolieitdr did net use the word "gang," these references were clearly
gang related. | |
| Failure to Lay Pr‘operA F eundatibnfor Gang Evidence

Prior to Ihvestigator 'taking the stand, none of the’so.licitor's ﬁrst twenty-five
witnesses made any mention df the co;defendantsf invelvement with a gang. Etzen se,: g
fnvestigator Brown was allewed to testify that he _Wa_S a gang investigator as‘si'g_n'ed to the

FBI task force and that his responsibilities were'to "maintain all gang'intelligenee :



throughout Greenv1lle County area, be responsible for knowing all players 1nvolved all
entities thereof throughout the county involving everythmg from A to Z as long asit
pertains to gangs and violent crimes.” He was called to deterrnme if anything he knew
_' "as gang investigator" could further the investigation. R. 476, 1.2 .- 477,1.14. He
testified: | |

While talking to several of the witnesses what we were able to get out of some of

them was that there had been an altercation at another location and during that '

altercation, them Folk Boys, as they kept referring to them were involved. They
further stated they were all wearing black, they all showed up together, they were

‘an organized group and we continued to hear the name possibly of Mikey.

R. 478, 11. 4-13. There was no clarification of yvho ‘Inv.estigator Brown was referring to
when he mentioned "several witnesses," and due to the _lack of any mention of gangs by
the solicitor's earlier witnesses, it was not obvious from the record either. Investigator
Brown also pointed to "gang signs" that he recognized in photographs of some of the
co-defendants. See argument infra, Issue II. He yvent so far as to say the hand signs in
the photo were those of the Folk Nation gang. R. 500, ll.-l_ - Tr. 506, 11. 23.

The only witness to mention gangs other than the investigatofs was Larry
Johnson. He nlentioned on cross-examination that the inve.stigato‘r he spoke vyith was.
trying "to find out if it was gang related or anything like that," though he later said that he
did not know he was talked to a gang investigator but was told that he would be facing
thirty years if i it was gang related. R 580, 1. 8 9; R. 592,1.25- 593, 1. 7. It was not until
‘redirect that any of Johnson's testimony even 1mp11ed h1s own a55001at10n w1th a gang

He said that he recanted his prlor statement because of a threat to him by "more of the

» people from the gang" who were in the dorm with him. R 594 1.25-596,1. 11.
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Although tes_tifyiné that Young rriade a etatement that ."‘you either with us or against us,"
he did not expressly state Young'sv involvement in any gang, Thié scant testiniorly etill
failed to provide even a post hoc _foundatioh for the earlier gang testirriony;
Im;iropér Character E videnc_e

"Character evidence is not admissible to prove the accused poesesses a criminal
' character or has a propensity to commit the crime with which he is charged.” State v.
~ Brown, 344 8.C. 70,73, 543 S.E.2d 552, 553 (2001); see Rule 404, SCRE. Rule 404(a),.
SCRE, provides that "evidence of a person's character ora trait of character is not
-admissible for the purpose of pr(_)ving action in conformity therewith ona particular
occasion." An exception applies to the charact’er of the accused if "a pertinent trait of
character offered by an accused, or by the prosecution to rebut the same."

Here, the defendants made no attempt to introduce evidence of their good
i character so as to open the door to bad character evidence from the solicitor. See State v.
Council, 335 S.C. 1, 12 n.6, 515 S.E.2d 508; 514 n.6 (199_9) (noting that "[a]n accused
must introduce evidence of his character at trial before the prosecution can attack it" and

) | AR

where "appellant never testified or offered other evidence of his good character, his’
character was never an issue."). Thus, the gang evidence was improper character
evidence under Rule 404(a), SCRE. |
Probative Value Substantially Outweighed by Unfair Prejudice

Pursuant to Rule 404(b), SCRE, evidence of _other crimes wrohgs or acts may be '.
admissible "to show motive, identity, the existence of a common scheme or plan, the

absence of mistake or accident, or intent." Under the res gestae theory, "evidence of
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other bad acts may be an integral part of the-crime v_vifh,which the defendanf is charged or

may be needed to aid the fact finder in understanding the context in which the crime

| occurred.” State v. Owens, 346 SC 637, 652, 552 S.E.2d 745, 753 (2001), overruled on

other grour'lds'by State v. Gentry, 363 S.C. 93, 106, 610 S.E.2d 494, 501 (2005). _

However, evidence considered for admission undér the res gestae theory rﬁust

| satisfy the requirements of Rule 403 of the South Carolina Rules of Evidénce. m
Dennis, 402 S.C. 627, _742 S.C. 627 (2013). Rule 403, SCRE, provivdes fhz;t although
relgvant, evidénce may be excluded if its probative value is substantially outweighéd by
the dangef of unfair prejudice. "Unfair prejudice does not mean the damaige fo a |
defendant's case that resﬁlt_s from thé legitimate probétive force of the evidence; rather it
refers to evidence which tends to suggest decision Oh an improper basis." State v.
Gilchrist, 329 S.C. 621, 630, 496 S.E.2d 424, 429 (Ct.App.1998) (quofation marks and

citations omitted).

In State v. Sobers, 404 SC 263, 744 VS.E.2d 588 (Ct. App. 2013),'the judge

| correctly found that evidéncé suggesting gang associations.o.f murder victim and

witnesses were irrelevant. Sobe?s, who was in his car, watched a ﬁghf between the victim
and another young man in the midst of a crowd of people. He claimed that he fired éhots
when one of the yoﬁhg men approached his car and tried to start a fight. This was dué to
| commeﬁts Sobers made about the man's sisfer. Sobers testified that the cfowd swarmed
his car aﬁd he fired shots. One bullet hit the victim in the back of his head as he sat in the
back of another car. . | |

Defense counsel in Sobers Wanted.to admit evidence of gang actiVity of the victim -
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and witnesses because it went to the motive of seiffdefense. The defense had pictures
| from Facebeok showing‘ the Victirn and witnesses ﬂashing gang ‘signs. The trial court
'found that Sobers failed to show any relevance of gang associations to the shooting. F our
of the witnesses even admitted they were making gang signs in the photogra-phs'but |
den1ed being in a gang. They were _]USt being together hke "family" in the picture The
solicitor argued that witnesses testiﬁed they were 1n‘a gang, and if they were, there was no
evidence of a connection between gang activity and the shooting.

The present case is very similar to Sobers except that it was the solicitor that

- wanted to admit the evidence here. Here too, even if the allegation of gang involvement
weretrue, it was not proven to be a part of the incident. Ce-defendant Larry Johnson .
testiﬁed that their friends "Brarn-Bram" and Brandon ("Black") had been shot during an
earlier incident at the Red_ Planet club. It was the indiyiduals who shot Bram-Bram that
B Young allegedly saw at the L_il. Cricket, prompting the attack. R. 551, 1.2 - 573, 1. 12.
There was'no testimony that ';Brarn¥Bram" or "rBlack" were affiliated with any gang. As
noted supra, Johnson's only references td gang, at most, only imply invollvement ofa
| gang involving events after the incident. R. 580, 1l. 8-9; R. 592, 1. 25 - 593; 1.7; R 594, 1.
25 - 596, 1 11. Johnson, howev.er, never expressly stated Young's gang affiliation and still
failed to make any connection between _the gang and the incident Iitself. Even in the
solicitor's closing argument, she theorized that the shooting was retaliation for "their |
friends Brandon Edwards and Brandon Davis getting shot.” R 678, 11. 4-6; R. 706, 11
12-16 (emphasis added). Thus, there was little or no probative value to the gang related

evidence.
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The admiSsion of any evidence relating to gaﬁgs was unduly prejudicial to the

Appellant. The word "gang" was inflammatory to the jury and prevented Young and his

_co-defehdants from receiving a fair trial. See_Clemons v. Walls, 202 F. Supp. 2d 767

(N.D. I1L. 2002), reversed on other grounds by, Clemons v. McAdory, 58 Fed.Appx. 657

.(7th Cir. 2003) ("With regard to gang evidence, the Seventh Circuit has long recognized
the substantial risk of unfair prej.udice attached to such evi’denqe, noting that evidence of
gang membership is likely to be damaging to a defendant in thé e};es of thé jury and that
gangs suffer from poor public relations. The Court of Appeals added that gangs .generally '
arouse nega‘five connotafions and often invoke images of criminal acﬁvity and'de\./iant
behavior. Thefe is therefore always the possibility that a jufy will attach a propensity for
committing crimes to defendants who are affiliated with gangs or that a jury's negative

. feélings toward gangs will influence its verdict. Consequently, while acknoWledgiﬁg
that-under appropriate circumstances-géng membership and gang activity evidence has
probative value that can outweigh claims of unfair prejudice, fhe Seventh Ciréuit ‘

demands careful consideration by district courts in determining the admissibility of such

{
A
N -

evidence." (internal quotations and citations omitted)).
The trial judge failed to appreciate why a reference to gangs was prejudicial, -
stating that "there's a lot of stuff that comes out in criminal cases that's prejudicial." The

judge even cited the "dictionary.com" definition of gang, stating:
The definition of a gang, 'A group or band, a gang of boys gathered around the
winning pitcher; a group of youngsters, adolescents who associate closely often.
exclusively for social reasons; a group of people with compatible tastes or mutual
interests who gather together for social reasons. I'm throwing a party for the gang I
bowl with.' For all of the negative connotations that you all want to associate with
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that word. The fifth definition down on the list is, 'A group of persons associated
for some criminal or other anti-social purpose.' ' '

R. 71,11 15-18; R. 97, L. 15_-24. Respectfully, this response from the trial judge indicates

. that tlie trial judge had not properly weiglied the prej udicial effect of " gang" related *
testimony, especially given the seriousness of the charges against the co-defendants. The
trial judge's failure to recognize the o_bvicus prejudice of the reference_ to the
co-defendant's as being members of a gang was error.

The only purpose of presenting evidence of the co-defendant's gang involvement
was to appeal to the passions and fears of the jury. The solicitor's argument that the gang
evidence was essential to prove the elements of assault and battery by mob is without
merit.'.S.C. Code Ann. § 16-3-210(a) defines a "mob" as "the assemblage of two or more
persons,.. without color or authority of law, for tlie premeditated purpose and with the
premeditated intent of committing an act of violence upon the person of another."
Whether the acts were premeditated dces not rise or fall on whether these co-defendants

“were members of a gang. The solicitor presented evidence that the co-defendants all went
‘to the .Red Planet club earlier in‘ the evening and video footage of at_ least scme of them
together at Waffle House later. that evening‘. Additionally, she presented testimony of |

“some of the co-defendants, who enplained that they and their co-defendants saw the |
victims at the Lil Cricket, made a Ufturn and went back to Club. 864,. and then proceeded |
back to the Lil Cricket and shot the Victims.. The gang evidence iJvas ne\ier tied to the
specific incident or the concept of premeditation. .Thus., the gang evidence was an

attempt to pile on prejudicial evidence that was not probative of the alleged crimes.
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. Therefore, the trial court erred in admitting the gang related evidence because the
solicitor failed to lay the proper foundation for its admission, the evidence constituted
improper character evidence, and the evidence's probative value was substantially

outweighed by the danger of prejudice.

>III. The trial court erred in admitting photographé of the co;defendants éllegedly .b
making "gang signs' where the solicitor failed to lay the proper foundation
for their admission, they were not relevant to the facts at issue in the case,
and they were unduly prejudicial. '

On redirect of Investigatbr Brown, the solicitor asked ﬁim to'identify. seve;al
photographs. The sole purpose of the phoiographs was to serve as 'impermissibly ‘
spurious corroboration of the defendants' gang affiliation. Investigatof Brown testified
that he received the photographs during the course of his iniléstigation "sevefal days after
the initial incident occurred.” He testified that hand éigns, which was one of t_hé most
popqlar ways to‘ ideptify a gang member," in the photographs were those of the Folk
Nation and Gangster Disciples.

In one of the photographs, taken outside of a restaurant in dbwntown Greenviile,
Investigator Brown claimed that tﬁe individuals were "throvying [what] was known as a
three point crown and that was very specifically [sic] to the FolkNation.-f' -He identified
co-defendants Hogan,. Bboker, and Williams in the photograph and 'r‘ecoghjz‘ed fhe other
two ihdividuals but could not recallvtheir‘names. R.499,1. 14 - R. 502, 1. 14; State's Ex. . .

- 51, photograph (on file with this Court). In a second photograph, Investigator Brown

noted the use of the three point crown and "L" symbol. He identified Youhg in the -
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photograph and said that Holmes and Booher were also possibly in the photograph. R.
- 503,1.2- 504, 1. lO, State's Ex 54, phOtograph (on ﬁle with this _Cour_t). On
cross—examination; Ih\}estigator Brown admitted that none of the co-defendants were
displaying gang signs in the photograph that _Was actually taken at the Red Planet club
carlicr that night. R. 504, 1L 13-20. |

Following the testimony and outside of the presence of the jury, the trialA judge |
~ allowed the defense attorneys to place their obj ection to the photographs on the rocord,
which was previously discussed at a bench conference. Defense attorhéy Chambers
argued that no foundation wao laid for the admi‘.ssion of the photographs and that they are
not relevant to an issae 1n the ca-so.‘ He not.od- that no'information was provided as to
when or where they were taken. .Cou.nsel Abdalla for Young added that.the photographs
were unduly prejudicial as gang evidence. The judge indicated that:he overruled the |
ohj ection and was told that the photograph_sicame off of co-defendant Young's cell phone;
R. 506, h. 1-24. |

In her closing argument, the solicitor made reference to the "photos" that
- Investigator Brown had described as showing hand signs that wefé aasociated with gangs
and especially the‘Folk Nation. R. 696, 1. 19 - 697, 1. 3; R. 709, li. 8-14.

Rule 901(a), SCRE, provides: "The requirement of authentication or idehtiﬁo_ation
as a condition precedeht to aomissibility is satisﬁed by evidence sufficient to support a
finding that the matter in question is what its proponent claims." . In the present case, the_'
only question as_ked of Investigator Brown with respect to authentication §vas whether he

received the photographs in his investigation. According to the judge, the photographs
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werevobt’ained from Yeung's cell phone, yet no records were produced by the solicitor te
verify that claim or indicate when the photographs were taken. i:urther, the jury was
given no information as to how and where tiie photographs were obtaine.d in orderto | |
determine what weight to give them.

| In addition tothe lack of anthenticétion, the phbtograpiis were irrélevant and
unduly prejudicial. The solicitor had ample other evidence to show that the :
co-def‘endants were together on the night of the ineident. Thus, the oniy purpose of the
photographs was to establish the co-defendants' gang associat\ion; As aigued supra,

admission of gang related evidence was improper.

IV.  The trial court erred where he coerced co-defendant DaQuan Bruster to
testify for the State by threatening to vacate his guilty plea such that he
would be facing life without parole (LWOP) because the judge found that
Bruster's first testimony violated the plea agreement

The trial judge's actions in threatening to vacate, and in one instance actnally' |
vacating, those co-defendant's guilty pleas who did not testify as the solicitor anticipated
was improper. While the Court framed its ruling in_ the context of upholding the - |
administration of justiee by preventing perjury or ‘allowing an invalid gnilty plea, the

Court's actions instead amounted to enforcement of a portion of plea negotiations that

never existed. See State v. Stanley, 365 S.C. 24, 615 S.E.2d 455 (Ct. App. 2005)
(holding that a jndge has the responsibility for safeguarding both the rights of the accused
and the rights of the public in the administration of justice). The plea transcript mentions

o requirement that Bruster testify for the State and he repeatedly stated that he did not
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understand that he had to testify against the co-defendants and was specifically adVised by
his attorney that he did not have to do so. R. 11,1.24 - 18, 1. 19. Even the solicitor's
comments imply that there was no requiremént to provide testimony as a part of the plea.

R. 650, 1L. 5-17.

_ | In People v. Manchilla, 620 N.E. 2d 1163 (Ill. App. Ct. 1993),-the Appellate Court
fevefsed Manchilla's conviction for éggravated criminal se}(ual assault bécause the |
‘prosecutor violated Manchilla's right to present witnesses by intimidating the witness
with repeated statements concerning pefjury and immigratioh status. The Illipois
Appellate Court wrote that a fundaniental element of due process is the ﬁght of an
accused to.present witnesses bﬁt that right was violated if the staté or court exerted
improper inﬁuence on defense witnesses causing them not to testify. |

The United States Supreme Court in Webb v. Texas, 409 U.S. 95, 98 (1972),

reversed the defendént's conviction because the trial judge drove a prospective defense'
witness from the stand by telling him that if he lied he could be prééecuted, énd convicted
for perjury, and have to serve more time. In another Illinois éase,‘ People v. King, 593
N.E.2d 694 (Ill. ‘App. Ct. 1'993), the Appellate Court reversed the defendant's conviction
where thé circuit judge drove a vprospective defense witness from the stand by threatening
to revoke an ea'r.lier plea bargain made befofe that court if it believed the with_ess was |
lying. The Illinois Supreme Court affirmed the reveréél. People v. King, 608 N.E.2d 877 .’
) (111. 1993). Thgse same principles that prqhibit influence aimed to keep defense witﬁesses
from testifying éhould,apply to influences aimed at forcing State's witnesses to testifyb .

against
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Iﬁ State v. Stanley, 365 S.C. 24, 6»15 S.E.2d 455 (Ct. App. 20055, the Sbouth
Carolina Court of Appeals held that giving false testimony ét trial coristituted th.e'feIOny
of perjury and subjected the pérson toa ﬁﬁe or imprisonment. The trial Qvitnéss 1n
Stanley contfadicted his prior statement to pélice during hié trial testimony and §vas guilty
~ of perjury if the information to policé was false and if it was true, then his trial testimony
was perjury. The trial judge _Warned the witness of perjury and ordered the v&;itness to jéil :
after dismissing the 3my The witness was allowed to consul;[ with hvi‘s attorney and testify
again. The court found that all courts have the power to punish for contempt which was
essential in judicial proceeding§ and to the dﬁe administration of justice. The court wrote
thata judge has the respon;ibility for'safeguarding both the rights of the accused and the
-rights of the public in the administration of justice.

The facts of Stanley are distinguishable from fhe present case __where the problem |
was not perjury, but rather e'r(lforce‘ment_o‘f the purported terms of the State's pleé
agreement. Here, Bruster i.ndic':ated' that he was under the impression that pfoviding
testimony against fhe co-defendants was not a requirement of his plea agreement. The
triél judge did not safeguard the Appellanf’s right fo due process énd' a fair frial when the -
judge coerced the witness to testify a second time by ';hreatening td vacate the witness's
plea such that he would. face the ‘possibilify of LWOP; It was prejudicial to the Ai)pellants. _'

to coerce the witness to testify a second time and certainly implied the Court's

- dissatisfaction with his earlier testimony as a hostile witness.
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V. The trial court erred in failing to excuse the two jurors who en'gaged in
 misconduct and declare a mistrial where jurors from this trial were
overheard by a juror in another case talking in the restroom during the
lunch break about Appellant's case, saying such things as '"the need to
decode the language", "I was chillin," and "he's going down," followed by
laughter S
Were it not for the honesty ofa juror serving in another case, the defense may
have never learned of the premature jury deliberations that took place in his trial. The
trial court was alerted to the misconduct after the solicitor presented her fifth of
thirty-seven witnesses. While the trial judge in this case seemed to think that a clear
definition of "deliberations" needs to be promulgated by the appellate courts, it was
obvious from the allegations in this case that at least some of the jufors'were discussing "
more than just the demeanor of the witnesses. That in of itself comes close to discussions
- of witness credibility, an essential part of deliberations. The comment "he's going down"
certainly implies that the juror or jurors intended to find at least one of the defendant's
guilty. Thus, the trial court's finding that the jurors had not engaged in any deliberation
Was erroneous. Their deliberations did affect fundamental fairness, as they not only
indicate a premature discussion in the case buta premature decision in the case against H
the defendants.
Trial counsel argued:
Your Honor was nice enough to note for the record we had that bench conference
and [ know you've heard most of thls but for the record, my motion is to remove
the two jurors that are alleged to ‘have been involved in the activities
specified in the note. That would then , unfortunately , leave us with 11 j jurors
and so you would have to declare a mistrial. That would be the second part of

my motion.

The basis of it is that Your Honor charged the jury as part of his instructions and
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has consistently charged the jury every time we've taken a break not to discuss the

case at all. Your Honor has not said don't discuss the facts but you can discuss

some other part of the case. So clearly these jurors have violated the oath that they
- took at the beginning of the case as a part of which following your instructions.

R.194,11. 11 - 195,11. 5. The other attorneys.joined in the motion. R. 196, 11. 1-21.
"Deliberate" is defined in Black's Law Dictionary 294 (6th ed. 1991), aS "to weigh

in the mind, discuss, to cons_ider the reasons for and against, etc." In State v. Aldret‘, 333

'S.C. 307,509 S.E.2d 811 (1999), the Supreme Court held that premature deliberations
could affect fundamental fairness of a trial such that the trial court could inquire inro such
allegatiorls. The Court set forth the following suggested procedures to follow if an

' .éllegation of premature jury deliberations arose during a trial:~ -~ -~ -

[T]he trial court should conduct a hearing to ascertain if, in fact, such premature

deliberations occurred, and if the deliberations were prejudicial. If requested by

the moving party, the court may voir dire the jurors and, if practicable, "tailor a

cautionary instruction to correct the ascertained damage." United States v. Resko,

3 F.3d at 695. If the trial court determines the deliberations were prejudicial, such

findings should be set forth on the record, and a new trial ordered. '
333 S.C. at 315, 509 S.E.2d at 815.

The trial court attempted to follow this procedure in this case by conducting voir
dire of all of the jurors. However, the judge did not allow any information to be put on
the record regarding the allegation of misconduct other than the note written-by the juror
who overheard them. See Court's Exhibit 3, Juror Note‘ (on file with this Court). The
court also failed to inquire about the specific allegation of miscénduct, instead just posing
a general question to the jurors regarding whether there have been some discussion about

| the facts of the case. R.198,1.7-232,1. 11; R. 215, 11. 3-18. Whrle the jurors in this - .

case all .claimed that they remained fair and impartial, it is difficult to fathom in what
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circumstance a sworn juror would say otherwise. This is even more so where there is
credible evidence that jurors previously failed to abide by the Court's instructions not to

discuss the case.

In State v. Carmack, 388 S.C. 190 694 S.E. 2d 224 (Ct App 2010) the Court of

Appeals ruled that premature jury dellberatlons may amount to mlsconduct that could
-affect fundamental fairness. Notably, in Carmack the juror was asked about the specific
'allegation that he had discussed the case with his girlfriend and denled it. Further, the
infonnation relayedv to defense counsel in that case was that the juror's girlfriend told her
employer "t's fa] cut and dry case. Everyone knows he did 1t " Thus, not even the
‘extrinsic evidence of the alleged misconduct actually implicated the Juror This case is
dlst1ngu1shable because the allegation did implicate misconduct on the part of the jUrors
and the judge failecl to question the jurors about the specific misconduct alleged, l.e. the
bathroom conversation.

Even the general questioning- by the judge elicited some of the following:

" Court: Are you aware of any discussion about this case that has gone on either in
the jury room or anywhere else? Do you know of any?

“Juror Harper: I would say, yes. Not anything substantive but I would say that
there hasn't been a group thing.

Court: Can you tell me what has been talked about?

Juror Harper Probably at least what I'm aware of in the context of almost
sadness over some of the things we've heard.

R. 198, 11. 4-22.

Court: [ am calling each juror out individually to determine whether or not y all
have heard some discussion. ....Anythmg along those lines?
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Juror Ferguson: There was some discussion yestefday after the initial charges
were made as to how long this might take and that kind of thing. And then there
has been -I'm trying to think---'some natural curiosity I think. There's been some
discussion I think of the behavior of some people who have taken the stand that
kind of thing. I don't thmk there's been any conclusions drawn. Does that make
sense?

R. 200, 11. 6-24. -

Court: It has come to light that there may have been some discussion or talk

about the case among our jury. Have you been privy to any of that or heard any of

that?

Juror Tutiven: Not specifics. Nobody has shared opinions. We have discussed or

asked questions about names ... It's just been kind of a reflection on different

facts. :

Court: When you say facts, what do you mean?

Juror Tutiven: names and how many people we've hstened to so far and how

many witnesses we've had, sort of generic.
R. 207,11. 4-24.

The testimony from the questioned jurors indicated that they were discussing the
case which met the definition of to "deliberate.” One of the trial attorneys argued that no
witness had said anything about someone "going down." This language indicated that at
Jeast one of the jurors had already made a decision before the case went to the jury, and ’
was discussing her decision with another juror. This was the only conversation overheard,
but based on the juror's responses, there was a reasonable probability that other
conversations were held about the case prematurely. Even the solicitor eXpréssed concern’ -
over the rctentibn of Juror Whittenberg, who denied having any discussions about the -

case despite being one of the jurors overheard in the bathroom. R. 216, 1. 8-13; see R.

203,1.-19 - 204, L. 25.



Appellants were deniéd a fair trial because the record made it clear that the jurors
v . A
Were; discussing the case in spite of .the‘ judge's iristruc_tions. Moreover, it was apparenf
from the -discussio'n that was overhgard that at ‘leAa'st some of th’e jurors had made a
decision regarding gui]t or innocence priofwell before the coﬁclusion bf the casg;
Therefore, the trial judge erred in failing to declare a mi.strial; '

. CONCLUSION |

For the reasons set forth herein, Appellant Raymond Young respectfully requests

this Court to reverse his convictions and remand for new trial.

' .
Respectfully, bmitted, -

T , ] FalkhgfhWilkes, 12893
' Att for Raymond Young
o : ATT EY FOR APPELLANT .

January 19, 2017.
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