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j Tlus matter came before the Court on Defendant s moud‘i’lgor”’g!‘ A "" ph ma{S

- fto South Carolma Code of Laws § 15-35-400 and Rule 68, SCRCP to mark the Judgment; '

. of the Court as to Plamtlff Tma Kelly satlsﬁed The motlon came before tlus court for a
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B _ ‘hearmg on March 23 2017 Present at the hearmg were Davrd R. Pnce, Jr Esqmre, forﬂ '

A ' ‘the Plamtrff Tma Kel]ey, and Peter E. Farr, Esquu'e, for tlae Defendant, Harold E Morns , _- -

o Aﬁer hearmg the able arguments of counsel and careful constderanon of the apphcable"

law of tlns state, _the Court demes Defendant s Mouon to Mark Plamuﬁ‘s Judgment s

: Satlsﬁed

Based on com1 records and conﬁrmed by the parttes lt appears that an Offer of L

j Judgment as to the personal m_;ury claxms by Tma Kelly, _1ndw1dually, was filed on or -

E .;about November 15 2016 (heremaﬁer referred to as the “Kelly Oﬁ‘er of J udgment ”) '

The Kelly-offer of Judgment_.was sxgned_-and filed by attorney_s for Aboth t_he D_efendant :

: Order Denymg Defendant’s Monon to Mark Judgment Satnsﬁed
Page 1 of 10 o _



and the undermsured motonst (“UIM”) carrier, each bemg mdnndually represented by
counsel and stated in part as follows

f Defendant Harold E Moms, pursuant to South Carolma Code of Laws §
~ 15-35-400 and SCRCP 68, hereby offers to ,allow judgment 10 be taken
" against him in the amount of Seventy-Five Thousand: and 00/100 -
- ($75,000.00) Dollars ($25,000.00 from the liability carrier on behalf of the . -
. Defendant and $50,000 from USAA as the underinsured. carrier) with
" respect to the claims of Tina Kelly, mdmdually, for damages relatmg to
~ her bodtly tnjunes (Emphasxs supphed)

o ,On November 28 2016 Plamttﬂ’s counsel ﬁled her Wntten Acceptance of

Defendant s Offer of Judgment to Tma Kelly (heremaﬁer referred to as the “Tma Kelly

o Acceptance of Judgmen X wluch stated in part as follows

A : '[Ttna Kelly] hereby accepts the Defendant’s Offer of Judgment ﬁled -
~ November 15, 2016, to -allow judgment to be- entered against the -
- Defendant Harold E. Morris, in favor of the Plaintiff, in the amount of
= Seventy-Ftve Thousand and No/100ths ($75,000. 00) Dollars, with respect
- to ‘the claims of Tina Kelly, . mdtvudually, for damages relating to her
. bodily injuries. The Plaintiff accepts the offer of judgment against the
" Defendant Harold E. Morris, personally, but the. collateral source rule -
.applies 1o preclude set-oﬁ' of underinsurance proceeds against the
" 1 judgment as proposed by Defendant ‘See Rattenni v. gratnger, 298 SC. -
- 276,379 SE.2d 890 (1989). (Emphasis added).. - ,

Upon ﬁltng of the Tina Kelly Acceptance of Judgment, the Clerk of Couxt for Anderson
g County entered Judgment agamst Defendant l-larold E. Moms, personally, in the amount :
of $75 000.00, on November 29,2016,

Followmg the entry of the Tina Kelly Acceptance of Judgment, the Defendant s
counsel Mr. Farr, forwarded a letter dated December 19, 2016 enclostng a check in the_: ~
amount of $25,000. oo and a Satisfaction of Judgment. The letter dtrected Plamttffs K
counsel to “hold the settlement proceeds in trust unttl the Satlsfactton of Judgment has -

been prOperly execut » Plamt:ﬂ’s counsel responded by letter dated December 14,

Order Denymg Defendant s Monon to Mark Judgment Sattsﬁed
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' 2016 wherem Plamtlf’fs counsel advrsed Defendant s eounsel that Tma Kelly drd not "

settle” Tma Kelly s clatms for a $25 000 00 payment from Defendant Moms, rather Ms . ERRI

a Kelly accepted an oﬂ‘er to enter Judgment agmnst Defendant Moms personally for': L

- $75 000 00 and expressly dechned to set off any portron of the Judgment wrth her own:

e . ‘ UIM proceeds Plamtrﬁ” then declmed to execute a Satrsfactlon of Judgment untll. ) -

- Defendant Moms pard the full $75 000 00 Judgment, and requested that Defendant s
' . eounsel adwse wrthm seven (7) days whether he wrshed for Plamtlﬂ's eormsel to retum _
B 5 the cheek for $25 000 00 or dlsburse itas partral payment agamst the $75 000 00

Rather than reply drrectly to Plamhfr"s counsel’s letter Defendant $ counsel ﬁled :

| a Motron to Mark Judgment Satlsﬁed on December 27 2016 On January 4 2017 SR

ADefendant ﬁled hrs Amended Motron to Mark Judgment Satrsﬁed, whlch states in part

. _: 'The Offer ofJudgment in thrs matter specrﬁed an amount of$75 000 0010 B
- be jpaid by the liability carrier and UIM carrier, both of whom are involved

_in the case. The checks have both been sent to Plaintiff’s counsel in =

" compliance with the judgment of tlns Court, and Defendant is entltled to o
- have that ]udgment marked satrsﬁed : ' -

" :Subsequent to. Defendant’s Amended Motron, the Plamtrffs UIM carrier honored its ; o

' contractual oblrgatron to pay the dxﬁ‘erence hetween the amount of the Judgment and the |

‘ amount of habrllty coverage and tendered $50 000 00 to Tma Kelly wrthout requmng_ :

' her to execute any sort of settlement doeument or satrsfaetron.

The specxﬁe questron before the Court is whether the Defendant is entltled to an;

b | Order of the Court foremg the Plamtrﬁ' Tma Kelly to mark the resulttng Judgment agamst _ o

:Defendant Morns satrsﬁed asa result of Defendant Moms s payment of one-thrrd (1/3): :
of the total judgment, and Plamtrﬂ’s UIM carrier’s payment of the other two-thrrds (2/3) _

of the total judgment lf the Judgment agamst Defendant Morns had resulted from a tnali -

S Order Denymg Defendant’s Motlon to Mark Judgment Satrsﬁed
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) of thrs case, then the law is crystal-clear in South Carohna UIM beneﬁts are subJect to B R

the collateral source rule, whlch apphes to preclude set—oﬁ” of undermsured motonst
beneﬁts agamst a Jury s damages verdlct See Rattenm V. Gramger, 298 S C. 276 379

'S E2d 890 (1989) (holdmg that “We ﬁnd no persuaswe reasons to dtstmgursh ,

undermsurance proceeds from other insurance proceeds that are subject to the collateral S |

source rule ”) Tlus rule of law was stated inno uncertam terms by the Supreme Court in .
Rattenm and was agam stated expounded upon in detatl by the Court of Appeals in
R Pustaver \'A Goodeg, 350 S C. 409 566 S. E 2d 199 (Ct. App 2002)' whlch explamed as .

follows -

- The collateral source. mle acts’ to prevent a benefit dtrected to the msured
~ party from resulting in a windfall for the tortfeasor. ' A tortfeasor cannot
- take advantage to a contract between an injured party and a third person,
. no matter whether the source of funds received is an insurance company,
- .an employer, a family member or other source [source citations omitted].
It is the tortfeasor’s responsibility to compensate the injured- pany for all
. the harm that he causes, not the net loss the injured party receives [source
. citations omitted). ' At times, then, ‘while a Plaintif’s recovery under the
- ordinary negligence rule is limited to' damages which will make him -
- whole, the collateral source rule allows a Plaintiff further recovery under. .
- certain. circumstances even though he has -suffered no loss [source- -
R cltatlons omrtted] (emphas:s in ongmal) d

L DBSplte the well settled law set-out above for cases that rmult in ]udgment aﬁer o

tnal by jury, tlus Court must now detemune whether the terms of Plamhﬁ’s acceptance S
of Defendant’s artﬁﬂ]y-draﬂed Oﬁer of Judgment somehow obhgates thrs Cotut to o

compel satlsfactton of the Judgment after set-oﬁ’ by UlM procwds by operatron of S C.

! Defendant’s Motion in this case asks the Court to compel- satrsfactlon of a $75 000: 00
judgment against the Defendant based on payment by Defendant of his' llabrhty pohcy
limits totahng only $25,000.00. This case is frankly the exact same scenario as in- -
h er, where the Court . demed Defendant’s motion requesting that the ctrcunt court .

o .:Order Denymg Defendant s Mohon to Mark Judgment Satlsﬁed
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Code § 15-35-400 and Rule 68 SCRCP. This Court notes aﬂer rev:ewmg the reported-' '
'cases that htstoncally the cases challengmg the apphcatton of the collateral source ru]e to
UIM beneﬁts have arisen aﬁer changes to the statutory law regardmg UIM beneﬁts In '

1989 the Rattenm Court addressed former statute S.C. Code Ann. § 56-9- 31 (Supp :

1986), whzch stated that optnonal UIM coverage is avanlable whenever damages Sustalned

lexceed the habnhty coverage of the at-fault motonst In 2002 the Pustaver Court' o

‘. revrsnted the issue aﬂer the current UIM statute S .C. Code § 38-77-]60 was amended to )
| de]ete the provrslon allowmg UlM camers the nght of subrogatlon or assngnment. ln
both cases the Court expressly held that “[h]ad the Genera] Assembly mtended to :
abrogate the collateral source rule in regard to this- partlcular class of i msurance proceeds, .
it would have done $0.” _R_at_tg__, 298 5.C. a1 278, 379 SE. 2d st 891, m 350 5.C. '
- SSOSC at4l4 566SE2dat202 | _

'_ T}us Court also ﬁnds that had the Genera.l Assembly wnshed to. abrogate the
' collateral source rule by allowmg at-fault dnvers to condltlon offers of judgment on set-. :

| j off by UIM beneftts 1t would have expressly done $0. However, the procedure set out by
S C. Code § 15-35-400 does not address the 1ssue at all “A ru]e of statutory construcnon .
is that. any legrslatlon whlch is in derogatton of common law must be-stnctly construed_
- and not extended in application beyond clear leglslanve mtcnt Therefore a statute lS not

to be construed in derogatxon of common law nghts 1f another lnterpretatton is.

| t_'easonable Doe V. Manon, 361 S.C. 463 473 605 SEZd 556, 561 (Ct App. 2004), »l

 affd, 373 S.C. 390, 645 S.E.2d 245 (2007). This Court therefore finds: that, withoutan -

g _:'compel Pustaver to accept the Defendant’s $50 000 00 habthty pohcy ltmlts in. full.'_-
. sansfacnon ofa $l40 000.00 Judgment.

Order Denymg Defendant’s Monon to Mark J udgment Satxsﬁed
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express legtslatwe abrogation of the collateral source rule, the statutory procedure for
- Offers of Judgment must be mterpreted in a2 manner that is consrstent w1th the rule | |
, If thrs Court granted Defendant the rellef requested in h1s motlon, it would"-
' 'necessanly have to mterprettatutory procedure for Offers of Judgment in 2 manner thatis.
not consrstent wrth the collateral source rule, and thls Court would effectlvely grant this
. Defendant and all other undennsured Defendants in future cases a procedural end-around'._'
3 the ,col]ateral' source rule, by whrch O_ffers of Judgment could be ut_lhzed -to »p_enahzej _ |
APlaintiffs 'for 'refustng to atlow their UIM beneﬁts to set-off the obli_gations of _ 'at-_fa'ult _
: | dnvers Thrs irreconcilabte Ension-hetween .t'h'e col.lateral.-'sour‘ce rule and the 'is'tatutory»
procedure advocated by Defendant is obvrous when. thls Court consrders the practlcal.
effects below on the present case 1f the: statutory procedure was apphed as sought by'_'
Defendant s motion. - | ' _ . |

The procedure for Oﬁ'ers of Judgment set out by S. c Code § 15-35400 and Rule N
68 SCRCP provndes a penalty where an offer of Judgment is not accepted and the offeror,: :
. ?obtalns a verdrct at least as favorable as the rejected offer If the Oﬂ'er of Judgment could _ )
be condmoned on set-off by a Plamuﬁ’s UlM proceeds as argued by the Defendant here, o
'1t would unfmrly penahze Plamtlﬁ‘s for refusmg to allow therr UM beneﬁts to set-off the
| obllgattons of tortfeasors For illustration; consider the followmg scenanos
| 1 875, 000 offer onudgmentACCEPTED- |
: $25 000 from At-Fault Dnver + $50 000 from U]M

L= $75,000 Total Recover

L 2 $ 75, 000 Oﬂ’er of Judgment REJECIED with 370, 000 VERDICTat Tnal
$70 000 ﬁom At-Fault Drrver + $45 000 from UIM

- Order Denymg Defendant s Motion to Mark Judgment Satlsﬁed
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- #:$115 (l00 'l‘otal 'Recovery :
. Of the two scenarios - set forth ‘above, the scenano that results m the $115, 000 total :
recovery is clearly a much better practleal result for the Plamttff However, under the '
, procedural mterpretanon advocated by Defendant, the’ Defendant would actually be-
: entttled to payment of costs and reductton of the Judgment of etght percent mterest
computed on the amount of the verdtct from the date of the offer _

Based on the legal authonttes and reasonmg set forth above thts Com't ﬁnds that . .
it lacks the legal authonty to fonee the. Plamttff Tina Kelly to mark her Judgment satlsﬁed
based on payment of only one-thlrd (l/3) of the total Judgment by Defendant’s habthty

» carner, thh the balance of the Judgment patd by her UlM The Court is not persuaded

E _by Defendant s argument that this Court is not only authonzed but is actually reqmred to o

mark- the Judgment sattsﬁed by Rule 68’s language, which states that, upon the ﬁlmg of o

-an acceptance, ‘.‘the court shall 1mmed1ately issue the Judgment and the clerk shall enter .

: the Judgment as prowded in the oﬁ'er of judgmenr » (Emphasns supphed) In consrdermg"
B 'tlus argument thts Court notes that S. C Code § 15-35-400(A) does not contam tlus
speclﬁc phrasmg, provrdmg 1nstead that “Upon the ﬁlmg, the clerk shall enter-
'mmedlately ,Judgment of the sttpulahon. » ThlS Court '_further notes that it was the

- intention of the legislature that Rule 68 be consistent thh S.C. Code § 15-3‘5;4001 as.

. 'provxded in the "Note to 2006 Amendment," whtch states that' “Thts amendment makes.

. th1s provrsnon cons:stent with S. C Code Ann Sectton 15-35-400 which became effecttve

July 1, 2005 ” See In Re: Amendments to South Carolma Rules of Ctvnl Procedure A_ :

dated May3 2006, Administrative Order No. 2006—05—3—03 Rule 68 docs not permitthe

Order Denying Defendant’s Mouon to Mark Judgment Sausﬁed
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Court to lstmply rgnore the collateral source rule ]ust because Defendant sought to make a
' set-off of UIM proceeds a term of hts Offer of Judgment | |

. Havmg determmed that Defendant is not entrtled to set-oﬁ‘ Plamtrffs UIM '
roceeds agamst the $75 000 judgment entered agamst hrm in favor of Plamttff 'l‘ma )
, | Kelly, the Court must also consrder whether it is obhgatcd to srmply vacate Plamtrff’s
Judgment based on a fatlune of Plamttﬂ‘ to accept the texms of Defendant s Offer of 7-
X udgment Itis 1mportant to note that netther party has actually ﬁled a motron requestrng
that the Court vacate the judgment. Defendant has asked the Court to mark the Judgment
satrsﬁed based ona. partral payment by the Defendant s lrabtllty carner and payment of
the balance by Plamttﬂ’s UIM carrier, and Plamtlff srmply argues that the col_lateralﬁ '

B _source rule precludes such a set-off of UIM pmceeds agamst the ]udgment.

Defendant has at times msmuated that perhaps the Court should Just vacate the ' : :

: Judgment, refetencmg an unpubltshed opinion by the Fourth Circuit where, in an appeal

' of the entry of the Judgment, the court deterrmned that Plamtlff never valtdly accepted -

a [Defendant’s] Offer of Judgment” and vacated that Judgment that ‘had been entered See
' Henderson v, §terlmg, Inc,, 139 F 3d 889 (4“‘ Cll' 1998) 2 In constdermg this possrbtltty,' |
‘ however, thls Court notes that in Henderson the parttes actually farled to. agree ona stated
sum There the Defendant offered to pay $10 000 plus costs and attomey fees accrued

| through a spectﬁc date in an amount determmed by. the U.S. Drstnct court, but the

2In revrewmg federal court cases regarding the application of Rule 68, this Court notes
that the provisions of Rule 68 of the South Carolina Rules of Civil Procedure after the
2006 amendment are substantially different from the provisions of Rule 68 of the Federal
" - Rules of Civil Procedure. Therefore, although federal court cases regarding the
application of Rule 68 are somewhat instructive, their. pcrsuasrveness is limited, as are

South Carolma state court cases mterpretmg Rule 68 SCRCP, prror to the amendment.

. Ordcr Denymg Defendant s Motion to Mark Judgtnent Satlsﬁed
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e 'APlamtrff sought to “accept” the oﬁ‘er by requestmg that the court enter Judgment in the, '

amount of $28, 865 88, compnsed of $10 000 00 in damages plus 318 865 88 for
attomey s fees and costs. ‘This Court ﬁnds that in the present case the partres chd not farl

to agree on a stated sum for the Judgment, they su’nply fasled to agree on the apphcatlon- '

- _of the collateral source rule to payment of the Judgment lndeed Defendant’s offer of

_ Judgment expressly provrded that “Defendant Harold E Moms, pursuant to South .

Carolma Code of Laws § 15-35-400 and SCRCP 68 hereby oﬁ'ers to allow judgment to

be taken agamst him in the 2 amount of Seventy-Frve Thousand and 00/100 (375 ooo 00): o

: ‘Dollars (emphasrs supphed _ )

Based on the foregomg, the Court ﬁnds that the Judgment agamst Defendant

: Morns in favor of Plamttﬂ' T1na Kelly should not be vacated F:rst, no party has ;
‘requested such rehef Second tlns Court ﬁnds that the parttes d1d not fatl to agree on the
sum to be entered agamst the Defendant. Hrs Offer of Judgment set out a Judgment to be' : ;
.entered agarnst the Defendant in a specrﬁc sum, which was acoepted by Plamttff Tma' B

- Kelly Although the Defendant may have hoped 10 condition the Judgment on Plamtrﬁ’s :

| -agreement to reduce the Judgment by the amount of. proceeds recerved ﬁom her UIM' '

: _carrrer, Plamtrﬁ‘ did not agree to set-off her UIM proceeds agamst the judgment, and thlS . |

Court is w:thout authonty to force her todosoin wolatton of the collateral source rule

RS Accordmgly, Defendant s Motlon to Mark Judgment Sattsﬁed is DENIED 3

3 By his, Apnl 17, 2017, reply to the proposed Order of Plaintiff,” the attomey for the Defendant'
- Yiability carrier, states that “[tJhis was a _|omt offer made by two_different attomeys, one for the Defendant
‘and one for the' underinsured motorist carrier.” ‘By this combination, the Defendant seeks to vitiate the well
~ settled holding where, "[iln Rattenni, [298 S.C. 276, 379 890 (1989)] our supreme court ruled that UTM
benefits are subject to the collateral source rule.” Pustaver.v. Gooden, 350 S. C. 409, 414, 566 S.E. 199 (Ct.
~ "App.:2002). Nevertheless, the Defendant asserts in his reply that “the collateral source rule does not. apply
- when no paymenthas yetbeen made bythe UIM carrier and when the UIM carrier is part ofthe oﬂ‘er, as is

Order Denymg Defendant’s Motlon to Mark .ludgment Satrsﬁed
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" AND, IT IS SO ORDERED.

=y

ALEXANDER S. MACAULAY Presndmg
Tenth Judicial Cu'cmt ’

, Axidestn, South Cérolina

- April 20, 2017
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'the case here " Thls isa dzsnncnon wnthout a dlﬁcmnce, or even petmo prmc:pu, ‘inasmuch as our courts
* have uniformly rejected such arguments that "our statutory insurance scheme . .. contemplates that damage

awards will be paid from the combmed limits of the habllny and underinsured motonst covemges
: Pusraver, supra. _

"A tortfeasor cannot take advantage of a contract between an mjured party and a thn‘d_ E
. person, no matter whether the source of the funds is "an insurance company. . . .'"Itisthe -
© tortfeasor’s responsibility to compensate the injured party for all the harm he causes, not
- the net loss the injured party réceives. .. ' At times, then, ‘while a Plamnff's recovery
_under the ordinary negligence rule is limlted to damages which-will make him whole, the
" collateral source rule allows a Plaintiff further recovery under certain circumstances
‘even though he has suffered no -loss.' "Haselden v. Davis, 341 S.C. 486, 502-03, 534

- 8.E.2d 295, 304 (Ct.App.. 2000)" [emphasns that of the coun], affd, 353 8.C.-481, 579 ..
‘SEZd293(2003) : o

Iid,

Oider Denymg Defendant s Monon to Mark Judgment Satlsfied
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INTHE COURT OF COMMONS PLEAS -

STATE OF SOUTH CAROLINA )
)
COUNTY OF ANDERSON ) ' -
: ‘ _ o , ) C.A. NO.: 2016-CP-04-00633
‘Tina Lynn Kelly, individually, and )
as Guardian ad Litem for Z.G.,a" )
Minor, )
' )
Plaintiff, ) ‘ : ‘
) CER']‘_IFICAT E OF MAILING
VS. )
' ) ﬁm._
‘ S ) h l\u@i‘V =" W}
Harold Morris, ) - A
- ) MAY 22 21
Defendant. )
)

~ This is to certify that the undersigned did cause a é’opy of the Order Denyi’n'g,

Defendant’s Motion to Mark Judgment Satisfied in this matter to be served upon the
parties listed be]ow by placing a éopy of the same in an envclbpe addressed as shown below
.and deposmng lhe same in the Unm.d States mail with proper postage affixed ther eto on the
26th day of April, 2017, '

Peter E. Farr, Esq.
Murphy & Grantland, PA
" PO Box 6648
Columbia, SC 29260

oy Brpuon

Dawn Brown
- Paralegal to David R. Price, Jr.

SWORN 1o and sybscribed before me this
d& ay of 4?444'2 , 2017.

NOTARY P BLIC FOR SQUTH CARO INA
My Commission Expires:,
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