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ISSUE PRESENTED

Whether the PCR- court erred in finding trial counsel effective where her failure to properly
communicate to the solicitor that Petitioner wanted to accept the plea offer to a recommended cap of |
three years resulted in the expiration of the offer before it could be formally accepted by the court .

and Petitioner was sentenced to fifteen years incarceration after trial? -



STATEMENT OF THE CASE

Introduction

| Petitioner .Tim‘othy Young resided in a poor area of Cnarleston. Young was arrested by
Charleston County p.olice officer Patrick Gill for loitering mere blocks from his residence. App. ‘
>48, 11. 3-13; App. 52, .22 - 53, 1. 3. According to officer Gill, eit a May 25, 2010 bond hearing on
the ioi_tering charge, Magistrate Steinard. issued a “trespass notice” as a condition of bond su'ch> |
that Young was nrohioited from entering a one-by-two block area that would have been his rnost- |
direct route home.' Because Judge Steinard was deceased and there was no written order, the o.nly‘
evidence of the “tre'Spéss notice” was Gill’s testimony. App. .38,> 1’16 — 40, L. 3; App. 42,.1.- 13 - 43‘; '
1. 15; App.b 47,1.3 - 50, 1 3. Young testified that t}_ie magistrate merely instructed him not to ZIOiter
in the area, but that he was still ellowed to walk through the area to. get home. Otherw1se Young
would have to walk almost four blocks out of the way to get home "App. 5 8,1.5-61,1 12

It was based-on the alleged “trespass notice” that the officer went to approach Young on

| May 29 2010. App. 38, 11 5 15; App. 44, 11. 1-20. Young ran from the ofﬁcer after which an
alleged altercation ensued and Young was arrested. A quantity of crack cocaine was found in
Young’s pocket during_a search incident to arrest. App. 49, 1.4-42,1.3; App. 50, 1. 4 — Si, L3 .
App. 61, 1.‘ 13 - 65, 1. 19. Young was charged with posseSsion With intent to distribute (“PWID”) |
cocaine base (third Offense), PWID cocaine base \ivithin proi(imity of ’ei nark, resisting arrest, and

threatening the life of a public official 2

' A map of the area was utilized at Young’s trial to show the area where the no- -loitering notice |
was issued, where Young was seen by police thereafter, and Where Young lived. App. 59,1.2 —
60, 1. 3. '

2 As will be seen infra, Young was acquitted of threatening the life of a public official. ‘App.
278, 11. 13- 17.



On Augus‘e 12, 2010, the State offered to pecorumend a cap of three years i‘f Ybung pledn
guilty to threatening e publie official, PWID ‘crack (second offense), .an'd resistihg.arrest. The
solieiter wpuld dismiss the charge for PWID cocaine base wifhin proximity Qf apark. App. 383.
Because of Young’s, belief that he was lawfully walking, and not 1oifering, in the area where the

, officer approached him, Young rejected the three year foer when it was initially made. However,
once Young had spent a year in the county jail, he ciecided to accept the three Year offer wheu it was
re-extended by the solicitor on June 9,2011. App.353,1.4 4'356, L. 14;‘ App. 384. Young was set.
to appear te enter avguilty plea during the week of August 1, 2011. App. 385. After court was
cancelled for the remainder of that Week because Judge Hughston feil ill',3 Young’s case was eet for -

' trial..App. 364, 11. 10-22. At 'Young’s sentencing hearing, trial eounsel admitted some respousibility -~

for Young’s inability to “take” the three year offer, _S_aying that it was due to a “miscommunicatien”
~ between she and the solieitor. App. 284, 1. 15 — 285,..1. 7. However, at the PCR hearing, trial |
ceunsel shifted the blame to the solicitor, saying that' the solicifor arbitrarily. increased the offer
to five years merely because Young was unable to appear to plea after the Judge fell ll. App
v364 1. 23 - 366, 1. 16

Indlctment, Trlal, and Direct Appeal

- On August 2, 2010, the Charleston County grand jury iridic_ted Petitioner Timothy Youug
for possession with intent to distribute (“PWID”) cocaine base, PWID cocaine base - within
proxixhity of a park, resisting arrest, and threatening the life of a public official. App. 397 — 402;

App. 4, 11. 14-18.

3 The South Carolina Judicial Department’s schedule for the August'201 1 Term of Circuit and.
Family Court was admitted at the PCR hearing, confirming that Judge Hughston was the judge
‘scheduled for General Sessions court in Charleston the week of August 1,2011. App 386
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~ On August 31 — September 2, 2011, Young proceeded to trial before the Honorable Deadra-
Jefferson and a jury. Young was represented by Cantrell Frayer and Chad Simpson. The State was
represented by aésistant solicitors Culver McClain and Chad Simpson. App. 1; App. 249. ‘The jury
found Young not guilty of threatening the life of a public official, but convicted him of both drugj» .
offenses and resisﬁng‘ arrcsf. App. 277 — 279. Judgé Jefferson imposed concurrent sentences of
fifteen (15) years for PWID, third offense; ten (10) years for PWID within proximity of a park; and _
one (1) year for résisting arrest. App. 286 - 287.
A pre-trial cdlléquy was conducted, at which time Young rejected the State’s five year plea
offer. App.4 —9. During the séntencing hearing, trial counsel Frayer said:
Your Honor, I just need to be clear for the record. There was an offer in thé case
of a plea to possession of cocaine base third, resisting arrest, and threatening a
public official. The State would dismiss the possession of cocaine proximity of a
school in exchange for a guilty plea with a recommended cap of three years. .
Due to some miscommunication between myself and the solicitor’s office,
which we talked about earlier this week, that offer was -- my client was not able .
to take a -- was not able to take -- make available of that offer. '
- There was a second offer that was extended to my client, which was a guilfy p’lea ,
to possession of -- possession with intent to distribute cocaine base second
offense, resisting arrest, and threatening a public ofﬁc1al That offer was rejected
" by my chent and we proceed[ed] to trial.
App. 284,1. 15— 285, L. 7 (empha51s added).
‘Appellate defender Katherine Hudgins represented Young on direct appeal. App. 289.

On November 27, 2013, ‘the Court of Appéals issued an unpublished opinion dismissing the

appeal pursuant to Anders v. California, 386 U.S. 738‘, 87 S.Ct. 1396 (1967). App. 304.

Post-Cohviétion Relief Application and Hearing

On January 22, 2014 Young filed an apphcat1on for post -conviction relief (“PCR”) App.:

- 306. On March 20, 2015 the State ﬁled its Return. App. 335. An ev1dent1ary hearlng was held



before the Honorable cher E. Henderson on July 21, 2015. Young was represented by Rodney
Davis, and the State w_as-‘. represented by assistant attorney general J. Rutledge Johnson. . App. 34Q._
Young and trial counsel Frayer both testified at the PCR hearrng. App. 341. . . -
Young testiﬁed vthat he was “locked up” in the county jail from the date of his arrest, May
29, 2010, until his triai in August 2011. Approximatety three to four months affter his arrest, Frayer
advised Young that the State extended him a plea offer for three years.. 'The same offer of three'
: Years‘ was presented to Youhg again after he had spent apprcximately one year in the county j.a‘il. vAt
that pcint Young agreed to accept tothe State’s offer.. A plea.hearing‘was scheduled fcr the.ﬁrst
week of August, but lYoung was never brought to court. Young confirmed that he. would have
entered the guilty plea to the three year offer had he been brought to court that week. When the
solicitor later increased the offer to five years, Young rejected the offer. App. 353,1.4-356,1. t4. |
- Trial counsel Frayer testlﬁed that the initial offer from the solicitor’s ofﬁce was a cap of
~ three years, evrdenced by an e-mail from the sohcrtor sent August 12, 2010. App 362, 1L. 3-6; App. . |
383 She agreed that, at first, Y‘oung rejected the three year offer because he: wanted to deal with the.
-trespass charge in magistrate’s court first. Frayer tried to get the solicitor to extend a better offer,
even asking her to consider time-served. However, the solicitor was only Willing to re-eXtend the
offer of a three year cap. Frayer said that she asked the solicitor to put Young on the plea docket in :
August, and the solicitor complied by placing h1m on the docket for the week of August 1, 2011
Judge Hughston was pre51d1ng over general sessions. court that week but fell ill such that the
remainder of the week’s docket was cancelled and Young was never transported.» Accordlng to-
Frayer, the solicitor said that since he did not plead when he was on the plea docket, the otfer» to
Y.oungA was increased to a cap of five years.- Frayer expressed to the solicitor that Young was be.ingv

penalized for something beyond his control, to no avail. Thereafter, Frayer explained to Young that =



his options were now oniy to ‘ac_cept the five year offer or go to trial. Young was understandably
upset and rejected the'ﬁve year offer. App. 362, L. 3 367, 1. 21; App. 369, .10 - 373, 1.'16; App.
383 -385.

Order of DismisSal V

On September 23, 2015, Judge Henderson filed an Order of Dlsmlssal denymg Young’s
apphcatlon for post-conv1ct10n relief. App. 389. The court found that: -
By no fault of Counsel, Judge Hughston fell ill and the term of General Sessions
was cancelled. Counsel then contacted the solicitor and asked that this
- cancellation not be held against Applicant and to re-offer the three (3) year cap. -
The solicitor, who may rescind an offer at any time before a defendant accepts.it, .

decided not to re-offer the three (3) year cap. Instead, the solicitor offered
Applicant a plea for five (5) years, which Applicant rejected on the record before

his trial.
App 341. The Court further found that: “Apphcant had ample opportumty to accept either offer, buti -
rejected both of them. When he d1d not accept the offers, but reJected them, the solicitor was under
no obligation to re-offer the plea bargains.” App. 341. The Order did not mention Frayer’s -

statements with respect to the plea offers made during the sentencing hearing. See App. 284,1. 15—

285,1.7.



ARGUMENT

The PCR court erred in finding trial counsel effective where her failure to properly
communicate to the solicitor that Petitioner wanted to accept the plea offer to a recommended
cap of three (3) years resulted in the expiration of the offer before it could be formally
accepted by the court and Petitioner was sentenced to fifteen (15) years 1ncarcerat10n after _
trial.

‘The PCR court erred in finding that withdrawal of the three year plea offer was simply a
matter of prosecutorial discretion and no fault of trial counsel. See App. 341. During the
sentencing hearing,. trial counsel Frayer described the three year offer as becoming unavailable to -
Young due to a miscommunication between she and the solicitor. App. 284, 1. 15 — 285, 1. 1.
Implicit in an attorney?s_ duty to communicate a pleav offer to their client is the consequential duty
to properly communicate the client’s acceptance of the offer to the proseeutor. See Davie V.b_ '

State, 381 S.C. 601, 609, 675 S.E.2d 416, 420 (2009) (annOuncing rule that “counsel’s failure to

' eonvey a ple'a offer-c"onstitu’tes deficient performance™). Here, it was Frayer’s failure to properly

- communicate w1th the sohc1tor that resulted in the explratlon or revocation of the three year plea'

offer before it could be formally accepted. App. 284,1. 15— 285 L1 Young was prejudlced in .

that he was ultimately sentenced to fifteen years, five times the max1mum‘t1me'that the
solicitor would have reeommended pursuant to the'three year cap.offer. An}-’)._286,'1. 19 -
287, 1. 5; App. 3‘5‘6,A11. 5-14; see Bell v. State, 410 S.C. 436, 443, 765 S.E.2d 4, 7-8" (Ct.App’. 1
2014) (finding euidenee of prejudice from the difference in 'the offer-and sentence iniposed and
the applicant’s self—seruing statement that he would have accepte'd offer). |

A defendant has the rlght to the eftectlve ass1stance of counsel under the S1xth -

Amendment to the Unlted States Const1tut10n Str1ck1and V. Washmgton 466 U. S 668, 685-86,

104 S.Ct. 2052 (1984). Thls Court has also held that “a defendant has the right to effective

assistance of counsel during the plea bargaining process.” Davie, 381 S.C. at 607, 675 S.E.2d at



419. “[A]s a general fule, defense counsel has the duty to communicate formal offers from the

prosecutién to accept a plea on terms and conditions that may be 'favofab_1¢- to the

accused.” Missouri v. Frye, 132 S.Ct. 1399, 1408; see also Davie, 381 S.C. at 609, 675 S.E.2d at’
420 (2009).
It is_axiohiaﬁc that an attorney’s duty to communicate a plea“offer» to their client requires-
that such communication be done in a timely manner. See Bell, 410 S.C. at 439, 765 S.E.2d at 5
(upholding grant of post-conviction relief where trial counsel failed_td éommunicate the plea
offer to client before the jur}}’s verdict); Davie, 381 S.C. at 610, 675 S.E.2d at 421 (ﬁndin'g'. .
deficient performance even where delay in communication of offer was caused by “excusable
neglect”). Likewise, the communication to client must include information on when the plea
offer will expiré. Sgé Kolie v. State, 386 S.C. 578, 591, 690 S.E.2d 73, 80 (2010) (finding plea
counsel deficient in misinforming client that the plea. _ciffer would remain open until after the
suppressiori h'earing). Further, once a défendant indicates their intent to ab’cept the solicitor"sA
© offer, the trial aﬁoméy must properly communicate the de'si‘re to accept the offer to the
‘solicitor, otherwise the communication of the offer to the client would be pointless.
In the present case, the State made the following offer via e-mail on August 12, 2010
Here is my offer:
- DOA: 05/29/10 _
“Threatening Public Official .... AS IS
PWID Crack 3™... Poss Crack 2™
Prox Crack ... NP
"RA... ASIS

* Recommend a cap of 3 years

Please let me know if he is inclined to accept. I intend to place
him on a plea docket for Sept. 6.

App. 383. Ten months later, on June 9, 2011, defense counsel asked the solicitor to consider |

making an offer of time-served in light of the more than one year Youh’g had been in the'county" :

9



detention center and the lack of any written order regarding trespassing. The solicitor responded: -
My offer of Poss 3rd with a recommended cap of 3 years is extrernely generous. I .
will put him on one more plea docket for June 27. If he does not plead that week,
I can put him on a trial docket for July 18. -
App‘. 384. That deadline for acceptance of the offer was obviously extended because on June 29,
2011, a notice was sent to trial counsel:
The above-referenced matter involving your client is on the Guilty Plea Docket |
for the week of August 1, 2011. Please call this office on the Friday before the
plea week in order to determrne the exact date and time your client is scheduled to
appear.-
Your client’s. failure to attend court at the appointed time,’ whether or not he -
wishes ‘to plead guilty, will result in the issuance of a Bench Warrant for his
arrest. - Furthermore, if your client does not appear at the appointed time his case
may be placed on the next Trial Docket and may be tried in his absence if he fails.
to appear for trial.
App.385. ©
Trial counsel Frayer identified the aforementioned e-mails and plea notice on cross-
examination at the PCR hearing. Thus, though Frayer initially testified that the three year offer was -
first made in March or April of 2011, she subsequently acknowledged that the solicitor’s e- - mail
dated August 12, 2010 relayed the offer. App. 362,1. 3 — 367 L 21; App 369, 1. 10 - 373, l 16 -
App. 383 - 385. The t1m1ng of the e-mail is consistent with Young’s testrmony that the offer was
extended three to four months after he was arrested. App. 353,11 12-1 3 _

Both Frayer and Young agreed that the initial three year offer was rejected. ‘However, they -

also both agreed that after Young had spent a year in j'ail, he was open to a plea offer. That was why.

- Frayer requested an offer of time-served on June 9, 2011, to which the solicitor responded that three " _

years was the best offer she would extend. Young was then placed on the plea docket for the yveek
of August 1, 2011. However, when the judge fell ill, court was not held for the remalnder of the

week and the sol1c1tor mcreased the plea offer to five years App 353, l 4 —355, 1. 20; App 362, L
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_20 - 365, 1. 25; App..366_, 11. 23-25, App. 384 — 385. Frayer said that she weni to the jail aind tolri' . |
Young about the incre.ese in the offer, at which time .he said “no, I ean't do --1 arn not going to |
take that five, Ayou know, it was supposed to be the cap- of three, we are just going to go to . . .
trial.” App. v366,‘.1. 12 -—‘367,_1...1. Frayer then ex'plained: “Because that is ._the'only way I would
- have been ready fer' trial is V\ihen he said they he was — hey, T am net taking the five, let's .geti
ready for trial. Ands(.)_ we were ready for trial.” App. 367, 1L 2-5.. ‘Thus, it was only after the
three year .offer was withdraivn that Young made the decision to go to trial and that Frayer even
began to prepare for trial. App. 355, 1. 14— 356, 1. 1; App. 366, 1. 6 — 367, 1. 5. |
At Young’s sentencing hearing, Fra‘yer accepted responsibilit_y for Young’s not g'etting
the advantage of the_'three year offer. App. 284, 1. 15 —285,1 1;.cf Suber v. State, 3_,71_ S.C.
554, 558, 640 S.E.2d 884, 886 (2007) (“In determining guilty plea issues, it is preper. to.c_onsider
; the éuilfy plea trans'cript as well as evidence at the PCR hearing.”). She ‘sp.eciﬁcally said that
Young was unable te' take the offer because of “some miscommunicatibn between myself and: the
solicitor’s office.” App. 284, 1. _15 - 285, L. 1. The -‘_only reésoriable i_nte.rpretation "(I)f her -
staternent is that Frayer did not properly communicate Youngis»intent to accept the three year '_ -
offer to the selieitor. Yet, when the solicitor was not there ro defend herself at the PCR hearing,
Frayer eittempted fo deﬂect her own responsibility and paint the solicitor as unreasona‘ble_and |
arbitrary. Frayer testiﬁed that. the solicitor was not being “fair” and -“pe’nalizing”‘ Yo’ung for the _
judge’s illness. App.’ 364, 1. 23 — 365, 1. 20; App. 366, 11. 8-11. On the contrary, it was Freyer’s
responsibility to properly communicate with the solicitor in order to 'effectuat.eYonng’s desire to
accept the three year _foer. Thus, it was Frayer’s admitted. faihire to 'communicatei that cost

Young the benefit of the state’s three year offer.
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Though this Court geperally Qefers to the PCR Court’s ﬁndings of é;edibility, this Céurt will
not »uphold the PCR’ Couﬁ’s findings where there is no proBative evideqce to support thém. M :
v. State, 322 S.C. 11 1; 470 S.E.2d 378 (1996). Here, the PCR court rui,edg “While Applicant élaifns
he was willing, able and réady to accept the three (3) year offer, this Cou;’t finds his téétirﬁoﬁy
not credible, while _ﬁnding Céunsel’s testimony credible.” The problem with this ﬁﬁding 1s that |
both Yoﬁng and trial counselv agreed that Young rejected thé three-ygar' offer when if wés,- '
‘initially made but that Young would have accepted the renéwed tﬁr'e‘é-y‘ear offer_in August
| 2011, App. 353,14 356, 1. 5: App. 362, 1. 20 365, L. 25: .Appf 366, 11.23-25. Trial counsel
said that Young rejeq‘ted fhe ﬁveAyear offer Because “it was supposed to Be the cap Q'f fhree.’;
App. 366, 1. 23-25. Thus, there was no evidence to support thé PCR court’s' ﬁndiné that. Young
would not have accépted the three year offer. As sﬁc‘h_, the twelv¢ yéar disparity V.betwee_nvthe
plea offgr and im'pose‘d: sentence, and Young’s testifnony, WereA sufficient for the PCR coﬁrt to
find that he was prejudiced by trial counsel’s failure to properly conuhunicate his ac.ceptance.qf

- the solicitor’s three year plea offer. See Bell v. State, 410 S.C. at 443,765 S.E.2d at 7-8.
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CONCLUSION

Based on the foregoing, Petitioner Timothy Young, xespectfully requests that this Court’

grant certiorari and-allow further briefing on this issue.

Respectfully submitted,

%m/? /MM

HAuraR. Baer
Appellate Defender

ATTORNEY FOR PETITIONER

This 8th day of June, 2016.
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