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RECEIVET)
The Honorable Jenny Abbott Kitchings

S.C. Court of Appeals Clerk MAY 22 2017
P.O. Box 11629 SC COU‘YT Ofi‘:\ppaa!s :

Columbia, SC 29211

RE: Tom Efland v. Randy L. Mills and Richland County
Appellate Case No.: 2017-001130

Dear Ms. Kitchings:
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James Edward Bradley®
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C. David Sawyer, Jr.
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Robert D. Hazel
OF COUNSEL

Billy C. Coleman
RETIRED

Please find enclosed a copy of the Notice of Appeal with regard to the above matter which

has been filed in the Richland County Clerk’s office.

Thank you for your assistance in this matter.

Diane M. L. Corley
Legal Assistant to S. Jahue Moore
/dc
Enclosure
cc w/encl.: Desa Ballard, Esquire
Mitchell Willoughby, Esquire
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'STATE OF SOUTH CAROLINA

)  IN THE COURT OF COMMON PLEAS
e ; _ .
COUNTY OF RICHLAND ) Case No. 2016-CP-40-05336
)
Tom Efiand, ) _ ' s B
) ORDER GRANTING: ‘& -
Plaintiff )  MOTION FOR JUDGMENT' Uﬁ-THE?
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Vs. ) /\
) RECEIVET) %3 =
Randy L. Mils and Richland ‘County, ) eE 3
| g MAY 22 2017 we, W
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Defendants.

SCCourtof Appeals 2

~Defendant Randy L. Mils (hereafter “Mills™) moved for judgment on the pleadings A
pursuant to Rule .12(c), SCRCP. -The_matter was mitiated by'ﬁ complaint ostensibly seéking a
déclmﬁiory judgment (Paragraph 8 of coﬁ:plaint). However, the comphint sought damages for
éﬂeged vi-o]ation 5of an easement. Mﬂ]s answcréd, and subrhitted as part of his.amwer ammber
of exhibits WhichE were incorporated into his aﬁswer pursusat to Rue 10(c), SCRCP. The matter
was tbereﬂ)re presented as a motion for judgment on the pleadmgs rather than summary judgment.

The motion is granted

- A motion for judgment on the pleadings should be considered on the basis ofthe allegations

of the Comp]aiiit,' which, for purposes of the motion, are presumed to be true. Home Builders

Association of South Carolina v. School District No. 2 of Dorchester Courty, 405 S.C. 458, 748

S.E.2d 230 (2013). Normally when documents beyond the comphint are imtroduced, the matter

"~ would be construed as one for summary judgment. . Preﬁ:f;ed Research Inc. v. Reeve, 292 S.C.

545,357 S.E.2d 489 (Ct.App. 1987). However, because the defendant incoxpomted the documents
into his answer and made them a part of the pleading itself pursuant to Rule 10(c), SCRCP, the

motion can be considered as one to dismiss and the Court can address both the complaint and the

~ answer, with exhbits in deciding the legal issues presented. See Gregory v. Gregory, 292 S.C.

1 .



o 587, 358 S.E.2d 147 (CtApp. 1987)... In addition, the Court can take judicial notice of its own .
fles tpon request ofa party. Rule 201(d), SC Riles of Evidence. ° |

' ‘Based on a review of the 'con:plaint andthe ansurer with exhbits, as well as reference to

) theComu-t"s own 'ﬁies thése parties have previomly litigated a number of issues which arose after

f-v"the cument p]amtlﬂ' Eﬂand may or xmy not have agreed to se[l some real property to the cm'rent .

Ly ) defendant Mﬂb In the ‘prior case, Rand Mﬂls v. 'I‘homas D.: Eﬁund Jr ‘Case No 2005 CP-40- - N

04535 was ﬁled n 2005 the plainti f Mills - sought compensatlon for construction of'i zmprovements
: he had made on real property that was owned by the then defendant Eﬂmd After an answer and

‘ ‘ counterclaun, that actlon was dlsrmssed wnhout pre_judlce

The actnon was reﬁled in: 2008 as Mills -v. Efan g Case No 2008 CP-40- 00876 Inthat actlon :

f .defendant Eﬁund comnerc]almed raismg many of the sarm cov.mterc]alms ﬁ'om the first actxon
_' A]l of Eﬂund s comterc}am:s related to the dxspute over.use of tbe road/easement and Mil's use
“ __'of the property that Mills had expected to pm'chase and on whlch he had constructed

- n:nprovements Exhlbxt C to the answer whxch is mcorporated by reierem:e and made a part of

that pleadmg,

The 2008 actxm was fully htxgated and the partxes agreed to bmdmg axbmahon The award.
‘of arbnrator ﬂed on or about July 6, 2015 found in favor of Mﬂ]s and awarded Mﬂls Judgment
.‘agamst Eﬂand in: the amount 0f$60,000. The award d1d not specrﬁcally address the counterc]axms

A copy of the Award of Arbitrator is attached to the answer as Exhibit F. Judgment was entered

o "m favor ofMﬂ]s agamst Efiand on or abouit July 6, 2015.

: On or about July ‘-20, 2015, Eﬂand, through comsel, rmade -amotion to remand the 2008 matter.

't-the arbitrator alleging “{tlhe’ Arbitrator simply " falled to deal with any of the issues raised in the

- Counterclaxms of [Efland]. Before this Award beconies final those issues should be résolvéd.” On
o . , 2 ' ‘



.A_,orlahout Deeelnher 16, '_20'1'5,' Judge DeAndre Beuianin denied Efiand’s Motior_r to Remand,

eoheludihg and ﬁndmg that Eﬂand: had faﬂed to seek relief a‘t_irnely mannerandwas barred .

. &om proceedihg“t:o litigate his 'coiniterc’]airns_.' Aﬁer su'pplﬂemental,' proce_edlng, Eﬂund_'.paid Mﬂls

the judgment awarded, whrch was recompense for the construction work that Mills had done on

. ,the real estate that he had expected to purchase heﬁ)re Eﬂund dechned to sell Satsﬁchon of ‘

‘ Judgment ‘was ﬁled n July, 2016 appromntely one year aﬁer Judge Benjamm ruled that Eﬂund

had warted too long to seek addmonal rehef ﬁ)r the counterclalms he had asserted in the 2008
actxon. 7 |

' | The mstant actlon was ﬁled in September 2016. 1t does not mention the pnor hhgatlon at

“ al]. ’Ihe complamt reads as lf thlS is a new dlspute not prevrously addressed by the courts Upon

*-revxew however, rt is clear that the i issues. rased n thls acnon are vntually 1denhcal to the issues

) whlch were prev:ously ralsed by Efind in the 2005 and 2008 achon and’ whx:h were decxded

5 adversely to hnn by the arbltrator -

CoIlateral estoppel ‘prevents a party ﬁ'om rehhgatmg an rssue that was decrded n aprevrous-
| actron, regardless of whether the clarms i the ﬁrst and subsequent lawsuxts are the same 2 Ktmst;
v. Loree, 404S C 649, 653 746 S. E2d 360 (Ct.App 2013) (mternal citations ormtted) The terms
A{“rssue preclus)on and “cla:m preclusxon" (both of whlch are elements of res judzcata)are oﬁen'

used mterehangeably, but they are dlﬁ‘ereut. Crestwood Golf Chxb Inc V. Potter 328 S. C 201

493 sB>2d 826 845 (Ct.App 1997) (nternal citations omrtted) “Issue preclusxon only bar
'.rehtrgatxon of parhcular issues actually htxgated anddecxded i the pmr suit . Clarm preclusron '
... bars plaintiffs . from pirsuing smce_‘ssive, suits where the clarm -litigated_ was or_eould bave been

 liigited.” 1d. See also_Zurcher v, Bilton, 379 S.C. 132, 666 S.E.2d 224 (2008).



Both doctrines apply here and bar Efund’s ‘sut. Efund chimed by coutterchim in both the

2005 and the 2008 action that Mills bad trespassed on the easement 'and bad otherwise abused kis

o nght of access the easement, all'im defense of Mﬂls clalm agamst hm 'Ihe arbnrator necessanly

- decxded these ssues adversely to Eﬂund Even if he had not, Eﬂund waited too long, per Iudge,
' »Benjamm, to ask for the matter to be resubmxtted to the arbmator Judge Benjarmn s order is the

A ]aw of the case and thJs court cannot dxsagree wrth ber conclnsron on that issue.

ThlS -cql__;r_t :imde.rstaiids the precedEnt that judgrnent 'on the pleédingé is a “drastic” remedy, but

;lt i warranted in this case Home Bm'!ders Assoc:atlon of South Caro supra. - . For the reasbris

TR set forth above Defendant s motion. for Judgment on the p]eadmgs is granted and plamtxﬁ’s clalms

. v are. dxsmlssed w1th prejudxce

.';’_“I.‘t"is [so'ofd'_e:%l,' |
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" T Casey Manmnﬂ
ercun Court Judge W/m s



