; THE STATE QOF SOUTH CAROLINA

IN—THE—SUPREME—COURT

Appeal from Florence County
Hon. Donald B. Hocker, Cir. Court Judge

Unpublished Opinion No. 2017-UP-064
Submitted November 1, 2016 - Filed February 1, 2017

Mr, Tamarquis Antwain Wingate,
Petitioner,

The State,
Respondent,

Appellate Case No: 2014-002717

RECBTVED

PETITION FOR MAY 24 2017
a
' WRIT OF CERTIORARI SC Court of Appeals

Mr. Tamarquis Antwain Wingate
SCDC # 315016 (B.R.C.I.)

4460 Broad River Road
Columbia, South Carolina 29210
[Petitioner/Self-Represented]

OTHER COUNSEL OF RECORD:

Robert Michael.Dudek, Appellate Defender, of Columbia for Petit--
itoner.

Attorney General Mr. Alan McCrory Wilson, and Senior Assistant
Deputy Attorney General John Benjamin Aplin, (former) Sally
Elliott, all of Columbia for Respondent.




Table Of Contents

Table Of Contents ® ® 9 5 0 0 0 05 00 O O P OO O SO OO S 9SS S 8O SO0 OO B9 S e i
Table Of Authorities ® ® 8 ® & & @ 080 8 0 " 008 OO 8 S 8 O A S S 08 ae 8 8PS ii
Questions Presented for REVIiEW .ceescccessassssccccssncas iii

Statement Of Case ® @ ® 0 8 9 05 0 88 00 &5 G 8 S O SO 060 OO S OSSR A e e Page 01
Statement Of Facts ® ® 8 &8 6 9 5 & 0 O 2 0 0 5 0 S 3OS PO S OO OO 2SS LSS S s e Page 3—4
Arguments

I. The Court of Appeals allowed the Trial Court's
erroneous jury instructions, which was deemed
Unconstitutional, and did not allow Petitioner
to raise issue on Direct REVIEW .eeecocececceceessa Page 05

II. The Court of Appeals, ignored the Petitioner's
request asking that the Court analyze the proper
standard for ineffective assistance of Appellate
'‘counsel, when the Petitioner CLEARLY shows this
MiSNAP eececoccsssscsssscsnssasansssscscccacsensce Page 07

III. The Court of Appeals, was clearly erroneous when
allowing the Trial Court's "Jury instructions" in
regards to "Stipulation to establish an element
of the offense, violated DUe-ProCESS.seceececse--.. Page 10
ConClusion .I.......'..}.'l...I.......-...l....II......IPage 15_16
Certificate of Service/ Proof of Service

Appendix

_.C;ﬁ“_‘\



TABLE OF AUTHORITIES

U.S. Constitutional Amendments:

OU.S.
°U.S.
°U.Ss.

Cons
cons
Cons

U.S. Case Law: ,
°Bear Steps v. U.S.(339 F.3d 777, 8th Cir 2003)
°Holmes v. U.S.(271 F.2d 635)
°Stirone v. U.S.(361 U.S. 212, 1960)

°Y.S.
°U.S.
°y.Ss.
°U.s.
°y.Ss.

ve H
Ve J
Ve M
Ve M
v. P

t. Amend V
t. Amend VI
t. Amend XIV

uggins(191 F.3d 532, 4th Cir 1999)
ohnson(71 F.3d 139, 4th Ccir 1995)
artin(288 F.3d 1, 1st Cir 2000)

eadows (91 F.3d 526, 633, 7th Cir 1996)"

eterson(238 F.3d 848, 7th Cir 2001)

South Carolina Constitution:
°S.C. Const. Art V. §XXI

South Carolina
°State v.
°State v.

South Carolina

°S.C.
°S.C.
°S.C.
°S.C.
°S.C.
°S.C.

Code
Code
Code
Code
Code
Code

Case Law:
Stukes (416 S.C. 493, 787 S.E.2d 480,
Parker(No 2015-UP. 574, Dec. 30,2015)

Code Of Laws:

Ann §16-3-655

Ann §16-3-657 _

Ann §16-15-140 (Repealed 2012)
Ann §17-19-100

Ann §23-3-430(c)

Ann §23-3-430(d)

Other Authorities:
°Arizona v. Ramsey(467 U,S. 203)
Cali(386 U.S. 738, 87 S.Ct. 1396,(1967))

°Anders v.

°Cline V. Wal-Mart(4th cir 1998)
°Evitts v. Lucey(469 U.S. 387, 105 S.Ct. 830 (1985))
°Griffin v. Kentucky(479 U.S. 314, s.ct. 1987)
°Harris v. Day(226 F.3d 361, 5th Cir 2000)

°Hudson v. Hunt(235 F.3d 892, 4th Cir 2000

°Strickland v. Washington(466 U.S. 668, 687-88 (1994)Page
°Sullivan v. Louisiana(508 U.S. 275 (1993))

THRC

2016)

Page
Page
Page

Page
Page
Page
Page
Page
Page
Page
Page

Page

Page
Page

Page
PAge
Page
Page
Page
Page

Page
Page
Page
Page
Page
Page
Page

Page

03
03
13

09
13
12
08
13
14
13
15

03

02
05

03
06
11
12
10
10

171
02
15
09
05
09
08
09
15



QUESTIONS PRESENTED

1.}

Whether as an initial issue of concern, the:erroneous jury

- instruction conveyed by the Lower Court warrants per-se

2.) 7

3.)

reversal without having to consider the remaining issues

on appeal?

Whether Appellate Counsel provided "ineffective assistance"

when filing a Anders v. Cal., brief.eluding to "No Merit" in

light of the above issue and argument supporting such, which
presented several Fundamental Errors for review by the Court

of Appeals?

Whether the Trial Court's "jury instruction” in regards to

"stipulation to establish an element of the offense"; clearly

erroneous? [Appellants Pro-se Brief]

el



STATEMENT OF THE CASE

Appellant was indicted, tried and convicted, out of the (12th)
Circuit, originally for (CSC)‘criminal sexual conduct with a mi-
nor, third degree and criminal sexual conduct with minor, or At-
tempt-victim 11 to 14 years of age inclusive-~second (2nd) deg.
(See R. (4)(e). This case was improperly tried by submitting a
new Direct Indictment for Two Counts of Firs£ Degree criminal sex-
ual conduct with a minor. (See R. (3)).

On December 10, 2014, the jury found Appellant guilty on both
Counts and the judge sentenced Appellant to concurrent twenty-two
year prison terms and upon release, committed to the Sexual vViolent
Predator Proceedings. The=:xtrial attorney, upon Appellant's request,
appealed the conviction. Upon the Notice of Appeal, trial counsel
omitted Appellant's sentences imposed were for "the wrong" two
counts of the criminal sexual conduct with mihor. Which exposes
First, rather than "Third Degree'", according to the original in-
dictments._[See R. (7. p. 591].

Chief Appellate Defender, Mr. Robert M. Dudek, was appointed
as counsel on appeal to handle Appellant's case, and notified Ap-
pellant through legal correspondence dated March 11, 2015. Six mon-
ths later, Mr. Robert M. Dudek, submitted and filed an Anders
Brief (dated October 23, 2015), acknowledging "the improper bol-
stering of the victims testimony by the prejudicial hearsay", and
then asked the court to grant his motion to be relievéd as coun-

sel, because Appellant's appeal is without merit.

(1%@



| eputy Clerk lair 11 ' ) - ; ]

tified Appellant in relation to the procedure pursuant to Anders

Va Caiifornia, which allowed Appellant forty-five (45) days to

file with the Court, a pro-se brief addressing any arguable issues
that Appellant believes the court of appeals should consider on
appeal., (filed Feb. 8, 2016). .

With Appellant being "thrust" with self-representation for
appellate review, for which is risky based on. the complexities of
the rules and procedures. Coupled with the fact couft personnel
and judges alike are normally hostile towards prose filings. Ap-
pellant remained to focus his undivided attention to the facts,; is-
sues aﬁd the léw, as they pertained to his case. And requested an
extension of time (dated March 17, 2016) to comply with the pro-
cedures under Anders. The Court granted the motion for extension.

Oon April 26, 201s6, Appellant submitted the initial pro-=se

rbrief,_claiming several cqnstitgtibnal errors in his trial which
amounted to "errors of law".
~ More importantly, "in light of the Court's decision in State
V. Stukes, 416 S.C. 493, 787 S.E.2d 480 (May 4, 2016)",_Appéllant
amended his pro-se brief to the inclusion of the identical claim
found above in Stukes.

This Court determined in Stukes, that the trial court's ih—
structions to the jury was erroneous (a groundbreaking decision
from past procedure), '"that the victim's testimony do not have

be corroborated in a prosecution under section §16—3¥655, under



South Carolina Law. Irrefutably, this Court found such instruc-

tion to be erroneous, reversible error, and unconstitutional. And
on that basis alone, '"reversed Stukes convictions", while over-

turning the court of appeals affirmance.

APPELLANT'S ISSUES ON APPEAL

Within Appellant's pro-se appeal brief, Appellant raised the

following argument/issues for consideration:

a, Whether the court erred by denying the Appellant's Direct Ver-
dict, based on the State's proof of establishing Every Element,
beyond a Reasonable._Doubt Standard to the charge of Criminal
Sexual COnduct (CSC) with a minor (§16-3-655)7?

b. Whether the court erred by Denying Appellant's trial Counsel's
Motion to Suppress Evidence", when clearly the verbal evidence
that was submitted SHOULD HAVE BEEN "EXCLUDED" because its

~. Probative Value is Substantially outweighed by the DANGER of
UNFAIR PREJUDICE?

C. Whether Appellant Counsel was "ineffective" for failing to
advocate for an "initial review" when Appellant sought effec-
tive assistance of counsel as guaranteed by the Sixth Amend-
ment and Anders v. California. :

As beforementioned, Appellant sought leave to make several

amendments. These amendments include the follow1ng.

Te Whether the trial court erred "on its own", prejudicing Ap-
pellant, by instructing the jury "Without Stipulation from
the Defense", to establish an element of the charged offense
against Appellant (for the jury). U.S. COnst 5th and 14th;
S.C. Const, art. V, §XXI. (Amended 4/26/2016) ' ,



2. Whether the trial court's instruction was erroneous, war-

ranting reversal, wihere it instructed jurors; "the victim's
trial testimony need not be corroborated in a prosecution
under Section §16-3-655, of S.C. Code of Law"?

(Amended 5/16/2016)

JURISDICTIONAL STATEMENT FOR REVIEW

This Court retains Jurisdiction to review final orders and
decisions of the Court of Appeals pursuant to SCACR, Rule 242(a).
Whereas, a writ of certiorari is not a matterzof right, but of
sound judicial discretion, and will only be granted wheré there .
are special and important reasons. The following, while neither
controlling nér fully measuring the Supreme Court's discretion or
power to grant review in general, indicéte the character of reason

nwhich will be considered:

(1). Whe;e there is a novel question of law

(2). Where there is a dissent in the decision of the Court
of Appeals '

(3). Where the decision of the Court of Appeals in in con-
flict with a prior decision of the Supreme Court

(4). . Where substantial constitutional issues are directly
involved
(5). Where a federal question is included and the decision

of the Court of Appeals conflicts with a decision of
the United States Supreme Court.

( 4%&&



In addition to the Court's jurisdiction, ADDellant also

claims "that although a decision now relied on was decided post
trial". He has standing to rely on.the subsequent decision pur-

suant to thelUnited States Supreme Court, in Giffin v. Kentucky,

479 U.S. 314 (S. Ct 1987), and as the Court of Appeals for this

State has recognized in State v. Parker, (No. 2015-UP-574, Dec.

30, 2015)("A new rule for the conduct of criminal prosecutipns
is to be applied.retroactively to "all cases, state or federal,
pending 6n direct réniew or not yet fimal").

Appellant case was pending on direct review when this Court

decided State v. Stukes, 416 S.C. 493, 787 S.E.Zd 480 (May 4, 20-

16). For which applies in this appeal, and should have been ruled
on in the Court of Appeals, but was withheld for review by this

Honorable Court.

REASONS FOR GRANTING WRIT OF CERTIORARI

)
1§

1. Appellant begins in the instant order due to the "special and
important reason" establishing grounds to grant this writ of cert-
iorari. Such stems from the Court of Appeals refusal to address
Appellant's issue here, which called into question "the trial cou-
rts's instruction to petit jurors expressing the following':
The Trial Court: "In addition, the testimony of the alleged

: victim need not be corroborated in a prose-

cution under Section 16-3-655, Code of Laws

for South Carolina". (Tr. tr. p. 232, 1-2).

(5)
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The above issues was praperly before the Court of Appeals

15014—002717), pursuant to Anders V; California, 386 U.,S. 738, 87

S. Ct. 1396 (1967), within Appellant's pro-se appeal brief. (Amen-

ded 5/16/2016) The pro-se appeal brief clearly cited State v. Stu-

EEEIA787 S.E.2d 480 (S.C. S. Ct. 2016), in support of this grouhd
fo: appeal. And without requalifyiné the argument here. Melvin P.
Stukes appealed his conviction for criminal sexual conduct (CsC)
and first degree bﬁrglary, "arguing the Court of Apgeals erred in
affirming the trial court's jury instruction that victim's testi-
mony need not be corroborated by additional evidence or testimony
pursuant to §16-3-657 of the South Carolina Code (2003)". _

This Court held: "We reverse and hold indtructing the jury on
this statute is an impermissible charge on the facté and therefore
. unconstitutional”™. "We further overrule our precedént condoning
this instruction". |

There is two important arguments to support the granting of
_;his writ, in which could 5e made; bne, thét atrthe time Aﬁpellahﬁ
amended his pro-se appeal brief (5/16/2016), Stukes had been de-

cided. Second, because of the holding in Griffin v. Kentucky, 479

U.S. 314 (1987), "because Appellant's case was not yet final (i.
e, pénding on direct review), the decision by this Court irrefu-
tably applies".

Moreover, the'Court of appealsldenied Appellant's initial.ap—
peal éﬁ February-1, 2017. 'And a subsequent petition for rehearing

on April._21, 2017. And how such a constituionally ground-breaking



decision was not app

lied in Appellant's appeal, no logical answer

D

exist. Except not to

have reviewed the contents of the pro-se ap-

peal brief, and on the basis, it was simply denied,

Nevertheless, what the appeals Court decision does do,

it

sets in conflict witﬁ a prior decision of this Supreme Court".

As the date of the appeals denial in this case.is subsequent to

the Supreme Court's

Stukes decision. In which this Court may ex-

~ercise its supervisory discretion. Especially where the holding

- in Stukes, represents "a clear break from the past procedure of

a court's jury instruction in regards to Victim's testimonies".

Based on the evﬁdence and argument on this issues, Appell—v

ant is entitled to_hgve;the case reversed and remanded fdr a new

trial in light of this Court's Stukes decision.

ISSUE II.

2. WHETHER APPELLATE COUNSEL PROVIDED EFFECTIVE ASSISTANCE OF
COUNSEL, WHEN FILING THE ANDERS BRIEF, SUGGESTING THAT AP-

PELLANT'S CASE

WITH THE VARIOU

WAS WITHOUT MERIT, WHEN BEING CONFRONTED
S FUNDAMENTAL ERRORS AT TRIAL?

Appellant recognizes the amount of indigent clients that the

South Carolina Commi

ssion on Indiéent Defense (SCCID), receives

on a\yearly basis. Appellant also recognizes that Appellate Coun-

sels are quite busy,

but that doesn't excuse the rights and laws

‘that operate under the Sixth Amendment, which entitles a criminal

( &M



defendant to effective assistance of counsel on direct appeal".

See Hudson v. Hunt, 235 F.3d 892 (4th Cir. 2000).

Here, Appellant conveys for this Court's consideration; "he
has never seen, talked verbally to, or wés 'ever' effectively assi-
sted by SCCID Chief Appellate Defender, Mr. Robert M. Dudek. Even_
when asked openly before the Court of Appeals. (Filed Sept. 8, 20-
16). Appellant sent many legal corresbondence to Mr. Dudek, in
fear of Libefty or Life, left messages with his office to épeck
with him personally, so that Appellant and Appellate Defender may
establish a meaningful Lawyer/Client Relatioﬁship. All to no avail
in this case. |

When Appellant presented the fundamental errors to_counsel‘in
order to get effective assistance, counsel\failed to respond, no
lawyer conference.calls, nor any lawyer visitation with regards to'
effective assistance. When the "error" were prinfed and forwarded
to the Appellate Defender in black and white. Due to the'sigpifir
cance of a case traveling through the Appeéls Court (i.e. Stukes),
Appellate Counsel should have at least notified Appellant and mo-
ved to "supplement the record". Which would have provided a legit-

imate basis for the inclusion of that issue. {

In U.S. v. Huggins, 191 F.3d 532 (4th Ccir. 1999), "a defen-.
dant has a right to a meaningful appeal based on a complete re-
cord of trial (i.e. transcript). As such, a defendant may base
an appeal on errors that occurred during the plea bargaining pro-
cess, at trial or sentencing". And if a defendant fails to raise

these 'Record Based Errors" on appeal, he risk those issues being

o 8c>m<b



ally forfeited. Or, he would have to raise them later in a

post-conviction proceeding.

Appellant explained to counsel concerning Trial Counsel's in-
effectiveness and if the Appellate Defender can assure Appellant
of his appeal right would be protected. Defendant's right to effec-
tive assistance of counsel applies not just at trial but also on

direct appeal. See Bear Steps V. U;S., 339 F.3d 777 (8th Cir. 20-

03); Harris v. Day, 226 F.3d 361 (5th Cir. 2000); and Evitts v.

Lucey, 469 U.S. 387, 105 S. Ct. 830 (1985).

Here, the writ of certiorari should be granted on this ground
where "the record on appeal", clearly exposes counsel's refusal to
place abprevailing issue in the record on appeal, which clearly -
prejudiced the Appellant from the "merits brief" he was entitled
to. In light of Stukes, supra, no attorney acting compefently,
should not have been aware of suchAa "ground-breaking decision",
~ which constituted "a clear break from past procedure".

However, Appellant is not unmindful that a claim of ineffec-
tive assistance of counsel is normally not cognizabie on direct
appeal. Unless thé record clearly shows his‘performance fell be-
low an objective standard of reasonableness, in the realm of the

appeal. Strickland, supra,.

Appellant in conclusion on this issue, argues for relief on
this ground because this is such a case clearly demonstrating
counsel's deficient performance, and the remedy for such is to

reverse the conviction and sentence, and remand for a new trial.



ISSUER TIT

E A S A K el

3. WHETHER THE TRIAL CQURT'S JURY INSTRUCTION IN REGARDS TO
"SPTPULATION TO ESTABLISH AN ELEMENT OF THE OFFENSE",CLEARLY
ERRONEQUS? [Appellant's Pro-Se Brief].

Appellant argues here that "the trial court erred when it in-
structed jurors on the essential elements of the crime for which
he was charged and convicted", by an impermissible 'stipulation'
in order to establish an element of the offense (CSC) first degree.

The error is exposed when the trial court willfully and unlaw-
fully committed a reversible error while chafging jurors, that any
sitting court should have been aware of.

Here, the trial judge erred by improperly amended_ the elements
of (CSC).w/minor (1st degree), under Section §16-3-655(a)(2), of
the S.C. Code of Laws, 1976 as amended, which is recerded as fol=
lows:

(a) A person is guilty of criminal sexual conduct with -
with a minor in the first degree if:

(2) the actor engages in sexual battery with a victim
who is less than sixteen years of age and the actor
has previously been convicted of, pled guilty or no-
lo contendere to, or adjudicated delinquent for an
offense listed in section §23-3 430 (c), or has been
ordered to be included in the sex offender registry
pursuant to section §23-3-430(d); See True Billed In-
dictment (Tr. tr. p. 255-256. Also see State!s open-
ing argument,

The trial court amended the "charge on the law" as to .the

elements of the offense during Appellant's trial as follows:

<1o€>@3
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alleged victim is under age of (16)

(2) defendant committed a sexual battery on victim
" and

(3) the defendant. .has previously been ordered to be in-
cluded in the sex offense registry pursuant to sec-
tion [23-04-430(d)]. (Tr. tr. p. 46, lines 1-7; p.
50, lines 1-18); R. Tr. p. 50, lines 1-25, p. 51,
lines 1-18;); (R. Tr. p. 196, lines 5-7) and (R. Tr.
P. 234, lines 10-16)

The trialh Court allowed the amended elements during the trial,
because the Appeilant's prioxr offense being a Lewd Act with a mi-
nor (16—15—i40), was deleted in 2012;, and the'crime is not enume-
rated in section (23-3-0430)(c). See )R. Tr. p. 46, lines 9-19).
The court also stated the wrong section and subsection‘to‘one of
the elements twixe; once at the beginning and once towards the end-
iné of triél, as if making their own laws and étatutes. While say-
ihg the defendant be included on the sex registry pursuant to sec-
tion (23-04-430) subsection (d). See (R. Tr. p. 51, lines 4—6) and
(R. Tr. p;'234, lines 14-16).

Therefore, the trial court never acquired subject-matter-ju=
risdiction over the Appellat's case, és the indictment failed to-

include the correct elements of the charge Appellant was indicted

for. See Arizona v. Ramsey, 467 U.S. 203.

Wherefore, the trial court retained an "affirmative duty" to
érovided the jury_withithe "accurate" elements of [CSC w/m 1st De-
gree], as outlined within the stétute..And such failufe to comply
resulted in a highly prejudicial error. Moreover, if the trial

court or prosecutor needed to amend the indictment, such would

(1@@
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have to be resubmitted to the grand jury. See Stirone v. U.S., 361
U.S. 212 (1960). |

Here, the trial court first mentioned the .amended indictment
(charging the elements) during trial operated as a "suprise" to
Appellant, in which the Appellant shall be entitled, upon demand,
to a continuance of the cause pursuant to [S.C. Code of Laws, Sec-
tion 17—19—100] However, such continuance was omitted.

-A "variance between pleading and proof" which destroys a de-
fendant's substantial right to be tried only on charges presented
in an indictment returned by a Gfand Jury, is too serious to be
treated as nbthing more than a variance and dismiss as harmless
error. Stirone, suprg} Id.

A defendant must be convicted, if convicted at all, of the
particular offense and elements charged in the bill of indictment.

Arizona, supra. Id. The Supreme Court expounded in Arizona v. Ram-

sey, "it was uqdisputed that the trial court misperceived the ele-

ments of the offense with which the [defendant] was charged and

- erred by this misinformation."

In this case at bar, Appellant's claim is essentially indis-
tinguishable where, such misinformation was critical because the
jury was mislead the entire trial, and the deviation for the<"char—
ge on the léw", violated Appellant's Due Process rights under the
United States Constitution. See (R. Tr. p. 226, lines 1-12- Tr. :p.

237, lines 1-18).

(12) i
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Jjot_only that, the trial court erred also when amending the

elements during trial, by also "establishing an element by 'stipula-
tion'".(See Appellant's Pro-se Brief on Appeal) It therefore be-
comes unnecessary not to consider the contention that the judge in-
advertently permitted himself to abandon judicial [impartiality]

and assume the role of the advocate (emphasis added), Holmes v. U.

S., 271 F.2d 635. Due Process of the Sixth Amendment gives to cri-
minal defendants, "a right to have the jury determine beyond a rea-
sonable doubt, every essential element necessary to find a defen-
~dant guilty beyond a reasonable doubt". U.S.C.A. Amend. 5, 6th and
14th. A trial judge commifs error of a constitutional magnatude,
whén he instructs the jury as a matter of law, that a fact essen-
tial to the conviction has been established by the evidence, thus
depriving the jury of the opportunity to make its finding. See U.

S. v. Johnson, 71 F.3d 139 (4th Ccir. 1995).

In otherwords, the State prosection is required "to prove
every single element of the crime, beyond a reasonable doubt". The
conviction of the defendant, when the prosecution provided no

evidence on a essential element of the offense, is subject to ap-

peal. See U.S. v. Meadows, 91 F.3d 526, 633 .(7th Ccir. 1996). The
State here, did not submit evidence or exhibits to the jury to
prove "every element" beyond a reasonable doubt, but was lended a
hand;from the trial court. See (R. Tr. p. 227, lines 1-13; p. 228,
lines 1-2).

Appellant's trial counsei on this basis, "moved for a direc-

ted verdict, because the State had failed to put forth any evidence

Bhg



hea mil

{(Tstocir. 2000). To remder o guitty verdiet;—thejury must—hear

sufficient evidence to avoid resorting to excessively strained in-

ferences or guess work. U.S. v. Peterson, 238 F.3d 848 (7th Cir.

2001).

In Appellant's trial, the evidence was less than clear and

‘convincing. The danger of prejudice resulting from the "limiting

Instruction", for outweighed its Probative Value. The Verdict was

based on something "that was concededly not an element". See Sul-

—

livan—vs -Tousiana; 508 UsS. 275 (1993) - - —— = == S o

Therefore, the trial court erred in denying -the Appellant's
Directed Verdict, based on the State's lack of proof of Every ele-
ment of the crime\chafged, beyond a reasonable doubt, to wit: (CSC
w/m/ First Degree). And under the law, "a new trial should be grant-

ed if the wverdict: k

(1) is against the clear weight of the evidence
(2) 1is based upon evidence which is false (or)

(3) will result in a Mis-Carriage of Justice even
though there may be substantial evidence which
would prevent direction of the verdict.

See Cline v. Wal-Mart (4th Cir. 1998)

Wherefore, and in Conclusion "why the Writ of Certiorari cem-
pels this Honorable Court to grant such; is Issues I, II, and III,
as<well as; "A court cannot find a defendant guilty solely on cir-
cumstantial evidence unless the facts ﬁrdven by the evidence, ex-

clude évery reasonable hypothesis of innocence. And on that basis

, ggwwgll“as“themgthgrs above. Appellant gracioulsy moves This High

.«

court, for the State of South Carolina, to reverée the opinion of

“&(@:}



the prior Stukes decision by this Court. And remand with instruc-
tions to vacate the lower court's judgment for a new trial. And
for any other relief this Court may deem necessary in order to

conform the lower court's decision with this Honorable Court.

Respectfully Submitted,

T e A Loy

Tamarquis Agltwain Wingate
Broad Riw rr. Instit
4460 Broad River Road

Columbia, S.C. 29210

cc: att. gen. s.c.
filed
5/12/2017
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