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Does Harleysville Group Ins. v. Heritage Cmties., Inc., et al., 2017 WL
105021, Op. No. 27698 (S.C. Sup. Ct. filed Jan. 11, 2017) (Shearouse
Adv. Sh. No. 2 at p. 21), require a liability insurer to intervene in the
underlying action to establish liability against its insured if it seeks to
establish the facts necessary to allocate between covered and non-covered
damages? : '

Did Harleysville constitute a change in law such as to requiré a liability
insurer to intervene in the underlying action where such intervention was
not previously required?

Did the trial court err in refusing to hear Nationwide’s Motion to
Intervene?

What are the are the procedural and evidentiary rules going forward if
intervention is required?

viil



STATEMENT OF THE CASE

This is an appeal from two rulings by the Honorable Kristi Lea Harrington, Circuit
Judge of the Ninth Judicial Cireuit, that effectively. denied'Appellant Nationwide Mutual
Firev Insurance Company’s (hereinafter “Nationwide’) Motion to Intervene due to a recent
change in law governing insurance coverage litigation. By Form 4 Order filed January 31,
2017, the trial court ruled that Nationwide’s Motion was not heard because it was filed
after the pretrial deadline. Qn February 6, 2017, Nationwide’s Motion for Reeensideration
and/or to Alter or Amend was denied by a ruling from the bench at a pre-trial hearing.

This actien was originally filed on or about January 23, 2013 as a construction
defect action involving a residential development loca;ted in Berkeley County known as
Beresford Commons. (Complaint.) ‘The defendants were Portrait Homes-South Carolina,
LLC, Portrait Homes-Beresfor& Commoﬁs, LLC, and Pasquinelli Homebuilding, LLC
(hereinafter colleetively “Portrait Homes™) the developer / general contracting entities.
The Complaint was subsequently edded to neme Superior Solution LLC (hereinafter
“Superior Solution”) as a defendant. (Amended Complaint.) Superior Solution was served
on approximately August 30, 2013. (Affidavit of Service.)

The plaintiff in this action is Respondent Beresford Commons Homeowners
Association, Inc. (hereinafter “the HOA™). A companion class action by the unit owners

has been settled and dismissed. (See Seventh Amended Complaint, Joseph Costantini .and

Susan M. Costantini, on behalf of themselves and other similarly situated vs. Portrait

| Homes-South Carolina, LLC, et al., Civil Action No. 2013-CP-08-001 80.)

The operative pleading when Nationwide moved to intervene was the HOA’s Sixth

Amended Complaint, which was filed on July 27, 2015. (Sixth Amended Complaint.)



Portrait Homes filed an Answer and Cross-claims agains;t Superior Soiution for indemnity.
(Portrait Homes Answer and Cross-claims filed Ailg. 10, 2015.) The HOA filed its Seventh
Amended Complaint in this action on J ahuary 5,2017. (Seventh Amended Complaint.)
~ The HOA alleged in their Seventh Amended Complaint that Superiof Solution was.
‘responsible for installation of the siding during original construction of the Beresford
Commons project. (Seventh Amended Complaint, 11 10.) Many other siding installer
defendants were named in the lawsuit. The HOA asserted causes of action for negligence,
breach of warranty, and unfair trade practices. (Id. at 9, 24-42.)

Nationwide retained Albert A. “Andy” Lacour of CléWson and Staubes, LLC to
defend Superior Solution in this action. Lacour continues to represent Superior Solution
up through the present time.

Nationwide filed a separate declaratory jﬁdgment- action in federal court on
February 10, 2016 to determine its coverage for any judgment or settlement awarded

against'its insureds. (See Complaint, Nationwide Mut. Fire Ins. Co. v. Superior Solution,

LLC, et al., Case No. 2:16-cv-423-PMD (hereinafter “the coverage DJ”).) In the coverage
DJ, Nationwide alleged it issued two policies of liability insurance to Superior Solution.
(Id. at §§ 11-12.) Nationwide requested declafations that, among other thinés, liability for
defective work is not covered under its policies. (Id. at 99 34-36, 47-49.)

Due to an interlocutory appeal by the HOA, the coverage DJ was stayed until
February 10, 2017. (Mandate.) During that time, the Supreme Court of South Carolina

issued its opinion in Harleysville Group Insurance v. Heritage Communities, Inc., et al.,

2017 WL 105021, Op. No. 27698 (S.C. Sup. Ct. filed Jan. 11, 2017) (Shearouse Adv. Sh.



No. 2 at p. 21). Nationwide moved to intervene in this action based upon change in law on
January 26, 2017. (Nationwide Motion to Intervene.)

_ When Nationwide moved to intervené, the HOA served written discovery requests
on Nationwide and noticed Nationwide’s deposition pursuant to Rule 30(b)(6), SCRCP.
(See Nationwide’s Motion for,a Protective Order, Exh. A and B.) Nationwide moved for
a protective order as to the HOA’s requested discovery because Nationwide séught |
intervention only for the limited purpose of drafting and submitting a special verdict form
or special interrogatories to the jury pertaining to.certain coverage questions. (Id. atp. 3.)

Counsel for Nationwide raised both motions to the trial cout at hearing held on
January 31, 2017. (Transcript of Record dated Jan. 31, 2017 at pp. 6-8.) The trial court
refused to hear Nationwide’s Motion to Intervene, finding it was not timely filed. (Form 4
Order filed Jan. 31,2017.) The HOA withdrew its requests for discovery and a deposition
of Nationwide after Nationwide’s Motion to Intervene was not granted. (Transcript dated
Jan. 31,2017 at p. 8.)

Nationwide served its Motion for Reponsideration and/or to Alter or Aménd on
February 2, 2017 and filed it on February 6, 2017. (Nationwide Mot. for Reconsideration.)
Counsel for Nationwide requested that the trial court advise as to whether its ruling on
Nationwide’s Motion to Intervene was final. (E-‘r'naill dated Feb. 2,2017.) The HOA served
a memorandum in response to Nationwide’s Motion for Reconsideration on February 3,
2017 and filed it on February 7,2017. (PI’s. Mem. in Opp’n.) Natianide served its Reply
Memorandum on February 3, 2017 and filed it on February 6, 2017. (Reply Mem.) The
trial court scheduled a hearing oﬁ Nationwide’s Motion for Reconsideration for February

6,2017. (E-mail dated Feb. 4, 2017.)



At the hearing, the trial court ruled from the bench that Nationwide’s Motion to
Intervene was denied. (Transcript of Hearing dated Feb. 6, 2017 at pp. 16-17.) Nationwide
filed and served its Notice of Appeal on the same date. (Notice of Appeal.)

STANDARD OF REVIEW'

This Court exercises de novo review of questions of law. Fesmire v. Digh, 385 S.C.
296, 302, 683 S.E.2d 803, 807 (Ct. App. 2609).

| 'ARGUMENT

This appeal concerns legal questions regarding intervention by a liability insurance
carrier into an underlying tort action pufsuant to Rule 24, SCRCP. The specific issue on
appeal is whether Nationwide’s rﬁotion to intervene was timély due to a recent change in
law. However, the larger issues concern whether intervention by a liability carrier into an
underlying tort action 'is required or pemi&ed, and if so, upon ‘v(fhat.basis, to whét extent,
and by what procedure.

In this clase., the HOA’s tort claims pertaining to alleged construction defects and

. Nationwide’s contractual coverage questions were proceeding in two separate actions.

However, Nationwide was forced to intervene in this action in order to protect its due
process rights when the Supreme Court issued its opinion in Harleysville, 2017 WL
105021.

I. The trial judge erred in ruling that Nationwide’s motion to intervene was
untimely because intervention was mandated by a change in law.

Nationwide moved to intervene in this action based upon a fundamental change in
South Carolina law that appears to require intervention by a liability insurer where no such
intervention was previously required. (Motion to Intervene at 9§ 11-19.) The trial judge

ruled that Nationwide’s motion was not timely because it was filed after the pretrial



deadiine. (Order filed Jan. 31, 2017.) Therefore, the ques;cion presented in this appeal is
-whether the Har_leysville opinion constituted a change in law such that the trial court erred
in reéfusing to hear Nationwide’s motion to intervene.!

A, State law prior to Harleysville

Liability insurance generally provides counsel to defend the insured and
indemnification of the iﬁsured defendant for any judgment awarded again.st the defendant.

Sloan Const. Co. v. Cent. Nat. Ins. Co. of Omaha, 269 S‘.C. 183, 186, 236 S.E.2d 818, 820

(1977). The Fourth Circuit has aptly summarized the tripartite relationship between the
plaintiff in a tort action, the defendant in the tort action, and the defendant’s liability

insurer. In Twin City Fire Insurance Company v. Ben Arnold-Sunbelt Beverage Company

of South Carolina, LP, the court explained:

When a party with insurance coverage is sued, the insured notifies
the insurance company of the suit. The insurance company, in turn,
typically chooses, retains, and pays private counsel to represent the insured
as to all claims. If the suit involves some claims that are covered under the
insurance policy and some claims that are not covered, the insurance
company typically will send a reservation of rights letter to the insured
stating what claims the insurance company believes are covered and what
claims it believes are not covered. ‘

433 F.3d 365, 367 (4th Cir. 2005).
When coverage issues exist, there are two separate disputes: (1) the underlying

action brought by the plaintiff to establish liability against the insured defendant, which

! Nationwide recognizes that Harleysville is not a final decision. Nevertheless, the filing
- of the Harleysville opinion could not be ignored because the court based its holding on
implied waiver. The Supreme Court held that Harleysville waived its coverage position
based upon deficiencies the court found in reservation of rights letters dated 2003 and 2004
and Harleysville’s failure to seek an allocated verdict in the underlying case. Harleysville,
2017 WL 105021 at *6-7 and n.11. The change in the law required Nationwide to move
to intervene in order to avoid an implied waiver.



generally sounds in tort (hereinafter “the tort action™), and (2) the question of liability
coverage for the claims against the defendant. |

The plaintiff’s tort claims against the defendant contractor in a construction defect
action depend upon a finding that the contractor violated applicable building codes,
deviated ﬁom industry standards, or- constructed housing that the builder knew or should

. have known posed a serious risk of physical harm. Kennedy v. Columbia Lumber & Mfg.

Co., Inc.,, 299 S.C. 335, 347, 384 S.E.2d 730, 738 (1989). On the other hand, coverage

issues turn on interpretation of the insurance contract between the contractor and the

insurer. B.L.G. Enters., Inc. v. First Fin. Ins. Co., 334 S.C. 529, 535, 514 S.E.2d 327, 330

(1999). Whereas underlying tort actions are factually driven, interpretation of insurance

contracts is an issue of law for the court. Bennett & Bennett Constr., Inc. v. Auto Owners ‘

Ins. Co., 405 S.C. 1, 4, 747 S.E.2d 426, 427 (2013).

There is an inherent tension between a liability ilnsurer’s. duties to its insured and
its protection of its rights under the insurahce contract. Liability insurers owe a duty of
good faith and fair dealing in defending their_ insureds in the underlying tort action. Tyger

River Pine Co. v. Maryland Cas. Co.; 170 S.C. 286, 170 S.E. 346 (1933). However,

liability insurers also “have the right to limit their liability and to imposé conditions on
their obligations provided they are not in contravention of public policy or a statutory
prohibition.” B.L.G., 334 S.C. at 535, 514 S.E.2d at 330. A cohtrary holding would result
in a total disregard for the pc;licy language and would expose insurers to unlimited liability
which, in turn, would result in unaffordable premium rates.

In construction defect cases, coveraée disputes are almost unavoidable. This is

because of the nature of the insurance contract and applicable statutes. Standard form



liability insurance policies (absent exclusions) cover property damage caused by an

accident, but they do not cover defective work. Isle of Palms Pest Control Co. v.‘

Monticello Ins. Co., 319 S.C. ‘12, 459 S.E.2d 318 (Ct. App. 1994), aff’d, 321 S.C. 310, 468

S.E.2d 304 (1996).> When water intrusion caused by construction defects is alleged, the

accident is the unforeseen water intrusion. Liberty Mut. Fire Ins. Co. v. J.T. Walker Indus.,
Inc., 835 F. Supp. 2d 104, 107 (D.S.C. 2011). Coverage exists for otherwise non-defective
building components that are damaged as a result of accidental water intrusion caused by

defective work, but not for the defective work itself. Crossmann Cmties. of N.C., Inc. v.

Harleysville Mut. Ins. Co., 395 S.C. 40, 50, 717 S.E.2d 589, 594 (2011).

This distinction is not only mandated by the policy language and governing case
law, it is also codified by statute. S.C. Code Ann. § 38-61-70(B)(2). The construction
industry, which lobbied for the eﬁactment of this statuté, should not be heard to demand
that it be disregarded.

Therefore, the scope of liability coverage is limited in most construction defect
cases. As a matter of law, coverage exists for those otherwise non-defective components
within the insured contractof’s work that were damaged by accidental water intrusion, but
ﬁot for the defective work itself. In many policies, exclusions also apply.

Different states have developed different methods of dealing with this inherent
tension in liability coverage relationshipé. Some states disregard policy provisions that
allow insurers to control the defense and permit insureds to retain independent counsel at

the liability carrier’s expense when coverage issues arise. See Twin City, 433 F.3d at 371.

2 Nationwide’s policies define “occurrence” as “an accident, including continuous or
repeated exposure to substantially the same general harmful conditions.” (Nationwide
policies, Form ACP-0007 (11-04) at p. 12, attached to Mot. to Intervene.) :



These states destroy an insurer’s ability to control defense costs and reduce insurers to little
more than a funding source. Other states allow insurers to control the defense, but require
insurers to instruct defense counsel to request special interrogatories or a special verdict at

trial to clarify coverage questions. Magnum Foods, Inc. v. Continental Cas. Co., 36 F.3d

1491, 1498 (10th Cir. 1994). These states intermingle insurance issues with the uﬁderlying
tort case. South Caroliﬁa courts developed another means of addressing coverage
questions—one that was consistent with other applicable la§v and that provided a workable
solution.
1. Insurers’ “control” of the defense
Under prior South Carolina law, when an insurer reserved its rights as to coverage
issues, it retained defense counsel whose loyalty was solely to the insured. Twin City Fife

Ins. Co. v. Ben Arnold-Sunbelt Beverage Co. of S.C., LP, 336 F. Supp. 2d 610, 615-16

(D.S.C. 2004). The liability insurer then retained separate coverage counsel to represent
the insurer’s interest in protecting its coverage position. This method avoided creating a
conflict of interest for counsel retainéd to defend the insured. Defense cbunsel had no
conflict because insurance coverage was addressed in separate _litigétion.
2, Separation of coverage issues from underlying tort issues
Under longstanding South Carolina l_aw, insurance coverage iésues are separated
- from tort issues. Under the common law, liability insurers may not be joined as parties in

tort actions with their insured defendants. Major v. Nat’l Indem. Co., 267 S.C. 517, 520,

229 S.E.2d 849, 850 (1976); Trancik v. USAA Ins. Co., 354 S.C. 549, 554, 581 S.E.2d
858, 861 (Ct. App. 2003). Plaintiffs in underlying tort actions have no rights of direct

action against defendants’ liability carriers, and any such right must be created by the



legislature. Major, 267 S.C. at 520, 229 S.E.2d at 850; Swinton v. Chubb & Son, Inc., 283

S.C. 11, 14, 320 S.E.2d 495, 496 (Ct. App. 1984). Moreover, insurance issues must be

kept from the jury to avoid prejudicing the verdict. Bartell v. Willis Constr. Co., 259 S.C.
20, 24, 190 S.E.2d 461, 463 (1972); Rule 411, SCRE.

Coverage isé‘ues are often resolved as part of the settlement of the underlying
construction (iefect actions. But when coverage is contested, liability carriers allow
retéined defense counsel to defend the insured contractor without regard to any coverage
defenses. Insurefs retain separate coverage counsel to represent them in coVeragé disputes.
In order to protéét the integrity of the underlying tort proceeding ana to prevent conflicts
of interests for defense counsel, insurance coverage issues are usually litigated‘in separate
declaratory j_ﬁdgment actions. A

B. The Harleysville opinion and its change in the law

On January 11, 2017, the Supreme Court issued an opinion that re-wrote the law
governing insufance coverage ‘diSimtes. The court affirmed on most issues the ruling of a
special referee, John A. Mﬂling. The special referee’s order ignored and disregarded prior‘
South Carolina law on numerous points, and instead folloWed a patchwdrk of inapposife
precedent from other juﬁsdic‘tions. The special referee ignored longstanding black letter

law that insurance coverage cannot be created by waiver or estoppel. Laidlaw Envtl. Servs.

(TOC), Inc. v. Aetna Cas. & Sur. Co. of Illinois, 338 S.C. 43, 53, 524 S.E.2d 847, 852 (Ct.

-App. 1999). Additionally, the special referee ruled that a liability carrier may not “re-

litigate dah1ages” in a separate coverage action. Harleysville Group Ins. v. Heritage

Cmties., Inc., 2013 WL 8482326 at *14 (S.C. Com. Pl. filed Feb. 28, 2013), aff’d, 2017

WL 105021 at *7 n.11 (petition for rehearing pending).



The Supreme Court, affirming the reasoning of fhe special referee, held that a -
liability insufer waives coverage. defenses by faiiihg to include in its résefvatioﬁ }of rights
letters notice thét a conflict of interest exists and that an allocation of démages between
covéred and non-covered losse.s is needed. Harleysville, 2017 WL 105021 at *7. These
’a‘ctions would have been meahingless and counterproductive under prior South Carolina
law because they are based upon conflicting law from other jurisdictions that merge
insurance issues with tort issues. _

| Some 'jurisdictions. place the burden of proving the precise portion of the |
"unallocated verdict that is covered on the plaintiff in the underiying tort action. Duke v.
- Hoch, 46S'F;2d 973, 977 (5th Cir. 1972). This concept was foreign to South Carolina law,

which allowed the parties to the underlying action to produce evidence of covered damages

ina séparqte coverage action. See Braswell v. Faircloth, 300 S.C. 338, 387 S.E.Zd 707 (Ct.
App. 1989) (allocating covered versus non-covered damages in a cove_ragé action based
upon damages avyz_lrded in a separate liability action). Because South .Carolina courts have
allowed contractual allocation of covered versus non-covered damages to occﬁr in a
separate coverage action, there was no reason to advise the insured of the ﬂeed for such an
allocation in the underlying tort action u;lder prior law.

The circumstances under which m and its progeny arose are very different from
the facts of this case. The pblic& in Duke coveredb negligencé but not intentional
misconduct. 1(_1_ at 975. The plaintiff’s claim against the insured accountants included
claims for negligencé and intentional acts. Id. Generally, the claims involved negligent

failure to keep proper books and records and intentional coinmingling of funds. Id.
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No one requested an allovcated verdict af trial. Duke, 468 F.2d at 975. The jury
returned an unapportioned verdict. Id.

The plaintiff then broﬁght suit to recbver_ on the dcfehdants’ liability policy. Duke,
468 F.2d at 977. Under Florida law, if the insurer established that the underlying judgment
Wés for bo‘th covered and non-covered damagés; the Burden shiftéd to the plainfiff to prc.)ve}
the precise portion of the unalloc.‘ated verdict that was covered. Duke, 468 F.2d at 977.
The insurer arguéd that due to the lack of an allocated vefdict, the plaintiff failed to meet
his burden and fherefore he Was not‘ enti;cl_éd to recovéry under the policy for the judgment.
Id.

The court held that permitting the insurer to make this arg'_ument. placed the plaintiff
in an unfair posifipn. It was impossible for the plaintiff to recover because the insuref, in
control of the defense, could avoid cdverage simply by failing to obtaiﬁ an allocated
 verdict. Duke, 468 F T2d at 979. The court relievéd the plaintiff éf >an_ impossible burden

o»f proof by holding that the insurer waived this coverage defense by failihg to notify its
insured of the conflict of interest and the need to obtain an allocated verdict. 1d. at 979-80.

Duke addressed a legal sceﬁario in which (a) governing law did not perfnif an
“allocation of the underlying verdict; and (b) the insurer argued that the plaintiff could not
meet his burden of proving the extent of covered damages due to the lack of an allocated
verdict. Duke, 468 F.2d at 977. Duke and its progeny do not stand for the proposition that
én_ insurer forfeits all coverage defenses merely by failing to instruct defénse céunsel to

obtain an allocated verdict. Rather, these cases hold that an insurer cannot use its failure

to obtain an allocated verdict as an excuse to deny coverage. See Duké, 468 F.2d at 977;

Remodeling Dimensions, Inc. v. Integrity Mut. Ins. Co., 819 N.W.2d 602, 610 (Minn.
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2012). Furthermore, Duke was decided in a state that permitted an insurer to ‘intermingle
coverage issues with tort issues in the underlying tort action by instructing retained defense

counsel to request an allocated verdict.

In contrast, courts applying South Carolina law have held that defense counsel .

retained by a liability insurer does not have an inherent conflict of interest because defénse
* counsel’s loyalty is solely to thé insured contractor. Twin City, 336 F. Supp. 2d at 615-16,
aff’d, 433 F.3d at 373-74. Because defense counsel is ethically bound to the insured
" contractor, there was no reason to advise the insured of a conflict of interest; It would have
created a conflict of interest where noné existed for an insurer to advise defense counsel to
seek an allocation of covered versus non-covered damages in the underlying action because
néither the plaintiff nor the insured contractor has an interest in such an allocation in the
'underlying action.

Furthermore, the special referee in Harleysville merged coverage issues with the
défense by ruling that a general verdict cannot be “re-litigated” in a separate coverage
action. Harleysville, 2013 WL 8482326 at *14-17. This concept was incongruous with
South Carolina jurisprudence, which up to that time had always allowed coverage issues

to be litigated in separate actions. See Auto Owners Ins. Co. v. Personal Touch Med Spa,

LLC, 763 F. Supp. 2d 769, 775-76 (D.S.C. 2011) (holding that a federal district court may
decide coverage issues without becoming entangled in underlying tort issues); Crossmann

Cmties. of N.C., Inc. v. Harleysville Mut. Ins. Co., No. 4:09-CV-1379-RBH; 2013 WL

5437712 (D.S.C. filed Sept. 27, 2013) (making findings of fact and drawing legal
conclusions in allocating covered versus non-covered damages in a separate coverage

action in federal cburt).
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All of these rulings are based on paradigm shift away frorﬁ former South Carolina :
law. The court"s reasoning in Har.leysvilleb makes sense only if the- liability insurer is
viewed as a litigaﬁt in the underlying tort action. This éohcept, however is inconsistent
with prior law in this state that separated coverage issues from underlying tort issues.

C. Prior cases did not require an insurer to inten_'\;ene.

The two 'cases cited in Harleysville did not forecast that the general rulé that
épverage issues may be litigated in a separate action had been abandonéd. See Harleysville,
2017 WL 105021 at *7 n.11. The Sﬁpréme Court cited two cases in support of its holding
that Harleysville waived ifs right to contest covéragé issues by failing to seek an allocated

verdict. See id. (citing Auto Owners. Insurance Company v. Newman 385 8.C. 187, 684

S.E.2d 541 (2009); Ownets Ins. Co. v. Clayton, 364 S.C. 555, 614 S.E.2d 611 (2005)).

1.  Newman did not require intervention
In Newmén, the court held that Aufo-Oanrs could not relitigate the issue of
damages bec‘ause it “represented [its inSur_ed] in binding arbitration, made mandatory by
the terms of the"insurance contract.” Newman, 3_85 S.C. at 198 n.5, 684 S.E.2d at 547 n.5.
The court held that Auto-Owners “had an opportunity to raise this matter when the issue
of damages was litig‘éted before the arbitrator . . ..” Id. at 198, 684 S.E.2d at 547.

This language indicated that Newman addressed a special situation. First, insurance

companies cannot “represent’’ their insureds before courts of record. Renaissance Enters.,

Inc. v. Summit Te;leseer., Inc., 334 S.C. 649, 515 S.E.2d 257 (1999). . Second, it is unusual

for a liability insurer to invoke an arbitration provision in its policy in the underlyihg
construction defect action. Typically, it is the builder who moves to compel arbitration.

See Carlson v. S.C. State Plastering, LLC, 404 S.C. 250, 254-56, 743 S.E.2d 868, 870-71
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(Ct. App. 2013) (indicating that the developer moved to compel arbitration based upon an
arbitration provision in their purchase agreement)..
Furthermore, the court found that the insurer “had an opportunity to raise this

matter” in the underlying tort action. Insurers are not technically parties to underlying

lawsuite simply because they provide a defense. 2 Allan D. Windt, Ins. Claims & Disputes
§ 6:22 (6th ed. Mar. 2017 Update). Liability insurers may not be joiﬁed as parties in tort
actions with their insured defendants, nor may insurance issues be raised in those

proceedings. Major v. Nat’l Indem. Co., 267 S.C. 517, 520, 229 S.E.2d 849, 850 (1976);.

Trancik v. USAA Ins. Co., 354 S.C. 549, 554, 581 S.E.2d 858, 861 (Ct. App. 2003); Rule
411, SCRE. The Supreme Court has squarely held that insurers may not intervene in

underlying actions that affect their interest. Ex Parte Gov’t Emp’s. Ins. Co., 373 S.C. 132,

137, 644 S.E.2d 699, 702 (2007).

. Thus, Newman’s holding was based upon a fectual determination that Auto-
Owners was a party to fhe underlying arbitration proceeding. Whether Auto-Ownefs was
actually a party to the underlying action isirrelevant. The Court’s holding feund as a matter
of fact that Auto—Owners was a party to the underlying litigation, and that finding was
apparently never challenged. Because Newman was itéelf decided in the context of a
coverage action thet was separate from the underlying proceeding, and the particular
holding at issue was based upon the specific facts of that case, there was nothing to indicate
that it was intended to create a categorical rule that insurance issues cannot be decided in
separate coverage actions.’

Harleysville focuses on the “right to eontrol the litigation.” Harleysville, 2017 WL |

105021 at *6. This is inconsistent With,pridr law because, as discussed above, insurers
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retain defeﬁse attorneys whose loyalty is solely to the insﬁfed. Twin City, 336 F. Supp. 2d
at.615-16, gid, 433 F.3d at 373 -74. Consequently, insurers cannot instruct defense
éounsel to inject coverage issues into the. underlying tort action.
2. C_lélm did hot require intervention. |
»The other case cited in Harleysville does not deal with coverage for construction
- defects. In Clayton, the Court held that coverage existed because one of two theories of
liability was covered. Id, at 560, 614 S.E.2d at 614.

Clayton addressed substantively different pblicy laﬁguége. The policy at issue in
| Clayton covered certain causes of action, iricluding defamation. Id. at 560, 614 S.E.2d at
614. There was no qualifying language in that pdliéy provision limiting coverage for
defamation claims to certain types of injuries or damage. Thus, a finding that one of the'
causes of action was covered “answer[ed]i the coverage question.” Q at 561, 614 S.E.2d
at 614. M avoids the issue addressed in M by breventing the insurer ﬁom arguing
that only a portion of the verdict was covered. See 468 F.2d at 975-76.

Coverage for construction defects does not' follow the same analysis because, under
the policy.language and longstanding law; cdvérage exists for only aportion of the darnages
~ awarded for negligent construction—those damages awarded for accidental water damage,
as opposed to defective construction. Crossmann, 395 S.C. at 50, 717 S.E.Zd ét 594; see

also C.D. Walters Constr. Co.. Inc. v. Fireman’s Ins. Co. of Newark, N.J., 281 S.C. 593,

316 S.E.2d 709 (Ct. App. 1984) (holding that “the comprehensive general liability policy
does not cover faulty workmanship, but rather faulty workmanshiﬁ which causes an
~accident”). This distinction is not merely fequired by the policy language and case law, it

is mandated by statute. S.C. Code Ann. § 38-61-70(B). Courts must présume that statutes
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are not futile acts, but were intended to accomplish something. State ex rel. McLeod v.

Montgomery, 244 8.C. 308, 314, 136 S.E.2d 778, 782 (1964).

Thus, the féct that a general verdict was rendered in the underlying construction N
defect case does not “answer the coverage question” as it does with defamation claims.
See Clayton, 364 S.C. at 560, 614 S.E.2d at 614. The quesiion.'is not whether one of the
causes of action is covered, but how much of the damages awarded on the otherwise
covered cause of action (i.e., negligence) is for repair of accidental Watef damage.
Crossmann, 395 S.C. at 50, 717 S.E.2d at 594. The policy language and South Carolina
law require a separaté allocation to determiﬁe how much of the damagés awarded in the
underlying case are covered under the insurance contract.

D. “Relitigation” of coverage issues was permitted under p.ridr law.

Harleysville’s application of Clayton ignored a large body of prior law. Generallsr,'
an insurer is bound by the underlying judgment only when it was given full opportunity to

control the defense. 2 Ins. Claims & Disputes § 6:22. An insurer is not collaterally

estopped as to facts that were not adjudicated in the underlying lawsuit against fhe insured.
Id. Moreover, an insurer is not collaterally estopped when the interests of the insurer
coﬁﬂict with those of the insured. Id. South Carolina has adopted this legal framework,
and none of these factors weigh in favor of precluding an insurer from litigating coverage'
issues in separate proceedings.
1. Opportunity to control the defense

‘First, liability iﬁsurers do not have “full opportunity to control the defense” under

South Carolina law. Instead; they provide defense counsel whose sole loyalty is to the

insured. Twin City, 433 F.3d at 373-74. Heretofore, liability insurers addressed ‘coverage
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issues in separaté actions through séparate counsel. Therefore, liability carriers in $outh’
Carolina do not “control the defeﬁse” to thé extent that they could be held to have waived
coverage defenseé in the undei‘lying~éase.
2.  Rules of collateral estoppel

Second, collateral estoppel genefally does not apply in 'the context of covérage
disputes involving construction defecf litigation. This is so for two reasons. First, the
interests of liability insurers generally conflict with those of their insureds with respect to
the amount of covered damages. Second, the factual determinations affecting the coverage

issues are not adjudicated in the underlying tort actions.

In South Carolina Property and Casualty Insurance Guérantv Association v. Wal-

Mart Stores, Inc., 304 S.C. 210, 403 S.E.2d 625 (1991), the Supreme Court adopted the

~ Restatement (Second) of Judgments rule for the use of offensive collateral estoppel. Id. at
213, 403 S.E.2d at 627. Under this rule, only a party to a prior action or a one in privity

with a party to a prior action can be precluded from relitigating an issue by collateral

estoppel. Carrigg v. Cannon, 347 S.C. 75, 80, 552 S.E.2d 767, 770 (Ct. App. 2001). Privity
exists when one party is “so identified in interest with another that he represents the same
legal right.” Id. “Privity deals with a person’s relationship to the subject matter of the

previous litigation, not to the relationships between the entities.” Wade v. Berkeley

County, 330 S.C. 311, 317, 498 S.E.2d 684, 687 (Ct. App. 1999). “To be in privity, a
party’s legal interests must have been litigated in the prior proceeding.” Id. Although
liability insurers provide a defense, they are nbt in privity with their insureds with respect

to coverage issues.
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a. Conflict of interest
Under the Restatement rule, an indemnitor may be precluded from relitigating an
issue if the indemnitor defended or should have defended the indemnitee. Restatement
(Secoﬁd) of Judgments § 57(1) (1982). However, when there is a conflict of interest
between the indemnitor and the illldemnitee,Athe indemnitor is not bound. Restatement
(Second) of Judgments § 57(2) (1982).
Under prior South Carolina law, an insurer was not bound by the findings of fact in

the underlying judgment when its interests conflicted with those of its insured. Sims v.

Nationwide Mut. Ins. Co., 247 S.C. 82, 145 S.E.2d 523 (1965). In Harleysville, the court
held that the insurer waived its right to contest coverage by failing to advise of a potential
conflict of interest. Harleysville, 2017 WL 105021.> Reservation of rights letters advise
the insured of a conflict as to an insurer’s duty to indemnify. Id. at *5. Nevertheless, after
finding a conflict of interest, the court ignored its own precedent in holding that
Harleysville was bound by the underlying judgment. See Sims, 247 S.C. at 86, 145 S.E.2d
at 525. This abrupt reversal could not have been forecasted prior to Harleysville.
b. Coverage issues differ from tort issues

Furthermore, coverage questions, although they relate to thg settlement or judgment
that may be awarded against the insured contractor in the underlying tort action, are
generally separate and distinct from the question of proximately caused damages in the tort

action. See Magnolia North Prop. Owners’ Ass’n, Inc. v. Heritage Cmties.. Inc., 397 8.C.

3 As discussed above, this conflict generally does not affect the defense of the underlying
action under South Carolina’s system because insurers reserve their rights to adjudicate
coverage disputes in separate actions. The conflict of interest is limited to the amount of
covered damages for purposes of the insurer’s duty to indemnify.
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348, 363-64, 725 S.E.2d 112, 120-21 (Ct. App. 2012). The issue in the coverage action is
‘not whether the tort plaintiff was damaged and to what extent, but rather how ﬁuch of the
damages awarded in the underlying case are covered under the insurance contract. S.C.
Code Ann. § 38-61-70; Crossmann, 395 S.C. at 50; 717 S.E.2d at 594; Auto Owners, 763
F. Supp. 2d at 775-76.l The parties to the underlying case have no incentive to present
evidence and arguments as to the quantum of the plaintiff’s damages that is for resulting
water damage as opposed to faulty work. S_eé Rule 49(b), SCRCP (providing that special
interrogatories must be “necessary to a verdict”). |

The Supreme Court has also held that the binding effect of a judgment against an
“insured does not extend to matters .outside the scope of an insurance contract. Sims v.

Nationwide Mut. Ins. Co., 247 S.C. 82, 86, 145 S.E.2d 523, 525 (1965). “To hold otherwise

would be to estop the Insurance Company by the acts of parties in a transaction in which it
has no concern and over which it has no control, and to deprive it of its day in court . . ..”

1d. For this reason, insurers are allowed to reserve their defenses for a subsequent suit.

" Farm Bureau Mut. Auto. Ins. Co. v. Hammer, 177 F.2d 793, 800 (4th Cir. 1949).
3. Due Process requirements
Harleysville assumed that insﬁ;ers must address coverage issues in the underlying
tort actions without providing any mechanism for coverage issues to be heard and ruled
upon. Insurance carriers, which have the same access to the courts as any other jural

persons, are entitled to seek declaratory relief as to meritorious coverage issues. Greene v.

Dunham Life Ins. Co., 287 S.C. 197, 199, 336 S.E.2d 478, 479-80 (1985) (holding that

insurers should not be penalized for litigating a meritorious issue); Sims, 247 S.C. at 86,
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145 S.E.2d at 525 (holdiﬂg that insurers may not be deprived of their day of court through
the actions of others). |

Collateral estoppel only applies if the party to be estopped had a full and fair
opportunity to litigate the issue in the first action. Beall v. Doe, 281 S.C. 363, 370, 315
S.E.2d 186, 196 (Ct. App. 1984). This rulé is imposed to protect the constitutional due

process rights of the party to be estopped. Richburg v. Baughman, 290 S.C. 431, 435, 351

S.E.2d 164, 434 (1986).

Due process requires that liability insurers be prc;vided a proper forum for resolving

coverage disputes. Garris v. Governiné Bd of S.C. Reinsurance Facility, 3A33 S.C. 432,
444,511 S.E.2d 48, 54 (1998) (holding that due process requires notice and an opportunity
to be heard). Due process cannot countenance a ruling that, on the one hand, insurers must
sacrifice their interests to those of the i'nsu‘red in defending the underlying tort action, while
at the same time, insurers waive any rights to assert coverage issues by failing to assert
them in that same proceeding; .& Harleysville, 2017 WL 105021 at *5-6

E. The effect of Harleysville |

Accordingly, the Harleysville opinion, if it becomes final, will bring about a
profound change in the legal landscape upon which insurance issues are to be decided. It
amounted to ‘a wholesale -refashjoning of the law on a scale normally Areserved4for the

legislature. See Swinton v. Chubb & Son, Inc., 283 S.C. 11, 14, 320 S.E.2d 495, 496 (Ct.

App. 1984) (holding that a right of direct action must be created by the legislature).
Harleysville held, for the first time, that coverage can be created by waiver or estoppel, and
that insurers waive coverage defenses by failing to take actions that were totally

inconsistent with prior law. .Harleysville also ignored the distinction between South
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Carolina jurisprudence and coﬁceptual frameworks followed by other jurisdictions that
merge liability insurance issues with uriderlying tort issues. As Acting Justice Pleicones
recognized in his dissent, “there is no suggestion as to how. Harleysville could havé
intervened in these lawsuits and asserted a defense against coverage without creating an
impermissible conflict of interest in violation of established South Carolina law.”
Harleysville, 2017 WL 105012 at *17 (Pleicones, Al " dissenting).

F. Har-lex_ sville requires an insurer to move to intervene.

As diséussed above, the effect of Harleysville is that it places liability insurers in a
position in which they must move to intervene in the underlying case or they waive all
righté under their contracts of insurance. Under prior law, it was doubtful that insurers

even had standing to intervene. Ex Parte Gov’t Employee’s Ins. Co., 373 S.C. 132, 138-

39, 644 S.E.2d 699, 702-03 (2007); Baker Hosp. v. Fireman’s Fund Ins. Co., 314 S.C. 98,

101, 441 S.E.2d 822, 823 (1994) (citing Blue Cross and Blue Shield of S.C. v. S.C. Indus.

Comm’n, 274 S.C. 204, 262 S.E.2d 35 (1980)). At a minimum, an insurer could not be
said to have waived all coverage defenses when a separate declaratory action had been filed
to determine coverage issueé. By merging coverage with tort issues and holding that
insur_ers Wai've all rights by not asserting them in the underlying tort case, Harleysville
forces insurers to move.to intervene to seek an allocated verdict.l Nationwide properly
moved to intervene based upon a change in law. For this reason, Nationwide’s motion to .
intervene was timely.

G. The trial court erred in ruling that Nationwide’s Motion to Intervene
was untimely. ' '

As discussed above, Harleysville represents a significant change in South Carolina

law. Because the opinion appears to hold that insurers are barred from litigating factual
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issues that are intertwined with the underlying tort litigation in separate coverage actions,
liability insurers now have no choice but to move to intervene in the underlying tort
litigation. A holding that insurers lack standing to intervene would deny insurers a forum
in which to litigate such cove_rége issues, thus violating due process.

Accordingly, Nationwide moved to intervene in this action shortly after the
Harleysville opinioh was released. The scope of thg requested intervention was limited.
Nationwi(ie sought only to participate in the-drafting of a special verdict form or
submission of special interrogatories to the jury regarding the amount of any damages
award that is for defective work as opposed to resulfing damage to building components
outside Superior Solution’s scope of work. (See Motion to Intervene.)

Under South Carolina law, a party seeking intervention under Rule 24(a)(2),
SCRCP, must: (1) establish timely intervention; (2) assert an interest relating to the
property or transaction whiqh-is the subject of the action; (3) demonstrate that it is in a
position such that without intervention, disposition of the action may impair or impede its
-ability to protect that interest; and (4) demonstrate that its interest is inadequately

represented by other parties. Inre Horry County State Bank, 361 S.C. 503, 508, 604 S.E.2d

723, 725 (Ct. App. 2004).

Nationwide’s motion to intervene was timely. As discussed above, grounds did not
exist for seeking intervention until the Harleysville opinion was réleased on January 11,
2017. Nationwide’s motion was filed approximately two weeks later—a short time period
that was barely sufficient for counsel to digest the significance of the Harleysville decision

and prepare briefing on the matter. The remaining elements were also satisfied.
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H. Other requisite element's for intervention

Nationwide has an interest relating to th'elproperty or transaction which is the -
subject of this action. As discussed above, this action represents the only forum in which
Nationwide can obtain an allocation as to the émount of covered damages undér the
Policies.

Nationwide is in a position such that, without intervention, disposition of this action
will impair or impede its ability to protect that interest. The Supreme Court has held that
if intervention is not sought, an insurer waives its right to seek an allocation as to the
amount of covered damages. Harleysvilie, 2017 WL 105021 at *7 n.11; Newman, 385
S.C. at 198, 684 S.E.2d at 547.

Nationwide is not adequately represented by other parties to this action. None of
the parties to this action have an incentive to seek an allocation as to the amount of covered
damages. The interests of the plaintiff and Superior Solution are aﬁgned against the interest
of Nationwide. Indeed, federal courts often realign parties to coverage litigation to reflect

the fact that the interests of the liability carrier are adverse to the interests of both the

plaintiffs and the defendants in the underlying tort litigation. - See Bi-Lo, LLC v. Nat’l

Union Fire Ins. Co. of Pittsburgh, C.A. No. 0:14-cv-00335-CMC, 2014 WL 12605522 at
*7-8 (D.S.C. Apr. 30, 2014). When the interests of the party seeking intervention are
adverse to the interests of the party litigants, “there is an obvious lack of adequate

representation.” In re Horry Bounty State Bank, 361 S.C. at 509, 604 S.E.2d at 726.

Accordingly, Nationwide satisfied all of the elements for intervention of right under

Rule 24(a)(2). The use of the mandatory term “shall be permitted to intervene”
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demonstrates that this right is not subject to a court’s discretion. Thé trial couft thereforé ,
erred in refusing to allow Nationwide to intervene.

In the alternative, Nationwide also moved to intervene under Rule 24(b).
Permissive intervention is allowed at the court’s discfetion based uﬁon the existence of a
common question of fact or law Abetween the underlying litigation and the intervenor’s

claims or defenses. S.C. Tax Comm’n v. Union County Treasurer, 295 S.C. 257, 263, 368

S.E.2d 72, 75 (Ct. App. 1988). Sound administrative procedure favors the disposition of

all claims or defenses in a single action. Id. As diséussed above, this action represents the
only foﬁm in which an allocation of covered versus nc;n—covered damages can be made.

Nationwidé’s motionA to intervene was made for _the limited purpose of presenting

the jury with a special verdict or special interrogatories for a finding as to allocation

between covered and non-covered damages. Courts have allowed limited intervention for

a special purpose. Davis v. J ennings, 304 S.C. 502,‘ 504, 405 S.E.2d 601, 603 (1991)
(holding that intervention is appropriate for third-party challehges to protective orders).

The granting of Nationwicie’s motion to intervene would not have unduly delayed
or prejudicéd the adjudication of the rights of the origiﬁal parties because intervention was
soﬁght only for the limited purbose of determining the form of fhe verdict to be submitted -
to the jury, and the proposed intervention not have impacted the ability of the original
parties to present their claims and/or defenses at trial. Tﬁe remaining issues could be
addressed in the pending coverage actions.

Nationwide properly moved to intervene in this action pursuant to Rulle 24(a) and
(b) for the limited purpose of participating in the drafting of a special verdict or submitting

special interrogatories to the jury in order to obtain findings of fact necessary for an
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allocation between covered and non-covered damages under the Policies. Th‘g motion was
timely because it was filed shortly éfter a Supreme Court opinion was issued holding that
insurers waive their rights by failing to take this action. Therefore, the trial court erred in
refusing to grant Nationwide’s motion to intervene.

II. - If Nationwide’s Motion to Intervene is granted, guidance is needed as to the
scope of the intervention and associated procedural matters.

Even if Nationwide prevails on its motion to intervene, it is pléc.ed at a severe
disadvantage. Under the Harleysville formulation, an insurer must 'request special
interrogatories or a speCial‘ verdict form to be presented to the jury. Harleysville, 2017 WL
105021 at *6. However, no discovery has been conducted on the issue of covered versus
non-covered darnages in this action, and no evidence or arguments on this issue will be
presented to the jury. The jury is asked to render a verdict upon an entirely extraneous
issue in an apparent violation of Rule 49(b), SCRCP (providing that special interrogatories
must be “necessary to a verdict”).

When Nationwide moved té intervene in this action, it was immediately met with
requests by the HOA for written discovery and a deposition of Nationwide representatives.
The proposed topics for the deposition were wide-ranging and included issues currently
being litigated in two separate coverage actions. (See Motion for a Protective Order at pp.
- 4-5 and Exh. B.) The HOA argued to the trial court that an insurer is not permitted to

intervene on a limited basis. (Transcript of Record at p. 57.) The HOA took the position
that upon a motion to intervene it s entitled to develop evidence of liability insurance to
be used for pﬁrposes other thén negligence such as bias of a witness. See Yoho v
Thompson, 345 S.C. 361, 548 S.E.2d 584 (2001); Rule 411, SCRE. At a status confefence,

Nationwide argued that if such discovery is permitted, Nationwide should also be allowed
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to retain its own expert for the purpose of directly establishing the amount of covered
versus non-covered damages in the underlying construction defect action, as opposed to
being forced to rely»on the factfinding in a separate action.

The trial court did not have the opportunity to rule on these' issues because
Nationwide’s Motion to Intervene was not granted. However, if the trial court’s ruling is
reversed on appeal, these issues will immediately present themselves. They aré novel
issues that corrie into play only as a result of the Harleysville decision. Therefore, in the
interest of judicial economy, Nationwide requests guidance as to how the bench aind bar

are to proceed.

CONCLUSION

Nationwide’s position is that thié actipn is not a proper forum for litigating coverage
issues. However, if the Harleysville opinion becomes final, due process requires that
Nationwide be provided a forum for developing evidence and a receiving a meaningful
hearing as td ailocation between covered versus non-covered damages. In order to avoid a
waiver, Nationwide’s only choice was to move to intervene in this action for the limited
purpose of drafting and submitting speciai interrogatories or a special ‘verdict form.
Nationwide’s motion was timely because it was filed approximately two weeks Aéﬂer the
‘Harleysville decision was handed dow1i. The other requirements for intervention are all

met. Thereforé, the trial court erred in refusing to grant Nationwide’s motion.
| In the interest of judicial economy, Nationwide also requests guidance as to how to
proceed under the new framework created by Harleysville. The combining of liability
insurance issues with underlying tort issues creates numerous questions for which there is

currently no governing law. Questions regarding' scope of the intervention, proper
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procedure, permitted discovery, permissible use of evidence developed in this case,- and
effect of this case on other pending coverage actions related to this case have already been
raised. The trial court has no governing law upon which to base any ruling on these
disputed matters.

In the event the Harleysville opinion is reversed on rehearing, this appeal may
become moot. However, if Harleysville becomes final in its present form, the trial court’s
denial of Nationwide’s Motion to Intérvene was in error and should be revefsgd. In the
interest of judic@al economy, Nationwide also requests guidance as to how to proceed in
light of the issues that have been raised in this case if it is allowed to intervene.

Respectfully submitted,

MURPHY & GRANTLAND, P.A.
%

J.R. Murphy\Esquire

Adam J. Neil, Esquire

Timothy J. Newton, Esquire

P.O. Box 6648

Columbia, SC 29260

(803) 782-4100

Attorneys for Appellant Nationwide Mutual
Fire Insurance Company,

‘Columbia, South Carolina
MayZ ¥, 2016
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