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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS |
COUNTY OF HORRY Case No. 2016-CP-26-00937

- Cali Alyson Emory, individually and in a
representative capacity for all others
similarly situated,

Plaintiffs, =
ORDER GRANTING MBOION 7
TO ALTER OR AME&)}?E\I 2

VS. ,.'g, ¢ .
U
Thag, LLC, d/b/a Myrtle Beach NS
Pt L g
Mitsubishi, P >N
| &

Defendant.

Having full? considered the motion of Thag, LLC, d/b/a Myrtle Beach Mitsubishi :
(“Defendant™) to alter or amend the Court’s order dated and filed September 15, 2016, the Court
hereby grants the motion and withdraws and replaces its earlier order, as follows:

This mattér came fo be heard before me at the Horry County Courthouse on Wedneéday,
September 7, 2016. Attorney L. Sidney Connor, IV ﬁppeared for Plaintiff and Attorney James Y.
Becker appeared for the Defendanl_. Plaintiff moved to compel arbitration pursuant to the
. Uniform Arbitration Act of South Carolina, S.C. Code §§ 15-48;10, et seq. (“SC Act”).
Defendant moved to stay the proceedings and corppcl bilateral arbitration pursuant to the Fedcr.al
Arbitration Act (“FAA”), 9 US.C. § 1, et seq. For the reasons stated herein, the Court holds (1)
that the SC Act does not apply, (2) that the FAA applies, and (3) time Court will appoint Karl
Folkens as the arbitrator pursuant to Section 5 of the FAA,

The facts pertinent to these motions are not in dispute. The Plaintiff purchased a vehicle |

from the Defendant pursuant to a Contract of Sale. The Contract of Sale makes reference to
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arbitration at the bottom of the front page as well as Paragraph No. 10 of the reverse page. On

the front page in the second paragraph under a heading labeled BAILMENT AGREEMENT is

the following language:

All claims, disputes, and other matters of any kind or nature in question arising
out of, in connection with, or relating to, the purchase of the above described
vehicle, shall be decided by arbitration in accordance with the Commercial
Arbitration Association. The award- by the arbitrator(s) shall be final, and
judgment may be entered upon it in accordance with applicable law in any court
having jurisdiction therein.!

Paragraph 10 on the reverse side of the Contract of Sale states as follows:

Any controversy or claim arising out of or relating to this contract, or breach

thereof, shall be settled in the County Seat where the dealership is located by

arbitration pursuant to the Uniform Arbitration Act of South Carolina (S.C. Code

§ 15-48-10) in accordance with the Rules of the American Arbitration

Association, and judgment of the award rendered by the Arbitrator(s) may be

entered in any Court having jurisdiction thereof. ’

There are no other references o arbitration in the Contract of Sale and there are no other
arbitration agreements contained in any other documents.

The Parties agree that there is a valid, enforceable arbitration agreement, but disagree on
the form and procedure to be followed in the arbitration. The SC Act provides as follows in §

15-48-10(a):

Notice that a contract is subject to arbitration pursuant to this chapter shall be
typed in underlined capital letters, or rubber-stamped prominently, on the first

1 The Plaintiff argued that there is no such entity known as the Commercial Arbitration
Association. The Defendant does not dispute this assertion, but does argue that that one of the
leading arbitration organizations, the American Asbitration Association, provides Commercial
Agbitration Rules and Mediation Procedures for resolving commercial disputes. Defendant
suggests it is likely the parties intended to invoke that arbitration organization and those rules in
the section referencing the “Commercial Arbitration Association.” The Court disagrees with the
Plantiff’s interpretation, but in any event, the reference to the “Commercial Arbitration
Association” should not render the arbitration provision void as it expresses a clear intent that
any dispute be arbitrated.

Page 2 of 5
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page of the contract and unless such notice is displayed thereon, the contract shall
not be subject to arbitration.

The appellate courts of South Carolina have strictly construed the notice provision and - -

invalidated arbitration agrceiinems that did not comply. See, e.g., Zabinski v. Bi’ight Acres
Associates, 346 S.C. 580, 553 S.E.2d 110 (2001); Richland Horizontal Property Regime
Homeowners Ass'n v. Sky GreenHoldings, Inc., 392 S.C. 194, 708 S.E.2d 225 (Ct. App. 2011).
The parties concede that the arbitration clauses in the Contract of Sale do not comply \)vith above
notice provision; .therefore, the SC Act does not apply.

The Plaintiff argues that the procedures established in the SC Act should control the
administration of the arbitration. The Defendant argues that the parties agreed to use the
American Arbitration Association and its rules for administering the arbitration. The Court finds
thatl the intent of the parties as to the appropriate arbitration rules was ambiguous and no express
agreement to use a particular arbitration administrator or rules was displayed in the arbitration
agreement.

The Court further finds that its rulings must be guided by the FAA as the mandatory
notice provisions of the SC Act have not been met. The FAA provides-that if the arbitration
agreement does not provide “a method of naming or appointing an arbitrator” then “the court
shall designate and appoint an arbitrator . . . who shall éct under the said agreement with the
same force and effect as if he or they had been specifically named therein.” 9 U.S.C. § 5. In this
case, the Court finds that the agreement is ambiguous with respect to the “method of naming or
appointing an arbitrator or arbitrators or an umpire.” Therefore, as directed in 9 U.S.C. § 5, the

Court appoints Karl Folkens as arbitrator, with the consent of the parties.

Page 3 of §
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In addition, the Court finds that it must answer the threshold question of whether this
matter will proceed as a bi-lateral arbitration between the named parties only or whether the
Plaintiff may proéeed i.n é répresenféti\;e capécity on b;eha>l‘f of al(':lass‘of bth’er persons similarly
situated. Here, the Court is persuaded by the following recent holding applyiﬁg the FAA from -
the Fourth Circuit Court of Appeals:

Because the primary goal in enforcing an arbitration agreement is to discern and |

honor party intent, and because of the fundamental differences between bilateral

and class arbitration—which change the nature of arbitration altogether—we hold

that whether parties agree to class arbitration is a gateway question for the court. A
Dell Webb Communities, Inc. v. Carlson, 817 F.3d 867, 869 (4th Cir. 2016) cert. denied sub nom.
Carlson v. Del Webb Communities, Inc. (U.S. Dec. 5, 2016)).

The issue of bilateral or class-wide arbitration has been addressed by the United States
Supreme Court and the Fourth Circuit. Stolt-Nielsen S.A. v. AnimalFeeds International Corpi.‘,
559 U.S. 662 (2010); Dell Webb Communities, Inc. v. Carlson, 817 F.3d 867, 875-76 (4th Cir.
2016). Under these cases, the question before the Court is “whether the parties agreed ro
authorize class arbitration.” Stolt-Nielsen S.A. at 687 (emphasis in original).? Thus, parties
cannot be forcéd {0 arbitrate on a class-wide basis absent “a contractual basis for concluding that
the party agreed 1o do s0.” Id. at 684. Further, “[a]n implicit agreement to authorize class-action
arbitration, [] is not a term that the arbitrator may infer solely from the fact of the parties’

agreement to arbitrate.” Jd. at 685. As stated by the Supreme Court, “[wle think that the

differences between bilateral and class-action arbitration are too great for arbitrators to presume,

2 This issue was not addressed in Herron v. Century BMW, 387 S.C. 525, 693 S.E.2d 394 (2010)
(“Herron 1), cert. granted, judgment vacated sub nom. Sonic Auto., Inc. v. Walts, 563 U.S. 971,
131 S. Ct. 2872, 179 L. Ed. 2d 1184 (U.S.S.C. 2011), and opinion reinstated, 395 S.C. 461, 719
S.E.2d 640 (2011) (“Herron II”) because the South Carolina Supreme Court there found that the
issue of federal preemption by operation of the FAA was not preserved. Herron 11,395 S.C. at
470,719 S.E.2d at 644-45.
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consistent with their limited powers under the FAA, that the parties® mere silence on the issue of
class-action arbitration constitutes consent to resolve their disputes in class proceedings.” Id. at
Here, the parties’ agreement does not include any reference to class-wide arbitration,
~ class actions, or any other language that would suggest an agreement by either party to engage in
class-wide arbitration. Instead, the Contract of Sale provides that it relates to “this contract” (§
10) and that is it between “DEALER, and the undérsigned Buyer(s)” (BAILMENT
AGREEMENT) and applies to disputes:relating*—té- “the-above described vehicle” (Id.).- Nothing
about the agreement suggests that it relates to any other claim or parties, much less a class-wide
arbitration. As a result, ihé parties have only agreed to éubmit disputes for bilateral arbitration.
CONCLUSION

The Court hereby grants Defendant’s motion to alter or amend and withdraws it earlier
order. | The Court further grants the Defendant’s Motion to Stay Proceedings and Compel
Bilateral Arbitration'and denies Plaintiff’s Motion to Compel Arbitration under the SC Act. The
' parties are directed to conduct bilateral arbitration before Karl Folkens consistent with the FAA,
within 90 days of the entry of this order, or as the arbitrator may otherwise direct.

IT IS SO ORDERED.

Steven H. John ' U

Resident Circuit Judge
Fifteenth Judicial Circuit

January !} , 2017
Conway, South Carolina
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' STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' ) FIFTEENTH JUDICIAL CIRCUIT
)

COUNTY OF HORRY CIVIL ACTION NQ.: 16-CP-26-937

Cali Alyson Emory, individually ) R
and in a representative capacity for ) oL = =
all others similarly situated, ) mZ _f«{g’ =
) >z o~ <3
Plaintiffs, ) == N
| ) 52 2 2O
vs. ) ORDER 59 5 =
) s S <
Thag, LLC, d/b/a Myrtle Beach ) S I
Mitsubishi, )
)
Defendant. )
)

This matter came to be heard before lme at the Horry County Courthouse on Wednesday,
September 7, 2016. Attorney L. Sidney Connor, IV appeared for Plaintiff and Attorney James Y.

. Becker appeared for thé Defendant. Plaintiff fnoved to cofﬁpel arbitra%ibn pursuant to the South
Carolina Uniform Arbitration Act. Defendant moved to stay the ;;roceedings and compel bilateral

arbitration. For the reasons stated herein, the Court hereby denies both motions and orders that

the case proceed in Circuit Court.

~

The facts are not in dispute. The Plaintiff purchased a vehicle from the Defendant pursuant
to a Contract of Sale. The Contract of Sale makes reference to arbitration at the bottom of the

front page as well as Paragraph No. 10 of the reverse page. On the front page in the second

paragraph under a heading labeled BAILMENT AGREEMENT is the following language:

All claims, disputes, and other matters of any kind or nature in question
arising out of, in conjunction with, or relating to, the purchase of the above
described vehicle, shall be decided by arbitration in accordance with the
Commercial Arbitration Association. The award by the arbitrator(s) shall
be final, and judgment may be entered upon it in accordance with applicable
law in any court having jurisdictiofi‘therein.




The Plaintiff argued that there is no such entity known as the Commercial Arbitration
Association. The Defendant did not dispute this assertion.
Paragraph 10 on the reverse side of the Contract of Sale states as follows:
Any controversy or claim arising out of or relating to this contract, or breach
thereof, shall be settled in the County Seat where the dealership is located
by arbitration pursuant to the Uniform Arbitration Act of South Carolina
(S.C. Code §15-48-10) in accordance with the Rules of the American
Arbitration Association, and judgment of the award rendered by the
Arbitrator(s) may be entered in any Court having jurisdiction thereof.
There are no other references to arbitration in the Contract of Sale-and there:are-no other
arbitration agreements contained in any other documents.
The Uniform Arbitration Act of South Carolina §15-48-10(a) states as follows:
Notice that a Contract is subject to arbitration pursuant to this chapter shall
be typed in underlined capital letters, or rubber-stamped prominently, on
the first page of the Contract and unless such notice is displayed thereon,
the Contract shall not be subject to arbitration.

The parties agree that the arbitration clauses in the Contract of Sale do not comply with the

statute. The Appellate Courts have strictly construed the statute according to its literal meaning.

See Zabinski v. Bright Acres Assocs., 346 S.C. 580, 553 S.E.2 110 (2001) and Richland Horizontal

Property Regime Homeowners Association, Inc. v. Sky Green Holdings. Inc., 392 S.C. 194, 708

S.E.2d 225 (S.C. App. 2011). The arbitration clauses are void because the language does not
comply .with the statute. Therefore, there is no agreement to arbitrate.

The Court hereby denies the Plaintiffs’ Motion to Compel Arbitration under the South
Carolina Uniform Arbitration Act and the Court denies the Defendant’s Motion to Stay
Proceedings and compel bilateral arbitration. This matter shall proceed in Circuit Court. The

Plaintiff shall amend her complaint accordingly within thirty (30) days of this Order.




IT IS SO ORDERED.

The/Honorable Stevefl I, J ohn,
Resident Circuit Judge
Fifteenth Judicial Circuit

September LS: 2016

Conway, SC



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY : Case No. 2016-CP-26-00937
Cali Alyson Emory, individually and in a
representative capacity for all others
similarly situated,
Plaintiffs,
vs.

Thag, LLC, d/b/a Myrtle Beach
—Mitsubishi,

Defendant.

DEFENDANT’S MOTION TO ALTER OR AMEND AND TO HOLD IN ABEYANCE

Pursuant to Rule 59, SCRCP, Thag, LLC, d/b/a Myrtle Beach Mitsubishi (“Defendant”)
hereby moves to alter or amend the Court’s order datea and filed Seplerﬁber 15,2016 and mailed
to the parties on September 19, 2016 (the “Order”). Defendant received written notice that the
Order was to be filed on September 15, 2016, but did not receive the Ol’dCl” itself until September
22, 2016.

The Order dénies the parties’ respective mo;ions to compel arbitration. As such, it is
immediately appealable pursuant to S.C. Code Ann. § 15-48-200. Accordingly, Defendant asks
that this action be held in abeyance pending the resolution of this motion and any subsequent
appeal. This would include the filing of an amended complaint and any discovery.

The grounds for this motion to alter or amend are as follow:

1. Defendant agrees that the parties’ agreement does not provide the notice required
by S.C. Code Ann. § 15-48-10(a). However, invalid notice under this section does not render
arbitration language void for purposes of the Federal Arbitration Act, 9 US.C. § 1, et seq.
(“FAA”). See Zabinski v. Bright Acres Assocs., 346 S.C. 580, 553 S.E.2d 110 (2001) (“Although

the arbitration provision does not meet the technical requirements of section 15-48-10(a), the
inquiry does not end there. Inextricably linked with the question of the applicability of section

DM: 4686275 v.3



15-48-10(a), is the impact of the FAA on this dispute.”). Thus, the Court’s Order should be

amended to include consideration of whether the arbitration language at issue is valid under the
FAA.

2. In the Order, the Court has improperly applied S.C. Code Ann. § 15-48-10(a) to
- find “the arbitration clauses are void” and to invalidate language that is enforceable under the
FAA. This ruling was made on the Court’s own initiative—both parties had moved for
arbitration, the dispute between them related to the nature of that arbitration. The Court denied
both miotions and instead ordered Plaintiff to file an amended complaint in the Circuit Court.
This treatment of S.C. Code Ann. § 15-48-10(a) in the Order has been preempted by the FAA
and is in error. As stated by the South Carolina Supreme Court, “[w}hile the parties may agree to
enforce arbitration agreements under state rules rather than FAA rules, the FAA will preempt

any state law that completely invalidates the parties’ agreement to arbitrate.” Zabinski, 346 S.C.
at 552,.553 S.E.2d at 1 16. ‘

As previously argued by the Defendant, courts are to order the arbitration of claims
pursuant to the FAA “unless it may be said with positive assurance that the arbitration clause is
not susceptible of an interpretation that covers the asserted dispute.” AT&T Techs., Inc. v.
Comme 'ns Workers, 475 U.S. 643, 650 (1986) (citation and internal quotation marks omitted)
(emphasis added); see also Aiken v. World Fin. Corp. of S.C., 373 S.C. 144, 149, 644 S.E.2d 705,
708 (2007) (“Both state and federal policy favor arbitration of disputes and unless a court can say
with positive assurance that the arbitration clause is not susceptible to any interpretation that
covers the dispute, arbitration should generally be ordered.”) (citing Zabinski, 346 S.C. 580, 596-
97, 553 S.E.2d 110, 118-19). The Court’s ruling fails to consider the FAA at all, instead
addressing only the notice deficiency under S.C. Code Ann. § 15-48-10(a). This is in error. The
Order should be amended to consider and address these arguments. When that analysis is
undertaken, the Court should rule that there is a valid agreement to arbitrate for purposes of the
FAA for the reasons previously provided by the Defendant.

3. The Court failed to address the Defendant’s request that any arbitration be
bilateral only (and not prosecuted on behalf of a class). As previously argued by the Defendant,
any arbitration in this case should be between the named parties and only the named parties.

4. Although there is no “Commercial Arbitration Association,” Defendant notes that
one of the leading arbitration organizations, the American Arbitration Association, provides
Commercial Arbitration Rules and Mediation Procedures for resolving commercial disputes. It
is likely the parties intended to invoke that arbitration organization and those rules in the section
referencing the “Commercial Arbitration Association.” In any event, the reference to the
“Commercial Arbitration Association™ should not render that arbitration provision void as it
expresses a clear intent that any dispute be arbitrated.

CONCLUSION
For these reasons, the Court should reconsider its Order and compel bilateral arbitration

consistent with the FAA. This motion will be supported by the laws of South Carolina and the

Page 2 of 3
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STATE OF SOUTH CAROLINA )
S ) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY )
Cali Alyson Emory, individually and in a ) CIVIL ACTION COVERSHEET
representative capacity for all others similarly ) Civil Action No.: 16-CP-26-
situated, . ) ) 3 7
Plaintiff(s) ) ‘ '
vs. )
Thag, LLC, d/b/a Myrtle Beach Mitsubishi, )
Defendant(s) )
Submitted By: L. Sldney Connor IV SCBar #: 1363
Address:” *  Kelaher, Connell & Connor, P.C. Telephone #: (843) 238-5648
Post Office Drawer 14547 Fax #: (843) 238-5050
Surfside Beach, SC 29587 Other:
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

Cali Alyson Emory, individually

and in arepresentative capacity for

all others similarly situated,
Plaintiffs,

VS.

Thag, LLC, d/b/a Myrtle Beach
Mitsubishi,

Defendant.

)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASE NO.: 16-CP-26-

SUMMONS
(Class Action)

JURY TRIAL DEMANDED

TO: ABOVE-NAMED DEFENDANTS

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, of

which a copy is herewith served upon you, and to serve a copy of your answer to the said Complaint

on the subscriber or subscribers at his or their office at Suite 209, The Courtyard, 1500 U.S.

Highway 17 North, Surfside Beach, South Carolina 29587 within thirty (30) days after the service

hereof: exclusive of the day of such service; and if you fail to answer the Complaint within the time

aforesaid; the Plaintiff in this action will apply to the Court for the relief demanded in the Complaint

and judgment by default will be rendered against you for the relief demanded in the Complaint.

February // , 2016

KELAHER, CONNELL & CONNOR, P.C.

g

//

£
L. sldneyt@nor v
L/Post Offife Drawer 14547
Surfside Beach, SC 29587
(843) 238-5648

Attorneys for Plaintiff

12



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASENO.; 16-CP-26-
Cali Alyson Emory, individually )
and in a representative capacity for )
all others similarly situated, )
)
Plaintiffs, )
)
VS. ) COMPLAINT
) (Class Action)
Thag, LLC, d/b/a Myrtle Beach ) 4
Mitsubishi, ) JURY TRIAL DEMANDED
: )
Defendant. )
)

The Plaintiff, complaining of the Defendant herein, would show and allege unto this

Honorable Court as follows:

1. The named Plaintiff, Cali Alyson Emory, is a citizen and resident of the State of
South Carolina, County of Horry.

2. The Defendant Thag, LLC, d/b/a Myrtle Beach Mitsubishi is a limited liability
company organized and existing pursuant to the laws of the State of South Carolina, primarily
* doing business in-Horry County, South Carolina.

3. This court has jurisdiction over the parties and subject matter of this case.

FACTUAL ALLEGATIONS

4. On or about May 28, 2014, Plaintiff purchased a new vehicle from the Defendant

Myrtle Beach Mitsubishi.

5. The Defendant Myrtle Beach Mitsubishi had the Plaintiff sign a Purchase
Agreement with a preprinted “closing fee” of $499.00.
6. S.C. Code §37-2-307 (2000) provides as follows:

Every motor vehicle dealer charging closing fees on a motor vehicle sales
contract shall pay a one-time registration fee of Ten & No/100 ($10.00)
Dollars during each state fiscal year to the Department of Consumer
Affairs. The closing fee must be included in the advertised price of the
motor vehicle, disclosed on the sales contract, and displayed in a
conspicuous location in the motor vehicle dealership.

13



7. A closing fee is allowed only for the reimbursement of costs which are actually

incurred by the dealer and necessary to the closing transaction. Freeman v. JLH Investments,

LP, Opinion No. 27586 filed November 4, 2015, S.C. Sup. Ct.

CLASS ALLEGATIONS

8. Plaintiff brings this action in a representative capacity for all persons similarly
situated pursuant to Rule 23 of the South Carolina Rules of Civil Procedure and S.C. Code §56-
15-110(2).

9. The class consists of those persons who have purchased vehicles from Thag, LLC,

“d/b/a Myrtle Beach Mitsubishi and were charged a closing fee.

10.  This class of persons Is so numerous that joinder of all members is impracticable.

11. There are questions of law and facf common to the class.

12  The claims of the representative Plaintiff are typical of the claims of the entire
class. |

13. The representative Plaintiff will fairly and adequately protect the interests of the
class.

14. The amount in controversy exceeds $100 for each member of the class.

FOR A FIRST CLAIM
(Negligence)

15.  The, allegations of Paragraph Nos. 1 through 14 are incorporated as if fully set
forth herein. |
16. The Defendant is subject to the Dealers Act, S.C. Code §§ 56-15-10, et seq.

17. The Defendant has negligently violated the Dealers Act in one or more of the

following particulars:

a. In failing properly to register with the Department of Consumer Affairs;
b. In failing to include the closing fee in the advertised price of the motor
vehicles which includes the window sticker of the vehicle;
2
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c. In failing to display the closing fee in a conspicuous location in the motor

vehicle dealership;
d. In failing to have any disclosure approved by the South Carolina
Department of Consumer Affairs; and-
e. In charging a closing fee which does not represent closing costs actually
incurred by the Defendant.
18. The aforementioned acts and omission’s in violation of the Dealers Act were

negligent, arbitrary, reckless, and willful.

15, Each class member has suffered damage in the amount of the closing fee.

20.  Plaintiff prays for judgment against the Defendant for the amount of the closing
fee for each class member, doubled pursuant to the Dealers Act, plus punitive damages up to
three times the actual damages, plus costs and attorney’s fees pursuant to the Dealers Act.

WHERFORE, having fully pled her complaint, the Plaintiff prays for the relief as
requestea herein and for such other and further relief as this court may deem just and proper for

the benefit of Plaintiff and all class members.

KELA El7 CONNELL & CONNOR, P.C.

/ I/ Bid e&,éonnor v
S Pc;[st%gﬁce Drawer 14547
i Surfside Beach, SC 29587
' (843) 238-5648

sconnor@classactlaw.net

. - | - Attorney for Plaintiff Class
February #, 2016
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STATE OF SOUTH CAROLINA

COUNTY OF

Cali Alyson Emory, individually and in a
representative capacity for all others similarly

situated,

HORRY

Plaintiff(s)
Vvs.

Thag, LLC, d/b/a Myrtle Beach Mitsubishi,

Defendant(s)

Submitted By: L. Sidoney Connor, IV

Address:

Kelaher, Connell, & Connor, P.C.

Post Office Drawer 14547
Surfside Beach, SC 29587

required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY
Cali Alyson Emory, individually

and in a representative capacity for
all others similarly situated,

Plaintiffs,
/
VS.

" Thag, LLC, d/b/a Myrtle Beach
 Mitsubishi,

Defendant.

)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

TO: ABOVE-NAMED DEFENDANTS

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

CASENO.: 16-CP-26-93%, ‘é -
| ‘ T =

e 2 R

TR SR

s =]
Qs T
Céu (‘\‘;: L

AMENDED SUMMONS o
(Class Action) :
IN ARBITRATION

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, of -

which a copy is herewith served upon you, and to serve a copy of your answer to the said Complaint

on the subscriber or subscribers at his or their office at Suite 209, The Courtyard, 1500 U.S.

Highway 17 North, Surfside Beach, South Carolina 29587 within thirty (30) days after the service

hereof: exclusive of the day of such service; and if you fail to answer the Complaint within the time

aforesaid; the Plaintiff in this action will apply to the Court for the relief demanded in the Complaint

and judgment by default will be rendered against you for the relief demanded in the Complaint.

f,\

Jungz/j—:2016
S

KELAHER, CONNELL & CONNOR, P.C.

X Sldl &y donnor v
Post (ffickDrawer 14547
Surfside Beach, SC 29587
(843) 238-5648

Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) : CASE NO.: 16-CP-26-937
Cali Alyson Emory, individually )
and in arepresentative capacity for )
all others similarly situated, Y
)
Plaintiffs, )
Vs. ) AMENDED COMPLAINT
) (Class Action)
Thag, LLC, d/b/a Myrtle Beach )
Mitsubishi, ) IN ARBITRATION
| )
Defendant. )
)

The Plaintiff, complaining of the Defendant herein, would show and allege unto this

Hoﬁorable Court as follows:

1. The named Plaintiff, Cali Alyson Emory, is a éitizen and resident of the State of
South Carolina, County of Horry.

2. The Defendant Thag, LLC, d/b/a Myrtle Beach Mitsubishi is a limited liability
company org;cmized and existing pursuant to the laws of the State of South Carolina, primarily
doing business in Horry County, South Carolina.

3. This court has jurisdiction over the parties ‘and subject matter of this case in
arbitration pursuant to the South Carolina Uniform Arbitration Act §15-48-10 et. seq.

FACTUAL ALLEGATIONS

4. On or about May 28, 2014, Plaintiff purchased a new vehicle from the Defendant

Myrtle Beach Mitsubishi.

5. The Defendant Myrtle Beach Mitsubishi had the Plaintiff sign a Purchase
Agreement with a preprinted “closing fee” of $499.00.

6. S.C. Code §37-2-307 (2000) provides as follows:

Every motor vehicle dealer charging closing fees on a motor vehicle sales
contract shall pay a one-time registration fee of Ten & No/100 ($10.00)
Dollars during each state fiscal year to the Department of Consumer
Affairs. The closing fee must be included in the advertised price of the

18



motor vehicle, disclosed on the sales contract, and displayed in a
conspicuous location in the motor vehicle dealership.

7. A closing fee is allowed only for the reimbursement of costs which are actually

incurred by the dealer and necessary to the closing transaction. Freeman v. JLH Investments,

LP, Opinion No. 27586 filed November 4, 2015, S.C. Sup. Ct.

CLASS ALLEGATIONS

8. Plaintiff brings this action in a 1-epfesentative capacity for all persons similarly
éituated pursuant to Rule 23 of the South Carolina Rules of Civil Procedure and S.C. Code §56-
15-11002). |

9. The class consists of those persons who have purchased vehicles from Thag, LLC,

d/b/a Myrtle Beach Mitsubishi and were charged a closing fee.

10. This class of persons is so numerous that joinder of all members is impracticable.
11. There are questions of law and fact common to the class.
12. The claims of the representative Plaintiff are typical of the claims of the entire

class.

13. The representative Plaintiff will fairly and adequately protect the interests of the
class.
14. The amount in controversy exceeds $100 for each member of the class.

FOR A FIRST CLAIM
(Negligence)

15. The allegations of }Daragraph Nos. 1 through 14 are incorperated as if fully set
forth herein.
16.  The Defendant is subject to the Dealers Act, S.C. Code §§ 56-15-10, @q.
17. The Defendant has negligently violated the Dealers Act in one or more of the
following particulars:
a. In failing properly to register with the Department of Consumer Affairs;

2
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b. In failing to include the closing fee in the advertised price of the motor
vehicles which includes the window sticker of the vehicle;

c. In failing to display the closing fee in a conspicuous location in the motor
vehicle dealership; '

d. In failing to have any disclosure approved by the South Carolina
Department of Consumer Affairs; and

e. In charging a closing fee which does not represent closing costs actually
incurred by the Defendant.
18.  The aforementioned acts and omission’s in violation of the Dealers Act were

negligent, arbitrary, reckless, and willful.

19.  Each class member has suffered damage in the amount of .the..closing..fee.,‘

20.  Plaintiff prays for judgment against the Defendant for the amount of the closing
fee for each class member, doubled pursuant to the Dealers Act, plus punitive damages \le to
three times the actual damages, plus césts and attorney’s fees pursuant to the Dealers Act.

WHERFORE, having fully pled her complaint, the Plantiff prays for the relief as

|

requested herein and for such other and further relief as this court may deem just and proper for

‘ the benefit of Plaintiff and all class members.

KELAHE ONNELL & CONNOR, P.C.

v
\ /£
- / I e e+
A " / I
A

(A Sidnef Copfor, TV

‘ Poét Office Drawer 14547
Surfside Beach, SC 29587
(843) 238-5648
sconnor@classactlaw.net

Attorney for Plaintiff Class
June / 2 2016
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STATE OF SOUTH CAROLINA

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) |

Cali Alyson Emory, individually and in a

) CIVIL ACTION COVERSHEET
representative capacity for all others similarly ) Civil Action No.: 16-CP-26-937
situated, : )

Plaintiff(s) )
. Vs, )
Thag, LLC, d/b/a Myrtle Beach Mitsubishi, )
Defendant(s) )
Submitted By: L. Sidney Connor, IV SC Bar #: 1363
Address: Kelaher, Connell, & Connor, P.C. ' Telephone#: . (843) 238-5648
Post Office Drawer 14547 Fax #: (843) 238-5050
Surfside Beach, SC 29587 : Other:

E-mail: sconnor@classactlaw.net
NOTE: The coversheet and information contained herein neither replaces nor suppiements the filing and service of pleadings or 6tRer papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out compléﬁ?ly, sxgned
and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons-and Complaint.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO.: 16-CP-26-937
Cali Alyson Emory, individually )
and in arepresentative capacity for )
all others similarly situated, ) =
) -
Plaintiffs, ) 27 A
Vs. ) SECOND AMENDED SUMMONS ~ ©
) (Class Action) T
Thag, LLC, d/b/a Myrtle Beach ) = e T
Mitsubishi, ) JURY TRIAL DEMANDED B g\
. )
Defendant. )
)

TO: ABOVE-NAMED DEFENDANTS

YOU ARE HEREBY SUMMONED and required to answer the Second Amended
Complaint in this action, of which a copy is herewith served upon you, and to serve a copy of your
answer to the said Second Amended Complaint on the subscriber or subscribers at+his or their office
at Suite 209, The Courtyard, 1500 U.S. Highway 17 North, Surfside Beach, South Carolina 29587
within thirty (30) days after the service hereof; exclusive of the day of such service; and if you fail
to answer the Second Amended Complaint within the time aforesaid; the Plaintiff in this action will
apply to the Court for the relief demanded in the Second Amended Complaint and judgment by
default will be rendered against you for the relief demanded in the Second Amended Complaint.

KELAHER, CONNELL & CONNOR, P.C.A

,/_\
e
- A
i s J:’/I /.

/ I{\@i@he}kﬁomor, v
" pos Office Drawer 14547
Surfside Beach, SC 29587
(843) 238-5648

Attomeys for Plaintiffs

).
Septernbe]gjf“_~ ~2016

22




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
) .

COUNTY OF HORRY CASENO.: 16-CP-26-937

Cali Alyson Emory, individually )
.and in a representative capacity for )
all others similarly situated, )
)
Plaintiffs, ) N
) '.’ _'.. 'O
vs. ) SECOND AMENDED COMPLAINT: &

‘ ) "(Class Action) - R )
Thag, LLC, d/b/a Myrtle Beach ) : <. -
Mitsubishi, ) JURY TRIAL DEMANDED T

) @
Defendant. )
)

The Plaintiff, complaining of the Defendant herein, would show and allege unto this

Honorable Court as follows:

1. The named Plaintiff, Cali Alyson Emory, is a citizen and resident of the State of
South Carolina, County of Horry.

2. The Defendant Thag, LLC, d/E/a Myrtle Beach Mitsubishi is a limited liability

company organized and existing pursuant to the laws of the State of South Caiol'ma, primarily

doing business in Horry County, South Carolina.

3. This court has jurisdiction over the parties and subject matter of this case.
FACTUAL ALLEGATIONS
4. On or about May 28, 2014, Plaintiff purchased a new vehicle from the Defendant
Myrtle Beach Mitsubishi.

5. The Deféndant Myrtle Beach Mitsubishi had the Plaintiff sign a Purchase
Agreement with a preprinted “closing fee” of $499.00.
6. S.C. Code §37-2-307 (2000) provides as follows:

Every motor vehicle dealer charging closing fees on a motor vehicle sales
contract shall pay a one-time registration fee of Ten & No/100 ($10.00)
Dollars during each state fiscal year to the Department of Consumer
Affairs. The closing fee must be included in the advertised price of the
motor vehicle, disclosed on the sales contract, and displayed in a
conspicuous location in the motor vehicle dealership.
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7. A closing fee is allowed only for the reimbursement of costs which are actually

incurred by the dealer and necessary to the closing transaction. Freeman v. JLH Investments,

LP, Opinion No. 27586 filed November 4, 2015, S.C. Sup. Ct.

CLASS ALLEGATIONS

8. Plaintiff brings this action in a representative capacity for all persons similarly
situated pursuant to Rule 23 of the South Carolina Rules of Civil Procedure and S.C. Code §56-

115-110(2).

9. The class consists of those persons who’have purchased vehicles from Thag, LLC,
d/b/a Myrtle Beach Mitsubishi and were charged a closing fee.

10.  This class of persons is so nurnerous that joinder of all members is impracticable.

11.  There are questions of law and fact common to the class.

12 The claims of the representative Plaintiff are typical of the claims of the entire

class.

13. The representative Plaintiff will fairly and adequately protect the interests of the
class.

4. The amount in controversy exceeds $100 for each member of the class.

FOR A FIRST CLAIM
(Negligence)

15. The allegations of Paragraph Nos. 1 through 14 are incorporated as if fully set
forth herein.

16.  The Defendant is subject to the Dealers Act, S.C. Code §§ 56-15-10, et seq.

17. The Defendant has negligently violated the Dealers Act in one or more of the
following particulars:

| a. In failing properly to register with the Department of Consumer Affairs;
b. In failing to include the closing fee in the advertised price of the motor
vehicles which includes the window sticker of the vehicle;
2
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c. In failing to display the closing fee in a conspicuous location in the motor
vehicle dealership;

d. In failing to have any disclosure approved by the South Carolina
Department of Consumer Affairs; and

e. In charging a closing fee which does not répresent closing costs actually
incurred by the Defendant.
18. The aforementioned acts and omission’s in violation of the Dealers Act were

negligent, arbitrary, reckless, and willful.

19. Each class member has suffered damage in the amount of the closing fee.

20.  Plaintiff prays for judgment against the Defendant for the amount of the closing
~ fee for each class member, doubled pursuant to the Dealers Act, plus punitive damages up to
t}uee times the actual damages, plus costs and attorney’s fees pursuant to the Dealers Act.

WHERFORE, having fully pled her complaint, the Plaintiff prays for the relief as
requested herein and for such other and further relief as this court may deem just and proper for

the benefit of Plaintiff and all class members.

CONNELL & CONNOR, P.C.

/

/e
L./%i/' e [Connor, ™

/ __ppkt Office Drawer 14547

T Surfside Beach, SC 29587
(843) 238-5648
sconnor@classactlaw.net

/) _ Attorney for Plaintiff Class
September,, ':L/ZG’I,Z’G
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STATE OF SOUTH CAROLINA . IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY Case No. 2016-CP-26-00937
Cali Alyson Emory, individually and in a
representative capacity for all others
similarly situated,

Plaintiffs,
Vs.

Thag, LLC, d/b/a Myrtle Beach
Mitsubishi,

Defendant.

ANSWER OF DEFENDANT THAG, LLC, D/B/A MYRTLE BEACH MITSUBISHI

Thag, LLC, d/b/a Myrtle Beach Mitsubishi (“Defendant”) hereby answers Cali Alyson

Emory’s (“Plaintiff”) Complaint as follows:

FIRST DEFENSE
(Arbitration)

1. Piaintiff is precluded from proceeding on her Complaint, individually and in a
representative capacity for all others similarly situated, in a judicial forum because, pursuant to
an Arbitration Agreement May 28, 2014, Plaintiff agreed to arbitréte the claims she asserted in
her Complaint, and Plaintiff’s agreement to arbitrate is specifically enforceable pursuant to the

Federal Arbitration Act, 9 U.S.C. §§ 1-16.

2. Thus, Plaintiff’s Complaint should be stayed, and she should be compelled to

submit her Complaint to arbitration.
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SECOND DEFENSE
(General Denial)

3. Defendant denies each allegation of the Complaint that it does not expressly admit

herein, and denies that Plaintiff 'is entitled to any amount, award or any other relief from

Defendant.
4. On information and belief, Defendant admits the allegations of paragraph 1.
5. Answering the allegations of paragraph 2, Defendant admits that it is a limited

Jiability.company organized under the.laws of South Carolina, and that it does business in Horry

County, South Carolina.

6. Defendant denies the allegations of paragraph 3.
Factual Allegations
7. Defendant admits the allegat‘ions of paragraph 4.
8. Answering the allegations of paragraph 5, Defendant admits only that Plaintiff

executed a Contract of Sale dated May 28, 2014, which included a closing fee of $499.00 in the
total price of the vehicle Plaintiff purchased.

9. Defendant admits the allegations of paragraph 6.

10.  The allegations of paragraph 7 calls for a legal conclusion to which no response is

required. To the extent a response is required, Defendant denies the allegations of paragraph 7.
Class Allegations
11.  Answering the allegations of paragraphs 8-14, Defendant denies that Plainﬁff will
be able to prove all prerequisite requirements neceésary to bring a class action lawéuit as

contained in Rule 23, SCRCP, and applicable case law.
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For a First Claim
(Negligence)

12. In answering the allegations of paragraph 15, Defendant realleges the previous
paragraphs of this Answer as fully as if repeated herein verbatim. |

13. The allegations of paragraph 16 call for a legal conclusion, to which no response
is required. To the extent a response is required, Defendant denies the allegations of paragraph
16.

14. Defendant denies the allegations of paragraphs 17 through 20.

15.  Defendant denies that Plaintiff is enﬁtled to the relief requested in her prayer for

relief.

» THIRD DEFENSE
(Failure to State a Cause of Action)

16. The Complaint fails to state facts sufficient to constitute a cause of action as to

Defendant and should be dismissed pursuant to Rule 12(b)(6), SCRCP.

FOURTH DEFENSE
(Acts of Third Parties)

17. Plaintiff's claims for damages, if any, directly and proximately result, in whole
or in part, from the intervening and superseding acts of third parties over whom Defendant had

no control and is not responsible.

- FIFTH DEFENSE
(Comparative Negligence)

18. Even if Defendant was negligent as alleged in the Plaintiff’s Complaint, which is
specifically denied, any damage suffered by the Plaintiff was due to her own comparative

negligence so as to bar or partially bar any recovery in this matter.
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SIXTH DEFENSE
(Estoppel by Silence/Consent)

"19.  Plaintiff’s claims-are barred by the doctrine of estoppel by silence. Plaintiff had-

a duty to inform Defendant of her objections to paying closing fees at the time of her vehicle
closings.

20. Plaintiff voluntarily and intentionally relinquished her rights to object to the
charging of a closing fee because her actions and conduct during the vehicle closings are
inconsistent with her-allegations in the Complaint.

21. Plaintiff's claims are further barred by the doctrine of consent because she
consented to pay the closing fees after being informed of the fees prior to the vehicle closings.
At no time prior to the ﬁling of the Complaint did Plaintiff object to Defendant charging closing
fees.

SEVENTH DEFENSE
(Voluntary Payment Doctrine)

22. Plaintiff knowingly and voluntarily paid the fee of which she now complains after
it was conspicuously disclosed to her in writing on at least two documents signed by her:

Plaintiff’s claims are thus barred by the voluntary payment doctrine.

EIGHTH DEFENSE
(Injury Reasonably Avoidable)

23. Plaintiff’s alleged injury was reasonably avoidable by her, in that she was aware
of the closing fee and had the option of not purchasing the vehicle and paying the closing fee.

Thus, Plaintiff’s claims under S.C. Code Ann. § 56-15-110 are barred.
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NINTH DEFENSE
(Exclusive Remedy)

24, The South Carolina Consumer Protection Code, S.C. Code § 37-1-101, er seq.
provides the exclusive remedy for alleged violations of the Closing Fee Statute or any other legal
or equitable claim alleging the improper charging of closing fees in motor vehicle sales and lease
transactions, and thus Pléintiff may not pursue her claims under the Dealers” Act.

25. Furthermore, Plaintiff may not pursue her claims based on an alleged improper or
illegal closing fee‘ir}-a representative capacity,_ because the South Carolina Consumer Protection
Code does not allow class or “group” actions. S.C. Code Ann. § 37-5-202(1).

TENTH DEFENSE
(Compliance with S.C. Code Ann. §§ 37-6-506(3), 37-6-104(4): Safe Harbor)

26. Closing fees charged in motor vehicle sales transactions are authorized under the
provisions of the Closing Fee Statute. At .all relevant times, Defendant has charged closing fees
in conformity with the requirements and conditions of the Closing Fee Statute. Thus, pursuant to
S.C. Code § 37-6-506(3) and § 37-6-104(4), Defendant should not be liable for actions which
have not been considered violations of the Closing Fee Statute by the South Carolina Department

of Consumer Affairs.

_ ELEVENTH DEFENSE '
(Compliance with S.C. Code Ann. § 37-5-202(7): Good Faith Error)

217. Defendant has never intended to violate any portion of the Dealer’s Act, the
South Carolina Consumer Protection Code, or the requirements, regulations, and administrative
interpretations established by the South Carolina Department of Consumer Affairs with regard to
the charging of a closing fee in motor vehicle sales and lease transactions. Defendant has
established and maintained compliance procedures which are reasonably adapted to avoid any

violation of the law. To the extent any violation occurred, it was not intentional and resulted
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* from a bona fide error notwithstanding"the maintenance of procedures reasonably adapted to
avoid the error. Plaintiff’s claims are thus barred by the provisions of S.C. Code § 37-5-202(7).

- TWELFTH DEFENSE
(Filed Rate Doctrine)

28. Pursuant to the 2001 Administrative Interpretation, Defendant, at all relevant
times, has been required to and has filed and registered its closing fee with -the South Carolina
Department of Consumer Affairs, which is vested with authority to regulate the charging of
‘closing fees by motor vehicle dealers and to determine what amount of closing fee is just and
reasonable. The South Carolina Department of Consumer Affairs has accepted and approved the

amount of the closing fees filed and registered by Defendant. Defendant has never exceeded the

amount of the closing fee filed, registered, accepted, and approved by the South Carolina

Department of Consumer Affairs. Thus, Plaintiff’s claims are barred by the Filed Rate Doctrine
as adopted by the South Carolina Supreme Court in Edge v. State Farm Mutual Insurance

Company, 366 S.C. 511, 623 S.E.2d 387 (2005) and its progeny.

HAYNSWORTH SINKLER BOYD, P.A.

James Y. Beﬁi)

Mary M. Ca;

. 1201 Main Street, 22nd Floot (29201-3226)
Post Office Box 1188 9211-1889)

Columbia, South Carolina
(803) 779-3080

Attorneys for Defendant

June 10, 2016
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
'COUNTY OF HORRY ' Case No. 2016-CP-26-00937
Cali Alyson Emory, individually and in a
representative capacity for all others
similarly situated,
Plaintiffs,

VS.

Thag, LLC, d/b/a Myrtle Beach
Mitsubishi,

Defendant.

DEFENDANT THAG, LLC, D/B/A MYRTLE BEACH MITSUBISHI’S
ANSWER TO AMENDED COMPLAINT

Thag,.LLC, d/b/a Myrtle Beach Mitsubishi (“Defendant”) hereby answeré Cali Alyson
Emory’s (“Plaintiff”) Amended Complaint as follows:

FOR A FIRST DEFENSE
(General Denial)

1. Defendant denies each allegation of the Complaint that it does not expressly admit

herein, and denies that Plaintiff is entitled to any amount, award or any other relief from

Defendant.
2. On information and belief, Defendant admits the allegations of paragraph 1.
3. Answering the allegations of paragraph 2, Defendant admits that it is a limited

liability company organized under the laws of South Carolina, and that it does business in Horry
County, South Carolina.
4. Defendant denies the allegations of paragraph 3. Further responding, Defendant

states that Plaintiff is precluded from proceeding on her Complaint, individually and 1n a

Page 1 of 8
DM: 4598731 v.2
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representative capacity for all others similarly situated, in a judicial forum because, pursuant to
an Arbitration Agreement May 28, 2014, Plaintiff agreed to arbitrate the claims she asserted 1n -
her Complaint, and Plaintiff’s agreement to arbitrate 1s specifically enforceable pursuant to the
Federal Arbitration Act, 9 U.S.C. §§ 1-16. Plaintiff is prohibited from pursuing her claims on
behalf of a class in arbitration. See Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 559
U.S. 662 (2010); Dell Webb Communities, Inc. v. Carlson, 817 F.3d 867 (2016). -

Factual Allegations

5. Defendant admits the allegations of paragraph 4.

6. Answering the allegations of paragraph 5, Defendant admits only that Plaintiff
executed a Contract of Sale dated May 28, 2014, which included a closing fee of $499.00 in the
total price of the vehicle Plaintiff purchased.

7. Answering the allegations of paragraph 6, Defendant states that S.C. Code Ann.
§ 37-2-307 was amended by Act No. 231, 2016 S.C. Acts ____, and the allegations of paragraph
6 do not correctly state the language of the statute. Further fesponding, Defendant states that the
revised version of the statute should be applied retroactively in this case.

8. Defendant denies the allegations of paragraph 7.

Class Allegations

9. Answering the allegations of paragraphs 8-14, Defendant denies that Plaintiff will
be able to prove all requirements to bring a class action lawsuit as contained in Rule 23, SCRCP,
and applicable case law. Further responding, Defendant states that Plaintiff is prohibited from
bringing her claims in a representative capacity because of her arbitration agreement with

Defendant. Further responding, Defendant states that pursuant to S.C. Code Ann. § 37-5-202(3),

Page 2 of 8
DM: 4598731 v.2



Plaintiff is prohibited from pursuing a claim for a violation of the Closing Fee Statute, S.C. Code -
Ann. § 37-2-307 in a class action.

For a First Claim
(Negligence)

10.  In answering the allegations of paragraph 15, Defendant reallegeé the previous
paragraphs of this Answer as fully as if repeated herein verbatim.
11.  The allegations of paragraph 16 call for a legal conclusion, to which no response

is required. To the extent a response is required, Defendant denies the allegations of paragraph

16.
12.  Defendant denies the allegations of paragraphs 17 through 20.
13.  Defendant denies that Plaintiff is entitled to the r‘eli‘ef requesfed in her prayer for
relief.
FOR A SECOND DEFENSE
(Arbitration)
14. - Plaintiff is precluded from proceeding on her Complaint, individually and in a

representative capacity for all others similarly situated, in a judicial forum because, pursuant to
an Arbitration Agreement May 28, 2014, Plaintiff agreed to arbitrate the claims she asserted in
her Compléint, and Plaintiff’s agreement to arbitrate is specifically enforceable pursuant to the
Federal Arbitration Act, 9 U.S.C. §§ 1-16.

15. - Plaintiff is prohibited from pursuing her claims on behalf of a class in arbitration.
See Stoli-Nielsen S.A. v. AnimalFeeds International Corp., 559 U.S. 662 (2010); Dell Webb

Communities, Inc. v. Carlson, 817 F.3d 867 (2016).
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FOR A THIRD DEFENSE
(Failure to State a Cause of Action)

16.  Plaintiff's claims fail to state’ facts sufficient to constitute a cause of action
against Defendant.

FOR A FOURTH DEFENSE
(Exclusive Remedy)

17. The South Carolina Consumer Protection Code, S.C. Code § 37-1-101, er seq.
_provides the exclusive remedy for alleged violations of the Closing Fee Statute or any other legal
or equitable claim alleging the improper charging of closing fees in.motor vehicle sales and lease
transactions, and thus Plaintiff may not pursue her claims under the Dealers’ Act or under a
theory of negligence.

18. | Furthermore, Plaintiff may not pursue her claims based on an alleged improper or
illégal closing fee in a representative capacity, because the South Carolina Consumer Protection
Code does not allow class or “group” actions. S.C. Code Ann. § 37-5-202(3).

FOR A FIFTH DEFENSE
(Compliance with S.C. Code Ann. §§ 37-6-506(3), 37-6-104(4): Safe Harbor)

19. . Closing fees charged in motor yehic.le sales transactioﬁs are authorized under the
provisions of the Closing Fee Statute. At all relevant times, Defendant has charged clbsiﬁg fees
in conformity with the requirements and conditions of the Closing Fee Statute. Thus, Defendant
should not be liable for actions which have not been considered violations of the Closing Fee
Statute by the South Carolina Department of Consumer Affairs. |

FOR A SIXTH DEFENSE
(Compliance with S.C. Code Ann. § 37-5-202(7): Good Faith Error)

20. Defendant has never intended to violate any portion of the Dealer’s Act, the

South Carolina Consumer Protection Code, or the requirements, regulations, and administrative
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interpretations established by the South Carolina Department of Consumer Affairs with regard to
the charging of a c}osing fee‘in motor vehicle sales and lease transactions. Defendant has
establiéhed and maintained compliance pfocedures which are reaso;lably adapted to avoid any
“violation of the law. To the extent any violation occurred, it was not intentional and resulted
from a bona fide error notwithstanding the maintenance of procedures reasonably adapted to
avoid the error. Plaintiff's claims are thus barred by the provisions of S.C. Code § 37-5-202(7).

FOR A SEVENTH DEFENSE
(Comparative Negligence).

21. Even if Defendant was negligent as alleged in the Plaintiff’s Complaint, which is
specifically denied, any damage suffered by the Plaintiff was due to her own comparative
negligence so as to bar or partially bar any recovery in this matter.

' FOR AN EIGHTH DEFENSE
(Estoppel by Silence/Consent)

22. Plaintiff's claims are barred by the doctrine of estoppel by silence. Plaintiff had
a duty to inform Defendant if she had objections to paying closing fees at the time of her vehicle
closings.

23. Plaintiff voluntarily and intentionally relinquished her rights to object to the
charging of a closing fee because her actions and conduct dﬁﬂng the Véhicle closings are
inconsistent with her allegations in the Complaint.

24. Plaintiff's claims are further barred by the doctrine of cqnsent because she
consented to pay the closing fees after being informed of the fees prior to the vehicle closings.
At no time prior to the filing of the Complaint did Plaintiff object to Defendant charging closing

fees.

Page S of 8
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FOR A NINTH DEFENSE
(Voluntary Payment Doctrine)

25.  Plaintiff knowingly and voluntarily paid the fee of which she now complains after -

it was conspicuously disclosed to her in writing on at least two documents signed by her.
Plaintiff’s claims are thus barred by the voluntary payment doctrine.

FOR A TENTH DEFENSE
(Injury Reasonably Avoidable)

26. Plaintiff’s alleged injury was reasonably avoidable by her, in that she was aware
\
of the closing fee and had the option of not purchasing the vehicle and paying the closing fee.
Thus, Plaintiff's claims under S.C. Code Ann. § 56-15-110 are barred.

FOR AN ELEVENTH DEFENSE
(Filed Rate Doctrine)

27. | Pursuant to the 2001 Administrative Interpfetation, Defendant, at all relevant
times, has beentequired to and has filed and registered its closing fee with the South Carolina
‘Department of Consumer Affairs, which is vested with authority to regulate the charging of
closing fees by motor vehicle dealers .and to determine what amount of closing fee is just and
reasonable. The South Carolina Department of Consumer Affairs has accepted and approved the
amount of the closing fees filed and registered by Defendant. ‘Defendant has never exceeded the
amount of the closing fee filed, registered, accepted, and approved by the South Carolina
Department of Consﬁmer Affairs. Thus, Plaintiff’s claims are barred by the Filed Rate Doctrine
as adopted by the South Carolina Supreme Court in Edge v. State Farm Mutual Insurance

Company, 366 S.C. 511, 623 S E.2d 387 (2005) and 1ts progeny.
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FOR A THIRTEENTH DEFENSE
(Set-Off)

28.- - Defendant is entitled to a credit in the form of a set-off-of any unpaid- amounts- -

tendered to Plaintiff for her benefit, including but not limited to a credit for all amounts past due

and owing on applicable loans or any amounts owing to Defendant as a result of judgments
obtained by Defendant against Plaintiff, if any.
FOR A FOURTEENTH DEFENSE
(Right to Recoupment and to Repayment as to Plaintiff)
29.  Defendant advanced sums of money to Plaintiff, which sums Plaintiff promised to

repay in full, with interest at the rate agreed on by the parties.

30. If the court grants Plaintiff the relief she seeks, Defendant will be entitled to
repayment of any unpaid sums advanced to Plaintiffs, plus interest and the other relief allowed

by the applicable loan documents, from any monetary award to Plaintiff.

WHEREFORE, having fully answered Plaintiff’s Complaint and asserted its affirmative
defenses, Defendant prays that this Court dismiss all claims against it with prejudice, and grant
Defendant such other and further relief as this Court deems just and proper as to the above

causes of action.

[signature on following page]
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July 15,2016

DM: 4598731 v.2

Jarhes Y. Beckef
—Mdry M. Cask
1201 Main Street, 22nd Floor (29201-3226)
Post Office Box 11889 (29211-1889)

Columbia, South Carolina
(803) 779-3080

Attorneys for Defendant Thag, LLC, d/b/a Myrtle
Beach Mitsubishi
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY . = -~ . ~ Case No. 2016-CP-26-00937
Cali Alyson Emory, individually and in a
representative capacity for all others
similarly situated,

Plaintiffs,

VS.

Thag, LLC, d/b/a Myrtle Beach
Mitsubishi,

Defendant.

ANSWER OF DEFENDANT THAG, LLC TO SECOND AMENDED COMPLAINT
Thag, LLC, d/b/a Myrtle Beach Mitsubishi (“Defendant”) hereby answers Cali Alyson
Emory’s (“Plaintiff’) Second Amended Complaint dated September 22, 2016 as follows:

FIRST DEFENSE
(Arbitration)

1. Plaintiff is precluded from proceeding on her Complaint, individually and in a
representative capacity for all others similarly situated, in a judicial forum because, pursuant to
an Arbitration Agreemenf May 28, 2014, Plaintiff agreed tb arbitrate the claims she asserted in
her Complaint, and Plaintiff’s agreement to arbitrate is specifically enforceable pursuant to the
Federal Arbitration Act, 9 US.C. §§ 1-16.

2. Thus, Plaintiff's Complaint should be stayed, and she should be compelled to
submit her Complaint to arbitration.

3. Further, Defendant filed a Motion to Alter or Amend and to Hold in Abeyance
(the “Motion™) on September 26, 2016, requesting that this Action be held in abeyance pending

the resolution of the Motion and any subsequent appeal. By answering the Second Amended
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Complaint, Defendant does not waive any arguments or rights as set forth in the Motion,

including but not limited to, any rights arising from the arbitration agreements between Plaintiff

and Defendant, and Defendant’s right to appeal any order resulting from the Motion.

SECOND DEFENSE
(General Denial)

4, Defendant denies each allegation of the Complaint that it does not expressly admit

herein, and denies that Plaintiff is entitled to any amount, award or any other relief from

Defendant.
S. On information and belief, Defendant admits the allegations of paragraph 1.
6. Answering the allegations of paragraph 2, Defendant admits that it is a limited

liability company organized under the laws of South Carolina, and that it does business in Horry
County, South Carolina.
7. Defendant denies the allegations of paragraph 3.
Factual Allegations

8. Defendant admits the allegations of paragraph 4.

9. Answering the allegations of paragraph 5,- Defendant admits only that Plaintiff
executed a Contract of Sale dated May 28, 2014, which included a closing fee of $499.00 in the
total price of the vehicle Plaintiff purchased. |

10.  Defendant gdmits the allegations of paragraph 6.

11.  The allegations of paragraph 7 calls for a legal conclusion to which no response is

required. To the extent a response is required, Defendant denies the allegations of paragraph 7. -
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Class Allegations
12. - Answering the allegations of paragraphs 8-14, Defendant denies that Plaintiff will
be able to prove all prerequisite requirements necessary to bring a class action lawsuit as
contained in Rule 23, SCRCP, and applicable case law.

For a First Claim
(Negligence)

13.  In answering the allegations of paragraph 15, Defendant realleges the previous
-paragraphs-of this Answer as fully as if repeated herein-verbatim.
14.  The allegations of paragraph 16 call for a legal conclusion, to which no response

is required. To the extent a response is required, Defendant denies the allegations of paragraph

16.
15.  Defendant denies the allegations of paragraphs 17 through 20.
16.  Defendant denies that Plaintiff is entitled to the reli_ef requested in her prayer for
relief.
THIRD DEFENSE

(Failure to State a Cause of Action)
17. The Complaint fails to state facts sufficient to constitute a cause of action as to

Defendant and should be dismissed pursuant to Rule 12(b)(6), SCRCP.

FOURTH DEFENSE
(Acts of Third Parties)

18. Plaintiff’s claims for damages, if any, directly and proximately result, in whole
or in part, from the intervening and superseding acts of third parties over whom Defendant had

no control and is not responsible.
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FIFTH DEFENSE
(Comparative Negligence)

19. Even if Defendant was negligent as alleged in the Plaintiff’s Complaint, which is
specifically denied, any damage suffered by the Plaintiff was due to her own comparative
negligence so as to bar or partially bar any recovery in this matter.

SIXTH DEFENSE
(Estoppel by Silence/Consent)

20. Plaintiff’s claims are barred by the doctrine of estoppel by silence. Plaintiff had
a duty to inform Defendant of her objections to paying closing fees at th\e time of ﬁer vehicle
closings.

21. Plaintiff voluntarily and intentionally relinquished her rights to object to the
charging of a .closing fee because her actions and éonduct during the vehicle closings are
inconsistent wi}th her allegations in the Compiaint.

22. Plaintiff's claims are further barred by the doctrine of consent because she
consented to pay the closing fees after being informed of the fees prior to the vehicle closings.
At no time prior to the filing of the Comblaint dicj Plaintiff object to Defendant charging closing
fees.

SEVENTH DEFENSE
(Voluntary Payment Doctrine)

23.  Plaintiff knowingly and voluntarily paid the fee of which she now complains after
it was conspicuously disclosed to her in writing on at least two documents signed by her.

Plaintiff’s claims are thus barred by the voluntary payment doctrine.
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~ EIGHTH DEFENSE
(Injury Reasonably Avoidable)

24.  Plaintiff’s allcged'injury was réason_aBly a:woidab-lé:«b_y h-er,‘ in that she was aware

of the closing fee and had the option of not purchasing the vehicle and paying the closing fee.
Thus, Plaintiff’s claims under S.C. Code Ann. § 56-15-110 are barred.

NINTH DEFENSE
(Exclusive Remedy)

25. The South Carolina Consumer Protection Code, S.C. Code § 37-1-101, ef seq.
provides the exclusive remedy for alleged violations of the Closing Fee Statute or any other legal
or equitable claim alleging the improper charging of closing fees in motor vehicle sales and lease
transactions, and thus Plaintiff may not pursue her claims under the Dealefs’ Act.

26. Furthermore, Plaintiff may not pursue her claﬁns based on an alleged improper or
illegal closing fee in a representative capacity, because the South Carolina Consumer Prolgction
Code does not allow class or “group” actions. S.C. Code Ann. § 37-5-202(1).

TENTH DEFENSE
(Compliance with S.C. Code Ann. §§ 37-6-506(3), 37-6-104(4): Safe Harbor)

27. Closing fees charged in motor vehicle sales transactions are authorized under the
provisions of the Closing Fee Statute. At all relevant times, Defendant has charged closipg fees
in conformi\ty with the requirements and conditions of the Closing Fee Statute’.‘ Thus, pursuant to

"S.C. Code § 37-6-506(3) and § 37-6-104(4), Defendant should not be liable for actions which
have not been considered violations of the Closing Fee Statute by the South Carolina Department

of Consumer Affairs.
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ELEVENTH DEFENSE
(Compliance with S.C. Code Ann. § 37-5-202(7): Good Faith Error)

28. Defendant has never intended to violate any portion of ihe Dealer’.s ALct, thé
South Carolina Consumer Protection Code, or the requirements, regulations, and administrative
interpretations established by the South Carolina Department of Consumer Affairs with rcgard to
the charging of a closing fee in motor vehicle sales and lease transactions. Defendant has
established and maintained compliance procedures which are reasonably adapted to avoid any
“violation of the law. To the extent any violation-occurred, it was not intentional and resulted
from a bona fide error notwithstanding the maintenance of procedures reasonably gdapted to
avoid the'error. Plaintiff’s c-laims are thus barred by the provisions of S.C. Code § 37-5-202(7).

TWELFTH DEFENSE
(Filed Rate Doctrine)

29. Pursuant to the 2‘001 Administrative Interpretation, Defendant, at all relevant
timeé, has been required to and has filed and registered its closing fee with the South Carolina
Department of Consumer Affairs, which is vested with authority to regulate the charging of
closing fees by motor vehicle dealers and to determine what amount of closing fee is just and
reasonable. The South Carolina Department of Consumer Affairs has acceptéd and appfoved the
amount of the closing fees filed and registered by Defendant. Defendant has never exceeded the
amount of the closing fee filed, registered, accepted, and approved by the South Carolina
Department of Consumer Affairs. Thus, Plaintiff’s claims are barred by the Filed Rate Doctrine

as adopted by the South Carolina Supreme Court in Edge v. State Farm Mutual Insurance

Company, 366 S.C. 511, 623 S.E.2d 387 (2005) and its progeny.
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THIRTEENTH DEFENSE
(Set-Off)

30. Defendant is entitled to a credit in the form of a set-off of any unpaid amounts
tendered to Plaintiff for her benefit, including but not limited to a credit for all amounts past due
and owing on applicable loans or any amounts owing to Defendant as a result of judgments

obtained by Defendant against Plaintiff, if any.
FOURTEENTH DEFENSE
(Right to.Recoupiment and to Repayment as to Plaintiff)

31.  Defendant advanced sums of money to Plaintiff, which sums Plaintiff promised to
repay in full, with interest at the rate agreed on by the parties.

32, If the court grants Plaintiff the relief she seeks, Defendant will be entitied to
~ repayment of any unpaid sums advanced to Plaintiffs, plus interest and the other relief allowed
by the applicable loan documents, from ény mqnctary award to Plaintiff. |

WHEREFORE, having fully answered Plaintiff’s Complaint and asserted its affirmative
defenses, Defendant prays that this Court dismiss all claims against it with prejudice, and grant
Defendant such other and further reliéf as this Court deems just and proper as to the above

causes of action.

[signature on following page]
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October fs , 2016

TH SINKLER BOYD, P.A.

S

1201 Main Street, 22nd Floor (2920T-3226)
Post Office Box 11889 (29211-1889)
Columbia, South Carolina

(803) 779-3080

B TA AN
Jalhes ¥, w&:k\cr./
Mary M. Caskey.

Attorneys for Defendant
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY
- Cali Alyson Emory, individually

and in arepresentative capacity for
all others similarly situated,

Plaintiffs,

VS.

Thag, LLC, d/b/a Myrtle Beach
Mitsubishi,

Defendant.

)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
CASE NO.: 16-CP-26-937

S ré 2

V;‘- & 7
o3 C T
SEREN
S

ANy

Pkl

=N

2
NOTICE OF MOTION ANDMOTION = "=
TO COMPEL ARBITRATION <™, ‘; -~
AT
e

s
>
ol
[a

TO: JAMES Y. BECKER, ATTORNEY FOR ABOVE-NAMED DEFENDANT

YOU WILL PLEASE TAKE NOTICE that on the tenth (10£h) day after service hereof,

or as soon hereafter as counsel may be heard, counsel for the above-named Plaintiffs will move

before this Court for an Order Compelling Arbitration pursuant to the South Carolina Uniform

Arbitration Act.

Memorandum of Law.

.Tune/ ;, 2016

e S1dney cém{or v

This Motion is based upon the law of South Carolina and the attached

LL & CONNOR, P.C.

/

Pogt/Ofﬁce Drawer 14547

Surfside Beach, SC 29587

(843) 238-5648

Attorneys for Plaintiffs e AT ETTR

CERTIFICATE OF SERVICE
THE UNDERSIGNED MEREBY CERTIFIESTIHAT A TRUE COPY
OF THE FOREGOING PLEADING HAS BEEN S8ERVED UPON
OPPOBING COUNBEL BY MAILING A COPY PROPERLY
ADDRESSED WITH SUFFICIENT POSTAGE AFFIXED THERE TO

ot Jume . O/C

1 X.. SIDNEY CONNOR, IV
PO. DRAWER 14547
SURFBIDﬁ— CR, SC 729)687
ATTORNEYS FOA_1-1 o, o P
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RULE 11 CERTIFICATION

The attorney(s) below hereby certifies that either: -

He/She has communicated, orally or in writing, with opposing counsel and
has attempted in good faith to resolve the matter contained in the motion; or
()

Such consultation would serve no useful purpose, or could not be timely
held; or

-

fj"' (;-;“ -1
A
s - A
C. Due to the nature of the motion, there is no duty to consult Opp(%:g@;g céunsel:‘\
in that this is a motion: =
a. To Dismiss o
G2 ST
b For Summary Judgment _ = =
o
c. For New Trial :
d. For Judgment NOV
KELAHER, CONNELL & CONNOR, P.C.
- \ - + ,
A //4 /i
S L
(_ L.Sidney Qosnor, TV
" Post{@ffice Drawer 14547
Surfside Beach, SC 29587
_ (803)238-5648
' // : Attomeys for Plaintiff
June /2016 |
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO.: 16-CP-26-937
Cali Alyson Emory, individually )
and in a representative capacity for ) - ‘:g%/
all others similarly situated, ) T el
) o G 7
Plaintiffs, ) oF o T4
) L9 o
vs. ' ) MEMORANDUM OFLAW 7. =z %
) IN SUPPORT OF MOTIONTO <. £ 4
Thag, LLC, d/b/a Myrtle Beach ) COMPEL ARBITRATION a‘} 53
Mitsubishi, ) A
Defendant. )
)

The Plaintiff entered into a contract with the Defendant which requires arbitration.
Please see Contract of Sale attached hereto and incorporated herein by reference.

The first page of the Contract provides for arbitration with the “Commercial Arbitration
Association.” An internet search has revealed no such organization known as the Commercial
Arbitration Association and we are not familiar with any such organization.

On the back page of the Contract, Paragraph 10 provides as follows:

Any controversy or claim arising out of or. relating to this contract, or breach

thereof, shall be settled in the County Seat where the dealership is located by

arbitration pursuant to the Uniform Arbitration Act of South Carolina (S.C. Code

§15-48-10) in accordance with the Rules of the American Arbitration Association,

and judgment of the award rendered by the Arbitrator(s) may be entered in any
Court having jurisdiction thereof.

The Contract specifically calls for arbitration pursuant to the South Carolina Uniform
Arbitration Act. The Uniform Arbitration Act grants jurisdiction to the State Court to compel
arbitration. See S.C. Code §15-48-20. ‘

The Plaintiff requests this Court to order arbitration pursuant to the Uniform Arbitration
Act of South Carolina. Plaintiff would show that the rules of the Uniform Arbitration Act of
South Carolina and the Rules of the American Arbitration Association are similar but are unique

in several respects. Therefore, the Plaintiff requests the Court to order that the arbitration
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proceed pursuant to the South Carolina Uniform Arbitration Act rather than the rules of the

American Arbitration Association.

The Contract is ambiguous in that it refers to three different arbitration forms:

1. The Commercial Arbitration Association;
2. The South Carolina Uniform Arbitration Act; and
3. The American Arbitration Association.

The Contract is one of adhesion and should be strictly construed against the author of the
Contract which, in this case, is the Defendant. First of all, there is no such organization as the
Commercial Arbitration Association and it is therefore impossible to comply with that provision.
Secondly, the South Carolina Uniform Arbitration Act (UAA) is mentioned before the AAA and
the contract specifically states that the arbitration shall be “pursuant to” the UAA. With regard
to the American Arbitration Assoclation, the Contract éimply says “in accordance with the

rules.” This ambi guity in arbitration forums should be resolved in favor of the Plaintiff.

The Uniform Arbitration Act has been specifically adopted by the State of South Carolina -

and confers jurisdiction on this court to assist in the arbitration process. For example, the UAA

specifically provides that “an application to the court under this chapter shall be by motion and

shall be heard in the manner and upon the notice provided by law or rule of court for making and
hearing of motions.” §15-48-170. There is no such similar protection under the American
Arbitration Association. The South Carolina UAA also provides that the court has authority to
order the parties to proceed with arbitration and to make a determination as to the legitimacy of
arbitration agreements. §15-48-20. The UAA also provides rules for an arbitration hearing for
presenting evidence and for making a record of testimony introduced at the hearing. §15-48-50.
The rules of the American Arbitration Association are much less clear and do not offer the
protection of making a record of testimony and evidence. The UAA also provides for joinder of

parties to the arbitration. See §15-48-60. There is no such provision with the AAA.

2
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The UAA also provides for Subpoenas to be issued for the attendance of witnesses as
well ‘as the production of documents and for administering oaths. There is also a provision for
enforcing subpoenas. The UAA also provides for depositions to be taken. See §15-48-80.
”There‘are no such similar provisions with the AAA.A The UAA also iﬁrovides that arbitrations
must be completed in a time set by the court. See §15-48-90. The court has no such authority
over the AAA which makes it possible for arbitration proceedings to languish for years in the
AAA. The UAA also has provisions where the court has authority to consider changes of awards
or corrections in awards. See §15-48-100. There is no simila: provision with the AAA.

In short, there is an ambiguity in the contract as to the application of the Uniform
Arbitration Act or the American Arbitration Association and that ambiguity should be resolved

in favor of the person who did not draft the document, which in this case is the Plaintiff.

CONCLUSION
Because of an ambiguity in the contract, the Plaintiff requests this court to order
arbitration to proceed pursuant to the Uniform Arbitration Act of South Carolina and not

pursuant to the American Arbitration Association Rules.

KELAHER, CONNELL & CONNOR, P.C.
'y 7] S

’ Ve

*'/ C/ L,S nef@( or, IV
?os ice Drawer 14547
Suffside Beach, SC 29587
(843) 238-5648
‘sconnor@classactlaw.net

. Attorneys for Plaintiffs
June ,2016
"
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CONTRACT OF SALE

05/28/14

431 H itality L Date
ospitality Lane
Myrtle Beach, SC 29579 843.796.9155.
Fax 843.796.9159
Myrtle Beach Mitsubishi 864.360C. 3592
COMPANY H)
Cali Alyson tmory 843.236.6806
PURCHASER w)
CO-PURCHASER - MAY 3 0 ENr ©)
e }a—Dgpai 00 .
ADDRESS 1_7~ Traty B ngv wY cITY dvrile Deacl ST@‘EE 2P rn, C‘S)UNTY
‘ll v : CACH i3 ! l’ 5
ADDRESS 2 n¥irite peacn 295 orTYy
EMAIL STK# 04 @ new QO useo
YEAR- 4 1 MAKET teubishi l MmODELL ancer gooy TYPE SEDAN CMILEAGE 13
SALESPERSO ) VIN # JA32U AF1) 742
?Justm C Matz ] 32U2FU4ED017742 i
In case there is a used car or truck trade-in on'this SELLING PRICE | § RS
rantees ftitle to
contrac‘t, the buyer guarantees title to be free and clear MEG. DISCOUNT :
of any liens and encumbrances except as stated on the . N4
face of this order. 7 /Z/ Z Extended Service Plan RIA
Customer Signature: '\/( W/»-' ADD ON EQUIPMENT LIRS
D8/ 26414 — A
TRADE 1 . MAKE | MODEL Ga Y
2001 Mitsubishi Diamante 2P ___opu. VY
VIS ARG7P71TO13162 TOTAL PRICE OF VEHICLE $ 21,980.00
MILEAGE —re TRADE-IN ALLOWANCE -1s b o6
L /59419 Leinhold | PR
Balanc?, i einholder DIFFERENCE . 21 ,7 (. 00
TRADEZ™  VYEAR MAKE MODEL CLOSING FEE ‘ + | 499 | 00
S.C. SALES TAX +15%
VINE : 306G 00
MILEAGE COLOR TITLE, TAGS & REGISTRATION $ L 00
Balance Leinholder SALES SUB TOTAL -1 "
22 56300
N0 CUSTOMER'S PAYOFF [ o
. SALES TOTAL =13 AN
“USED CAR CONTRACTUAL DISCLOSURE STATEMENT” 22,698.00
“THE INFORMATION YOU SEE ON THE WINDOW FORM PARTIAL PAYMENT - 1s ‘
{BUYER'S GUIDE) FOR THIS VEHICLE IS PART OF THIS NiA
CONTRACT. INFORMATION ON THE WINDOW FORM # MFR. REBATE -1s i
AT ATA T ATA)
OVERRIDES ANY CONTRARY PROVISION IN THE CONTRACT Z PR RERATE T3 225650
OF SALE.
¥ MFR. REBATE -1s N/A
CASH AMOUNT DUE AT DELIVERY -t ' L 7R
. 8 AT TAENATA)
TOTAL BALANCE DUE (CASH OR FINANCED) = | § cIvYYINY
; ) 20.608.00

BalLW

EMEN

This AGREEMENT is aftached (o and forrns a part of thal certain Sales Agreement betwesn DEALER, and the undersigned Buyer(s), and contems the above described vehitis. Pending credit approval of
Buyer{s) by financing insthution and completion of the delivery of saig vehicie by Dealer is hereby made (o Buyer(s) as a convenience o Buyer(s) and is subject 10 terms and conditions in said Sales Agreement
and in the promissory note and security agreement, if any executed concurrently therewith, Said vehicle shali remain the propsrty of the Deslar. Buyer(s) represent(s) thal all statements made in their loan
application are rue and comrect, and the Dsaler makes delivery of said vehicle in reliance upon their tnuth and conectness. Any untrue of incorred! statement or any other misrepresentation of Buyer(s) in said

spplication of in any other aloresaid documents shall entile Dealer immediately lo rescing the sale.

A¥ ciaims, disputes, and other matiers of any kind of natre in question arsing o of, In connection with, ar relating Lo, the purchase of the above described vehitte, shall be decided by arbitration in accordance
with the Commercial Arbirration Association. The award by the arbitrstor(s) shall be final, ad judgment may be entered upon ¥ in accordance with applitable law in any tourn having jurisdiction therain,

| heve read and understand the temms and conditions of this Conract of Sate and aga"ee that sai6 terms and condifions comprise the entire Agreemart pertaining 10 this purchase and that no other agreemadl of

el

X

arty kind, except as hj?)dng; or any verba) understanding, of any promise whatsoever, will be recogrized. | hereby acknowledge the

P sl
£ <

Purchaser Signature

3728/ 14

X

of Sale.

N

Authorized Signature

Purchaser Signature

35728714

V9,28, 14




1. ! the new vehicle is not endered for delivery by the Dealer within thirty (30) days after the specified delivery date. Purchaser shali have the right fo cancel this order. in
such event Dealer's fiability for any delay in delivery or for any failure to detver shall bz limited to the return to Purchaser of any cash payments and/or any used vehicle

delivered {o Dealer as initia} or pari payment. Dealer 1o have the oplion either to return used vehicle to Purchaser or to pay Purchaser for if on the basis set forth below in
Paragraph 3 hereof.

W

of this order upon Tetum of Purchaser's cash payment and or any used vehicle delivered {o dealer as initial or part payment. Dealer lo have the option eilher to return the
used vehicle to Purchaser or pay Purchaser for it on the basis set forih below in Paragraph 3 hereof.

3. Itis expressly agreed that, in the event thal this order should be cancelled pursuant to Paragraph 1 or Paragraph 2 hereof, any used vehicle which may have been received
by the Dealer as initial or pari payment of the purchase price of the new vehicle and sold by Dealer previous to such canceliation, shall be accounted for by Dealer at lhe
price at which the used vehicle was sold Jess all expenses and charges for repairs and reconditioning, storage, handfing, and selling, and not ai the price which Dealer may
have agreed fo allow for the used vehicle if the new vehicle ordered herein had been duly delivered o and accepted by purchaser.

4. i full payment for new vehicle is not made with thirty days afier nofification thal same is ready for delivery. Dealer may cancel this order and il is agreed that the advance
deposit or proceeds of sale of used car taken in trade, as the case may be, may be retained by Dealer up to twenty percent of the sales price of new vehicie ordered, or if
used car has been disposed of, Dealer shail have a lien thereon for such amount. Such relention of funds or lien shall constitule fiquidated damages for Purchaser failure to

complete full payment. Dealer may at its option, retum such funds or used car and hold Purchaser liable for Dealer's loss or damage by reason of Purchasers failure to
complete such payment within 30 days.

v

. I the used car is not 1o be delivered to the Dealer until the delivery of the new car, the used car shall be reappraised al the time and such reappraisal value shall delermine
the allowance made for such used car, but if such reappraisal value is ower than the original allowance shown on the reverse side hereof Purchaser may. if dissatisfied,
with such reappraisal value, cancet this order, such right to cancel, however, must be exercised prior 1o the delivery of the new car 1o the Purchaser and lhe suender of the
used car 1o the Dealer. The Purchaser agrees to deliver the original bill of sale and the fite to any used car traded hesein along with the delivery of such used car, ang
Purchaser warrants such used car (o be his property free and clear of alf liens and encumbrances except as otherwise noted herein.

6. Purchaser agrees o furnish dealer documentation necessary to verify information contained in the credit application of purchaser. Purchaser acknowledges that it may take
a few days Jor dealer lo verify the credit of the purchaser and assign the contracl Purchaser understands that the lending institution has the ulimate authority io set the
interest rate and down payment required on this foan. As an accommodation o purchaser. dealer may allow purchaser 1o take defivery of the vehicle prior 1o the time at
which the dealer has confirmed or finalized credit or loan arangements with the lending institution. If the sale o purchaser includes credit or financing obtained from such a
lending institution, purchaser acknowledges that the sale of the subject vehicle is expressly conditional upon dealer’s receipt of the proceeds of the loan from the lending
institution. If for any reason dealer is unable fo assign the contract fo a lending institution, or the lending institution refuses 1o fund the loan, dealer shall notify purchaser of
the situation and upon receiving nolice, purchaser shall immedialely refurn the vehicle to the dealer in the same condition as when sold. Dealer agrees that, in the event
purchaser is required to return to the vehicle to the dealer s described herein, dealer shall restore to purchaser all consideration received by dealer in connection with the
contract, If the dealer retains possession of purchaser’s frade-in, if any, dealer shall retum to purchaser the trade-in vehicle. If dealer has sold the trade-n vehicle, dealer
shall pay to purchaser a sum to be determined as described in paragraph 3 of this conlract, and payment of this sum to purchaser shall fully satisfy dealer's obligation with
respect to the trade-in vehicle. In the event the subject vehicle is notimmediately retumed {o dealer, dealer shall have the right fo repossess the subject vehicle. and
purchaser acknowledges thal dealer, its agent, of contraclor is authorized fo enter upon purchaser's. property for purposes of repossession, .provided repossession can be
accomplished withou! breach of the peace. Purchaser shall be liable to dealer for all expenses incumed 'by dealer in obtaining possession of the subjecl vehicle, to include
reasonable attomey's fees. While in possession of purchaser, all terms of the contract, including those relating o the use of the vehicle and insurance for the vehicle shall
be assumed by the purchaser. Purchaser shall pay all reasonable repair costs related to any damage sustained by the vehicle while in their possession.

7. Dealer shall be under no obligation 1o incorporate in the motor vehide ordered any change or improvement incorporaled in any other motor vehicle or make any allowance
on account of such danger of improvement

8. Any par or parts subject 1o replacement by the factory in accordance with the warranty prinfed below will be installed by the Dealer without charge for Jabor to the owner,

9. This order shall not constitute a contract until accepied in writing by the Dealer or his authorized representative and when so accepted is nof transferable by Purchaser and
can be fransferred by Dealer only {o another authorized dealer. ) :

10. Any controversy or daim arising out of or reiating to this contract, or breach thereof. shall be settied in the County Seat where the dealership is located by arbitration
pursuant to the Uniform Arbitration Act of South Carolina (S.C. Code S 15-48-10) in accordance with the Rules of the American Arbitration Association, and judgment of
the award rendered by the Arbitralor(s) may be entered in any Courl having jurisdiction thereof.

. If Dealer's regular selling price for the type or vehicle osdered is changed before delivery to Purchaser, Purchaser agrees {o pay the new price or consent to the cancelliation

UNIFORM WARRANTY
(Uniform Warranties of Automobile Manufacturers Association under which Motor Vehicles are sold)

The Manufacturer warranis each new molor vehicle manufactured by i 1o be free from defects in malerial and workmanship under normal use and service, ils obligation under this
warranty being limited to making good a! its faclory any pari of parts thereof, including all equipment or trade accessories {except fires) supplied by the Car Manufacturer, in

accordance with said manufacturer's published warranty at the time.of manufacture of the vehicle herein implied and of all other obligations or fiabilifies on ils pari, and i neither assumes
nor authorizes any other person 1o assume Tor il any liability in connection with the sale of its vehicles.

"This warranty shall not apply 1o any vehicle which shall have been repaired or allered outside of an authorized service stationin any way 5o as to the judgment of the Manufaciurer, fo
affects its stability or refiability, not which has been subject {o misuse, negligence, or accident.

“This warranty shall not apply 1o any vehicle which shall have been repaired or aliered outside of an authorized service station in any way so as {0 the judgment of the Manufacturer, to
afiec! iis siability or reliability, not which has been subject 1o misuse, negligence or accident.”

Dealer exiends the foregoing warranty to the Purchaser regarding the car sold {o the Purchaser hereunder in the same manner as | the word *Dealer” were substiluled for the word
“Manufacturer” therein, it being understood ihal the Dealer’s obligation under this wamanty without charge for the replacement labor. This waranly by the Dealer is expressly in lieu of

all other warranties, expressed or implied, and of all other obfigations or liabilifies on the pan of the Dealer, and the Dealer nelther assumes nor authorizes any other person {o assume
for It any liability in connection with the sale of this vehicle. )

Dealer recognizes the imporiance of efficient service to owners, 2nd will provide Purchaser with a copy of Dealer's Owner's Service Policy af the lime of delivery of vehicle {o
Purchaser.

The Owner's Service Poficy provided for certain recommended inspection during the periog in which wartanties in effect. Purchaser should find the Owner's Service Policy of real
value in securing their most satisfaciory service from the motor vehicle.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY : e Case No. 2016-CP-26-00937
Cali Alyson Emory, individually and in a

representative capacity for all others
similarly situated,

Plaintiffs,
VS.
“Thag, LLC, d/b/fa Myrtle Beach
- Mlitsubishi,
r Defendant.

DEFENDANT’S MOTION TO STAY PROCEEDINGS AND
COMPEL BILATERAL ARBITRATION AND
DEFENDANT’S MEMORANDUM IN OPPOSITION
TO MOTION TO COMPEL CLASS ARBITRATION

Thag, LLC, d/b/a Myrtle Beach Mitsubishi (“Defendant™) hereby moves for an order to
stay Plaintiff Cg]i Alyson Emory’s claims againsf Defendant and compel bilateral arbitration of
Plaintiff's claims against Defendant. Defendant further submits this memorandum in opposition
to the Motion to Compel Arbitration on behalf of a class filed by Plaintiff. This Motion and
Memorandum is supported by the Affidavit of David Moorhead.

INTRODUCTION

On February 12, 2016, Plaintiff filed a Complaint, on behalf of herself and a proposed
class of persons similarly situated, alleging that Defendant negligently claarged closing fees in
motor vehicle sales transactions. Plaintiff demanded a jury trial in her Complaint. In its Answer
to Plaintiff’'s Complaint filed on June 14, 2016, Defendant asserted, as a defense, that Plaintiff

agreed to arbitrate her individual claims against Defendant. In response, Plaintiff filed an

Amended Complaint on June 15, 2016, purporting to sue, again on behalf of a class, in
Page 1 0f 8
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arbitration. Plaintiff simultaneously filed a Motion to Compel Arbitration under the South
Carolina Uniform Arbitration Act, S.C. Code Ann. § 15-48-10, et seq. (*UAA”), seeking to
corﬁpcl arbitration on her claims and the claims of ali the consumers she purports to r:présem.

Defendant does not dispute that Plaintiff is entitled to bilateral arbitration of her claims
against Defendant, but Plaintiff’s claims are subject to the Federal Arbitration Act, 9US.C. § I,
et seq., and Plaintiff is not entitled to compel arbitration on behalf of a class.

1. Plaintif’s claims are not subject to arbitration under the South Carolina
Arbitration Act. :

Plaintiff signed two arbitration agreements. The first page of the Contract for sale -
contains the following arbitration agreement:

All claims, disputes, and other matters of any kind or nature in question arising
out of, in connection with, or relating to, the purchase of the above described
vehicle, shall be decided by arbitration in accordance -with the Commercial
Arbitration Association. The award by the arbitrator(s) shall be final, and
judgment may be entered upon if in accordance with applicable law in any court
having jurisdiction therein. ‘

(Moorhead Aff., Exh. 1, atp. 1.)
The back of the Contract for sale contains a second arbitration agreement:

Any controversy or claim arising out of or relating to this contract, or breach
thereof, shall be settled in the County Seat where the dealership is located by
arbitration pursuant to the Uniform Arbitration Act of South Carolina (S.C. Code
§ 15-48-10) in accordance with the Rules of the American Arbitration
Association, and judgment of the award rendered by the Arbitrator(s) may be
entered in any Court having jurisdiction thereof.

(Id. atp.2.)

Neither of the arbitration agreements comply with the UAA, which requires that a
written agreement to arbitrate under the UAA “shall be typed in underlined capital letters, or
rubber stamped prominently, on the first page of the contract.” S.C. Code Ann. § 15-48-10(a).
The statute further states that “unless such notice is displayed thereon the contract shall not be

Page 2 of 8
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subject to arbitration.” Id. The South Carolina Supreme Court has held that the terms of the
UAA are “clear” and “the court must apply those terms according to .their literal meaning.” Soil
Remediation Co. v. Nu-Way Envil, Inc., 323 S.C. 454, 457, 476 S.E.2d 149, 151 (1996). The
failure to comply with its requirements renders the agreement unenforceable under the UAA.
See, e.g., Zabinski v. bright Acres Associates, 346 S.C. 580, 553 S.E.2d 110 (2001) (“The notice
provision required by the [UAA] must be typed in underlined capital letters, or rubber stamped
prominently, on_the_ first page of the contract. No other variation is acceptable.”); Richland
Horizontal Property Regime Homeowners Ass’n v. Sky Gr;eenHoldings, Inc., 392 S.C. 194, 708
S.E.2d 225 (Ct. App. 2011) (applying strict requirements of the UAA, and rejecting an
arbitration agreement where notice that it was subject to the UAA was on the second page).

Here, it is indisputable that neither of the arbitration agreements is typed in underlined
capital letters, or rubber stamped prominently. The arbitration agreement on the first page is in
small size font at the bottom of page one, and is not underlined or in capitalized letters. The
second arbitration is not on the front page at all, nor is it capitalized or prominently disclosed.
As a result, neither of the arbitration agreements are valid under the UAA.

2. PlaintifPs claims are subject to arbitration under the Federal Arb%tration Act.
| Although Plaintiff's claims are not subject to arbitration under the UAA, they are subject
to arbitration under the Federal Arbitration Act, 9 US.C. § 1, et seq. (“FAA”).

Courts are to order the arbitration of claims “unless it may be said with positive
assurance that the arbitration clause is not susceptible of an interpretation that covers the
asserted dispute.” AT&T Techs., Inc. v. Commc 'ns Workers, 475 U.S. 643, 650 (1986) (citation
and internal quotation marks omitted) (emphasis added); see also Aiken v. World Fin. Corp. of

~S.C., 373 S.C. 144, 149, 644 S.E.2d 705, 708 (2007) (“Both state and federal policy favor
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arbitration of disputes and unless a court can say with positive assurance that the arbitration
clause is not susceptible to any interpretation that covers the dispute, arbitration should generally
be ordered.”) (citing Zabinski, 346 S.C. 580, 596-97, 553 S.E.2d 110, 118-19 (2001)). Further,
the FAA requires courts to ;‘rigorously enforce” arbitration agreements, Dean Witter Reynolds,
Inc. v. Byrd, 470 U.S. 213, 221 (1985), so “the party resisting arbitration beérs the burden of
proving that the claims at issue are unsuitable for arbitration.” Green Tree Fin. Corp.-Alabama
v. Randolph, 531 U.S. 79, 93 (2000) (citation omitted).

Under the FAA, a trial court’s task on a motion to compel arbitration is limited to

“answering two questions: (1) does a valid arbitration agreement exist between the parties, and

(2) does the dispute at issue fall within the scope of the agreement? See 9 U.S.C. § 2; Mitsubishi
Motors Corp. v. Soler Chrysler-Plymouth, 473 U.S. 614, 626-28 (1985); Allied-Bruce Terminix
Cos. v. Dobson, 513 U.S. 265, 273-77 (1995). 1f the answer to both questions is “yes,” then
arbitration must be compelled.

(a) Plaintiff and Defendant entered into a valid arbitration agreement under the
FAA.

To be cnforceable under the FAA, the arbitration provision must be written and either
designate the FAA as the governing Iayw_/ or involve interstate commerce. Here, there is no
question that the parties entered into a written arbitration agreement and that the underlying
transaction involves interstate commérce, so the arbitration agreement is subject to the FAA.

The FAA covers written arbitration provisions contained in a “contract evidencing a
transaction involving commerce,” 9 U.S.C. § 2, and defines “commerce” as “commerce among
the several States.” Id. § 1. “[T]he; word ‘involving’ . . . signals an intent to exercise Congress’
commerce clause power to the full,” and the phrase “‘evidencing a transaction’ mean[s] only that

the transaction . . . tum[s] out, in fact, to have involved interstate commerce,” even if the parties
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did not contemplate an interstate commerce connection. Dobson, 513 U.S. at 280 (emphasis in
original). Indeed, the United States’ Supreme Court has “interpreted the term ‘involving
commel;ce’ in the FAA‘ as the functional equivalent of the more familiar term ‘affecting
commerce’ — words of art that ordinarily signal the broadest permissible exercise of Congress’
Commerce Clause power.” Citizens Bank v. Alafabco, Inc., 539 U.S. 52, 56 (2003) (citing
Dobson, 513 U.S. at 273-74).

Accordingly, _‘-‘thé FAA encompasses a wider range of transactions than those actually ‘in
commerce’ — that is, ‘within the flow.of interstate commerce.” fd. Therefore, Defendant need
not identify ahy specific effect on interstate commerce, so long as “in the aggregate the economic
activity in questioﬁ would represent ‘a general practice . . . subject to federal control.”” /d. at 56-
57 (citation omitted). “[T]he FAA does not impose a burden upon the party invoking the FAA to
put forth specific evidence proving the interstate nature of the transaction.” Rota-McLarty .
Santander Consumer USA, Inc., 700 F.3d 690, 697 (4th Cir. 2012) (citing Maxum Founds, Inv. v.
Salus Corp., 779 F.2d 974, 978 n. 4) (“Where . . . the party seeking arbitration alleges that the
transaction is within the scope of the [FAA), and the party opposing application of the [FAA]
does not come forward with evidence to rebut jurisdiction under the federal statute, we do not
read into the [FAA] a requirement of further poof by the party invoking the federal law”)).

With regards to this transaction, interstate commerce clearly exists because, among other
things, the agreement involved a consumer credit arrangement between Plaintiff, a citizen of
South Carolina, and RBS Citizens n/k/a Citizens Automobile Finance, Inc., a Rhode Island
Corporation. Reliance upon funds from a foreign source in a transaction is sufficient to implicate
the FAA. Rota-McLarty, 700 F.3d at 697 (“‘the broad impact on consumer automobile lending

on the national economiy’ is evident.”) Further, “[ijt cannot be seriously disputed that the
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purchase of a new or used automobile from an automobile dealer is a transaction that involves
interstate commerce.” Mon}gomery Ford Lincoln Mercury, Inc. v. Hall, 999 So. 2d 954 (Ala.
App. 2008).  Here, the vehicle was manufactured at is manufacturing plant in Japan, and
transported through various states to the Dealership from the port in Baltimore, in order to be
sold to Plaintiff. (Moorhead Aff. § 4.) The purchase money for the vehicle was transferred
electronically through banks located in Utah, California, and North Carolina, and ultimately
received.by the Dealership in,Myrtle Beach, South Carolina. (/d. 9§ 4-5.) Thus, Plaintiff’s and
the Dealership’s transaction clearly involved intcrstéte Ccommerce.

(b) Plaintiff’s claims fall within the scope of the arbitration agreement.

Plaintiff’s claims related to closing fees paid during the sale of her vehicle clearly fall
within the scope of the arbitration agreements. Such a claim is clearly a claim or dispute “arising
out of,> in connection with, or relating to, the purchase of the above-described vehicle.” (/d. at
Exh. 1, pp. 1-2.)

Thus, because Plaintiff and Defendant have a written agreement to arbitrate, the
transaction involved interstate commerce, and because Plaintiff’s individual claims are within the
scope of the arbitration agreements, her claims are subject to arbitration under the FAA

3. Neither of the arbitration agreements allows Plaintiff to proceed to arbitration on a
class-wide basis.

Although Plaintiff’s individual claims are subject to arbitration under the FAA, the
arbitration agreements do not allow for class arbitration. In Stoli-Nielsen S.A. v. AnimalFeeds

International Corp., the United States Supreme Court reiterated its refusal to “force unwilling

parties to arbitrate contrary to their expectations,” and announced a rule for determining whether

an arbitration agreement permits class arbitration. 559 U.S. 662, 130 S. Ct. 1758 (2010). The

Court found that “class arbitration changes the nature of arbitration to such a degree that it
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cannot be presumed the parties consent to it by simply agreeing to submit their disputes to an
. arbitrator.” Jd. at 685, 130 S. Ct. 1758. In discussing the differences between bilateral and class
arbitration, the Fourth Circuit stated:

When parties agree to forgo their right to litigate in the courts and in favor
of private dispute resolution, they expect the benefits flowing from that
decision: less rigorous procedural formalities, lower costs, privacy and
confidentiality, greater efficiency, specialized adjudicators, and—for the
most part—finality. These benefits, however, are dramatically upended in
class arbitration, which brings with it higher risks for defendants. See
Stolt—Nielsen, 559 U.S. at.686-87, 130 S.Ct. 1758 (contrasting the high
stakes of class-action arbitration with its limited scope of judicial review).

[I]n bilateral arbitration, the lack of rigorous procedural rules greatly
increases the speed and lowers the cost of the dispute resolution, but in
class arbitration, procedural formality is required, reducing—or
eliminating altogether—these advantages. This is because the arbitrator
must determine, before ruling on the merits, whether to certify the class,
whether the named parties satisfy mandatory standards of representation
and commonality, how discovery will function, and how to bind absent
class members. [AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 348—
49(2011)]. In tumn, costs and time increase. See id. (finding that the
average bilateral arbitration begun between January and August 2007
reached a final disposition in four-to-six months, whereas none of the class
arbitrations initiated as of September 2009 had resulted in a final merits
award, and the average time from filing to resolution—through settlement,
withdrawal, or dismissal, not judgment on the merits—was 630 days).

Dell Webb Communities, Inc. v. Carlson, 817 F.3d 867, 875-76 (4th Cir. 2016). Thus, the
Supreme Court has ruled that parties cannot be forced to arbitrate on a class-wide basis absent “a
contractual basis for concluding that the party agreed to do so.” Stolt-Nielsen, 589 U.S. at 684.
Further, “[a]n implicit agreement to authorize class-action arbitration, [ ] is not a term that the
arbitrator may infer solely from the fact of the parties” agreement to arbitrate.” Id. at 685. “We
think that the differences between bilateral and class-action arbitration are too great for

arbitrators to presume, consistent with their limited_ powers under the FAA, that the panies’ mere
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silence on the issue of class-action arbitration constitutes consent to resolve their disputes in

- class proceedings.” Id. at 687. .

Here, it is indisputable that neither of the arbitration agreements include any agreement

by Plaintiff or Defendant to class-wide arbitration. There is no reference to class actions or other

term that would imply an agreement by either party to class-wide arbitration. As a result,

Plaintiff should be compelled to bilateral arbitration only.

CONCLUSION

Based on the foregoing,:Defendant requests_that the Court.issue.an order:

(a) denying Plaintiff’s Motion to Compel _class;wide arbitration;

(b)  granting Defendant’s Motion to Compel bilateral arbitration; and

(c) granting such other and further relief as may be just and proper.

August 17, 2016

DM: 4614843 v.3

HAYNSWORTH SINKLER BOYD, P.A.

1201 Main Street, 22nd Floor (29201-3226)
Post Office Box 11889 (29211-1889)
Columbia, South Carolina

(803) 779-3080

Attorneys for Defendant Thag, LLC, d/b/a Myrttie
Beach Mitsubishi
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTYOFHORRY ... ... . - CaseNo.2016-CP-26-00937
Cali Alyson Emory, individually and ina
representative capacity for all others
similarly situated, '
Plaintiffs,

VS.

Thag,.LLC,.d/b/a. Myrtle Beach
Mitsubishi,

Defendant.

AFFIDAVIT OF DAVID MOORHEAD

-l, David Moorhead after being duly sworn upon oath, testify as follows: ..

1. I am the General Manager for Thag, LLC d/b/a Myrtle Beach Mitsubishi (the
“Dealership”), which is located in Myrtle Beach, South Carolina. 1 am familiar with the
operations and transactions of the Dealership and have access to its business records.

2. On May 28, 2014, the Dealership entered into a Contract of Sale with Cali Alyson
Emory (the “Customer”) for | the purchase of a new 2014 Mitsubishi Lancer, VIN #
JA32U2FU4EUO17742 (the “Vehicle™). A copy of the Contract of Sale is attached as Exhibit 1.

3. The Contract of Sale provided for a $2,000 down ‘payment, which consisted of
" two Mitsubishi rebates, a $1,500 customer rebate, and a $500 customer loyalty rebate. The
customer did not pay any cash or deliver funds of any type for the down payment.

4. The Vehicle was manufaciured by Mitsubishi (“Manufacturer”), at its
manufacturing plant located in Japan and then shipped to the United States. The Vehicle was

pufchased by the Dealership on or about February 27, 2014 and was transported through various

Page 1 of 3
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states to the Dealership from the port in Baltimore, Maryland. The purchase money for the
| Vehicle was transferred electronically from: the Dealership’s bank account with Ally Bank,
headqixartered in Midvale, Utah, to the bank account of the Manufacturer, located in.Cypress,
California.

5. To finance the Custémer’s purchase of the Vehicle, the Customer and the
Dealership entered into a Retail Installment Sale Contract, which was assigned to and funded by
a loan.from RBS Citizens, n/k/a Citiz‘ens Automobile Finance, Inc. (the “Lender”), a corporatipn"
organized -and located in the state of Rhode Island. A copy of the Retail Installmeni Sale -
Contract is attached as Exhibit 2. The funds that the Dealership received from the Lender to)pay
for the Vehicle were drawn on a bank account'maintained at BB&T, headquartered in Winston
~ Salem, North Carolina.

6 Because the Customer never made a payment, the Lender demanded that the
. Dealership repurchase the Retail Instaliment Sale Contract and repay the amount loaned.

7. After the Customer refused to return the Vehicle or pay the balance owed on the
Contract of Sale, the Lender repossessed the Vehicle.

8. The Dealership has never received the remaining amounts due under the Contract
of Sale or the Retail Installment Sale Contract.

9. | Since the Dealership began doing business in 2013, the Dealership has used a
form Contract of Sale that is identical to the version presented to and signed by the Customer
(Exhibit 1). All of the Dealership’s Customers sign the same form Contract of Sale as part of

each transaction.
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Further affiant-sayeth-not. - -

David Moorhead
Swom to and subscribed before me SUBAR o,
this | & day of _FU6. 2016

""""
‘e

. €,
TSP '@'%“_
, FIIn0TAR, T AT
e 1V 2= o

: 0 e P
Dt L L Pupnie G
Notary Public, State of South Carolina EXC A S
. . 2.0, My ¢ w0 XS
My commission-expires _ 5-4~202(, XG0 A RO N
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CONTRACT OF SALE 05/28/14
431 Hospitality Lane ARy Date 843.796.9155
Myrtle Beach, SC 25579 - . Y. . 9. . o
» Myrtle Beach Mitsubishi ‘Fax 843.796.9159
Hyrtle Beach Mitsubishi 2
COMPANY y - i 864.360.3553
i ysoh Emor 55
PURCHASER Ca yso y 843.236.6506
CO-PURCHASER MAY 3 0 Enpp ©
ADDRESS;JS BurtateRd—Apt—G8 = = S
ADDRESS 2 tlyrtle Beach éEE 9579 Rorry
EMAIL 1 ST™¢# 404 @new QO usep
YEAH 4 IMAintsubishi ! MODELLancer ] sooy ype SEDAN MILEAGE 13
SALESPERSC . VINR
rﬁustm C Matz l JA32U2FU4EV017742 N
In-case there is a used car or truck trade=in on this SELLING PRICE | § B e
contract, the buyer guarantees titls to be free and clear
of any liens and encumbrances except as stated on the | Mo DISCOUNT Nip
face of this order. 7 Z/ Extended Service Plan’ R
Customer Signature: ADD ON EQUIPMENT TR
oRG/28/14 R/A
TRADE 1 - YEAR MAKE MODEL
2001 Hitsubishi Diamante Gap 6p0.90
VINIHAPE7P71T013162 TOTAL PRICE OF VEHICLE $ 21,400.00
MILEAGE A COLOR TRADE-IN ALLOWANCE -1s Lha an
Balanca 115:4 io Leinholder DIFFERENCE 21,7p0.00
TRADEZ™  YEAR MAKE MODEL CLDSING FEE v s 499 | 00
ving S.C. SALES TAX v s N
MILEAGE COLOR JITLE, TAGS & REGISTRATION s - )E_; 60
Balence Lelnholder SALES SUB TOTAL ] > zhe an
X/A CUSTOMER'S PAYOFF * § ‘ ‘i
X/
TO u AN
“USED CAR CONTRACTUAL DISCLOSURE STATEMENT™ SALES TOTAL s 22.,608.80
“THE INFORMATION YOU SEE CN THE WINDOW FORM PARTIAL PAYMENT $ )
{BUYER'S GUIDE) FOR THI5 VEHICLE IS PART OF THIS NiA
CONTRACT. INFORMATION ON THE WINDOW FORM L MFR. REBATE -8 0 A Lr o
8%‘??8 ANY CONTRARY PROVISION IN THE GONTRACT 3 PR REGATE s 386~06
£ MFR, REBATE -l §/A
CASH AMOUNT DUE AT DELIVERY -1 L Rnﬂl A
; 8]
TQTAL BALANCE DUE (CASH OR FINANCED) = [ § 20"}5 "(‘)6“

Tmmazzm—:utumnumumdmmw
Buyns(3} by fnanc and
anmmwmwwuwm

conTurenly
mmmwmmmmmmmwmahmwmmmm Aty urtnoe oY INCOITRtE ststemon Of Sy CURE

wich dmmdmmhmhmmw&mx)unmb&ma)
thesewith, Sakd

wnwmmmammda Pending cIo@l &porove of
Bnd is subjoct 1o s 3nd SOAGDONS I 32 Saes

wehicte shall resmaln the prapanty of tho Deddor. wn)mpmﬂx)muwmhwm
miseprosamason of Buyes(s) in sxd

e in By othar Eforessid documonts Shial ontts Ooaker Immodimaly to [I3AN0 0 538,

A3 aeims, Gapases wmmdwwumhwmmmc{hmmumwb 0 PUThase of Tw above Cascntod vanicta, shall be cocaed by

wih the C ok '~‘mmwmmms)maube&\dMMMwawlhmmm&ummmwwmwm
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Purchassr Signatule

G5¥28/14

Authorized Sipnature

Purcheser Signature

85728714
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1. If the new vehicle Is not lenderad for defvery by the Dasler within thirty (30) days afie the specifieg defivery date. Purchaser shall have the right is cancel this order. In
such eveni Dealer's liablity for any delay in delivery or for any fallure to delver shall b limiled to the retun to Purchaser of any cash payments and/or sy used vehide
deliversd to Dealer as initia} of part payment. Dealer to have Lhe option elther to retn used vehitie 1o Purchaser of ip pay Purchases for i on the basis set foith below In
Paragraph 3 hereol :

2. )l Dealer's regutas sedling price for the type of vehicle osdered is changed before delivery to Purchaser, Puithaser aprees to pay the new price or consent to u;a cancellation
of this order upon retum of Puichaser’s cash paymen! and.or any used vehicle delivered to dealer as Initial of past paymeni. Deater to hsve the oplion either to retum the
used vehide to Purchasef or pay Pgn#:aser!qgnopﬂnebg;lssg;!oﬂhbebtha{?g{aph:}hereol. :

. 3. it)s expressly agreed that, in the event that this order should be cancelled pursuant o Paragraph 1 of Paragraph 2 hereol, any used vehicle which mary have been received.
by the Dealer as Inilial o1 part paymenl of the purchase price. of he new vehicle and soid by Desler previous to such cancellation, shafl be accounted for by Dealer at the
price at which the used vehicle was sgld less all expenses and charges for repalis snd reconditioning, storape, handling, ang sefing, and nol at the price which Dealer may
have agreed lo allow for Yhe used vehicte H the new vehicle ordered herein had been duly defivesed fo and accepled by purchaser.

4. ¥ full payment for new vehicie is not made with thirty days alter notification that same I8 1eady for dalivery. Daaler may cancel this order and ltis agreed thal the advance
deposil or proceeds of sale of used car taken in trade, as the case may be, may be relained by Desler up to twenly percent of the sales price of new vehicle ordered, of i
used car has been disposed of, Dealer shall have a llen thereon for such amount. Such retention of funds or fien shall coastitute liquidated damagss for Purchaser faliure to
complete Al payment. Dealer may 8l its oplion, retum such funds or used car and held Purchasey fable for Deater’s loss or damage by reason of Purchasers {ellure lo
complete such payment within 30 days. i

. If the used car is not 1o be defivered 1o the Deater unti] the delivery of the new cay, the used car shall be reappralsed ai ihe tme and such reappraisal value shall delerming
the aBowance made for such used car, but if such reappralsal value is lower than the ofiginal allowance showsi on the reverse side hereo! Purchaser may. |f dissatisfied,
with such reappralsal value, cancel this ordet, such right to cancel. hoivever, musl be exercised prior to the delivery of the new car 1 the Purchaser end he sumander of the

- used car {o the Dealer. The Purchaser agrees {o defiver the original bifl of sale and the tile to any ysed car traded hereln along with the detivery of such used car, and
Purchaser wanants such used car to be his propesty free and clear of all Eens and encumbrancas excepl as otharwise noted hergin.

w.

6. Purchaser agiees to futnish dealer-documentation necessary lo verify information comained in the czedit appEicaiion of purchaser. Purchases-acknowiedges thal i may lake-

a few days for dealer to vestly the credit of the purchaser and assign lhe conlbract. Purchases undersiands thal the lending instifuion has the ultimate authority to set the
interest rate and down payment required on this Ioan. As an accommaodabon to purchaser. degler.may allow purchaser 1o.izke delivery of the vehicle prior 1o the tme at
which the dealer has confiimed of finalized credit of loan amangements with the lending instilution. if the sale to purchaser includes wedil of financing otiained ftom such a
lending Institution, purchaser acknowledges thal the sale of the subject vehide is expressly conditional upon dealer's recelpt of the proceeds of he loan from the lending
insStution. I} for any reason dealer Is unabie 1o assign the contad to a lending Instilution, o the lending Institution refuses to fund the loan, dealer shall notity puchaser of
the situation and upon receiving notice, purchaser shall immedialely refum the vehice to the dealer in the same condiiion as when sold. Dealer sgrees thal, b the event
puichaser is required 1o return to The vehicle to the dealer as described herein, dealer shall restose to purchaser all consideration teceived by dealer in connection with the
contract. if the dealer retains possession of puschaser's rage-n, f any, cealer shall retum 10 purchases the trade-in vehicie, If dealer has sold the trade-in vehicie, deater
shall pay o purchaser a sum bo be determined as described In paragraph 3 of this contract. and payment of this sum fo purchaser shall lully salisfy desler's ohigation with
respect to the trade-in vehidle. In the event the subject vehide is not immediately reiumed to dealer, dealer shall have the right {0 repossess the subject vehids, ang
purchaser acknowlesges thal deales, lts agent, o conlractor is aulhorized to enter upon purchaser's properly for purposes of repossession, provided repogsession can be
accomplished without breach of the peace. Purchaser shall be fabie to dealer for alf expenses incurred by deatef in obleining passession of the subjec! vehide, to indude
reascnable attorney's fees. While in possession of purchaser, 2ll terms of the conbacl, including those relating lo the use of the vehicie and insurance fof the vehicie shad
be assumed by the purchases. Purchaser shall pay all reasonable repalr costs relsted to aity damage sustained by the vehicle while in thedr possession.

. Dealer shall be under no cbligation o intorporate in the motor vehice ordered any change o improvement incorporaied i any olher motor vehide of make any allowance
on account of such danger of improvement.

8. AnypanwpanssxmjeatorepiamxbythefzdoryinmdanoeuﬁmmewanamyprtmedbdwwiibemstaneabylheDeale(Mmo\udmgeiorlaboriomewner,

9. This order shall not constitute a conbract unbl accepted in writing by the Dealer or his authorized representative and when so acoepied is nol tansferable by Purchaser and
can be transtesed by Dealer only lo another authorized dealer.

1. Any conlrovessy of claim arising out of of relating to this contract, or breach thereo!. shal be seiied in the County Seal whare the dealership is located by arbitration
pursizant to the Uniform Asbitralion Act of South Carolina {S.C. Code S 15-48-10) in accordance with the Rules of the American Arbiration Assodiation, and judgment of
the award rendered by the Arbitrator(s) may be enlered in any Court having jurisdiction thereol.

UNIFORM WARRANTY
{Uniform Warranties of Automoblle Manufacturers Assodalion under which Molor Vehicles are sold)

Ths Marufacturer wamants each new molor vehicte manuiaciwed by 2 10 be ree fram defects in materia) znd workmanship under nomal use and service, its obligaiion under this
wmntybe’ngmﬁieﬂlomak'nggoodalﬂsladmymymndmmuwl,hwmwequwnmmmswwﬂwnm:)wppﬁedbymwManu(amuet,in
srcordence with said manufactwes's putlished wansnly 3t the tme of mandacture of Ihe vehice hesein implied and of af othes obigations of liabikGes on 25 parl. and R nelther assumes
rior authorizes any other person 1o assume for 8 any Babily in connection with the sala of is vehicies.

'Tlismnmyshanmizppyloawvehidemslaﬂhmmnwpﬁmdmmmdmammmwmmawmysoumhemmdme Mamdedurer, 1o
affects fis stabilly or reBabily, nol which fas been subject to misuse, negligence, or accident.

'Tréswana:nyshaﬂndapplyloanyvd\iﬂeuﬂ\idxsm{lrxavewmrepahedmawedmmedmamwedwvbammh any way 50 as 10 the udgmen! of the Manufactwrer, to
atfert its stabiity of reSability. nol which has been subjedt to misuse, negBgence of zecident” .

Deaierenandsmehegukgmmmymmedmmegmﬁngwasdotoumm&rwammhmmmannuaslmewd‘ooala’mesubstmw!ummd
“Mamdactures” therein, 8 being undersiood that the Dealer's obigation under this warranty without charge for the replacesnent labor. This warranty by the Deates is expressly in feu of
all cthes wamanties, expressed of knplied, and of all othes obligations or Gabilfies on the pan of the Desler, ang the Deales neither assumes iov authorizes any oher person to assume
for 1 any Eabiify In connection with the sale of this vehicle.

Dwielrwognizsmmancedelﬁdmsevviceloovmens,andwmpwv‘:daPurﬁtaserwimacopyo!Deate(sOunefsServbePaﬁcyalmmddeﬁvaydvmm
Purchaser. ;

meWsmPoacymmwmmmmeompwmmwewhmmmheﬂea Purchases should find She Dwrer's Service Policy of real
vake in securing thely most safisfactory service fram the moior vehicie.
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" RETAIL INSTALLMENT SALE CONTRACT

o SIMPLE FINANCE CHARGE
DealerNumber _______ ContctNumber 3732
' BuyeLNamee:ndAddress T t.. .-, . |CoBuyerName and Adaress . Croduor—Se!ler(NaxmandAddmss)
(Induding CoumyandZipCode) o (including County and Zip Code)
“Cati“Atyson Emery : : Hyrtle Baach Hitsubishi
‘755 Burcale Rd #Apt €8 - 431 Hospitality Lane .

Hyrt?e ‘Beach, SC 29579 »

L » Hyrtle Beach SC 29575

- You, the Buyer {and Co-Buyer, it any), may buy the vahicle below for cash or on eredil. By signing this contract, you’ ohoose to buy the vehicle
_on.credit under the agreements on the fron! and back of this contract. You-agree to pay the Creditor - Seller {scmetimes “we™ or “us” in this
- .:contract) the Amount Financed and Finance Charge In U.S. funds according to the payment schedule betow. We will fi igure your.finance charge on

daliy basis, The Truth-In-Lending Disclosures below are pari of this contract.

. . Make :
New/Used Year and Model _Vehiclo Idenilfication Number " Prmary Use For Which Purchased
SRESTTE SIS 5 Y] S SOSHEEEEN '*ﬁfxgzgggzgggﬂ:gxmﬁw
2014 llancer JPGZUZFU#EUOl/?ﬂZ ‘ © 0} O busingss .
| O agricutorl 3

FEDERALTRUI’H—IN—LENDING DISCLOSURES . bsurance, Yoa may buy tha plysical damags lnserence s con

- trecd recudres (see back) from wryone you choose who Is actopt
-| - akle to us. You may ako proside e physicel demage insurance tvough
. a0 exdsting paScy oened or contioded by you St Iy acoeabie o 18 You
a7 nod tequzed 1o buy any othes insurance o oblain creck udess s box
ndcating Vendor's Sirgle nrest bnsurarcy 8 required s chected e,
. B any nswenca is chacked below, podeies or cerficatss. bom
the namad trsurance compenies wl describs $io ferms end condiions.

Check the Insurance you wan! and sign below: -

|- Optional Credit insurance

Your Payment Schedule Wlll Be. O Credtlite: 1) Buyer [ Co-Buyer 3 Botn
—Numbar of “Amountol- F - - When Payments = |0 MMY 0 Bwsr O CoBuyar O Both |
Payments Payments Are Due Premium:

72 " 387.50 | Monthly beginning Q7712714 CrednLite$ é:]za
AOr As Follows: ) ’ Crod Dissbiity$ _______BJA
Insurance Company Nama
‘ N/A
Late Charge. It @ payrnant is not received in full within 10 days efef 1 is dus, you will pay a laie charge of 5% of PbMOiﬁcaAdm N{ﬁ

,_.jtrmparrbtt}mpaymmnhatislam with a minimum chargs of $7.00. The charge wil! not exceed ‘$17.50 it you T
, bought the vehicle primarily.for personal, family, or household use. We may charge tho maximum ard minlmum late CONSUMER cnson INSURANCE S XOT'REQUIREDTO -

| cherge doliar amounts as atowsd by S.C. Code Ann. 37-1-109 of the South Carolina Consumer Protectan Cod. mﬁ"gg &?%&%TT%E mwg;s '
| Prepayment, If you pay off all your debt early, you wil not have 1o pay a penaly. 4 | Vour dacision to bisy or nat buy credit i surance end crodit
-1 Security IngeresLYou'aragivhgaswurhyhmwhmavemcbbelngpummed. '.dsahﬂhyﬂmmuﬁﬂmbeahwhﬁ\em -
* Addtlonal Information: See this contsact for more information Inctuding information abeut nospaymant, |- | RS- YR mdmd% mm&?maﬁmmomim;g i
dsfauit,anyrequiradmpaymeminhnlbebralhe"sdxeduleddalaandsawﬁtyinteras\. is based on youf origihal paymesd schedule. This bsurance” |-
: - : n'aym!pazalyoummmmwi)wnmhta*'
o — —— g - — redt disabiity- insrance does not cover any
el ’ c ‘ m&hmmyﬂmmwmmmdpamw
HEE&IZAUONDFAMOUN[FINANCED ﬂawmﬁammaaﬁmm
SR cmpnce(mdudmgs_Mwestaxms_éﬂim_mm) S_Z_,.Lﬂﬂ.ﬂmy S o e e e e urless @
12 2 Totl Dowrpayment = o ,
Tredo-in itsubishi Bi )
(\bm); Make) . ° (Modah L
.. “dessPayOftMadaBy Seller. s . .. - S S _B/A
. EqualsNeiTadelh -~ . ° - ;- . - . $__Z00Q0. o
o #Cashe - C 5. —3/3 1 OtherOptlonallnsurance
L +Other __Hanifacturer’s Rebate sL2onnoon D_!«,!7LA -
' ST o e ‘rypedrnsum
{1f totat downpaymanl[snegam enmr‘O'andseMI below). .

.' -3 Unpa!dBa!anceo!Casthceﬂ minus 2) : Coe s_15 pas qom| | Premums HiA , ;
-4 - Other Charges tncluding Amounts Paid to Others cn-Your Behall : InsuranceCmﬁDyNam _g./.p‘_.______ :
. (Sefter may keep part of these amounts):
A Cost of Optional Credit Insurance Paid to HomaOb'weAAddr,us‘ _ﬂj;ﬁ,.

. -~Insurance Company of Companies - : . - 5
. Life 4R . . a :
. Diabiity=; $ #ip s T —Q"'delmwaﬁee " I%eﬁ
.. B Vendors Single Interest Insurance Paid 1o Insurance Compary s _ :H"I%. T
. ¢ Omarommnalmwkndbmmme%mpanymmzpwas $ mﬂ‘!,uﬁh,_
. OphonaleComd O g gEndn
- E. OfﬁdalFeasPaldthwanmmAgendes 3
N e WA Y bk FAT TR
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o e Vo g o b s -
|01 bo 8. factos,n the- crodd approeal process. K wdl. ).
not bo provided you:en‘and sgroa o pay the |3 .
] GRS - s e e .
Certificato of Tte Feas - . ‘s dc.o0 . - “chockpdabova, . .
1 - Other Grarges {Sofler must iertly who s padand .« .- AU I b SISO
- doscrby pyrposs) 5 e S T S = T
L e MAB L krProrCredioilesss Balnes T g - U ARIAY T
. to.-REA- - - o or HfR . e s YT B B A R St A
o RIA . ). 1100 $ HIA- .- | | CoBuyorSignatwe . Toats
oA o - o BHIR $ wa -1 IF CHECXED, YHE TERM OF OPTIONAL CREDT |-
o BIA i e . N/A- s SHJA .~ |} JNSURANCE IS LESS THAN THE TERM OF THS
w BIA H/A s “wa - | |- OONTRACT, ASDESCRIBEDABOVE. .~ ™
. 1. /A $ NiA ’ Koo Teds v L
. L. /A . $ 878 | Buyes Signanae o}
o BIA o wiBIR : 3 “RIA 1 THIS INSURANCE DOES ‘NOT INCLUDE
» HZA A wl/A . s Iy INSURANCE OH YOUR LIABILITY FOR
Total Other Chasges and Amounts Paid to Ofbers oo Tou bohas s 719.00| L BODLY IURY OR PROPERTY DAMAGE.
5 Amoum Faanced 3 + 4) §.20G,608.00(5! | Ratumes Check Charge: You e o pey a e of
i $30.00 27y cheek you give us Is dshonored.
FMD_MMMMMMEHNWIanced.ltams.ls}aéﬂinhﬂlonwbelmo : K LA .Yaarg.,i.g,..SELLEB’SINI‘ﬂALS.___%J

Dhth!sbaxLsdxedwd.motnnoahgmed:arpaapp&mwmrﬁduwrdmedubmﬁu!mmwagmmum .

1 & payment is riot received i full wilhin ——_" - days aftor & is duo, you wil pay @ late charge of § . o . %clitwpancie
payment that Is late, whichoverisiess. | :

it this bax ks not checked, the late charge-in tho “Foderal Tuth-in-Lending Disclosures” sill applias.

] VENDOR'S SINGLE INTEREST INSURANCE (VS! inguranco): i the precading box is checkod, tha Creditar requiros VSI insurance for the initial term of the
. eomzaampmeamc.-owuubsso:ua:ragsmvmsmca;cunsmm,m.vsnmmhummmmwwxmmdmrm

‘| protect yous inesest in the vehicle. You may cb the In =] p ,1mmwhuwvsuome¢npuwxommvs:m
" { trrough the Croditor, the cost of this insurance ks $ BfR  andis also shown bn liom 4B of the embation of Amount Financed. Tha coverags s for the:
| tnitial term of the contract.

- mwmAwmtwmmbmmwwmwwmhpwwmumdpmuwmbmmmdarw!mém
- tobuyawmad.ﬂadwwbstwmmmdmm&zﬁmdmmSmmwwmbrwmhmwmﬂmm!bsmdﬁ:umhn

S ¥ AR Vs, - . fap Care Advaniage 2l .
. HNama ol Gap Corinnct
- §'} ward 1o tuy 8 gap comtract , .
.| Boyer sgpis x = LR 4,!/(/‘1' RS A R B LA
- NO COOLING OFF PERIOD

State law does not provide for a “cooling off” or cancellation period for this sale. After you sign this contract,

_|"you may only cancel it if the saller agrees or for legal cause. You cannol cancel this contract simply because

-you change your mind. This notice does not apply to homesolicitation sales. .

The Annual Percentage Rate may be'hegotiable with the Seller. The Seller may assign this contract
and retain its right to receive a part of the Finance Charge,

HOWW!SOONIRACTCANBEWGm.Thiswnhaamﬁlmmanﬁteageemsnbemenwumdmre!aﬁmtoﬁsmmydmmmmismadmmbehvmﬁg
and we must sign it. No oral changes are binding. Buyer Signs X Sagg meidd Co-Buysr Signs
Hampan_o!misconhadism!vaﬁd,aﬁoﬁxerpans,stayvaid.\\{emyqebyotretrahhomecﬂudnga’nyolmri;htswﬂaﬂﬁsmﬂaduéﬁwﬁbs’mgmmewnphw
mmmmbmmmmmm@mmumom

See back for other Importan! agreements.

'NOTICE TO RETAIL BUYER: Do not sign this contract in blank. You are entitied to a copy of the contract at the time
“you sign. Keep It to protect your legal rights.

You agree to the terms of this contract, You confirm that before you signed this contract, we gave It to you, and you wers
fres to take it and review it. You confirm that you recelved a completaly filed-in copy when you signed it.

. RS AN o - (- . - .
‘BuyerSigns XA AL el Dalgyagyyy Co-Buyer Signs X . - Dalge o
Ca-BuywsamiometDnm:s—Auo-buyvrlsapanm‘gii'htospuxsuehmmM&uMMwbammmhmmmmwm
mmhmmwmuebtmm:mawoasbmasawiryhzmhmnrﬁdagi\m\owhmmaﬁ.

. . . /)
Otnor oamer signs here X I Addross ,,1/ A Y/ : A,
Seter s, Hurtla Boach Hiteubishi ome SIRIL oy X_ T FAAANE e _EHFS
Sailar assigns it interest in this coned P e & C 44 i 7ans {Assignes) urdor tho temma of Seller's agroemani(s) with Assignes.
e 4 P A
Sefles Hyrtle Beach Ritsobisbd 8 3 Kf#‘n{{o;/\,\((,& T 1. rrins  Tite (‘,’/J;v,rp'
Mmm"g “‘u’:'m“mcw J FEOD 3ot GO s | €S0 K 08
AB YD tOWTENT R .

i 3 T
FITRETS £ O PoRrOGE OF Toad rORa. CIRRAT YORN DR LXOM. COPaItL.

CUSTOMER COPY
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CTHER IMPORTANT AGREEMENTS R BRI

1. FINANCE CHARGE AND PAYMENTS: wheetae Tes o i you pay late, we-may-also fake the steps described beiow.
.a. How-we will-figure Finance Charge. We. wm figure . ‘-b You -may. have {o pay all you cwe at once.xlf .you
the Finafce Chargs”oh“d daily basis at the Annual ™ i de
Percentage Rate on the, unpatd part of the Amount ™
Financed.

pay all you owe at once after we g_ you‘
" . law requires. Default means:s :.... & -
i b, How we will BPDlY payments. We may-apply €ach * - "+ You do nct make any paymentwhen. due; or

g .paymenﬂo the earned and unpaidpartofthe Finance . ... _ _, You start:a proceeding in bankmptcy or one.is

. ~Charge,. 0. the- Amount_Financed, and‘to other - - : started-a
' ' L S gainst: YOU- or Yyour- .property; you: give false,
: amoUNtS You'owe. uqder 'ﬁhls comrac‘l in any order the. ‘incomiplete,” or niiéleading _information on a credit

law permits. 5
o applicatior, or you break any agreemenls in this
c. How late payments or early payments change what . contract; except that if you- bought the vehicle pnman)y

you must pay. We- based the Finance Charge, Total

. - for personal, family, ‘0f household use, we will only
- of Payments, and.Tota! Sale Price-shown on the front = = o vl
on th: ‘assumption: that-you wil iake every payment” 7 T tieat these events. as defaults'if they. sngnmcanuy
on the dayit is'due. Your Finance Charge, Total of .- .. . lmpgr the 'p':”e?: tOf If’ayme'?‘ performance of
Payments, and Total Sale Price will be more i you  realization of the collatera '
pay-late and less if you pdy €arly. Changes may take _ . The amount you will owe will.be the unpaid part of the
_the form of a larger or smaller final payment or, at our ™ 7. Amouni.Financed plus the-eamed. and unpaid part of-the

option,; more or fewér payments of the'same amount “"‘Finance’ CHarge, any- laie charges “dnd. any a.moums due

as your-scheduled payment with a"smaller’ final-pay- ;. Decauseyou defaulted.” -
fent Wewill Sehd Yol & notits telling youabout these - G- - You may- have:to pay collection cosls. It we hire an
changes. before the-finat.scheduled' paymem is due. e attorney who is not our:salaried employee to collect-whal
. T “You may-prepay. You may prepay:ail or part of the - you owe, you will pay the attomey’s reascnable’ foe and
. 777 unpaid part of the Amount Financed at any time with- court costs as tha law aliows. The maximum aftorney’s fee
. out penalty. if you-do-so; you must pay the-earned youwillpay will be 15% of the amoum)ou‘owe You will also
and unpaid part-of the Finance Charge.and ail other <. pay the reasonable_expenses:we.incur.in, realazmg on our

. amounts due up-to the date of your payment. security interest as the law allows e

@, You may refinance’a-balloon payment. A balloon’ " 'd. We-may take the vehicle from-you. if you defautt we
payment is a scheduled payment that js.more than ... .. ..maytdke’ (repossess) the vehicte fiom you after we give you

- twice as large as.the average.of your.eartier scheduled._... ... .. any notice-the law requiires. We may only take thé vehicle if
paymetits. If you .are buying the vehicle primarily for.

. ...we do so peacefully without-entering.into a dwelling used
personal, family, or-household use, you may refinance ,

...- as-a current residence. If your vehicle has.an electronic
.. the balloon payment when-due without penalty. The yacking device, you agree that we may use the device to
_terms of the:refinancing. will be no' less favorable-to. .. . .

" youthan the terms of this contract. This provision'does .. i . 'ﬁnd the' vehicle. If we take the vehide, any accessories,
ot applyvuf we: adjusted your:payment schedule. to-..f * “équipment, and replacement parts wil stay with the vehicle.
iy p C 7 ¥any personal items are in the vehicle, we may store therr
: i LW L ; T Jor you at your expense you donot ask for these items
2 YOUR OTHER PROM)SESTO US . beck, we may dispose of them as the law allows,
. ~ If.thé Vehicle. is' daraged; desirdyed ormissing. - & .How you can get the vehicle back Howe take it tf we
You agree- 10-pay-us. all you'ows under this contract . repossess. the .vehicle,- you. may.pay.. 10 get it back

. éven i th vehxcle is damaged destroyed ormissing.. ... (redeem). We will tell you-how much-to-pay to redeem:
Your right to redeem ends when.we sell the 'vehicle.

f.  We will sell the vehicle if you'do-not-get it back.If you

or-irahsfer any- xn}eres in fche vehlcle SFthis tontract <. do ot fédeern; we-will séi the-vehicle. We will send you
without our writien perm:ssxon. You agree not to a written notice of sale before selling the vehicle:- '
.. expose the vehicie to misuse, seizurg, confiscation, or. We will appty :thé'‘money:from the- saie fess allowed '
" involuntary transfer. If we pay any. repair bills, storage expenses, 1o the amount you owe. Alidwed expenses aré
“..c - -bills, taxes, fines, or- charges on the.vehicle, you"agpeé» .1 expenses.we pay as a direct resultof taking:the vehicle,
1o repay the amount when we ask for it. e Y holding it, preparing it for sale, ‘and:selling:it: Aomey’s
c. Security Interest Ao w fees and court costs the law pemits-are ‘also allowed

You give us a securityinterest in:’ .

. » The vehicle and all pacts or goods putonit;:- .
e All money or goods recewed (proceeds} for the
.. vehicle;. :
. AP msurance. 'ntenanoe. semce, or other
L contracts we fi nance‘foryou, and

expenses. If any monay is left (surpius), we’ will- pay it 10
you unless the law Tequirss us to:pay: fto.someone else;
If money-from-the sale-is not endugh-to-pay-the amount
you owe, you must pay-the rest-to -us,:unigss: +the Iaw
provides otherwise. If you do’ not-pay-this- amount when
A we ask, we may ch oy intel rate:not-excegdin
__All_progceeds.. grom:insurance, maintenance, . the highest tat: pe?nr?:tgd by apr;s‘;:l;z lav? n_ . g
. _ service, or olher contxactsweﬁnance foryou.This What we may do about:optional:
_lndud&s any,refunds.of pnamiums or charges from g Whe Y ptionalinsurance, ‘main-
“thé contractss - . tenance, servics, or. other.contracts. This contract may
Th:s s ecures : paymant, of all you owe on this cohtracf"? SR <ontain.-charges .for’, optional !psurance ~mainfenance,
‘1t also seEurSs yOUr othier agreements in this CoNtiact ™ ™ service; or:othei  CoiratiS L deiarid that: you pay al
© Youwillmake sure the title shows our security in rest’ ! you-oWeialf OES 6FWe TEPGSSesS this vahicle; we may claim
(tien) in' the vebicie. 3 - N beneﬁts;under these: contracts and caricel:-thém to obtain
A :...,...-,nn.ﬁa*nk—.-qou-hmm s oka_.mm.-mwe.’ SENGToE A Eipliinearded:cliarues to. redice what vou owe of
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e dedideto by physica damage inisurarice, W EUANEANTIED: DTLLEI,

'Untéss the Sellér'ma

- either buy insurance:that ¢overs your interest:

our interest.in theivehicle, or -buy insurance that ~° ~ into a service contract Within'90-days trom the-date ot
covers only our interést. If we buy either type: this contract, the Selier makes no warranties, 8xpress
of insurance, we will tell you which type and the . orlmplied, on the vehicle, and there will bé no.implied”
.charge you must pay. The charge will be the cost of warranties of meréhantabiiity or of fitness for a
the insurance and a finance charge computed at the particular purpose.. T
- Annual. Percentage Rate shown on the front of this ~ This provision does not affect any warranties covering the
" contract. If the'vehicle is lost or damaged, you.agree vehicle that the vehiclé manufacturér may provide. =~
that we niay use any insurance settlement to réduce - '
what you owe or repair the vehicle. 5 5. Used Car Buyers Guide. The information you see on

- What happens to returned insurance, main- the window form for this vehicle Is part of this contract.
-~ tenance;'service,:or;other. contract charges: if.we - information on .the -window . form -oveitides any

: - getra refund of-insurance, ‘maintenance, service; of contrary provisioiis.irthe contract of sale.”

N ther contract.fch‘arg_es, you agree that. we may Spanish' Translation: :Guia -para . compradores de

” subtract the refund from what you owe.,.- - vehiculog usados. La informacién- que ‘ve en ‘el

3 1 YOU PAY LATE OR BREAKYOUR OTHER PROMISES  fermulariode la ventanilia para este vehiculo fcrma
" 'a You may owe late charges. You will pay a late chargs, " " parte del. presente: contrato. La informacién del
. on each late payment as shown:.on the front! 7.~ formulario: de la ventanilla: deja. sin efeclo toda
Acceptance of a laté payment or late charge does not - - “disposicién en contrario contenida en el contrato de
excuse your late payment or mean: that you may keep ©oe venta. - : '
making late payments. :

§. Servicing and Collection Contacts.

You agree that we may try to contact you in writing, by e-mail, or using
S : - . .. . . prerecordedfartificial voice messages, lext messages, and autormnatic
Dol o o ‘ """ ielephone dialing systems, as the law allows. You also agree hat we

S O S T _ "7 may fry to contact you in;these and ‘other ways at any address or

TR A T 1elephoha'nimiber'yoﬁ,ﬁm"vidé\s;evemfmétéie?phone'numbertsacell
T e T "’pho‘nenﬁmbe[orihéwntédrésu!tsﬁn'a'd‘:argetoydu." -

7.. Applicable Law .
Federal law and the law of the state of our address
shown on the front of this contract apply to this contract.

NOTICE: ANY HOLDER OF THIS' CONSUMER CREDIT CONTRACT IS SUBJECT TO ALL CLAIMS AND DEFENSES WHICH
"THE DEBTOR COULD ASSERT AGAINST THE SELLER OF GOODS OR SERVICES OBTAINED PURSUANT HERETO OR
WITH THE PROCEEDS HEREOF. RECOVERY HEREUNDER BY THE DEBTOR SHALL NOT EXCEED AMOUNTS PAID BY
“THE DEBTOR HEREUNDER. T oo

i rbceciig NOTICE appias i 1o oo o Sefvice Obained ity forpersonal ey, orBousehoids. n ol ol cases
_Buyer will not assert against any subsequent holder or assignee of this contrac} any claims or defenses the Buyer (debtor) may have
against the Seller, or against the manufacturer of the vehicle or-equipment obtained under this contract. - - .

[
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
. COUNTY OF HORRY o Case No. 2016-CP-26-00937
Cali Alyson Emory, incﬁvidually and in a
representative capacity for all others
similarly situated,

Plaintiffs,

VS.

Thag, LLC, d/b/a Myrtle Beach

Miisubishi,

Defendant.

DEFENDANT’S MOTION TO ALTER OR AMEND AND TO HOLD IN ABEYANCE

Pursuant to Rule 59, SCRCP, Thag, LLC, d/b/a-Myrtle Beach- Mitsubishi (“Defendant™)
hereby moves to alter or amend the Court’s order dated and filed September 15, 2016 and mailed
to the parties on September 19, 2016 (the “Order”). Defendant received written notice that the
Order was to be filed on September 15, 2016, but did not receive the Order itself until September
22, 2016.

The Order denies thé parties’ respective motions to compel arbitration. As such, it is
imniediately appealable pursuant to S.C. Code Ann. § 15-48-200. Accordingly, Defendant asks
that this action be held in abeyance pending the resolution of this motion and any subsequent
appeal. This would include the filing of an amended complaint and any discovery.

The grounds for this motion to alter or amend are as follow:

1. Defendant agrees that the parties’ agreement does not provide the notice required
by S.C. Code Ann. § 15-48-10(a). However, invalid notice under this section does not render
arbitration language void for purposes of the Federal Arbitration Act, 9 US.C. § 1, et seq.
(“FAA™). See Zabinski v. Bright Acres Assocs., 346 5.C. 580, 553 S.E.2d 110 (2001) (“Although

the arbitration provision does not meet the technical requirements of section 15-48-10(a), the
inquiry does not end there. Inextricably linked with the question of the applicability of section

DM: 4686275 v.3
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15-48-10(a), is the impact of the FAA on this dispute.”). Thus, the Court’s Order should be
amended to include consideration of whether the arbitration language at issue is valid under the
FAA.

2. In the Order, the Court has improperly applied S.C. Code Ann. § 15-48-10(a) to
find “the arbitration clauses are void” and to invalidate language that is enforceable under the
FAA. This ruling was made on the Court’s own initiative—both parties had moved for
arbitration, the dispute between them related to the nature of that arbitration. The Court denied
both motions and instead ordered Plaintiff to file an amended complaint in the Circuit Court.
This treatment of S.C. Code Ann. § 15-48-10(a) in the Order has been preempted by the FAA

and is in error. As stated by the South Carolina Supreme Court, “[w]hile the parties may agree to

enforce arbitration agreements under state rules rather than FAA rules, the FAA will preempt
any state law that completely invalidates the pames agreement to arbxtrate " Zabinski, 346 S.C.
at 582,553 S.E.2d at 116. .

As previously argued by the Defendant, courts are to order ‘the arbitration of claims
pursuant to the FAA “unless it may be said with positive assurance that the arbitration clause is
not susceptible of an interpretation that covers the asserted dispute.” AT&T Techs., Inc. v.

Commc'ns Workers, 475 U.S. 643, 650 (1986) (citation and internal quotation marks omitted)
~ (emphasis added); see also diken v. World Fin. Corp. of §.C., 373 S.C. 144, 149, 644 §.E.2d 705,
708 (2007) (“Both state and federal policy favor arbitration of disputes and unless a court can say
with positive assurance that the arbitration clause is not susceptible to any interpretation that
covers the dispute, arbitration should generally be ordered.”) (citing Zabinski, 346 S.C. 580, 596-
97, 553 S.E.2d 110, 118-19). The Court’s ruling fails to consider the FAA at all, instead
addressing only the notice deficiency under S.C. Code Ann. § 15-48-10(a). This is inerror. The
Order should be amended to consider and address these arguments. When that analysis is
undertaken, the Court should rule that there is a valid agreement to arbitrate for purposes of the
FAA for the reasons previously provided by the Defendant.

3. The Court failed to address the Defendant’s request that any arbitration be
bilateral only (and not prosecuted on behalf of a class). As previously argued by the Defendant,
any arbitration in this case should be between the named parties and only the named parties.

4. Although there is no “Commercial Arbitration Association,” Defendant notes that
one of the leading arbitration organizations, the American Arbitration Association, provides
Commercial Arbitration Rules and Mediation Procedures for resolving commercial disputes. It
is likely the parties intended to invoke that arbitration organization and those rules in the section
referencing the “Commercial Arbitration Association.” In any event, the reference to the
“Commercial Arbitration Association” should not render that arbitration provision void as it
expresses a clear intent that any dispute be arbitrated.

CONCLUSION

For these reasons, the Court should reconsider its Order and compel bilateral arbitration

-~

consistent with the FAA. This motion will be supported by the laws of South Carolina and the

Page 2 of 3
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United States, applicable case law, arguments of counsel, and any other material the Court may

receive, including an appropriate memorandum of law. Defendant further incorporates and

renews its arguments made in its filings and at the hearing on the motions. In the meantime,

Defendant asks that this action be held in abeyance pending the resolution of this motion and any

subsequent appeal.

September |2‘ ), 2016

DM: 4686275 v.3

Respectfully submitted,

HAYNSWORTH SINKLER BOYD, P

LA

Jam S Y\Bec%r
M Caskey

1201 Main Street, 22nd Floor (29201-3226)
Post Office Box 11889 (29211-1889)
Columbia, South Carolina

(803) 779-3080

" Attorneys for Defendant Thag, LLC, d/b/a Myrtle

Beach Mitsubishi

Page 3 of 3
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO.: 16-CP-26-937
Cali Alyson Emory, individually
and in a representative capacity for
all others similarly situated,
Plaintiffs, PLAINTIFF’S REPLY TO DEFENDANT’S
' MOTION TO ALTER OR AMEND
AND TO HOLD IN ABEYANCE

VS.

Thag, LLC, d/b/a Myrtle Beach
Mitsubishi,

)
)
)
)
)
)
)
)
)
)
)
)
)
Defendant. )
)

1h:2 Hd €1 L2031

The Defendant has moved to alter or amend and to hold in abeyance this court’s Order
dated and filed Septémber 15, 2016. The Order denies both parties’ motions to compel
arbitration. The Plaintiff agrees with the Defendant that the Order is immediately appealable and
agrees that the Order should be modified in some particulars. Since the grounds for the
Defendant’s motion are stated in four numbered paragraphs, this reply will respond to each of the
numbered paragraphs in order.

1. The Plaintiff agrees that in cases involving interstate commerce, the notice
requirements of the South Carolina Uniform Arbitration Act cannot invalidate an otherwise valid
arbitration agreement. If there is an otherwise valid enforceable arbitration agreement and the
transaction involves interstate commerce, then the validity of the arbitration agreement is saved

by the Federal Arbitration Act. (See Zabinski vs. Bright Acres Assocs., 346 S.C. 580, 533 S.E.2d

110 (2001) and cases sited therein.) Therefore, the Plaintiff agrees with the Defendant that the

contract contains a valid enforceable arbitration agreement.
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2. The Plaintiff agrees that the court should consider the Federal Arbitration Act and

the Plaintiff agrees, as stated in paragraph oné, thg-t the Federal Arbitration Act preempts state
laws which would invalidate otherwise valid éxbitration agreements.

3. Although this is the shortest paragraph in the Defendant’s motion to alter, it is the
most significant. While both the Plaintiff and the Defendant agree that the arbitration clause is
valid, the parties disagree on whether the matter can proceed in arbitration on behalf of a class.
The Defendant has requested the court to order “bilateral” arbitration (non-class). The Plaintiff
maintains that the arbitrator may consider the Class allegations and may certify this as a clas‘s

action.

The present case has been styled as a Class Action under the Dealers Act. The Dealers

Act specifically provides for class actions. S.C. Code Ann. §56-15-110(2) provides “When such -

action is one of common or general interest to many persons or when the parties are numerous

and it is impracticable to bring them all before the Court, one or more may sue for the benefit of »

the whole, including actions for injunctive relief.”

The South Carolina Supreme Court addressed class actions under the Dealer’s Act in the

case of Herron v. Century BMV\\L 387 S.C. 525, 693 S.E.2d 394 .(2010) (Herron ). The Court
found that an Arbitration Aéreement which prohibited class actions in direct contravention of the
Dealers Act is against public policy. The Court noted that in addition to specifically providing
for class actions, the Dealers Act also provides that “Any contract or part therof or practice
thereunder in violation of any provision of this chapter shall be deemed against public policy and
shall be void and unenforceable.” S.C. Code §56-15-130. The Court went on to hold, “Stated
succinctly, the Legislafure has made clear that the public policy of this State is to provide

consumers with a non-waivable right to bring class action suits for violations of the Dealers Act
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and that any contract prohibiting a class action suit violates our State’s public policy and is void

and unenforceable.” (Emphasis added.) The Court affirmed the Trial Court’s Order in result,

denying the Motion to Compel Arbitration.

Shortly after the opinion in Herron I was issued, The United States Supreme Court

-

published its opinion in the case of AT&T Mobility, LLC v. Concepcion, 563 U:S. 333 (2011).

In Concepcion, The United States Supreme Court overturned a decision of the California Courts
which invaiidated a class éction waiver in an arbitration provision based upon the preemption of
the FAA. The United States Supreme Court then accepted certiorari on the Herron 1 case and
remanded the Herron I case with instructions for the South Carolina Supreme Court to reconsider
its opinion in Herron I in light of the Concepcion case. The South Carolina Supreme Court

affirmed Herron I because the issue of preemption had not been pfeserved for review in the

South Carolina proceedings. Herron v. Century BMW, 395 S.C. 461, 719 SE.2d 640 (2011).
(Herron II). Preemption is not an issue in- the present case because both parties agree that the
arbitration clause is valid. Therefore, Herroﬁ I applies to this case with full force and effect.

The arbitration agreement in Herron I contained a class action waiver. But the
Arbitration Agreement in the preseﬁt case DOES NOT have a class action waiver. The;efore,
the present cas»e is EVEN STONGER than Herron I and ﬂlis Court has even more reason té deny
the Defendant’s request for bilateral arbitration.

The contract was entered in Horry Cbunty, Sduth Carolina. Both parties are residents of
South Carolina. Presumably, the Defendant has a South Carolina Dealer’s license. The
Defendant is subject to the Dealer’s Act and is charged with knowled‘ge of the Class Action
provisions of the Act. All pérties to the transaction are aware of the application of the Dealer’s

Act. Therefore, the Contract of Sale is NOT SILENT as to class actions. The Contract makes
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specific reference to the application of South Carolina law, which would include the Dealer’s

Act and the provision for Class Actions. Therefore, this court cannot ignore the Class Action

—~

provision of the Dealer’s Act. This Court should not order bilateral (non-class) treatment.
4. The Plaintiff agrees that the Defendant’s poorly drafted reference to a non-
existent “Commercial Arbitration Association” does not render the arbitration provision void.

Since it is impossible to arbitrate this matter before a non-existent forum, the only logical

conclusion is to accept the forum in paragraph 10 on the reverse page of the Contract of Sale,

which specifies the forum as the South Carolina Uniform Arbitration Act. As argued in
Plaintiff’s initial brief, any ambiguity in the formation of the contract should be resolved in favor

of the non-drafting party, which would be the Plaintiff. Any ambiguity between arbitration

forums should be resolved in favor of the South Carolina Uniform Arbitration Act. The first part

of the Arbitration provision on the reverse page of the Contract of Sale states as follows:
Any controversy or claim arising out of or relating to this Contract, or breach

thereof, shall be settled in the county seat where the dealership is located by

arbitration pursuant to the Uniform Arbitration Act of South Carolina (S.C. Code
§15-48-10(a).). ..

The paragraph goes on to make passing reference to the American Arbitration
Association. But the first part of the paragraph is binding on the Defendant and requires

oI we I
arbitration pursuit to the South Carolina UAA.

The South Carolina UAA is a complete and comprehensive statute which sets forth all
processes necessary to gévem arbitration. It was derived from the Uniform Arbitration Act and
adapted to the State of South Carolina. It was initially enacted in 1978 and has stood the test of
time. The Legislature has had almost forty years to make any refinements and _revisions which
they may desire to the UAA. In short, it is a tried, true and tested method and forum for

arbitration. The Contract of Sale drafted by the Defendant and presented to the Plaintiff as a
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contract of adhesion. It specifically states that arbitration will be pursuant to the UAA. The

Plaintiff is entitled to rely on this contractual provision between the parties.

' The UAA has been adopted in 49 states. See Uniformlaws.org. It is completely

comprehensive 1n nature. It covers the validity of arbitration agreements, §15-48-10; the
particular proceedings to compel or stay arbitration, §15-48-20; the method of appointmentAof
arbitrators, §15-48-30; the conduct and record of the arbitration hearing, §15-48-50; the rules
concerning joinder of partigs, §15-48-60; representation by an attorney, §15-48-70; subpoenas,
witnesses and depositions, §15-48-80; the method of delivering a decision, §15-48-90; any
changes in the awar@jgy the arbitrator, §15-48-100; fees and expenses of arbitration, §15-48-110;
the confirmation ,i; an award, §15-48-120; the vacating of an award, §15-48-130; the
modification or correction of an award, §15-48-140; entry of judgment, §15-48-150, 160; the
rﬁethod of applications to court, §15—48—170; determiping questions of law and fact, §15-48-180;
venue, §15-48-190; and appeals, §15-48-200.

The UAA anticipates an action to be ﬂlea in the Circuit Court to address issues dealing

with arbitration. Section 15-48-20(a) states “On the application of a party showing an agreement

described in §15-48-10, and the opposing party’s refusal to arbitrate, the court shall order the

parties to proceed with arbitration, but if the opposing party denies the existence of the
agreement to arbitrate, the court shall proceed summarily to the determination of the issue so
raised and shall order arbitration if found for the moffmg party, otherwise, the application shall
be denied.” (Emphasis added.)

The UAA anticipates court involvement. The court cannot make any findings or order
any action unless there is a filing with the Court. Thereis no c;ther process stated in the UAA for

filing the Arbitration Complaint. The only way to put these matters before the court is to file a
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complaint in arbitration as the Plaintiff has done in this case. The UAA is a far superior forum
J

for arbitration and the Plaintiff should be allowed to arbitrate under it and not forced to Ig@/yfa/

arbitrate through the AAA.

CONCLUSION

The plaintiff agrees that the Court should reconsider its Order and compel arbitration

pursuant to the South Carolina Uniform Arbitration Act. The Plaintiff requests the Court to

deny the Defendant’s Motion for bilateral arbitration. .T§he plaintiff would also.reque;t the Court

e

to hold that Herron I requires the arbitrator to follow the Dealer’s Act provision for class action
treatment, especially since there is no class action waiver.
Respectfully submitted,

NNELL & CONNOR, P.C.

/
~Sidney g%nnor, v
Posf Office Drawer 14547
Sturfside Beach, SC 29587

(843) 238-5648
sconnor@classactlaw.net

Attomey for Plaintiffs
October ZZ, 2016
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STATE OF SOUTH CAROLINA ' IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY Case No. 2016-CP-26-00937
Cali Alyson Emory, individually and in a
representative capacity for all others
similarly situated,

- Plaintiffs,

Vs.

Thag, LLC, d/b/a Myrtle Beach
~ Mitsubishi,

Defendant.

DEFENDANT’S REPLY IN FURTHER SUPPORT OF ITS MOTION TO ALTER OR
" AMEND AND TO HOLD IN ABEYANCE

Thag, LLC, d/b/a Myrtle Beach Mitsubishi (“Defendant”) submits this reply in further
support iof its motion to alter or amend the Court’s order dated and filed September 15, 2016.
Plaintiff’s response to the motion concedes two key points: (1) there is “a valid enforceable
arbitration agreement;” and (2) the Federal Arbitration Act, 9U.S.C. § 1, et seq. (“FAA”) applies
and preempts state law that would defeat otherwise valid arbitration agreements. Plaintiff further
concedes the mandatory notice provisions of the South Carolina Uniform Arbitration Act ¢sC
Act”) found in S.C. Code Ann. § 15-48-10(a) are not met. Given the application of the FAA and
its preemption of state law to the extent it would invalidate arbitration pursuant to the FAA, the
Court should compel the parties to engage in bilateral arbitration before the American
Arbitration Association (“AAA”).

" Plaintiff inexplicably contends that the SC Act applies even though the notice provisions
are né_t met. The SC Act is not an arbitration forum, like the AAA, which empanels qualified

arbitrators and administers arbitration proceedings. The SC Act is a set of statutory rules,

DM: 4708784 v.3
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analogous to the FAA, for enforcing arbitration provisions that are subject to the SC Act. As the
Plaintiff concedes, there is no “agreement described in § 15-48-10” of the SC Act in this case,
and thus, the provisions of S.C. Code Ann: § 15-48-20 do not apply and arbitration may not be
compelled pursuant to the SC Act. Defendant has not waived this issue. Instead, Defendant has
argued, and the Plaintiff agrees, that the FAA applies and arbitration should be compelled
accordingly.

The FAA provides

If in the agreement provision be made for a method of naming or-appointing an-
arbitrator or arbitrators or an umpire, such method shall be followed, but if no
method be provided therein, or if a method be provided and any party thereto
shall fail to avail himself of such method, or if for any other reason there shall be
a lapse in the naming of an arbitrator or arbitrators or umpire, or in filling a
vacancy, then upon the application of either party to the controversy the court
shall designate and appoint an arbitrator or arbitrators or umpire, as the case may
require, who shall act under the said agreement with the same force and effect as
if he or they had been specifically named therein; and unless otherwise provided
in the agreement the arbitration shall be by a single arbitrator.

9 U.S.C. § 5 (emphasis added). Here, the agreement provides in Paragraph 10 that arbitration
will be conducted pursuant to the AAA rules, which include provisions relating to filing of

demands and the selection of arbitrators. This is not a “passing reference” as suggested by the

Plaintiff, but rather a clear indication of the rules appliéable to any arbitration between the parties.

There is nothing ambiguous about the parties’ agreement that the AAA rules apply.

As far as whether the arbitration should be on behalf of a class or bilateral arbitration
between the named parties only, this issue has been addressed by the United States Supreme
Court and the Fourth Circuit in interpreting the FAA. Stolt-Nielsen S.A. v. AnimalFeeds
International Corp., 559 U.S. 662, 130 S. Ct. 1758 (2010); Dell Webb Communities, Inc. v.
Carlson, 817 F.3d 867, 875-76 (4ﬂ1 Cir. 2016). As set forth in Stolt-Neilson, the question is

“whether the parties agreed fo authorize class arbitration.” Id. at 687 (emphasis in original).
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This issue was not addressed in Herron v. Cénlwy BMW, 387 S.C. 525, 693 S.E.2d 394 (2010)
(“Herron I”), cert. granted, judgment vacated sub nom. Sonic Auto., Inc. v. Walts, 563 U.S‘. 971,
131 S. Ct. 2872, 179 L. Ed. 2d 1184 (U.S.S.C. 2011), and opinion reinstated, 395 S.C. 461, 719
S.E.2d 640 (2011) (“Herron II”") because the South Carolina Supreme Court there found that the
" issue of federal preemption by operation of the FAA was not preserved. Herron I, 395 S.C. at

470, 719 S.E.2d at 644-45.

In this case, preemption and arbitrability under the FAA are squarely before the Court,
and as a result, Herron I does not apply to this analysis.! Instead, and as previously argued, the
parties” agreement does not provide for class arbitration, and thus it may not be compelled. In
discussing the differences between bilateral and class arbitration, the Fourth Circuit stated:

When parties agree to forgo their right to litigate in the courts and in favor
of private dispute resolution, they expect the benefits flowing from that -
decision: less rigorous procedural formalities, lower costs, privacy and
confidentiality, greater efficiency, specialized adjudicators, and—for the
most part—finality. These benefits, however, are dramatically upended in
~class arbitration, which brings with it higher risks for defendants. See
Stoli-Nielsen, 559 U.S. at 686-87, 130 S.Ct. 1758 (contrasting the high
stakes of class-action arbitration with its limited scope of judicial review).

[n bilateral arbitration, the lack of rigorous procedural rules greatly
increases the speed and lowers the cost of the dispute resolution, but in
class arbitration, procedural formality is required, reducing—or
eliminating altogether—these advantages. This is because the arbitrator
must determine, before ruling on the merits, whether to certify the class,
whether the named parties satisfy mandatory standards of representation
and commonality, how discovery will function, and how to bind absent
class members. [AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 348
49(2011)]. In turn, costs and time increase. See id (finding that the
average bilateral arbitration begun between January and August 2007
reached a final disposition in four-to-six months, whereas none of the class

! Defendant further notes that the claim here differs from that in Herron / in that it alleges a single claim for
negligence, and is only indirectly “styled as a [c)lass [a]ction under the Dealers Act.” Pitf. Reply at 2. Moreover,
there are numerous reasons why a class action should not be certified under Rule 23 or the Dealers Act, but those
issues are not presently before the Court.

Page 3 of 5

DM: 4708784 v3

83



arbitrations initiated as of September 2009 had resulted in a final merits

award, and the average time from filing to resolutionj—through settlement,

withdrawal, or dismissal, not judgment on the merits—was 630 days).
Dell Webb Communities, Inc. v. Carlson, 817 F.3d 867, 875-76 (4th Cir.-.2’016). For this reason,
parties cémot bé forced to arbitrate on a class-wide basis absent “a contractual basis for
concluding that the party agreed to do so.” Stolt-Nielsen, 589 U.S. at 684. Further, “[a]n
implicit agreement to authorize class-action arbitration, [ ] is not a term th;xt the arbitrator may
infer solely from the fact of the parties’ agreement to arbitrate.” /d. at 685. “We think that the
differences between bilateral and class-action arbitration are too: great-for-arbitrators to presume,
consistent with fheir limitgd powers under the FAA, that the parties’ mere silence on the issue of
class-action arbitration constitutes consent to resolve their disputes in class proceedings.” /d. at
687. |

Here, it is ;Lndisi)utéble fh.at the partiés’ agreement does not include any reference to cfass-
wide arbitration, class actions, or any other language that would suggest an agreement by either
party to engage in class-wide arbitration. Instead, the agreement provides that it relates to “this
contract” (§ 10) and thgt is it between “DEALER, and the undersigned Buyer(s)” (BAILMENT
AGREEMENT) and applies to disputes relating to “the above described vehicle” (/d.). Nothing
about the agreement suggests that it relates to any other claim or parties, much less a class-wide
arbitration. As a result, there is no evidence the “parties agreed to authorize class arbitration”
and Plaintiff should be compelled to bilateral arbitration only.

Plaintiff’s argument that the parties are imputed with knowledge of the Dealers’ Act is
unavéiling——if general knowledge that there might be some ability to bring a class action ‘under
sorﬁe statute or rgle was sufficient evidence of intent, courts could find that intent in every case

given the general applicability of Rule 23 in state and federa! courts. This cannot override the
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plain language of the agreement, which only relates to this buyer, this seller, and this vehicle, and

the rulings of the United States Supreme Court and the Fourth Circuit in applying the FAA.

" CONCLUSION

For these reasons and those presented previously, the Court should reconsider its Order

and compel bilateral arbitration consistent with the FAA.

October 13, 2016

DM: 4708784 v3
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Respectfully submitted,

HAYNSWORTH SINKLER BOYD, P.A.

ker
ary M. Caskéyj ‘

1201 Main Street, 22nd Floor (29201-3226)
Post Office Box 11889 (29211-1889)
Columbia, South Carolina

(803) 779-3080

Attorneys for Defendant Thag, LLC, d/b/a Myrtle
Beach Mitsubishi
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STATE OF SOUTH CARCLINA IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY Case No. 2016-CP-26-00937

Cali Alyson Emory, individually and ina
representative capacity for all others
similarly situated,

Plaintiffs,

ORDER
vs.

Thag, LLC, d/b/a Myrtle Beach
Miisubishi, :

»Defendant.

Having fully considered the motion of Thag, LLC, d/b/a Myrtle Beach Mitsubishi
(“Defendant”) to alter or amend the Court’s order dated and filed September 15, 2016, the Court
hereby grants the motion and withdraws and replaces its earlier order as follows: |

This matter came to be heard before me at the Horry County Courthouse on Wednesday,
September 7,2016. Attorney L. Sidney Connor, IV appeared for Plaintiff and Attorney James Y.
Becker appeared for the Defendant. Plaintiff moved to compel arbitration pursuant to the South
Carolina Uniform Arbitration Act (“SC Act”). Defendant moved to stay the proceedings and
compe! bilateral arbitration pursuant to the Federal Afbitration Act (“FAA™,9US.C. § 1, et
seq..

The parties agree on three key points: (1) the mandatory notice provisions of the SC Act
found in S.C. Code Ann. § 15-48-10(a) are not met; (2) there is a valid enforceable arbitration
agreement;” and (3) the FAA applies and preempts state law that would defeat otherwise valid

arbitration agreements. The parties disagree on the form the arbitration should take.

. Page 10of 4
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The Court finds that its rulings must be guided by the FAA as the mandatory notice
provisions of the SC Act have not been met. The FAA provides

If in the agreement provision be made for a method of naming or appointing an

arbitrator or arbitrators or an umpire, such method shall be followed, but if no

method be provided therein, or if a method be provided and any party thereto

shall fail to avail himself of such method, or if for any other reason there shall be

a lapse in the naming of an arbitrator or arbitrators or umpire, or in filling a

vacancy, then upon the application of either party to the controversy the court

shall designate and appoint an arbitrator or arbitrators or umpire, as the case may

require, who shall act under the said agreement with the same force and effect as

if he or they had been specifically named therein; and unless otherwise provided

in the agreement the arbitration shall be by a single arbitrator.

9 U.S.C. § 5 (emphasis added). Here, the agreement unequivocally provides in Paragraph 10 that
arbitration will be conducted pursuant to the AAA rules, which include provisions relating to
filing of demands and the selection of arbitrators. This is not a “passing reference” as suggested
by the Plaintiff, but rather a clear indication of the rules applicable to any arbitration between the
parties. There is nothing ambiguous about the parties’ agreement that the AAA rules apply.

As far as whether the arbitration should be on behalf of a class or bilateral arbitration
between the named parties only, this issue has been addressed by the United States Supreme
Court and the Fourth Circuit. Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 559 U.S.
662, 130 S. Ct. 1758 (2010); Dell Webb Communities, Inc. v. Carlson, 817 F.3d 867, 875-76 (4th
" Cir. 2016). Under these cases, the question before the Court is “whether the parties agreed o
" authorize class arbitration.” Id. at 687 (emphasis in original). This issue was not addressed in

Herron v. Century BMW, 387 S.C. 525, 693.S.E.2d 394 (2010) (“Herron I”), cert. granted,
Jjudgment vacated sub nom. Sonic Auto., Inc. v. Watts, 563 U.S. 971, 131 S. Ct. 2872, 179 L. Ed.

2d 1184 (U.S.S.C. 2011), and opinion reinstated, 395 S.C. 461, 719 S.E.2d 640 (2011) (“Herron
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II”") because the South Carolina Supreme Court there found that the issue of federal preemption
by operation of the FAA was not preserved. Herron I, 395 S.C. at 470, 719 S.E.2d at 644-45.

In this case, preemption and arbitrability under the FAA are squarely before the Court,
and as a result, Herron I does not apply to this analysis. Instead, the Court looks to the guidance
provided by the United States Supreme Court and the Fourth Circuit. In discussing the
differences between bilateral and class arbitration, the Fourth Circuit stated:

When parties agree to forgo their right to litigate in the courts and in favor of
private dispute resolution, they expect the benefits flowing from that decision:
less rigorous procedural formalities, lower costs, privacy andconfidentiality,
greater efficiency, specialized adjudicators, and—for the most part—finality.
These benefits, however, are dramatically upended in class arbitration, which
brings with it higher risks for defendants. See Srolt-Nielsen, 559 U.S. at 686-87,
130 S.Ct. 1758 (contrasting the high stakes of class-action arbitration with its
limited scope of judicial review).

[1]n bilateral arbitration, the lack of rigorous procedural rules greatly increases the
speed and lowers the cost of the dispute resolution, but in class arbitration,
procedural formality is required, reducing—or eliminating altogether—these
advantages. This is because the arbitrator must determine, before ruling on the
merits, whether to certify the class, whether the named parties satisfy mandatory
standards of representation and commonality, how discovery will function, and
how to bind absent class members. [AT&T Mobility LLC v. Concepcion, 563 U.S.
333, 348-49(2011)]. In turn, costs and time increase. See id. (finding that the
average bilateral arbitration begun between January and August 2007 reached a
final disposition in four-to-six months, whereas none of the class arbitrations
initiated as of September 2009 had resulted in a final merits award, and the
average time from filing to resolution—through settlement, withdrawal, or
dismissal, not judgment on the merits—was 630 days).

Dell Webb Communities, Inc. v. Carlson, 817 F.3d 867, 875-76 (4th Cir. 2016). Thus, parties
cannot be fofced to arbitrate on a class-wide basis absent “a contractual basis for concluding that
the party agreed to do so.” Stolt-Nielsen, 589 U.S. at 684. Further, “[a]n implicit agreement to

authorize class-action arbitration, | ] is not a term that the arbitrator may infer solely from the
Page 30f 4
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fact of the parties” agreement to arbitrate.” Id. at 685. *“We think that Lﬁe differences between
bilateral and class-action arbitration are too great for arbitrators to presume, consistent with their
limited powers pnder the FAA, that the parties’ mere - silence on the issue of class-action
arbitration constitutes consent to resolve their disputes in class proceedings.” Id. at 687.

Here, the parties’ agreement does not include any reference to class-wide arbitration,
class actions, or any other language that would sugg;st an agreement by either party to engage in
class-wide arbitration. Instead, the agreement provides that it relates to “this contract” (f 10) and
that_is. it between “DEALER, and the underﬁigned Buyer(s)” (BAILMENT AGREEMENT) and
applies to disputes relating to “the above described vehicle” (Id.j. Nothing about the agreement
suggests that it relates to any other claim or parties, much less a class-wide arbitration. As a
resuﬁ, the parties have only agreed to submit disputes for bilaterai arbitration.

CONCLUSION

The Court hereby. grants Defendant’s motion to alter or amend and withdraws it earlie_r
order. The Court further grants the Defendant’s Motion to Sfay Proceedings and Compel
Bilateral Arbitration and denies Plaintiff’s Motion to Compel Arbitration under the SC Act. Any
demand for arbitration filed by Plaintiff should be made pursuant to the AAA and shall be
bilateral only.

IT IS SO ORDERED.

Steven H. John, Resident Circuit Judge for
the Fifteenth Judicial Circuit
Conway, SC

October __, 2016
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Sid ’Cdnnor

From: Sid Connor
Sent: Thursday, December 08, 2016 2:32 PM
To: * John, Steven H. Law Clerk (Elizabeth Collins); Becker, James
. Cc : Caskey, Mary; Spruill, Sarah : .
Subject: RE: Cali Alyson Emory v. Myrtle Beach Mitsubishi 2016-CP-26-937
Attachments: Emory brief.pdf

Judge John, see attached brief, as requested in the email below.
Very Truly Yours,

Sid Connor

From: John, Steven H. Law Clerk (Elizabeth Collins) [mailto:SJohnl C@sccourts.org]
Sent: Tuesday, November 22, 2016 1:14 PM

To: Becker, James; Sid Connor

Cc: Caskey, Mary; Spruill, Sarah

Subject: RE: Cali Alyson Emory v. Myrtle Beach Mitsubishi 2016-CP-26-937

Good afternoon, .

Judge John has reviewed the responses of both parties. The Court agrees that the arbitration provision does not
meet the requirements of the South Carolina statue. E urther, the Court agrees that the FAA applies, allowing the
provision to be held valid.

However, Judge John requests each party submit a written response by noon on December 9th addressing the
following: (1) briefly clarify your position on the substantive law to apply to the arbitration, and (2) whether the
issue of class-wide vs. bilateral arbitration is an issue of contract interpretation for the arbitrator or for the
Court.

Thank you,

Elizabeth Collins

Law Clerk to the Honorable Steven H. John Circuit Judge for the 15th Judicial Circuit
Phone: (843) 915-6697

Fax: (843) 915-5859

————— Original Message-----

From: Becker, James | mailto:jbecker@hsblawfirm.com]

Sent: Wednesday, October 12, 2016 11:36 AM

To: John, Steven H. Law Clerk (Elizabeth Collins) <SJ ohnL C@sccourts.org>; Sid Connor
<sconnor(@classactlaw.net> A .

Cc: Caskey, Mary <mcaskev@hsl§1awﬁrm.com>; Spruill, Sarah <sspruill@hsblawfirm.com>
Subject: RE: Cali Alyson Emory v. Myrtle Beach Mitsubishi 2016-CP-26-937

Thank you, and we will send it to you via email tomorrow.

James Y. Becker | Attorney | Haynsworth Sinkler Boyd, P.A.

1




Lynn Benton

From: Sid Connor

Sent: Thursday, December 08, 2016 2:32 PM

To: o . John, Steven H. Law Clérk (Elizabeth Collins); Becker, James

Cc: Caskey, Mary; Spruill, Sarah

Subject: RE: Cali Alyson Emory v. Myrtle Beach Mitsubishi 2016-CP-26-937
Attachments: Emory brief pdf

judge John, see attachéd brief, as requested in the email below.
Very Truly Yours,
Sid Connor

————— Original Message---— ~

From: John, Steven H. Law Clerk (Elizabeth Collins) [mailto;SlohnLC@sccourts.org]
Sent: Tuesday, November 22, 2016 1:14 PM

To: Becker, James; Sid Connor

Cc: Caskey, Mary; Spruill, Sarah

Subject: RE: Cali Alyson Emory v. Myrtle Beach Mitsubishi 2016-CP-26-937

Good afternoon,

Judge John has reviewed the responses of both parties. The Court agrees that the arbitration provision does not meet
the requirements of the South Carolina statue. Further, the Court agrees that the FAA applies, allowing the provision to
be held valid.

However, Judge John requests each party submit a written response by noon on December 9th addressing the following:
(1) briefly clarify your position on the substantive law to apply to the arbitration, and (2) whether the issue of class-wide
vs. bilateral arbitration is an issue of contract interpretation for the arbitrator or for the Court.

Thank you,

Elizabeth Collins

Law Clerk to the Honorable Steven H. John Circuit Judge for the 15th Judicial Circuit
Phone: (843) 915-6697

Fax: (843) 915-5859

From: Becker, James [mailto: 1becker@hsb|awfrm com]

Sent: Wednesday, October 12, 2016 11:36 AM ' d

To: John, Steven H. Law Clerk (Elizabeth Collins) <SjohnLC@sccourts.org>; Sid Connor <sconnor@classactiaw.net>
Cc: Caskey, Mary <mcaskey@hsblawfirm.com>; Spruill, Sarah <sspruill@hsblawfirm.com>

Subject: RE: Cali Alyson Emory v. Myrtle Beach Mitsubishi 2016-CP-26-937

Thank you, and we will send it to you via email tomorrow.

James Y. Becker | Attorney | Haynsworth Sinkler Boyd, P.A. :
1201 Main St., 22nd Floor, Columbia, South Carolina 29201-3232 ibecker@hsblawfirm.com | 803.540.7706

—--Original Message-----



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) ‘ FIFTEENTH JUDICIAL CIRCUIT
)

COUNTY OF HORRY CASE NO.: 16-CP-26-937
Cali Alyson Emory, individually )
and in a representative capacity for )
all others similarly situated, )
)  PLAINTIFF’S BRIEF IN RESPONSE TO ISSUES
‘ Plaintiffs, ) RAISED BY THE COURT REGARDING
Vs, ) DEFENDANT’S MOTION TO ALTER
: ) OR AMEND AND TO HOLD IN
Thag, LLC, d/b/a Myrtle Beach ) ABEYANCE
Mitsubishi, )
)
Defendant. )
)

The Defendant has moved to alter or amend and to hold in abeyance this court’s Order
dated and filed September 15, 2016. The Defendant has submitted a Memorandum in support of
its Moﬁon and the Plaintiff has replied to the Motion. The Court has requested the parties to
address two issues as follows:

1. To clarify our position on which forum is appropriate for the arbitration; apd

2. Whether the issue of Class Wide versus Bilateral Arbitration is an issue of
contract interpretation for the arbitrator or for the Court.

1. Clarification of our position on which forum is appropriate for the arbitration.

The Plaintiff addressed this issue comprehensively under Item No. 4 in ber Reply Brief.
The Plaintiff believes that the appropriate arbitration forum is set forth in the South Carolina
Uniform Arbitration Act. The arbitrator(s) would be chosen according to the SCUAA and the

rules of the SCUAA would apély. The contract specifically states that the SCUAA is the

appropriate forum. The SCUAA is also a more appropriate forum for the litigation of Class

Action claims.
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2. Whether thé issue of Class Wide versus Bilateral Arbitration is an issue of

contract interpretation for the arbitrator or for the Court.

The issue of Class Wide versus Bilateral Arbitration is an issue to be decided by this
Court. S.C. Code Ann. §15-48-20(a) states “On the application of a party showing an agreement

described in §15-48-10, and the opposing parties’ refusal to arbitrate, the Court shall order the

parties to proceed with arbitration, but if the opposing party denies the existence of the

agreement to arbitrate, the Court shall proceed summarily to. the determination of the issue so

raised and shall order arbitration if found for the moving party, otherwise, the application shall
be denied.” (Emphasis added)

The Defendant has made a Motion for the Court to deny Class Wide Arbitration. The
Defendant’s Motion to Deny Class Wide Treatment is essentially a motion to take away the
Plaintiff’s right to class wide arbitration and is therefore in essence a “refusal to arbitrate” under
.§15-48-20(a). Since the Defendant refuses to arbitrate on a class wide basis, this issue has
become a gateway issue to arbitration and placed squarely within this Court’s jurisdiction. This
Court should order that the Arbitrator is required to arbitrate this matter as a Class Action
pursuant to the Dealers Act and Rule 23.

In the case of Dell Webb Communities. Inc. v. Carlson, 817 F.3d 867 (4™ Cir. 2016), the

Fourth Circuit held in the context of Federal Rule 23 that, unless the parties clearly and
unmist;akably agree otherwise, whether an Arbitration Agreement provides for Class Arbitration
is a matter for Judicial resolution. While Dell Webb is a Federal decision, the reasoning of Dell
Webb certainly applies to this case because: 1) The contract itself does not deny class action
treatment; 2) The Dealers Act specifically provides for Class Action treatment; and 3) The

South Carolina Uniform Arbitration Act specifically provides that the Circuit Court has
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jurisdiction to decide the validity and scope of arbitration. The issue of Class Wide versus
Bilateral Arbitration is one for judicial deterrrﬁna_ﬁoﬁi
K_ELAH;R, ONNELL & CONNOR, P.C.

R -.:3/ ~""

Jmor, IV
Post Office Drawer 14547
Surfside Beach, SC 29587

(843) 238-5648
sconnor(@classactlaw.net
— Attorney for Plaintitfs
Decembef/,g/zi, 2016
3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ' ' © . Case No. 2016-CP-26-00937
Cali Alyson Emory; individually and ina |
representative capacity for all others
similarly situated,

Plaintiffs,

VS.

Thag, LLC, d/b/a Myttle Beach
Mitsubishi, ‘

Defendant.

DEFENDANT’S SUPPLEMENTAL MEMORANDUM IN F URTHER SUPPORT OF ITS
MOTION TO ALTER OR AMEND AND TO HOLD IN ABEYANCE

. The Court has requested that the parties provide additional bn'eﬁ'ng on the following two
issues: “(1) briefly clarify your position on the substantive law to apply to the arbitration, and (2)
whether the issue of class-wide vs. bilateral arbitration is an issue of contract interpretation for
.the arbitrator or for the Court.” In answering these questions, the Court should begin its analysis
with the following three points on which the parties agree: (1) the mandatory notice provisions of
the South Carolina Uniform Arbitration Act (“SC Act”) found in S.C. Code Ann. § 15-48-10(a)
are not met; (2) there is a valid enforceable arbitration agreement; and (3) the Federal Arbitration
Act, 9 US.C. § 1, ef seq. (“FAA”) applies and preempts state law that would defeat otherwise
valid arbitration agreements.

1. What is the applicable law and arbitration forum?
This question is governed by the FAA, because the mandatory notice provisions of the
SC Act have not been met. See Zabinski v. Bright Acres Assocs., 346 S.C. 580, 553 S.E.2d 110

(2001). The FAA provides

DM: 4767826 v.5
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If in the agreement provision be made for a method of naming or appointing an
arbitrator or arbitrators or an umpire, such method shall be followed, but if no
method be provided therein, or if a method be provided and any party thereto
shall fail to avail himself of such method, or if for any other reason there shall be
a lapse in the naming of an arbitrator or arbitrators or umpire, or in filling a
vacancy, then upon the application of either party to the controversy 'the court
shall designate and appoint an arbitrator or arbitrators or umpire, as the case may
require, who shall act under the said agreement with the same force and effect as
if he or they had been specifically named therein; and unless otherwise provided
in the agreement the arbitration shall be by a single arbitrator.

9 U.S.C. § 5 (emphasis added).

Here, the arbitration agreement provides in Paragraph 10 that arbitration will-be-

conducted pursuant to the AAA rules, which include provisions relating to filing of demands and
the selection of arbitrators. This is not a “passing reference” as suggested by the Plaintiff, but
rather a clear indication of tﬁc rules applicable to any arbitration between the parties. Since the
arbitration agreement does not satisfy the notice requirements of the SC Aci, there is nothing
ambiguous about the parties’ agreement that the AAA rules apply.

In the alternative, if the Court finds that no method has been agreed by the parties, then as
the FAA clearly provides, “upon the application of either party to the controversy the court shall
desigﬁate and appoint an arbitrator or arbitrators or umpire, as the case may require, who shall
act under the said agreement with the same force and effect as if he or they had been specifically
named therein; and unless otherwise provided in the agreement the arbitration shall be by a
single arbitrator.” In no event, however, will the SC Act apply givén the failure to provide the

required notice.

Page 2 of §
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2. [Is the issue of whether this matter should proceed as a bi-lateral or class
arbitration a question of arbitrability to be resolved by the Court a§ part of its ruling on
the parties’ respective motions to compel arbitration?

The Fourth Circuit, applying the FAA, has answered this question:

Because the primary goal in enforcing an arbitration agreement is to discern and

honor party intent, and because of the fundamental differences between bilateral

and class arbitration—which change the nature of arbitration altogether—we hold
that whether parties agree to class arbitration is a gateway question for the court.

Dell Webb Communities, Inc. v. Carlsen, 817 F.3d°867, 869 (4th Cir. 2016) cert..denied sub_nom.

Carlson v. Del Webb Communities, Inc. (U.S. Dec. 5,2016)). In Dell Webb, the Fourth Circuit
reversed the District Court’s failure to rule on this threshold issue of arbitrability as follows:
In this case, the parties did not unmistakably provide that the arbitrator would
decide whether their agreement authorizes class arbitration. In fact, the sales
agreement says nothing at all about the subject. Accordingly, the district court
erred in concluding that the question was a procedural one for the arbitrator. We
therefore reverse the district court’s order denying Pulte’s motion for partial
summary judgment, vacate the judgment dismissing the Petition, and remand for
further proceedings. On remand, the district court shall determine whether the
parties agreed to class arbitration.
Id. at 877. Accord Chesapeake Appalachia, LLC v. Scout Petroleum, LLC, 809 F.3d 746 (3rd
Cir. 2016) (holding that the availability of class arbitration is a substantive dispute for the court
to decide); Reed Elsevier, Inc. ex rel. Lexis Nexus Div. v. Crockett, 734 F.3d 594, 2013 WL
5911219 (6th Cir. 2013), cert. denied, __ U.S. , 134 S.Ct. 2291, 189 L.Ed.2d 173 (2014)
(same).
The same rule should be applied in this case, and the Court should find that this action
should proceed in bi-lateral arbitration before the AAA because the arbitration agreements here

do not allow for class arbitration, In Stolt-Nielsen S.A. v. AnimalFeeds International Corp., the

United States Supreme Court reiterated its refusal to “force unwilling parties to arbitrate contrary

Page 3 of S
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to their cxj)ectations,” and announced a rule for determining whether an arbitration agreement
permits class ‘arbitration. 559 U.S. 662, 130 S. Ct. 1758 (2010). The Court found that “class
arbitration changes the nature of arbitration to such a degree that it cannot be presumed the
parties consent to it by simply agrecing to submit their disputes to an arbitrator,” /d. at 685, 130
S. Ct. 1758; Dell Webb Communities, Inc. v. Carlson, 817 F.3d 867, 875-76 (4th Cir. 2016)
(explaining the fundamental differences between bilateral and class arbitration).

Thus, the Supreme Court has ruled that parties cannot be forced to arbitrate on 2 class-
wide basis absent “a contractual basis for concluding that the party agreed to do so.” Siolt-
Nielsen, 589 U.S. at 684. Further, “[a]n implicit agreement to authorize class-action arbitration, [
] is not a term that the arbitrator may infer solely from the fact of the parties’ agreement to
arbitrate.” Id. at 685. “We think that the differences between bilateral and class-action
arbitration are too great for arbitrators to presume, consistent with their limited powers under the
FAA, that tﬁe parties’ mere silence on the issue of class-action afbitration constitutes consent to
resolve their disputes in class proceedings.” Id. at 687.

Here, it is indisputable that neither of the arbitration agreements include any agrégmcnt
by the parties to class-wide arbitration. There is no reference to class a(;tions or other parties or
any other term that would imply an agreement to engage in class-wide arbitraiion. Instead, the
parties’ agreement specifies that it relates only to “this contract” (§ 10) and that it is only
between “DEALER, and the undersigned Buyer(s)” (BAILMENT AGREEMENT) (emphasis
added) and applies only to disputes relating to “the above described vehicle.” As a result,

Plaintiff should be compelled to bilateral arbitration only.

[signature on following page]

Page 4 of 5§
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Respectfully submitted,

December 8, 2016

DM: 4767826 v.5

HAYNSWORTH SINKLER BOYD, P.A.

By: \ '
Jamjes Y. BecKer \
Mapy M. Cask

1201 Main Street, 22nd Floor (29201-3226)

Post Office Box 11889 (29211-1889)

Columbia, South Carolina
(803) 779-3080

Attorneys for. Defendant Thag, LLC, d/b/a Myrtle
Beach Mitsubishi ' .

Page S of §

101



Certificate of Counsel

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other matgrial.

s
"Sidrey Conrior, IV
Post Office Drawer 14547
Surfside Beach, SC 29587-4547
(843) 238-5648

Attorneys for Appellants

May 19, 2017

MAY 26 2017
SC Court of Appeals
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