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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

appEAL FROM LEXINGTON county  J@ ECEIVE])

Court of Common Pleas ‘
MAY 24 20f
William P. Keesley, Circuit Court Judge ! .
SC Court of Appeals
Appellate Case No. 2016-002487
Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal
Representatives of the Estate of Evan Morris Myers, Appellants,
V.
The Consolidated Employee Recreation Clubs, a non-profit organization a/k/a
Pine Island Club at Lake Murray; South Carolina Electric and Gas Holding
Company, Inc.; SCANA, Respondents.

APPELLANTS’ RETURN TO
RESPONDENT’S MOTION TO DISMISS

TO: THE HONORABLE JUDGES OF THE COURT OF APPEALS OF SOUTH CAROLINA:

In response to the Court’s granting Respondents’ first Motion to Strike, (Ex. A), Appellants
filed an Amended Designation of Matter to be Included in the Record on Appeal. (Ex. B).
Respondents filed a second motion to strike designations that this Court received on May 11, 2017.
Appellants address the contentions raised in Respondents most recent motion related to initial
designations as follows.

The Court’s order required Appellants serve and file an amended designatiorf of matter that
included only documents which “were presented to the circuit court.” The Court’s language
substantially mirrors the language set forth in Rule 210(c), SCACR. In good faith, Appellants
believe that is exactly what Appellants did in their amended designation. Now, Respondents
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simultaneously argue Appellants violated the Court’s order by including any designations from
Answers to Interrogatories, while also conceding that certain answers to interrogatories were
presented to the circuit court. (Ex. C, FN 3, p. 7). Therefore, despite Respondents’ a.rgumenis to
the contrary, it is clearly not that case that no answers to interrogatories were presented to the
circuit court.

More importantly, the Initial Brief includes only references to interrogatory answers that
were previously stated in Plaintiffs’ Memorandum of Law in Response to Defendants’ Motion for
Summary Judgment. (Ex. D, p. 3 and 4, Ex. E, p. 1, 2, and 9). Because the Initial Brief includes
only the exact same references to Defendants’ Answers to Interrogatories that were previously
provided in Plaintiff’s Response, it is hard to understand how Respondents can argue this
constitutes new materials which were not presented to the circuit court for review.

Finally, the trial Court incorporated the very same information provided by these answers
in the Order from which this appeal ié taken. The citations show a source of the evidence that the
Defendant Club was membership-only, the requirements to be a member, and that non-member
access was prohibited. (Ex. F). This exact same information is reflected in the trial Court’s order.
In determining the decedent was an invitee, the trial Court stated, “[Decedent’s] presence at the
club and his access to the lake through it required that he be the guest of someone who held
membership status by virtue of relationship to Defendants and payment of dues. The club is not
open to the public.” (Ex. G, p. 9). Therefore, not only was this information proi)erly presented to
the trial court, the trial court relied upon it in its Order and is appropriately included in the amended
designation.

Secondly, Respondents contend Appellants included citations to Mandy Bellamy’s

deposition that were not presented to the circuit court. This is false. The entire deposition transcript



was presented to the circuit court for consideration. At the hearing, Appellants’ counsel presented
to the circuit court a binder that contained several documents, including the entire transcript of
Mandy Bellamy’s deposition. The hearing transcript reads, “Your Honor, the defendants have
subnﬁﬁed a few pages of Ms. Bellamy’s deposition. In your binder, you have the complete
deposition.” (Ex. H, p. 27:16-18). Because the entire deposition was presented to the trial Court,
Appéllants are having difficulty understanding how portions could have been cited to that were
'an prééented to the circuit court. The circuit court never stated at the hearing or in the Order that
the deposition transcript was never presented to the court, that it was improperly presented, or that
the circuit court, for whatever reason, would not consider it. Therefore, this information was
properly presented to the trial court and is appropriately included in the amended designation.

Thirdly, Respondents take issue with the fact that Appellants added Bylaws to the amended
designation despite acknowledging that they were cited to in the Initial Brief. Number 11 of the
Initial Designation stated that the designation included, “any other document cited in Appellants’
Initial Briefs.” (Ex. I). In light of this Court’s Order, Appellants took the opportunity to explicitly
list the Bylaw citations that were included in the Initial Brief in the amended designation.
Appellants are unclear what Respondents’ concern is regarding the specific naming of certain
documents in the Amended Initial Designation that were already included in the Initial Brief.
Respondents do not contend that these materials were not presented to the trial court. Therefore,
because there does not appear to be any genuine objection to the inclusion of the Bylaws, other
than the fact that Appellants explicitly listed them in the Amended Designation, the bylaws are
appropriately included in the amended designation.

CONCLUSION




Respondents are clearly taking every effort possible to delay this Court from reviewing the
issues on their merits. Respondents personally attack Appellants’ counsel for having a “perceived
lack of familiarity” with the appellate court rules. However, the motion that lodges this attack is
* meritless. Respondents cry foul for Appellants designating any answers to interrogatories, despite
Respondents' explicitly concéding there are Answers that are part of the record, and ignore the fact
that Respondents cited to the exact same interrogatories in their response to Defendants’ motion
~ for summary judgment. Moreover, they conveniently overlook the fact that the trial judge
incorporated the information found in those interrogatories into its Order. Respondents challenge
certain designations to Mandy’s deposition even though the entire deposition was presented to the
trial court. Respondents have obviously not suffered “grave prejudice.” Moreover, if costs
associated with Respondents’ filing of this motion were unnecessarily incurred, it is because
Respondents should have never filed the motion in the first place. For the foregoing reasons,
Appellants’ respectfully request this Court deny Respondents’ Motion.

Respectfully submitted,

GRAHAM LAW FIRM, P.A.
KROMPECHER LAW FIRM, PLLC

A .

Edward L. Graham (SC Bar: 2483)

J. Layton Ruffin (SC Bar: 78267)

Pedro E. Krompecher, III (SC Bar: 100485)
Post Office Box 550

Florence, SC 29501

t. (843) 662-3281

f. (800) 859-7028

Attorneys for Appellants

May 22, 2017
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The South Carslina Court of Appeals

Cassandra M. Myers, and Bartholomew Myers in their
capacity as Co-Personal Representatives of the Estate of
Evan Morris Myers, Appellants,

V.

The Consolidated Employee Recreation Clubs, a non-
profit organization a/k/a Pine Island Club at Lake
Murray, South Carolina Electric and Gas Holding
Company, Inc; SCANA, Respondents.

Appellate Case No. 2016-002487

ORDER

Respondents' motion to strike Appellants' designation of matter is granted. Within
twenty days of this order, Appellants shall serve and file an amended designation

- of matter that includes only those documents that were presented to the circuit
court. The following designations shall not be included in the amended
designation of matter: (1) answers to interrogatories and requests for production;
(2) emails between counsel that were not part of the circuit court's record; and (3)
portions of the deposition transcript of Mandy Bellamy that were not part of the
circuit court's record. Further, the amended designation of matter must specifically
reference each document Appellant desires to be included in the record on appeal
at this time. Nothing, however, prevents Appellants from moving to supplement
their designation of matter after Respondents file their initial brief. :

Respondents shall serve and file their initial brief and designation of matter within
thirty days of service of Appellants' amended designation of matter.

Pt

FOR THE COURT




Columbia, South Carolina

cc:

Pedro Eduardo Krompecher, Esquire
Christian Stegmaier, Esquire
Meghan Hazelwood Hall, Esquire
John Layton Ruffin, Esquire

Edward L. Graham, Esquire

FiLED
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THE STATE OF SOUTH CAROLINA
. In the Court of Appeals

RECEIVED _
OGPV g1
| SC Court of Appeals .

William: P. Keesley, Circuit Court Judge

' ’Appellate’.Case-No‘. 2016-002487

~ Cassandra M. Myers and Bartholomew Myers in their capaclty as Co-Personal
Representatives of the Estate of E. M. Myers, - Appellants,

~The Consolidaed Employee Recreation Clubs, a 1-10n—p1“o'ﬁt organization a/k/a

Pine Island Club at Lake Murray; South: Carolina Electric’' and Gas-Holding . .
Company, Inc.;. SCANA; and Mandy Nic¢ole Bellamy, Respondents.

AMENDED DESIGNATION OF MATTERTOBE .
INCLUDED IN THE RECORD' ON APPEAL '

Appellants propose the following to be included in the Record on Appeal:
1 The following pleadings: .

Amended Complaint .
Answers to Plaintiffs® Interrogatories to Defendants
Answers to'Plaigtiffs’ Second Interrogatories to Defendants;

* 2) -. Thefollowing portions of the Deposition transcript and exhibits of Mandy Bellamy:

Bellamy Depo. 44:9-16

Bellamy Depo. 48:17-19

Bellamy Depo. 53:10-15

Bellamy Depo. 56:11 to 57:8

Bellamy Depo. 69:24-25, 71:22 to 72:2
Bellamy Depo. 74:7-10

Bellamy Depo 81:1-9

Bellamy Depo. 92:13-19, 93:7-13
Bellamy Depo. 96:25 to 97:24
Bellamiy Depo 149:15-150:1;



' 3)' i Afﬁdav1ts and Supplemental Aﬁidavrts of Drs. Francesco Pla and Ralph Johnson '

. 4) © E-mail correspondence between the Honorable erham P. Keesley and Counsel for : |

) -both the Plaintiff a.nd the Defendant _
S 5) The followmg Orders: = . " . , "

Order (August 24 2016) S '
_ Order denying motion to alter or amend (N ovember 15 2016)
"Order Granting Summary Judgment =~ ~
Reply to Defendants’ Response (October. 10, 2016)
. Response to Defendant’s Mohon for Summary Judgement
(December 8, 2015), '

6) F _The followmg Motions, and responses to mouons

Defendant’s Motion for Summary Judgement (N ovember 3, 2014) -

.Memo in Opposmon to Motlon to Alter or Amend (September 27, -

2016) - :

e " .. Motion to Alter or Amend and Supp Aﬂ's of Drs P1a and .
ER s Johnson, o _ 3

D ..Transcnptron of the Hearmg held on December 11 2015 before the Honorable L
" SRR WllhamP Keesley: _ : .

2 8) - -Appellants Notlce of Appeal and Amended Notrce of Appeal
"9 The followmg doouments clted in Appellants’ Initial Bnefs

Consolidated Employee Recreatlon Clubs Bylaws Art. V
- Pine Island Chapter Bylaws Art. V

Statéement of Evan McPherson ™ -

Statement of J.W. Seay

o I certify that this designation contai_ns no matter whlch 'is irrelevant to thls appeal. :

. . .. . GRAHAMLAWFIRM,PA.
SR R 7+ KROMPECHERLAW FIRM,PLLC -

Edward L. Graham (SC.Bar: 2483)
_J. Layton Ruffin (SC Bar:.78267) - N
‘Pedro E. Krompecher, TII (SC Bar 100485)"' T
Post OfﬁCe Box 550" i :



Other Counsel of Record:
Christian Stegmaier
.Megan H. Hall .
Collins & Lacy, P.C.
1330 Lady Street
Sixth Floor
- Columbia, SC 29201
Attorneys for Respondents

 April 26,2017

Florence, SC 29501

1. (843) 662-3281

f. (800) 859-7028 . .
Attorneys for Appellants



THE STATE OF SOUTH CAROLINA

In the Court of Appeals '
RE CERIVE D
APPEAL FROM LEXINGTON COUNTY APR 27 2617
) Court of .Cqmmon Pleas

SC Court of Appeals

William P. Keesley, Circuit Court Judge

Appellate Case No. 2016-002487

Cassandra M. Myers and Bartholomew Myers in their capac1ty as Co-Personal
. Representatives of the Estate of E. M. Myers . . " Appellants,

V.
-The Consolidated Employee Recreation Ciubs, a nbn-proﬁt' organization a/k/a

. Pine Island Club at Lake Murray; South Carolina Electric and Gas Holding
Company, Inc.; SCANA; and Mandy Nicole Bellamy, Respondents.

PROOF OF SERVICE

-

I hereby certify that one copy of the Amended Designation of Matter to be Included in
the Record in the above-referenced matter was served by U.S. Mail, postage prepa1d on April
26, 2017 addressed to the following counsel of record:

Christian Stegmaier ‘ GRAHAM LAW FIRM, P.A.

Megan H. Hall - - KROMPECHER LAW FIRM, PLLC
Collins & Lacy, P.C. :

1330 Lady Street

Sixth Floor . ’ : - > :
- Columbia, SC 29201 ~ - : %, '@,

Edward L. Graham (SC Bar: 2483)
J. Layton Ruffin (SC Bar: 78267)
Pedro E. Krompecher, III (SC Bar: 100485)
Post Office Box 550
Florence, SC 29501
- t.(843) 662-3281
f. (800) 859-7028
Attorneys for Appellant



}n\ GRAHAM Law | e

4. Layton Ruffin
Shining a Light on Safely, Guiding the Way to Justice.

April 26,2017 RECEIVET)

Megan H. Hall APR 27 2617
Collins & Lacy, P.C.

1330 Lady Street 8C Court of Appeals
Sixth Floor :

Columbia, SC 29201

Re:  Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal
Representatives of the Estate of Evan Morris Myers, Appellants, v. The Consolidated Employee
Recreation Clubs, a non-profit organization a/k/a Pine Island Club at Lake Murray; South :
Carolina Electric and Gas Holding Company, Inc.; SCANA, Respondents.

Appellate Case No. 2016-002487

Dear Ms. Hall:

Enclosed is the Appellants’ Amended Designation of Matter to be Included in the Record on
Appeal in the above case, which I hereby serve upon you.

Very truly yours,

J. Layton Ruffin

Pedro Krompecher

PK/4d

Enclosures .
cc:  The Honorable Jenny Abbott Kitchings

GRAHAM LAw FIRM, P.A.

383 West Cheves Street, Florence. SC 29501

Main OFFICE ' SateLute OFFICE
P.O. Box 550, Florence, SC 29503 P.0O. Box 604. Sumter. SC 29151
Phone 843.662.3281 Phone 803.774.4444

EFax 1.800.859.7028

EGraham@GrahamlLawFirm.net e DianeR@GrahamlLawFirm.net e JLRuffin@ GrahamLawFirm.net
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i Ruffi
Shining a Light on Safsty, Guiding the Way to Justice. Layton Ruffin

April 26, 2017 | RE CEEVE@

Christian Stegmaier APR 277 2617
Collins & Lacy, P.C. |

1330 Lady Street SC Court of Appeals:
Sixth Floor

Columbia, SC 29201

Re: Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal
Representatives of the Estate of Evan Morris Myers, Appellants, v. The Consolidated Employee
Recreation Clubs, a non-profit organization a/k/a Pine Island Club at Lake Murray; South
Carolina Electric and Gas Holding Company, Inc.; SCANA, Respondents.

Appellate Case No. 2016-002487

Dear Mr. Stegmaier:

Enclosed is the Appellants’ Amended Designation of Matter to be Included in the Record on
Appeal in the above case, which I hereby serve upon you.

“Very truly yours,

J. Layton Ruffin

Pedro Krompecher

PK/jd

Enclosures

cc:  The Honorable Jenny Abbott Kitchings

GRAHAM LAW FIRM, P.A.

38383 West Cheves Street, Florence. SC 29501

Main OFrFICE SATELLITE OFFICE
P.O. Box 5§50, Florence, SC 29503 P.O. Box 604. Sumter. SC 29151
Phone 843.662.3281 Phone 803.774.4444

EFax 1.800.859.7028

EGraham@GrahamlLawFirm.net e DianeR@GlahamlawFlrm.net ¢ JLRuffin@GrahamiawFirm.net



TT’GRAHAM LAW g

, Layton Ruffi
Shining & Light on Safely, Guiding the Wy to Justice. 4 n Ruthin

April 26,2017

a

The Honorable Jenny Abbott Kitchings

Clerk, South Carolina Court of Appeals ! . APR 27 il
1220 Senate Street :
Columbia, South Carolina 29201 | 8 Court of Appea‘s

Re: Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal
Representatives of the Estate of Evan Morris Myers, Appellants, v. The Consolidated Employee
Recreation Clubs, a non-profit orgamzatlon a/k/a Pine Island Club at Lake Murray; South
Carolina Electric and Gas Holding Company, Inc.; SCANA, Respondents.

Appellate Case No. 2016-002487

Dear Ms. Kitchings:

Enclosed for filing is the Appellants’ Amended Designation of Matter to be Included in the
Record on Appeal in the above case. By copy of this letter, I am serving attorneys for
Respondents with a copy of the same. Please return a clocked copy to me using the enclosed
self-addressed, stamped envelope.

~ Thank you for your attention to this matter.

Very truly yours,

U P

J. Layton Ruffin

Pedro Krompecher

PK/jd

Enclosures .

cc:  Christian Stegmaier
Megan H. Hall

GRAHAM LAW FIRM, P.A.

383 West Cheves Street, Florence. SC 29501

MaIN OFFICE SATELLITE OFFICE
P.O. Box 550, Florence, SC 29503 P.O. Box &04. Sumter. SC 29151
Phone 843.662.3281 Phone 803.774.4444

-EFax 1.800.859.7028

EGraham@GrahamLawFirm.net e DianeR@GrahamlLawFirm.net e JLRuffin@ GrahamlLawFirm.net
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM LEXINGTON COUNTY
Court of Common Pleas

William P. Keesley, Circuit Court Judge

RECEIVED)
Appellate Case No. 2016-002487 MAY 11 2617

8C Court of Appeals
Cassandra M. Myers and Bartholomew Myers
in their capacity as Co-Personal Representatives
of the Estate of Evan MOTTiS MYETS, .....cccccervererereeresreresersesseseesessosens Appellants,

V.

The Consolidated Employee Recreation Clubs, a
non-profit organization a/k/a Pine Island Club
at Lake Murray, South Carolina Electric and Gas.
Holding Company, Inc.; SCANA .......cccocvererermrrmninerereresssessessaene Respondents.

MOTION TO DISMISS APPEAL OR, IN THE ALTERNATIVE,
MOTION TO STRIKE

To: THE HONORABLE JUDGES OF THE COURT OF APPEALS OF SOUTH
CAROLINA: -

Pursuant to Rule 231, SCACR, Respondents The Consolidated
Employee Recreation Clubs, a non-profit organization a/k/a Pine Island Club

at Lake Murray, South Carolina Electric and Gas Holding Company, Inc.,



Consolidated Employee Recreations Clubs Bylaws Art. V.

Despite the Court’s Order directing Appellants to not include Answers
to Plaintiffs’ Interrogatories in their Amended Designation of Matter,
Appellants continue to include the same.” Furthermore, Appellants have
cited and made reference to Answers to Plaintiff’s- Inferrogatories,
Interrogatory Nos. 1-3, and Answers to Plaintiffs’ Second Interrogatories,
Interrogatory Nos. 2, 27, and 29. In addition to continuing to include
- Answers to Interrogatories in their Amended Designation lof Matter to the
Court despite this Court’s Order, Appellants have included matters in their
Initial Brief which were not part of the circuit court record. The inclusion of
Answers to Interrogatories in the Designation of Matter and in Appellants’
Initial Brief is in direct contravention to the appellate court rules and this
Court’s Order. |

Further, despite the Court’s Order directing Appellants to not include

portions of the deposition transcript of Mandy Bellamy that were not part of

3 Respondents concede that Appellants submitted Respondents response to
Interrogatory No. 21 as an exhibit in an email response to an inquiry made by
the Circuit Court. However, this, along with Interrogatory Nos. 17-20—
which were on the same page as Interrogatory No. 21—are the only
Interrogatory responses that were submitted to the circuit court and are part
of the circuit court record.
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[GICOPY

THE STATE OF SOUTH CAROLINA :
In the Court of Appeals RECEIVED

JAN 20 2017
APPEAL FROM LEXINGTON COUNTY _
Court of Common Pleas SC Court of Appeals

William P. Keesley, Circuit Court Judge

Appellate Case No. 2016-002487

Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal )
Representatives of the Estate of Evan Morris Myers, ' Appellants,

V.
The Consolidated Employee Recreation Clubs, a non-profit organization a/k/a -

Pine Island Club at Lake Murray; South Carolina Electric and Gas Holding
Company, Inc.; SCANA, . Respondents.

INITIAL BRIEF OF APPELLANTS

GRAHAM LAW FIRM, P.A.
KROMPECHER LAW FIRM, PLLC

Edward L. Graham (SC Bar: 2483)

J. Layton Ruffin (SC Bar: 78267)

Pedro E. Krompecher, I1I (SC Bar: 100485)
Post Office Box 550

Florence, SC 29501

t. (843) 662-3281

f. (800) 859-7028

Attorneys for Appeliants

January 19, 2017



An Order granting Defendants’ Motion for Summary Judgment was filed on August 8,
2016. (Order). Summary judgment was granted on the basis of failure to establish proximate
causation as a matter of law and no duty owed to decedent. The Form 4 accompanying the signed
order indicates the judgment was entered on August 24, 2016. A copy of the signed Order was
received on August 30, 2016. On September 6, 2016, Plaintiffs filed a Motion to Alter or Amend
Pursuant to Rule 59(e), SCRCP and expert affidavits addr.essing the late causation argument.
(Motion to Alter or Amend and Supﬁ. Affs. of Drs. Pia and Johnson). Defendants filed a
Memorandum in Opposition to Plaintiffs’ Motion to Alter or Amend on September 27, 2016.
(Memo in Opp. to Mot. to Alter or Amend.). Plaintiffs filed a Reply.to Defendants’ Response on
October 10, '2016. (Reply). The trial court entered an Order denying Plaintiffs’ motion to altgr or
amend dated November 4, 2016 and clocked as filed on November 9, 2016. The Form 4 indicated
the judgment was entered on November 15, 2016. (Order denying motion to alter or amend).

Appellants served a notice of appeal upon Defendants on December 12, 2016, and the
notice was filed on the same date. An amended Notice of Appeal was served on December 27,
2016 and received December 28, 2016. The amount involved on appeal is indeterminable at this
time, but would include all damages associated with the wrongful death of a twenty-one-year-old.

STATEMENT OF THE FACTS

On June 15,2011, Evan Myers and Mandy Bellamy arrived at the Pine Island Club on Lake
Murray. Mandy Bellamy was a member of the Pine Island Club and Evan accompanied Mandy as
her guest. The Pine Island Club is owned and operated by Consolidated Employee Recreation
Clubs. Pine Island Club is a membership-only recreational facility available solely to employees
of Defendant SCANA. (Def. Ans. To Interrog. §{ 1-3). To be a member of the Pine Island Club

and have access to the facilities, including the swimming beaches, a person mmust be: (1) an



employee of SCANA, (2) have applied for and been accepted for membership, (3) have paid an
initiation fee, and (4) pay monthly membership fees.

Pine Island Club is analogous to a private country club. Guards at the entrance prevent
entry of non-members onto the island. Members are checked upon entrance. Members are
permitted to bring guests onto the island. However, if a non-member accesses the Pine Island Club
" without a member, that person is a trespasser and subject to prosecution. (Defs. Ans. to Interrog.
93, Defs. Ans to 2d Set of Interrog, 19 2, 27, 29, Pine Island Chapter Bylaws Art. V; Consolidated
Employee Recreation Clubs Bylaws Art. V.).

Facilities like the Pine Island Club that hold themselves out as providing swimming areas
and lifeguards to club members have certain duties and obligations to those who lawfully use its
facilities. National water safety organizations put out industry safety and standards and practices
including those set forth by the National Oceanic and Atmospheric Administration, the National
Lightening Safety Institute, the National Weather Service, the American Red Cross, the National
Water Safety Congress, and the YMCA to name a few. (Affs. of Drs. Pia and Johnson). The duties
owed by a landowner like Pine Island Club to its members include duties to have: (1) weather

monitoring equipment, (2) a severe weather safety plan, (3) an Operations Policies and Procedures

| Manual for life guards, (4) to clear the beach and pool in anticipation of an incoming storm, (5) to

warn all swimmers of potentially‘ unsafe water conditions, (6) to have safety posts near the

swimming waters that inciuded throwing ;:omponents, (7) to have water rescue devices on and

around the boating dock, and (8) to have a life guard on duty at the swimming pool and beach.
(Aff. of Drs. Pia and Johnson).

Evan was the invited guest of Mandy Bellamy, a member of Pine Island Club, when he

was granted access to the island club on June 15, 2011. Evan had attended the club previously as
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STATE OF SOUTH éA”R@LMA +"):". IN THE COURT OF COMMON PLEAS
5 PR , .",;).‘ w-h'-wj
COUNTY OF LEX&ETGN*‘ - g0Es b PRIFHACTIONNO. 2014-CP-32-02210

Cassandra M. Myers and Bartholomew )

Myers in their capacity as Co-Persaha] %’l C‘: g{%c}
Representatives of the Estate of VLFW\ TN S

~ Evan M. Myers,

P]aintiffs,
PLAINTIFFS’ MEMORANDUM OF LAW IN

RESPONSE TO DEFENDANTS’ MOTION
FOR SUMMARY JUDGMENT

V.

The Consolidated Employee Recreation
Clubs, a non-profit organization a/k/a Pine
Island Club at Lake Murray; South
Carolina Electric and Gas Holding
Company, Inc.; SCANA,

Defendants.

uvvvvvvvvvvvvvv

NOW COME the Plaintiffs, by and through the undersigned counsel, and respectfully
submit this Memorandum of Law in Response to Defendants’ Motion for Summary Judgment

pursuant to Rule 56 of the South Carolina Rules of Civil Procedure.

FACTS
The instant action arises out of the drowning death of Evan Myers. Evan drowned on the
evening of June 15, 2011, while swimming at the swimming beach of Pine Island Club. Lake
Murray is owned by Defendant South Carolina Electric and Gas Holding Company. The Pine
Island Club is owned and operated by Defendant Consolidated Eraployee Recreation Clubs. Pine
Island Club a membership-only recreational facility available solely to employees of Defendant
SCANA. (See Def. Ans. to Interrogatories Y 1-3.) In order to be a Member of the Pine Island

Club and have access to the facilities, including the subject swimming beach, a person must be



(1) an employee of SCANA, (2) have appiied and been accepted for membership, (3) have paid
an initiation fee, and (4) pay monthly Membership Fees.

Pine Island Club is analogous to a private country club. There are guards at the entrance
and Members are checked upon entrance. Members may bring guests onto the island. If a non-
member accesses the Pine Island Club without a member, that person is a trespasser and subject
to prosecution. (See Defs.’ Ans. to Interrogatories, § 3, Feb. 23, 2015. See also Defs.” Ans. to
Pls. 2d Set of Interrogatories, 9§ 2, 27, 28, April 14, 2015. See also Pine Island Chapter Bylaws
Art. V; Consolidated Employee Recreation Clubs Bylaws Art. V.)

On the evening of June 15, 2011. Evan was the invited guest of Mandy Bellamy, a
member of Pine Island Club. Evan had been an invited guest of Ms. Bellamy the week before.
They swam together, along with Ms. Bellam’s boyfriend, for over an hour, without incident.

On the evening of June 15, 2011, Evan and Ms. Bellamy swam together at the swimming
beach in approximately 12 feet of water for over 30 minutes. Evan and Ms. Bellamy were the
only people at the swimming beach and Ms. Bellamy’s car was the only car in the parking lot.
Their bags and towels were on the beach.

During the time Evan and Ms. Bellamy were swimming at the swimming beach, the Pine
Island Club received information of an incoming storm and closed down the swimnﬁng pool,
adjacent to the swimming beach. All lifeguards and swimmers were sent home.

After the swimming pool was closed due to the incoming storm, Evan and Ms. Bellamy,
without knowledge of the incoming storm, walked passed the Pine Island Club caretaker, Mr.

Seay, dripping wet in their bathing suits, and jumped off the boating dock less than 50 feet away.



Defs.” Ans. to Interrogatories, § 3 (emphasis added). Additionally, membership to the Pine Island
Club is voluntary to SCANA employecs. See Defs.” Answers to Pls. 2d Set of Interrogatories,
2,27,28.

" Those who choose to be members must pay an initiation fee, as well as month chapter
dues which may be deducted from pay roll. See Pine Island Chapter Bylaws Art. V. See also
Consolidated Employec_ Recreation Clubs Bylaws Art. V.

" Additionally, the Recreational Use Statue “limits the liability of landowners who open
their land to any persons having ‘sought and obtained’ permission to enter for recreational
purposes.” Harris, 391 S.C. at 526, 706 S.E. 2d at 49 (emphasis original). While permission may
be implied, it must be when the public is invited onto the premises free of charge; in those

instances, permission is clearly implied. See Brooks v. Northwood Little League, 327 S.C. 400,

408, 489 S.E. 2d 647, 651 (1997) (personal injuries at a Little League T-ball game at Northwood
Middle School).

However, in Harris, not every entrant onto the property was required to pay the fee to
gain admission; “volunteers, family members of employees, and honored visitors” were not
charged. Harris, 391 S.C. at 521, 706 S.E. 2d at 47. Plaintiff, the mother of an intern at the
facility, was injured on boardwalk stairs when returning from the beach. In the lawsuit resulting
from her personal injuries, the court held that “whether Harris sought permission to enter the
Island and whether her visit was for recreational purposes are questions of fact for the jury to

" decide.” Harris, 391 S.C. at 526, 706 S.E. 2d at 49.

In the case at bar, the facts are more akin to Harris than Brooks. No one is permitted on
the island without 2 member. In this case, Mandy Bellamy’s father was a member of Pine Island

Club. In her experience, seventy-five percent (75%) of the time, there are people checking
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON FOR THE ELEVENTH JUDICIAL CIRCUIT

Cassandra M. Myers and Bartholomew
- Myers in their capacity as Co-Personal
Representatives of the Estate of Evan

Civil Action No.: 2014-CP-32-02210

Morris Myers, DEFENDANTS
MANDY NICOLE BELLAMY AND
Plaintiffs, MATTHEW BELLAMY’S
ANSWERS TO INTERROGATORIES
V8.

The Consolidated Employee Recreation
Clubs, a non-profit organization a/k/a Pine
Island Club at Lake Murray, South Carolina
Electric and Gas Holding Company,
Inc./SCANA, Mandy Nicole Bellamy,
Matthew Bellamy, Lexington County
Coroner's Office, Lexington County
Sheriff's Department, and Lexington
County Medical Center Auxiliary.

)
)
)

)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
' )

Td: PEDRO E. KROMPECHER, III, ESQUIRE, COUNSEL FOR PLAINTIFFS;

Pursuant to-Rule 33 of the South Carolina Rules of Civil Procedure, Defendants Mandy
Nicole Bellamy and Matthew Bellamy (hereafter “Bellamy Defendants™) answer to Plaiﬁtiff’s
First Set of Interrogatories as follows:

GENERAL OBJECTIONS
1. Defendants object to each interrogatory to the extent it seeks information that constitutes
evidence or reflects confidential communications between Defendants and their attorneys.
2, Defendants to the extent it secks information that constitutes evidence or reflects trial

preparation materials or work product of the or their representatives, agents, or attorneys.
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Defendants will remove those documents from files, records or other documents to be the
products that come within the foregoing objections. If there are documents withheld based
on the privilege, Defendants will provide Plaintiff with a separate list of those documents.
Defendants object to each interrogatory to the extent it seeks information already available
to or equally available to Plaintiff,

The following interrogatory answers are based upon information presently available to
Defendants and are made without prejudice to the rights of Defendants to | utilize
subsequently discovered infqrmaﬁon.

By malﬁng a response to any intetrogatory or documents fequ&st, these Defendants do not
intend or mean to waive the attorney-client privilege,_the work-product doctrine or any other
privilege, objection or other limitations upon discovery as to that interrogatory or as to any
| other present or future request for discovery. |

Defendants object to each interrogatory in excess of 25, including subparts, as a violation of
Rule 33. —— .

All answers to the interrogatories and responses to the requésts for production of documents
are made without the waiver of these general objections, or the specific objections which are
hereinafter set forth. |

The foregoing objections are géneral ones applicable to all categories of information to be
produced. The following responses to any particular item of information should be deemed

to include these objections and categories.

DEFENDANTS’> ANSWERS TO PLAINTIFFS’ INTERROGATORIES

Detail your relationship with every other defendant as it existed on the date of the

Incident.
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RESPONSE: Bellamy Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly vague as to the term “relationship.” Bellamy Defendants
further object to this Interrogatory on the grounds that it seeks information unlikely
to lead to any admissible evidence. Subject to and notwithstanding these objections,
Defendant Mandy Bellamy is a witness to this incident and the daughter of Ralph
Bellamy. Ralph Bellamy is an SCE&G employee and member of the Pine Island
Club, and he and his daughter Defendant Mandy Bellamy possessed “membership
privileges and/or permission and/or access to the premises” at Pine Island on June
15, 2011. Matthew Bellamy is Mandy Bellamy’s brother and has no nexus to the
subject incident,

On the date of the Incident, detail your relationship with the Pine Island Club.

RESPONSE: Bellamy Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly vague as to the term “relationship.” Bellamy Defendants
further object to this Interrogatory on the grounds that it seeks information unlikely
to lead to any admissible evidence. Subject to and notwithstanding these objections,
Bellamy Defendants were members of the Pine Island Club. Due to her being a
child of a South Carolina Electric & Gas employee, Defendant Mandy Bellamy
possessed “membership privileges and/or permission and/or access to the premises”
at Pine Island on June 15, 2011, Ralph Bellamy, the father of Mandy Bellamy, is an
employee of South Carolina Electric & Gas and possessed “membership privileges
and/or permission and/or access to the premises” at Pine Island on June 15, 2011,
Ralph Bellamy was not an agent or servant of SCANA Defendants as it pertains to
the operation of Pine Island Club.

In regards to the Pine Island Club and its surrounding area, please describe in detail your
relationship in terms of duties, responsibilities, security, ownership, management and

financial obligations or otherwise.

RESPONSE: Bellamy Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly vague as to the term “relationship.” Bellamy Defendants
further object to this Interrogatory on the grounds that it seeks information unlikely
to lead to any admissible evidence. Subject to and notwithstanding these objections,

_Bellamy Defendants were members of the Pine Island Club. Due to her being a
child of a South Carolina Electric & Gas employee, Defendant Mandy Bellamy
possessed “membership privileges and/or permission and/or access to the premises”
at Pine Island on June 15, 2011. Ralph Bellamy, the father of Mandy Bellamy, is an
employee of South Carolina Electric & Gas and possessed “membership privileges
and/or permission and/or access to the premises” at Pine Island on June 15, 2011.
Ralph Bellamy was not an agent or servant of Defendants as it pertains to the
operation of Pine Island Club.
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What was your relationship with Pine Island Club from January 1, 2006 to the date of the
Incident? (Please detail all duties and responsibilities ds well as all ownership interests
and management and operational roles)

RESPONSE: Bellamy Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly vague as to the term “relationship.” Bellamy Defendants
further ebject to this Interrogatory on the grounds that it seeks information unlikely
to lead to any admissible evidence. Subject to and notwithstanding these objections,
Bellamy Defendants were members of the Pine Island Club. Ralph Bellamy has been
an SCE&G employee for nearly 42 years, and a member of the Pine Istand Club for
some 35 years or more. Ralph Bellamy was not an agent or servant of SCANA
Defendants as it pertains to the operation of Pime Island Club, and had no
ownership, management, or operational roles within the Pine Island Club.

Please identify the names, addresses, and phone numbers of the persons who you believe
to bave the knowledge of your relationship with Pine Island Club during the 90 days
before the Incident up to an including the date of the Incident.

RESPONSE: Bellamy Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly vague as to the term “relationship.” Defendants further
object to this Interrogatory on the grounds that it seeks information unlikely to lead
to any admissible evidence. Subject to and notwithstanding these objections,
Bellamy Defendants assert that they possessed “membership privileges and/or
permission and/or access to the premises” at Pine Island during the 90 days before
the incident. Vanessa Abercrombie, Assistant Secretary for Pine Island Club and
Analyst at SCE&G, c/o Collins and Lacy, P.C., can confirm Bellamy Defendants’
membership(s).

Please identify the names, addresses and phone numbers of the persons who you believe
to have knowlédge about the Incident.

RESPONSE: Bellamy Defendants object to this Interrogatory on the grounds that it
is overly broad, unduly burdensome, and vague as to the term “knowledge.” Subject
to and notwithstanding these objections, Bellamy Defendants assert that the
following named persons would be witnesses to this incident.

Mandy Bellamy
Defendant

¢/o Collins & Lacy, P.C.
PO Box 12487
Columbia, SC 29211
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Ralph Bellamy
Defendant

¢/o Collins & Lacy, P.C.
PO Box 12487
Columbia, SC 29211

Clyde Evan McPherson
301 Barmount _
Columbia, SC, 29210
803-217-8322
802-206-9448

Kim McPherson

301 Barmount

Columbia, SC, 29210

(803) 238-4715

(803) 924-2896

John W. (“JW?*) Seay

c/o Collins & Lacy, P.C,

PO Box 12487

Columbia, SC 29211
Identify all persons, including members of Pine Island Club, who based on their job
duties and responsibilities with any entity, would have knowledge of any complaints,
allegations, lawsuifs or notices received Pine Island Club with the five (5) years before
the date of the Incident np to an including the date of the Incident.
RESPONSE: Upon information and belief, these Bellamy Defendants do not have
knowledge of any persons, including members of Pine Island Claub, whe based on
~their job duties and responsibilities with any entity would have knowledge of any

complaints/allegations/lawsuits/notices served upon Pine Island Club within the five
"years prior to this incident.

If you are an entity, identify all officers of your entity, all members of your board of

directors, and all of those individuals who during the month when the Incident took place

had any role in safety, security or supervision of any part of Pine Island Club. For each
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responsive individual, identify their (1) employer, (2) job title, and (3) job duties and
responsibilities on the date of the Incident.

RESPONSE: Bellamy Defendants are not an entity; therefore, this Interrogatory
does not apply to them.

Identify all individuals who were present at the Pine Island Club on the day of the
incident. For each responsive individual, identify their (1) name, (2) employer, (3) current
address, (4) current phone number, (5) what you believe they know as it pertains to the
Incident and the claims made by Plaintiffs about the cause of Mr. Myer's death, (6)
identify all oral and written statements they have made to anyone, at any time, about the
Inctdent, and (7) for each statement (oral or written), identify to whom it was made,
when, and how it was recorded or memorialized.

RESPONSE: Bellamy Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly burdensome. Bellamy Defendants further object to this
Interrogatory on the grounds that it seeks imformation umlikely to lead to any
admissible evidence. Subject to and notwithstanding these objections, upon
information and belief the Pine Island Club does not keep a log of every person
.present at Pine Island Club on a daily basis. The following were identified as present
at the Pine Island Club on the date of the incident, witnesses to the incident, and
were interviewed by law enforcement:

Mandy Bellamy
Defendant

c/o Collins & Lacy, P.C,
PO Box 12487
Columbia, SC 29211

Defendant Mandy Bellamy provided oral statements and a written statement
to the Lexington County Sheriff’s Office on June 15, 2011. Additionally,
Defendant Mandy Bellamy provided a recorded statement to Chartis Senior
Investigator Michaecl Funkhouser on or about November 11, 2011.

Ralph Bellamy
Defendant

c/o Collins & Lacy, P.C,
PO Box 12487
Columbia, SC 29211
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Upon information and belief, no oral or written statements were given by
. Defendant Ralph Bellamy.

Clyde Evan McPherson
301 Barmount
Columbia, SC, 29210
803-217-8322
802-206-9448

Clyde Evan McPherson provided oral statements and a written statement to
Lexington County Sheriff’s Office on June 16, 2011. Additionally, Mr.
McPherson provided an orally recorded statement to Chartis Senior
Investigator Michael Funkhouser on or about November 16, 2011,

. Kim McPherson
301 Barmount
Columbia, SC, 29210
(803) 238-4715
(803) 924-2896

Kim McPherson provided oral statements and a written statement to
Lexington County Sheriff’s Office on Jume 16, 2011.

John W, (“JW?) Seay
¢/o Collins & Lacy, P.C.
PO Box 12487
Columbia, SC 29211

John W. Seay provided oral statements and a written statement to Lexington

County Sheriff’s Department upon information and belief on or about June

15, 2011.

Detective S. Ellis
Lexington County Sheriff’s Department

Upon information and belief, Detective Ellis drafted an Investigative Report
in Case No. 11023390 on behalf of Lexington County Sheriff’s Department.

Deputy Wade Newberry
Lexington County Sheriff’s Department

Upon information and belief, Deputy Newberry drafted an Incident Report
in Case No. 11023390 on behalf of Lexington County Sheriff’s Department.
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10.

11.

12.

13.

Detective Trish Stoner
Lexington County Sheriff’s Department

Detecﬁve M. Longshore
Lexington County Sheriff’s Department

Captain Rowe
Lexington County Sheriff’s Department

CSI Phipps
Lexington County Sheriff’s Department

MD White

Lowell C. Spires, ITI
Lexington County Deputy Coroner

Upon information and belief, Lowell Spixes, ITI drafted an Incident Report
and Supplemental Report in case number 11-865 on behalf of the Lexington
- County Coroner’s Office on or about June 15, 2011.
How do you believe Mr. Myers died on the date of the Incident?

RESPONSE: Bellamy Defendants crave reference to Evan Myers® death certificate

. bates numbered LEX CORONER 0030 (SCANA/BELLAMY)

Why do you believe Mr. Myers died on the date of the Incident?

RESPONSE: Bellamy Defendants crave reference to Evan Myers® death certificate
bates numbered LEX CORONER 0030 (SCANA/BELLAMY).

Who was responsible for the safety of area where Mr. Myers was swimming after 6:30pm
on the date of the Incident?

RESPONSE: Upon information and belief, every person swimming in the
freshwaters of Lake Murray at Pine Island Club is responsible for his or her own
g:ti:i}l, . (1) all investigations which were performed, by anyone and at any time,
surrounding the Incident, (2) the reason(s) for each responsive investigation, (3) all those
individuals involved in the responsible investigation(s), (4) who paid for the

investigations, (5) who was interviewed in the responsive investigation(s), (5) identify all
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14.

15.

16.

documents authored or prepared in the course of each responsive investigation, and (7)

the conclusion(s) of each responsible investigation(s).

RESPONSE: Bellamy Defendants object to this Interrogatory on the grounds that it
is overly broad and unduly burdensome. Bellamy Defendants further object to this
Intexrogatory on the grounds that it seeks information unlikely to lead to any
admissible evidence. Subject to and notwithstanding these objections, upon
information and belief, the Lexington County Sheriff’s Office and the Lexington
County Coroner’s Office investigated this incident and drafted reports regarding
the same. Upon information and belief, these documents were requested by
Plaintiffs and produced to Plaintiffs on or about August 22, 2011. In addition,
Senior Investigator Michael Funkhouser of AIG investigated this incident on behalf
of SCANA, and provided a report regarding the same on or about Nevember 20,
2011. Finally, upon information and belief, Plaintiffs hired their own private
investigator who performed his or her own investigation of this incident.

Was anyone disciplined related in any way to what took place at Pine Island Club on the
date of the Incident? If so, state (1) who was disciplined, (2) date of discipline, (3) reason
for discipline, and (4) result of the discipline (termination, suspension, probation, etc.)

RESPONSE: Upon information and belief, no one was disciplined in any way
related to this incident.

Was there anyone at Pine Island Club on the date of the Incident that was not lawfully on
said property? If so, (1) who was not lawfully on the property, (2) how did said person
gain access to the property, (3) why do you believe that said person was not lawfully on
the property, and (4) what involvement, if any, do you believe said person(s) may have
had with the death of Mr. Myers. .
RESPONSE: Upon information and belief, no one was unlawfully at Pine Island
Club on the evening of June 15, 2011.

Do you contend that any person, company, and/or agency failed to properly design,
construct, maintain and/or warn against any dangerous conditions regarding the manmade

lake where the Incident occurred?
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17. .

18.

19.

20.

21.

RESPONSE: Upon information and belief, Bellamy Defendants are not aware of
any person, company, and/or agency, which failed to properly design, construct,
maintain, and/or warn against dangerous conditions regarding Lake Murray.

How did Mr. Myers gain access to Pine Island Club on the date of the Incident?

RESPONSE: Mr. Myers was the invited guest of Defendant Mandy Bellamy, 2
member of Pine Island Club.

Who was with Mr. Myers at Pine Island Club on the date of the Incident?

RESPONSE: Mr. Myers was the invited guest of Defendant Mandy Bellamy, a
member of Pine Island Club, and was with Ms. Bellamy at the Pine Island Club on
June 15, 2011.

Why was Mr. Myers present at Pine Island Club on the date of the Incident?
RESPONSE: See SCANA Defendants’ answer to Interrogatories 17 and 18.

If you have ever been a party to a lawsuit in South Carolina, detail (1) caption of the

action, (2) county where the action was filed, (3) reason for the action, (4) who

represented your interests in said civil action, (5) if you were deposed in said civil action,

| and (6) the resolution of the civil action.

RESPONSE: Upon information and belief, Bellamy Defendants have not been a
party to a lawsuit, aside from this subject lawsuit. They did, however, engage the
services of a lawyer in settlement with an insurance company related to a car
accident sustained by Defendant Mandy Bellamy in early 2014.

Was there security or life guard(s) on duty at Pine Island Club? If so, identify each person
and state the following for the date of the Incident: (1) their full name, (2) current
address, (3) current phone number, (4) employer on the date of the Incident, and (5)
current employer.

RESPONSE: Upon information and belief, Pine Island Club employs the services of
lifeguards at their pool area only. Those lifeguards end their duty at 8pm during
typical summer hours. However, due to an approaching storm, the pool closed early
on June 15, 2011, and the lifeguards were not present at 8pm. These lifeguards are

not responsible for overseeing the freshwaters of Lake Murray, where this incident
occurred. '
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.22, Was any video taken of any part of Pine Island Club on the date of the Incident? If so,
what video was taken, who has the video, and if it was lost when the last time you had
custody or control of said video?

RESPONSE: Upon information and belief, there were no videos taken of any part
of Pine Island Club on June 15, 2011.

Respectfully Submitted,
COLLINS & LACY, P.C.

CHRISTIAN STEGMAIER
cstegmaier@collinsandlacy.com
MEGHAN HAZELWOOD HALL
mhall@collinsandlacy.com

Post Office Box 12487

Columbia, SC 29211

(803) 256-2660 (voice)

(803) 771-4484 (facsimile)

ATTORNEYS FOR DEFENDANTS

Columbi th Carolina
February @ g 2015
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON FOR THE ELEVENTH JUDICIAL CIRCUIT

Cassandra M. Myers and Bartholomew Civil Action No.: 2014-CP-32-02210
Moyers in their capacity as Co-Personal
Representatives of the Estate of Evan
Morris Myers, ' CERTIFICATE OF SERVICE

Plaintiffs,
Vs,

The Consolidated Employee Recreation
Clubs, a non-profit organization a/k/a Pine
Island Club at Lake Murray, South Carolina
Electric and Gas Holding Company,
Inc./SCANA, Mandy Nicole Bellamy,
Ralph Bellamy, Lexington County
Coroner's Office, Lexington County
Sheriff's Department, and Lexington
County Medical Center Auxiliary.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)

I hereby certify that on February . 22, 2015, I caused to have served a true and correct
copy of the Defendants’ Answers to Plaintiffs’ First Set of Interrogatories to the below listed
counsel of record in this proceeding with sufficient postage and appropriate address.

COUNSEL SERVIED:

Pedro E. Krompecher, III, Esquire
Krompecher Law Firm, PLLC
Post Office Box 6639

Raleigh, NC 27628

Counsel for Plaintiff
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF LEXINGTON ) ELEVENTH JUDICIAL CIRCUIT
)
Cassandra M. Myers and Bartholomew ) Civil Action No.: 2014-CP-32-02210
Myers in their capacity as Co-Personal )
Representatives of the Estate of Evan )
Morris Myers, )
) ORDER GRANTING DEFENDANTS’
Plaintiffs, )  MOTION FOR SUMMARY JUDGMENT
)
vs. )
: ) oo 2
The Consolidated Employee Recreation ) L = _P;
Clubs, a non-profit organization a/k/a Pine ) g;f g"—s —
Island Club at Lake Murray, South Carolina ) QOP \ r'
Electric and Gas Holding Company, Inc.; ) -n% @« :
SCava ) 28 o
) RE= |,
Defendants. ) 8_‘ g D
z.

The Defendants’ motion for summary judgment was heard on December 11, 2015. The
court has wrestled with the issue for an extended period and has requested additional input from
the attorneys in the interim. Having camﬁﬂly considered the matter, the court finds that
summary judgment must be granted. The events giving rise to this lawsuit are the result of a
tragic accident, and there is no evidence that they were the result of any negligence or gross
negligence on the part of the Defendants.

FACTUAL/PROCEDURAL BACKGROUND

The Plaintiffs' decedent drowned on June 15, 2011, after having entered the waters of
Lake Murray from a boat dock at the Pine Island Club. Defendants are The Consolidated
Employee Recreation Clubs, a non-profit organization a/k/a Pine Island Club at Lake Murray
("Pine Island Club” or the "club"), South Carolina Electric and Gas Holding Company, Inc., and
SCANA (all defendants being designated collectively as “SCANA Defendants” or

"Defendants”). The Plaintiffs Cassandra M. Myers and Bartholomew Myers, in their capacity as

1



The Plaintiffs assert that the decedent died while on the Pine Island Club premises, so the -
RUS does not apply. The SCANA Defendants deny that assertion and maintain that he was in
the waters of Lake Murray, which are open to the public for recreational use, without charge. In
this court's view, the Plaintiffs’ decedent had the status of an invitee for purposes of this
summary judgment motion. His'presence at the club and his access to the lake through it
required that he be the guest of someone who held membership status by virtue of relationship to
Defendants and the payment of dues. The club is not open to the public. |

However, if Plaintiffs’ decedent were an invitee, to which a duty of care would be owed
(and which SCANA Defendants deny), the Defendants argue that ;1 landowner has no duty to
warn of the perils of obvious natural conditions of which an invitee is reasonably aware.

Meadows v. Heritage Village Church and Missionary Fellowship. Inc., 305 S.C. 375, 378 (1991)

(holding wet grass an open and obvious natural condition). The court agrees.

Exhibits in support of the motion were introduced, and those included such things as
photos, deposition excerpts, by-laws, and affidavits. The by-laws of the Pine Island Club state,
"Swimming in the lake is allowed only in the designated area. Hazards from boating,
underground cables, etc., prohibit swimming around docks, ramps or other areas of the Island."
A diagram of the property shows the swimming area near the beach, the swimming pool, and
three docks. The court is assuming that the dock in question is the one closest to the designated
swimming area.

The court finds that there is no evidence that the Defendants' negligence or gross
negligence caused or contributed to any dangerous conditions for which the Defendants are

responsible. Dangers of swimming in a lake are open and obvious.*

4 . . .
If there were evidence of a proximate cause related to the weather conditions, an

9
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State of South Carolina
Court of Common Pleas
County of Lexington

Cassandra M. Myers and
Bartholomew Myers as
Co-Personal Representatives
of the Estate of

Evan M. Myers,

Plaintiffs,
Ve

Transcript of Record
14-CP~32-2210

)
)
)
)
)
)
)
)
)
The Consolidated Employee )
Recreation Clubs, a )
nonprofit organization a/k/a)
Pine Island Club at )
Lake Murray, et al. )
)
)

Defendants.

December 11, 2015
Lexington, South Carolina
BEVFORE:

The Honorable William P. Keesley, Judge.

APPEARANCE S:

Pedro Krompecher, Esquire
Attorney for the Plaintiffs

Christian Stegmaier, BEsquire
David Kiebler, Esquire
Attorneys for the Defendants

Stacy L. Sheppard, RPR
Circuit Court Reporter
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Mr. Myers drowned somewhere around that depth
marker. Whether he jumped off.the dock or swam from
where he was swimming five minutes before with
Ms. Bellamy, the issue of how he got there if that
water is still water within the eyesight and control.
of the Pine Island Club and its subsidiaries is a
question of fact.

As a example or as an analogy, 1f we would have
had the opposite happen in this case, had they
closed the swimming beach for the incoming storm,
but failed to close the swimming pool, failed to
warn and failed to clear, you'd have the same -- the
same application.

Ms. Bellamy also talked about in her deposition
that she had seen, at page 77 of her deposition --
Your Honor, the defendants have submitted a few
pages of Ms. Bellamy's deposition. In your binder,
you have the complete deposition. It's lengthy.

But at page 77 in her deposition, she talks about
people swimming around the docks. She also talks
about, at page 81, 84, 85, 88 and 89, walking by the
caretaker and how their presence was acknowledged by
those adults that were next to this vehicle.

The question as to whether this is open and

obvious, one, I think exceeds the motion for summary
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM LEXINGTON COUNTY

Court of Common Pleas _ RE@EW ED
William P. Keesley, Circuit Court Judge  JAN 20 2017
Case No. 2014-CP-32-02210 sc COUI’T of App 6als

Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal
Representatives of the Estate of E. M. Myers, Appellants,

V.

The Consolidated Employee Recreation Clubs, a non-profit organization a/k/a
Pine Island Club at Lake Murray; South Carolina Electric and Gas Holding
Company, Inc.; SCANA; and Mandy Nicole Bellamy, Respondents.

DESIGNATION OF MATTER TO BE
INCLUDED IN THE RECORD ON APPEAL

Appellants propose the following to be included in the Record on Appeal:

1)

2)
3)
4)
3)

All pleadings, except those, if any, which may hereafter be agreed upon by all
parties for exclusion at the completion of the briefing process;

Answers to all Interrogatories and Request for Production;

Deposition transcript and exhibits of Mandy Bellamy;

Affidavits and Supplemental Affidavits of Drs. Francesco Pia and Ralph Johnson;

E-mail correspondence between the Honorable William P. Keesley and Counsel for
both the Plaintiff and the Defendant;

E-mail correspondence between Plaintiff’s counsel and Defendant’s counsel;

All Orders except those, if any, which may hereafter be agreed upon by all parties
for exclusion at the completion of the briefing process;




8) All Motions except those, if any, which may hereafter be agreed upon by all parties
: for exclusion at the completion of the bneﬁng process

9) Transcription of the Hearing held on December 11, 2015 before the Honorable
William P. Keesley, except those portions, if any, which may hereafter be agreed
upon by all parties for exclusion at the completion of the briefing process;

10) Notice of Appeal by Appellants;

11)  Any other document cited in Appellants’ Initial Briefs.

I certify that this designation contains no matter which is irrelevant to this appeal.

Other Counsel of Record:

Christian Stegmaier
Megan H. Hall

Collins & Lacy, P.C.
1330 Lady Street

Sixth Floor

Columbia, SC 29201
Attorneys for Respondents

Jamuary 19, 2017

- GRAHAM LAW FIRM, P.A.
. KROMPECHER LAW FIRM, PLLC

Edward L. Graham (SC Bar: 2483) -

J. Layton Ruffin (SC Bar: 78267)

Pedro E. Krompecher, ITT (SC Bar: 100485)
Post Office Box 550

Florence, SC 29501

- £7(843) 662-3281
- £. (800) 859-7028

Attorneys for Appellants




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM LEXINGTON COUNTY

Court of Common Pleas RECEIVEE
William P. Keesley, Cirenit Court Judge JAN 20 2017
Case No. 2014-CP-32-02210 $§C Gourt of App?a\s

Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal
Representatives of the Estate of E. M. Myers, Appellants,

V.
The Consolidated Employee Recreation Clubs, a non-profit organization a/k/a

Pine Island Club at Lake Murray; South Carolina Electric and Gas Holding
Company, Inc.; SCANA; and Mandy Nicole Bellamy, Respondents.

PROOF OF SERVICE

I hereby certify that one copy of the Designation of Matter to be Included in the Record
in the above-referenced matter was served by U.S. Mail, postage prepaid, on January 19, 2017
addressed to the following counsel of record: '

Christian Stegmaier GRAHAM LAW FIRM, P.A.

Megan H. Hall KROMPECHER LAW FIRM, PLLC
- Collins & Lacy, P.C.

1330 Lady Street

Sixth Floor
Columbia, SC 29201 - MO

Edward L. Graham (SC Bar: 2483)

J. Layton Ruffin (SC Bar: 78267)

Pedro E. Krompecher, III (SC Bar: 100485)
Post Office Box 550

Florence, SC 29501

1. (843) 662-3281

f. (800) 859-7028

Attorneys for Appellant
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William P. Keesley, Circuit Court Judge
Case No. 2014-CP-32-02210
Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal
Representatives of the Estate of E. M. Myers, Appellants,
V.

The Consolidated Employee Recreation Clubs, a non-profit organization a/k/a
Pine Island Club at Lake Murray; South Carolina Electric and Gas Holding
‘Company, Inc.; SCANA; and Mandy Nicole Bellamy, Respondents.

PROOF OF SERVICE

I hereby certify that one copy of the Appellants’ Initial Briefin the above-referenced
matter was served by U.S. Mail, postage prepaid, on January 19, 2017 addressed to the following

counsel of record:

Christian Stegmaier
Megan H. Hall
Collins & Lacy, P.C.
1330 Lady Street
Sixth Floor
Columbia, SC 29201

GRAHAM LAW FIRM, P.A.
KROMPECHER LAW FIRM, PLLC

Edward L. Graham (SC Bar: 2483)
J. Layton Ruffin (SC Bar: 78267)
Pedro E. Krompecher, III (SC Bar: 100485)

Post Office Box 550
Florence, SC 29501

t. (843) 662-3281

f. (800) 859-7028
Attorneys for Appellants




THE STATE OF SOUTH CAROLINA
In the Court of Appeals
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William P. Keesley, Circuit Court Judge

Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal
Representatives of the Estate of E. M. Myers, Appellants,

V.
The Consolidated Employee Recreation Clubs, a non-proﬁt organization a’k/a

Pine Island Club at Lake Murray; South Carolina Electric and Gas Holding
Company, Inc.; SCANA; and Mandy Nicole Bellamy, Respondents.

PROOF OF SERVICE

I hereby certify that one copy of the Appellants’ Return To Respondent’s Motion To Dismiss in
the above-referenced matter was served by U.S. Mail, postage prepaid, on May 22, 2017
addressed to the following counsel of record:

Christian Stegmaier GRAHAM LAW FIRM, P.A.

Megan H. Hall KROMPECHER LAW FIRM, PLLC
Collins & Lacy, P.C.

1330 Lady Street

Sixth Floor

Columbia, SC 29201

Ul

Edward L. Graham (SC Bar: 2483)

J. Layton Ruffin (SC Bar: 78267)

Pedro E. Krompecher, III (SC Bar: 100485)
Post Office Box 550

Florence, SC 29501

t. (843) 662-3281

f. (800) 859-7028

Attorneys for Appellants




TF‘TGRAHAM L_AW e

J. Layton Ruffin
Shining a Light on Safely, Guiding the Way to Justice.

May 22,2017

The Honorable Jenny Abbott Kitchings SC 0 urt

Clerk, South Carolina Court of Appeals s of Appeals
1220 Senate Street g
Columbia, South Carolina 29201

Re:  Cassandra M. Myers and Bartholomew Myers in their capacity as Co-Personal
Representatives of the Estate of Evan Morris Myers, Appellants, v. The Consolidated Employee
Recreation Clubs, a non-profit organization a/k/a Pine Island Club at Lake Murray; South
Carolina Electric and Gas Holding Company, Inc.; SCANA, Respondents.

Appellate Case No. 2016-002487

Dear Ms. Kitchings:
Enclosed for filing is one original and seven copies of the Appellants’ Return to the
Respondent’s Motion to Dismiss and the requisite $25 filing fee in the above case. Please return

a clocked copy to me using the enclosed self-addressed, stamped envelope.

Thank you for your attention to this matter.

Very truly yours,

U P

J. Layton Ruffin
Enclosures :

cc:  Christian Stegmaier
Megan H. Hall

GRAHAM LAw FIRM, P.A.
383 West Cheves Street, Florence. SC 29501

MaiN OFFICE . SATELLITE OFFICE
P.O. Box 5650, Florence, SC 29503 P.O. Box 604. Sumter. SC 29151
Phone 843.662.3281 Phone 803.774.4444
EFax 1.800.859.7028

EGraham@GrahamLawFirm.net e DianeR@ GrahamlLawFirm.net e JLRuffin@ GrahamLawFirm.net



PRESS FIRMLY TO SEAL

5 el

G f U.S. POSTAGE | U °

= g $2495 | - o w3

JoELS: Qe 2-0ay Scheduled Delivery = ; %

915 - ; /
S 05/24/2017 ,
7 = So6 Ll xy 12Noon ;‘
=08282270 ¢ . '
: »

Misuse may % é g

-

'CUSTOMERUSEONLY .~ . .- .

T
FROWM: (pLeAsE PRINT) PHONE @3 3

e T —

P Doc LY L L4E?L8?70 |

PRIORITY
. i ' wy UNITED STATES .
SUMJ'J ; g@ ;ﬂ S ’ /)(Lp B POSTAL SERVICE » é‘xh";%'é‘sgm i

All rights reserved,

Ao A

ority Mall Exprass™ shipments.

July 2013

© U.5. Postal Service

PAYMENT BY ACCOUNT (if-applicable) - . BUIGE USEONLY R Y, R " i TR e 3T
o
USPS® Corporate Acct. No. Federal (O 1-Day [ 2-Day O milary CJopo E P
PO ZIP Codo Scheduled Delivary Date Postage o
DELIVERY OPTIONS (Customef. Use-Oniy)™ "%, * . .~ e EEN (MM/DD/YY) %
[ SIGNATURE REGUIRED Note: The maler must heskglie Gioat Y RN DI $ . 2
Requifes tho 's slg; OR 2) Purchases addiiof] I3 rﬁ 3) £ 0! 2| 7}
Purchases Retum Receipt service. If the box Is ot checked, thafogial Sad & eth inthe addressbta ins? £
mall fecaptacle ar other securo location without ing 100 's 8ig on delivery. Date Accepted (MM/DD/YY) Schedulad Delivery Time Insurance Fee COD Fee .;
Delivery Options O 10:30AM [ 3:00PM
E] No Saturday Delivery (deliversd next business day) [J 12 NOON $ $
Sunday/Holiday Delivery Required (additional fee, where a%ée\é 2 4 ‘2[‘17 - - "
O 10:30 AM Detivary Required {additional fee, where avallablé®y Timo Accopted O am 10:30 AM Dolivary Feo Roturn Rocelpt Fee -'l'-:;:f\ n"r?:lllon Fo
*Rater to USPS.com® or local Post Office™ for avallabllity. Orm Spo ©
. ” o ; .
7O e o §C Gourt- O ADDE ’ ° °
ﬂ L ( T . . i | Special Handling/Fraglie Sunday/Holiday Premium Fee | Tota! Postage & Fees
e Hovomble ey Abbsf i tohings
' (o : : | =
u.@f k/ S(/ ot Arl}eﬂt(\g H
[ W Waight I Flat Rate | Acceptance Employse inftials
l?f&/@ S JV :Zeé‘(/

- «
P . LIRS P ;

Columbig C
ES ONLY)

2IP + 4° (U.S. ADDRESS

' 7 ‘ (2] Deiivery Attempt (MM’DD Employee Signature
;Z C\ 01’ o I /5 ﬂ) } Oam
— : O P

WRITE FIRMLY WITH BALL POINT PEN ON HARD SURFACE TO MAKE AL COPIES LEGIBLE.

' 8 For plckup or USPS Tracking™, visit USPS.com ar calf 800-222-1611. Delivery Attempt (MMDD/YY)) Time Employso Signature
m $100.00 insurance Included. c AM
Oem
LABEL 11-B, OCTOBER 2016 PSN 7890-02-000-8996 1-ORIGIN POST OFFICE COPY ‘

of the U.S. Postal Service® and is provided solsly for us

be a violation of fe

deral law, This packaging Is not for resale, EP13C

INSURANCE INCLUDED
i &% = . £ZE PICKUP AVAILABLE
OUR EASTEST SERVICE IN THE U.S. #  SIGNATURE INCLUDED UPON REQUEST

™

[N 4 Y . R . £

rhis packaging Is the property

)



