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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SECOND JUDICIAL CIRCUIT
COUNTY OF NEWBERRY )
' ) Case No.: 2011-CP-36 - 379
ADELE J. POPE, ' )
- Plaintiff, ) MOTION TO
-v- ) PARTIALLY ALTER OR AMEND -

JAND/OR RECONSIDER AND VACATE

ALAN WILSON, in his Capacity as Attorney  JORDER DATED NOVEMBER 22,2011
General of South Carolina, )
Defendant. )

)

TO: THE DEFENDANT ALAN WILSON, Attorney General of South Carolina, by J.
Emory Smith, Esquire, AND TO PROPOSED INTERVENORS TOMMIE RAE
HYNIE, individually and on behalf of her minor child JAMES B: HENRY DARGAN
McMASTER; DARYL J. BROWN, individually and on behalf of his minor child
JANISE B.; LINDSEY DELORES BROWN; DEANNA J. BROWN THOMAS; JASON
BROWN-LEWIS; YAMMA N. BROWN, individually and on behalf of her minor
children SYDNEY L. And CARRINGTON L.; TONYA BROWN; VENISHA BROWN:
LARRY BROWN; TERRY BROWN; RUSSELL L. BAUKNIGHT, as purported agent
for Defendant and as agent for each of the aforementioned proposed intervenors
and in each fiduciary capacity in which he seeks to intervene.

YOU‘WILL PLEASE TAKE NOTICE that ten (10) days after service hereof, or as
soon thereafter as she may be heard, Plaintiff Adele J. Pope will move, through her
undersigned counsel;, pursuant to Rulés 52 and 59(e), SCRCP, and all other applicable
Rules of Civil Procedure; for an order partially altering, amending, reconsidering and/or
vacating the judgment of the Honorable Frank R. Addy, Jr. dated November 22, 2011, a'
copy of which was received on November 22, 2i011, and which is attached hereto as
Exhibit A.

UNCHALLENGED RULINGS BY THE COURT
1. The Order properly stated that this Court had jurisdiction to hear and decide this

Case, brought under the South Carolina Freedom of Information Act (“FOIA”).
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Defendant to answer.
MATTERS THE COURT FAILED TO CONSIDER AND/OR FIND
I Purpose of FOIA

3. The Court failed to consider and/or find that the sole purpose of FOIA is to
ensure that public bodies promptly release public documents properly requested by any
person. ;

4. The Court failed to consider and/or find that where, as here, the documents to
be produced may be illegal, improper or related to former, pending ér contempfate&
litigation, such matters may be the subject of other litigation, which should have no bearing
on FOIA disclosure.

5. The Court failed to consider and/or find that any substantial delay in compelling
compliance with FOIA constitutes denial of FOIA rigﬁts. |

6. The Court failed to consiae'r and/or find that the parties in FOIA litigation should
~ be limited to those seeking public documents and parties which are or are alleged to be
public bodies.

| . Facts of this FOIA Case

7. The Codrt failed to consider and/or find that on July 19, 2011, Plaintiff made a
proper FOIA request for the following documents, all of which are publié documents:

a. The Attorney General's policies related to the release of litigation
retention agreements with outside counsel, only approximately a
dozen of which have been executed by Attorneys General of South

Carolina;

b. The Agreement of former AG Henry McMaster with attorney Kenneth
B. Wingate of Sweeney, Wingate & Barrow, P.C. (The “Wingate
Firm”) to bring a tort suit against Robert L. Buchanan, Jr. and Plaintiff
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for money damages allegedly caused by their appeal of Aiken County
Case 2008-CP-02-1647 and other alleged improprieties.

C. AG McMaster's authorization for Russell L. Bauknight to act on behalf
of the AG/State in the suit brought by the Wingate Firm.

8. The Court failed to consider and/or find that no stay or other impediment existed
to prevent release ‘of the McMaster/Wingate contract to sue Buchanan/Pope or other
requested documents.

9. The Court failed to consider and/or find that the AG has no written policy with
,resbect to its litigation retention agreements, but both AG Wilson and AG McMaster have
repeatedly conﬁrméd, as do all litigation retention agreements, that they are public
documents and subject to FOIA disclosure.

10. The Court failed to consider and/or find that Plaintiff's FOIA request was proper
and that Plaintiff sought public documents;, but AG Wilson névertheless refused to release
the McMaster/Wingate contract to sue Buchanan/Pope or Bauknight's authorization.

11. The Court fafled to consider and/or find that on August 10, 2011 Plaintiff
properly commenced this action to require AG Wilson to comply with FOIA.

12. The Court failed to consider and/or find that AG Wilson, without cause, moved
to dismiss this case and that such motion was interposed for the purpose of delaying or
denying Plaintiffs FOIA rights.

13. The Court failed to consider and/or find that on or about September 13, 2011
AG Wilson confirmed publicly that all litigation retention agreements are public documents
and should be produced.

14. The Court failed to consider and/or find that on or about September 22, AG

- Wilson, through Senior Assistant AG C. Havird Jones, confirmed that AG Wilson is “ready
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and more than willing” to produce the documents requested By Pope.

15. The Court failed to take judicial notice thét one or more members of the media
have repeatedly requested cvopies of the McMaster/Wingate contract to suex
Buchanan/Pope, which requests have aIsp been denied by the office of AG Wilson.

16. The Coqrt failed to consider and/or find that all active litigation retention
agreements of AG McMaster and/or AG Wilson other than the McMaster/Wingate contract
to sue Buchanan/Pope have now been publicly posted on the AG's website.

17. The Court failed to consider and/or find that the AG’s refusal is directly contrary
to the AG’s published policy regarding FOIA disclosure.- |

18. The Court failed to consider and/or find that the AG’s consent to the proposed
intervention of the private intervenors aids and abets their improper and/or criminal actions
under S.C. Code Ann. § 30-4-110.

19. The Court failed to consider and/or find that Plaintiff and Robert L. Buchanan,
Jr. have never served as Trustees of the James Brown Legacy Trust.

20. The Court failed to consider and/or find that Plaintiff is entitled to the $6,000
legal fees she has incurred to date, with costs of $325,‘togéther with such additional fees
at the rate of $100 per hour (to a maximum $1,500 per month), plus costs, as shall be
incurred until AG Wilson has produced to Plaintiff all documents sought in this action.

lil.  Consolidation of the FOIA Suit and the Wingate Tort Case
is Improper. '

21. The Court failed to consider and/or find that it lacks jurisdiction to consolidate

the FOIA Suit with the Wingate Case, an unrelated tort suit which is not before this Court.

22. The Court failed to consider and/or find that it cannot consolidate cases in

4
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different judicial circuits withoﬁt notice and an opportunity to be heard properly given to all
parties to both cases. |

23. The Court failed to consider and/or find that consolidation constitutes a denial
of Plaintiff's FOIA rights. |

24. The Court failed to consider and/or find that consolidation and the attendant
delay violate the due process rights of all parties seeking the public documents which are
the subject of this action. |

25. The Court failed to consider and/or ﬁnd that consolidation denies Plaintiff equal
protection by delaying, for what may be years, her receipt of public documents which
should be available without any delay to any member of the public throug‘h a proper FOIA
request.

| 26. The Court failed to consider and/or find that consolidation with the Wingate
Case effectively grants the private intervenors’ improper motion tobea part of this FOIA
action and thus violates Plaintiff's rights under FOIA.

27. The Court failed to consider and/or find that the consolidation order does not
comply with Rule 42, SCRCP, because, among other things, there are no common
questions of law and fact between the FOIA suit and the Wingate Tort Case.
| 28. The Court failed to consider and/or find that, as shown on Exhibit B, the tort
claims in the Wingate Case are not similar to those asserted in this FOIA suit.

29. The Court failed to consider and/or find that the counterclaims of Buchanan and
Pope, as asserted in the Answer and Counterclaim, attached herto as Exhibit C, are

unrelated to the subject matter of this FOIA suit.
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v. lllegal Action by Proposed Intervenors.

30. The Court failed to find and/or consider that the proposed intervenors have
violated S.C. Code Ann. § 30-4-110, which states in part: |

Any person or grbup of persons who willfully violates the provisions of this

Chapter shall be deemed guilty of a misdemeanor and upon conviction

shall be fined not more than one hundred dollars.... [emphasis supplied]

31. The Court failed to find and/or consider that neither their parents nor the
Wingate Firm may take illegal action on behélf of minors, and that the minors should be
exempt from any punishment which should be applied to the adult proposed intervenors.

32. The Court failed to find and/or consider that the Wingate Firm is aiding and
abetting the adult proposed intervenors in denying Plaintiffs FOIA rights and the FOIA
-rights of other citizens.

V. In camera review.

33. The Court failed to find and/or consider that in caméra review should not have
been necessary because AG Wilson acknowledged that the requested documents were
public, and they should have been produced.

34. The Court failed. to find and/or consider that, to the extent not immediately
produced to Plaintiff, the Court should have required that the documents be delivered to
the Court for in camera review and immediate release.

VI.  Miscellaneous. |

35. The Court failed to find and/or consider that Newberry County Case No. 2011-

CP-32-0364 is not before this Court at this time, and it is premature for the Court to

- speculate as to any appropriate action in that case.
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36. The Court failed to find and/or consider that neither AG Wilson nor any member

of his staff is counsel of record in the Wingate Case.

This motion is based on FOIA, the South Carolina Rules of Civil Procedure,
especially Rules 52 and 59(e); the entire record in this matier; and the complaint and

answer and counterclaim in the Wingate Case, of which the Court has taken judicial notice.

K Respectfully submitted,

Ad:(n%/ﬁﬁéﬂéil\/—/

La ice of Adam T. Silvernail, LLC
Post Office Box 1898

1218 Taylor Street

Columbia, South Carolina 29202-1898
Tel: 803/779-1770 '
Fax: 803/403-8092
adam@silvernaillawfirm.com

November 29, 2011 Attorney for Plaintiff

AFFIRMATION OF COUNSEL

| certify pursuant to Rule 11, SCRCP, that consultation with opposing counsel is
not required for a Motion to Alter or Amend and/or Reconsider or would serve no useful

purpose as to the Motion herein.
A~ /}
' PN
AdapA. Sivernail ™
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

RUSSBLL L. BAUKNIGHT, as Trustce of
the James Brown 2000 Irrovacable Trust and
tbe James Brown Legacy Trust, as Personal
Representatlve of the Bstate of James Brown,
and on behalf of Henry Dargan McMaster, In
his capacity as Attomey General of the State
of South Carolina; Taommie Rac Brown,
individually end an bahalf of her minor child,
James B{SSENIR Dary! J. Brown, individually
and on bobalf'of his minor child Janise
Vanisha Brown; Lindsey Delores Brown;
Deanna J. Brown Thomas; Jason Brown-
Lowls; Yamma N. Brown, individually and
on behalf of her minor children Sydney
Lusnar and Ciirington Lumar; Tonya Brown;
Venisha Brown Larry Brown; and Terry
Brown :
and

HENRY DARGAN MCMASTRER, in his
capacity a3 Attoracy Genoral of the State of
South Carolina; TOMMIE RAE BROWN,
individually and on behalf of her minor child,
JAMES BROWNE; DARYL J. BROWN,
individually and on behalf of his sminor child
JANISB VANISHA BROWN; LINDSEY
DELORES BROWN; DEANNA J. BROWN
THOMAS; JASON BROWN-LEWIS;
YAMMA N, BROWN, indlvidually and on
behalf of her minor children SYDNBY
LUMAR and CARRINGTON LUMAR;
TONYA BROWN; VBNISHA BROWN;
LARRY BROWN; and TERRY BROWN,

Plaintiffs
\2
. Adele J. Pope and Robext L. Buchanan, Jr.,
Dofaudants

IN THE PROBATE COURT .
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TO: THE DEFENDANTS, ADELE J. POPE AND ROBERT L. BUCHANAN, JR.:

YOU ARE HEREEY SUMMONED aud required to answet the complaint heroin, a copy of
which is herowith served upon you, and to serve a copy of your answer to this cormplait upon the
subscriber, at the address shown below, within thirty (30) days afiec acryicc bereof, exclusive of the
day of such service, and if you fail to answer the comphint, judgment by default will be rendered

against you for the rolief domeoded in the complaint,
)

Respootfully submittod,

SWEENY, WINGATE & BARROW, P.A.

Kenneth B. Wingate '
Bverott A. Xandall, IT

1515 Lady Street

Pont Office Box 12129
Columbia, South Carolina 29211
(803) 256-2233

ATTORNEYS FOR THE PLAINTIFFS

Columbia, South Carolina
May 19,2010
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

RUSSBLL L. BAUKNIGHT, as Trustee of
the James Brown 2000 Irrevocabls Trust and
the Jamos Brown Legacy Trust, as Persanal

tative of the Bstate of James Brown,
and on behalf of Henry Dargan McMaster, in
bis oapacity as Attarney Gencral of the State
of South Carolina; Tommie Ras Brown,
individually and on behalf of her winor child,
Tarnes DESEME; Daryl J. Brows, individually
and on behalf of his minor child Jenlse
Vanisha Brown; Lindscy Delores Brown;
Deanna J. Brown Thomas; Jason Brown-
Lewis; Yamma N. Brown, individually and
on bohalf of hex minor children Sydney
Lumar and Carrington Lurnar; Tonys Brown;
Vanisha Brown Larry Brown; end Terry
Brown

and

HENRY DARGAN MCMASTER, in his
capacity as Attorncy General of the State of
Youth Carolina; TOMMIB RAB BROWN,
individually and on behalf of her minor child,
JAMES BREWAED; DARYL J. BROWN,
individually end on behelf of hia minor child
JANISE VANISHA BROWN; LINDSEY
DELORES BROWN; DEANNA J. BROWN
THOMAS; JASON BROWN-LEWIS;
YAMMA N, BROWN, individunaily and on
behalf of her minor children SYONEY
LUMAR and CARRINGTON LUMAR;
TONYA BROWN; VENISHA BROWN;
LARRY BROWN: and TBRRY BROWN,
Plaintiffs

Y.

Adélé J: Pope and Robert L. Buchanan, Jr.,
Defendants

JE————— e A

IN THE PROBATE COURT

/
7

Ao
=

i1

COME NOW THE PLAINTIFFS who, for thelr claim for relief ngalnst the Defondants,
allege and will show as follows:

000010
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Complaint

PARTIES

. Russell L. Bauknight ls the court-appointed Trustee of the Jameos Brown 2000
IrrcvocaSIc Trust end the Trustee of the James Brown Legaocy Trust. Bauknight Is also the court-
“appointed Successor Persanal Representativa of the Bstate of James Brown, the celebrated
entertainer, who died on December 25, 2006, a rosident of Aiken County, Soutl Cérolina,
Bauknight serves in each of these capacities pursuant to a Scttlement Agreement approved by
Order of the Alken County Circuit Court dated May 26, 2009.

2. Bauknight brings this action as Trustes of the James Brosm 2000 Incvocable
Trust (hereinafier “the Trust™) and as Trustee of the James Brown Legacy Trust, and as Personai
Roprosentative of the Estatc of Jamea Brown (horsinefter “the Bstate™), and on behalf of the
benaficiaries of the Estate and the Trusts. Bauknight is horeinafier referred to as *“Trustee
Plaintiff.” | | | |

3. Tho following are pactles to this action by virtue of their being benaficiafids of the
Estato of James Brown and/or the James Brown 2000 Irmovooable Trust and/or the James Brown
Logacy Trust. Thesc Plaintiffs will horcinafter be refarred to as the “Benoficiary Plaintiffs” and
includo: |

8. Henry Dorgan McMaster in lus capacity as the Attornoy General for the Stato of

South Cerolina;

b. Tommic Rae Brown, individuelly and on behalf of her minor child, Janes BIS®E
2

o. Daryl J. Brown, individually and on behalf of his minor child Janlse Vanisha

Brown;

Page 2
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Complaint

d. Lindscy Delores Brown;

o. Venisha Brown;

f. Decanna J. Brown Thomas;

g. Jason Brown-Lewis,

h. Yamma N. Brown, 'mdividually and on bebalf of her minor children, Sydney
‘Lumar and Carrington Lumar;

i. Larry Brown;

j.  Tonya Brown; and

k. Temry Brown

4.°  Deofendants were formerly Personsal Reprosentatives of the Estate of James Brown
and Trustees of the James Brown 2000 frrevocable Trust.

JURISDICTION AND YENUE,

5. The Rstate of James Brown is being probated in Aiken County, South Carollna,

6. 'I'he‘ principal place of the administration of the Trust js Richland County, South
Carolina. The Trustce malntains his usual place of business in Richland County, South Carolina.
“The recotds pertaining to the Trust are kept in Richland County, South Carolina.

7. Defendant Adele 1. Pope is, upon information end belisf, 8 resident of Newberry
County. At all times pertinent to the matters nllcgﬁd harein, Pope was a licensed attornoy with
her law office located in Richland County, South Carolina. Durlng the timo she sexved RS a co-
trustee of (he James Brown 2000 Itrevacable Trust, she maintained her ofﬁcc and kept all
doouments relating to tho Trust and the Eslato in Richland Cownty.

8. Defendant Robert. L. Buchanan, Jr. is, upon information and belief, a citizen and -

resident of Aiken County, South Carolina, At all timos pertincot to the matters alleged herein, ho

Poge 3
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Complatnt

wes & licensed attorney. During the time he served as a co-trustoc and co-personal rcprcscmaﬁve
of the Estate, Buchanan transacted substantial business in Richland County and dcrivcdb
substantial incomo from the administration of the Bstato and the Trust in Richland County and
participated in the maintai ning of the Trust and Batate docurncnts‘in Richland County.

9 The Probate Court hes exclusive jurisdiction over the matters raised herein

pursuant to 8.C. Code Ann, §§ 62-1-302 and -7-201.

10.  Venue in this mattcr is proper in Richland County, South Carolina puxmam to

S.C. Code Ann. §§ 62-7-‘108 and -204. _
FACTUAL ALUEGATIONS

11. A document purporting to b Mr. Brown's Last Will and Testameat C'will),
dated August 1, 2000, was filed with the Aiken County Probate Court on January 18, 2007. The
Will nomineted ttnge‘individuals as Personal Rnfrwontativcs, namely, Albert H. Dallas, ‘ngid
G. Cannon, and Alfred A. Bradley, and thoy wore appointed by the Probate (;ourt by Order dated
January 18, 2007. These same inc_iividuids ware elso appointed Trustees under a document
purparting to creato the James Brown 2000 Irrevocable Truat (“Trust”).

12.  Thereafler, a number. of actions were fled in the Aiken County Probate Court in
conneotion with the Will and Txust, all of which were removed to the Aiken County Clreult
Cownt,

13.  On or about Septsmber 24, 2007, the South Carolina Atternoy General intervoned
in the Circuit Court actions to represent the interests of the charitable beneficiaries of the Trust.

14. On August 10, 2007, the Aiken County Circuit Cowrt accepted Cannon's
Personal Reprosentative and Trustee. On November 20, 2007, the

resignation es, infer alla,

Aiken County Circuit Court accepted the resignations of Dallas and Bradley as Personal

Page 4
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Comglaint

Representatives and Trustees and appointed the Defendants Robert L. Buchanan, Jr. and Adele I,

Pope as substitute Personal Reprosentatives and Trustees.

15.  Following additional litigation in the Alken County Cirouit Court, tho Beneficiary
Plaintiffs entered a comprehensive softlement resolving all their disputes and ending ths
litigation between them, whxch agreemcnt was, after an extensive hearmg, approved by the

Alken County Circuit Court by an Order entered on May 26, 2009, That Ordexr also removed the

_ Defendants as tho substituted Personal Reprosentatives and Trustees.

ACTION
(Brench of Fiducjary Duty)

16. Al allegations set forth above are incorporated herein. |

17.  As Personal Representatives and Trustecs of the Estate of James Brown and the -

James Brown 2000 Irrevocable Trust, the Defondants owed fiduciary duties to the Estate, Trust

and the beneficiaries of cach {collectivoly “The Affccted Parties”), including a duty of caro, of

impartiality, and of loyalty as well as a duty to prodontly administer the probate and trust estates.

18. Upon mformauon and belief, duting their appointmoent as gubstitute Porsonal

Representative and Trustee, the Dofendants repeatedly and chronically breached thelr fiduoiary

duty to the Affectcd Parties in multipls ways, inoluding but not limited to the following

partioulars:

a. Failing to properly manage the estate and trust;

b. leing to engage necessary advisors and appropriato’ assistance to manage the

ostate and trust, causing, upon information and belief, millions of dollars of lost

opportunities far the estato and tust;

c. Failing to use due diligence in pursuing business opportunities for the catate and

trust,
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Complaint

. Pailing to use duc diligence in determining the value of the ostétc, thereby making

the cstatc vulnerable to millions of doliars in unnecessery and incomect tax

liability;

. Mishandling an auction of personal property at great cost to the estate and teust;

Falling to timely seftle the debts of the estate;

. Pailing to keep accurate accounting rocords for the estate and trust;

. Engaging in self-dealing by peying themselves hundreds of thonsands of dollars

in fees, which left the ostate and trust with a solvency celsls;

Failing to sell tho asscts of the estatc and trust at a prudent time, for example, by

failing to acéept an offer to buy tho cstate and trust for $100 million in November '
2007, as demonstrated by their own testimony under oath, whils, upon

informstion and belicf, the current value of the cstate is nbw wonh tens of

millions of dollars {css; | |

Taking improper adveraarial pésitions to the seftlement enfered into by the

beneficiaries of the Estate add Trust and epproved by the Circuit Court;

Failing to account to the Attorney General as roquired by law; |

Wasting time and estate and trust agsets cngaglag in fedoral court litigation which

was personal to the Defendants rather than necessary to the administration of the

ostate and trust;

. Refusing to follow the Circuit Cout's instructions in exccuting tho sctticment

agreemant and fighting the settlemont agroement deapite their Jack of standing

and the fact that the settlement was approved by the Cireuit Court as being in thc‘

best intarest of the Estate,

Pago 6
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Complaint

n. Acting in bad faith, as ovidenced by such ections as

i.

ii.

iii.

iv.

filing a lengthy motion opposing the settlement aven before they were
informcd‘ of the terms of the settlcment ;

providing fo tho Intornal Revenue Secvice a road map of the settling
partios’ plan to deal with tx issues, for no apparent purposo other than to
sabotage the sottloment agreement; . |

Taking inconsistent legal positions for their own porsonsl interests, such
an asserting their right to continuo 88 fiduolaries pending thoir appcals
despitc having taken the contrary position when their predecessors
appealed, insisting that the sektling parties glve notice to noninlofmt:d
persans when Defendants refused to do so whenaver they sought relief
(such as the payment of their feesj, and contesting the scttling parties’
contentlan that the ostatc was in an emergoncy situstion when they
themsclves had asserted that position shortly before;

Despite being judicially cstopped by the South Carolina Court of Appesls,
asserting they have a right to prosecute the Trust’s and Estats’s clelms -

against Dallas, Cannon, and Bradloy.

o. Being uncquipped and/or unwilling to conduct the administration of the cstate, as

they admitted by secking the appointment of a special administrator to bandlo the

administration because the cstato was in an “emergency” situntion, as furthor

demonastrated by such breaches as:

Failing to undorstand the fundamentals of the aperation of the music

buslness, which constitutes the essentisl value of the trust and estute, and

Page 7
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Complamt . ‘ \
failing to obtain propet advice, under the protext of not belng able to
afford such advice despite paying thomselves hundreds of thousands of
dollars in fees;

{i. Pailing to understand the basic operation of federal copyright law and its
impact on the cslato and its valuation, iscluding but not limited to tax
vnluatioﬁ; |

iii. Priling to tlmAdy conduct duo ’diliguncc, as demonstrated by their own
testimony under oath tha’t.“2009 was the year of due diligence.”

p. Engaging in conflicts of intcrest, such as

i. Paying themseclves hundreds of thousands of doflars in fees while leaving
the estate and trust virtually insolvent;

ii. Serving as both Personal Representatives aad Trustees while a significant
issuo in the administration (.>f the trust and ostate was whcth;r the trust or
the estate owned certain assots. )

ili. Continuing to conduct a vicious attack on the proposed settlement, upon |
information and belief, for the purpose of padding their own fees, which
they claim to be $5 million.

q. By misrepresonting §r @mﬁng Inaccurato statementa undor oath to the Court,
r. By failing to filc sppropriate tax retumns;
8. By allowing statutes of limitations to run, theceby preventing opportunitics for the

estate and trust to receive reimbursemecat for music rights misappropriated by

others;

Page 8
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Complain

t, By fuiling to comply with the requirements of the South Carollna Uniform
Prudent Invostor Act, including but not limited o tha failure to implement an
investment policy for the trust; and

u. Artificially inflating the reparted value of the estato, without any substantiation,
and without any consistency, for the purpose of justifying their claim for
approximately 35 Milllon in foes,

19.  Despite the tenms of the Order of May 26, 2009, removing the Defendants as
Porsonal Representatives and Trustees, the Defendants have neveriheless continued to breach
their fiduciary duties to tho Affected Parties by continuing to take sctions harmful to the estate
and trust and the interests of the Affected Partics, including but not limited fo contesting the
settlement by filing multiple appeals and objeoting to substitution, all to the detriment of the
Affected Parties and in violation of their fiduaiary duty to the Affected Parties.

20.  As a result of Defendants” breach of their fiduciary duties to the Affected Partics,
the Plaintiffs are entitled to judgxﬁcné a,gﬁinst tho Dofendants fc;r actual and punitive dameges In
such sums es may be proved at trial, togethor with prejudgment intcrost and interest on the
judgment as prﬁvidcd by law, for attornéy fees and the costs of this action, and for such other and

further relicf as may be provided by law.

(Breach of Trust)

21.  All allegations set forth above are incorparated herein.

22.  The octs and omissions of the Defendants constitute a breach of trust pursuant to

8.C. Code Anp. § 62-7-1001(a). ,
23.  As a result of Defendants’ breach of trust, Plaintiffs are entitled to an order

Page 9

000018



Complain

a compcliing Defendants to redross the breach of trust by paying money, restoring
property, or by otber means as may bo requircd to remedy the breach;

b. ordering the Defendants fo account for all property of the Estato and Trust; .

c. denying compensation to the Defendants for all services provided by them for
work an behalf of the Bstato ot Trust;

d." such other rclicf as may be necessary to remedy the breach.

24.  As g result of Dofondants’ breach of trust, Plaintiffa are entitled to judgment
againgt the Defendsnts for damages in such sums s may bo proved at trial, togethar with
prejudgment interost and interest on the Judgment as provided by law, for attorney fees and the

costs of this action, and for such other and further relief as may be provided by law.

' FOR A THIRD CAUSE OF ACTION
(Negligence) ‘

T 25, Al allogations set forth above are incorporated bcrcin:

26.  Defendants provided services to the Estate and Trust apart from, and in addition
to the mMmm for tho administration of the Estate and Trus!, In doing so, Defendants were
obligated to provide such services in & reasonable manner, consistent with the applicablo
standard of cars,

27.  The acts or omissions of the Defendants in providing thesc sorvices wers caroless,

ncgligent, grossly negligent, willful, wanton, reckless, and in conscious disregard of the rghts of

the Affected Parties.
28, As & result of the Defendants’ sects or omisslons, the Affected Parties have

incurred actual damagos in the form of:

(a) loss, wasto, or spoliation of the nssets of the Estate and Trust;

(b) diminution in tho present valus and incomo generation of the Estate and Trust;

Page 10
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Complaint

(¢) diminution in tho futurc stroam of profit and income from the corpus of the Estate and
Trust.

29.  As a rosult of Defendants’ nogligent and grossly negligent acts and omisaiom; the
Plaintiffs are entitled to judgmeat against the Defendants for actual and punitive damages in such
sums as may be proved at trial, togefh’er with pmcjudgment int@ and interest on the judpnent
as provided by law, fo; attorney fees and the costs of this action, and for such other and further
relief as may be provided by law.,

WHEREFORE, The Plaintiffs pray for a judgment against the Defendants for, rellef as
set forth above, actual and punitlve damages in such sums as ma)l( bo provan at trial, together -
with p‘rcjudgmcm Intercst and interest on tho judgment as provided by law, for attormey fecs and

" the costs of this nction, aqd for such other and further reliaf as may be provided by law.

PLAINTIFFS DEMAND A JURY TRIAL.

Respectiully submitted,

SWEENY, WINGATE & BARROW, P.A.

JlnnTn Bt
Kenneth B, Wingate
Bverett AL Kendall, X1

1515 Lady Street

Poat Office Box 12129

Columbla, South Carolina 29211
(803) 256-2233

—
[ 4

ATTORNEYS FOR THE PLAINTIFFS

~ Columbia, South Carolina
May 19,2010
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Exuerr C

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Russell L. Bauknight, as Trustee of the James
Brown 2000 [rrevacable Trust and the James '
Brown Legacy Trust, as Personzal
Representative of the Estate of James Brown,
and on behalf of Henry Dargan McMcaster, in
his capacity as Attorney Generai of the State
of South Cerolina; Tommie Rae Brown,
individually and on behalf of her miner child,
James B. It; Daryl J. Brown, individually and
on behalf of his minor child Jarise B.;
Lindsey Delores Brown; Deanna J. Brown
Thomas; Jason Brown-Lewis; Yamma N.
Brown, individually end on behalf of her
minor child Sydney L. and Carrington L.;
Tonya Brown; Venisha Brown; Larry Brown;
and Terry Brown

AND
Henry Dargan McMaster, in his capacity as
Attorney General of the State of South
Carolina; Tormmie Rae Brown, individually
and on behalf of her minor child, James B. IL .
Daryl J. Brown, individually and on behalf of
his minor child Janise B.; Lindsey Delores
Brown; Deanna J. Brown Thomas; Jason
Brown-Lewis; Yamma N. Brown,
individually and on behalf of her minor child
Sydney L. and Carrington L.; Tonya Brown;

Venisha Brown; Larry Brown; and Terry .
Brown,

' Plaintiffs,
vs.
Adele 1, Pope and Robert L. Buchanan, Ir.,

Defendants.

)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS

RIFTH JUDICTAL CIRCUTT

Civil Action No.: 2010-CP-40-4600

9:1 Hd 0% 433 0182

g I
ANSWER AND COUNTERCLAIM

OF ROBERT L. BUCHANAN. JR. AND '

ADELE J. POPE

(Jurv Trial Demande_&)

Defendants Robert L. Buchanan, Jr. and Adele J. Pope, subj'ect 1o their Motion to Dismiss

and any Motion filed or to be filed for a chan

Counterclaim against Plaintiffs, as follows:

(]

ge of venue, answer the Complaint of Plaintiffs and
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FOR A FIRST DEFENSE
(Qualified General Denial)
.As to Parties

L. (a} “The following gensrai allegations are incorporated by reference in

Defendants’ responses to each and every gllegation contained in the Complaint, including the

prayer for relief:
o (i) Hemy Dargan McMaster (“McMaster”), the Attorney General of South
Carolina (“AG") brings this private tort suit on behalf of persons disinherited in James Brown’s
carefully crafted estate plan. The Attorney General’s duty is to serve the public interest, not
. private interests.
: ~(‘ii) On August 10, 2008, McMaster and some of the Plaintiffs met to divide what
M. Brown did not give them. As part of their plam, Plaintiffs agreed.that the Defendants, who
were dutifully defending Mr. Brown's estate plan, should be removed as PR/Trustees.

10 give‘ Tommie Rae Hynie Brown, who had been

(ifi) The plan agreed )
further provided that five of Mr. Brown’s dozen or more

disinherited, more than $20 million. It
children would receive approximately $4 million each.

(iv) Five months later on January 30, 2009, McMaster entered into an agreement
with Mr. Brown’s son Temry, who did business with discredited former trustee Dallas and now-
indicted former trustee Cannon, in which Terry received a 10-year right to buy all of James
Brown's assets. This not only destroyed the value of Mr. Brown’s assets, it threatened loss of
the IRS qualification of Mr. Brown’s “T Feel Good” Trust, which is part of the 2000 Trust (the
“Tn]st”).
' (v) Whes the dealing was done, McMaster and the other Plaintiffs had stripped
about 65% of Mr. Brown’s $85 million music empire from his estate plan. Upon information

and believe, Plaintiffs had placed under McMaster’s control not only Mr. Brown’s “I Feel Good”
private foundation but also Mr. Brown’s estate and the Brown Grandchildren’s Education’ Trust,

which is also a part of the Trust. Furthermore, the plan gave McMaster fthe right to remove and
replace personal representatives and trustses. :

(vi) The circuit court’s approval of Plaintiffs’ actions is on appeal to the Supreme
Court. The Supreme Court will determine if Plaintiffs can do all this. The Supreme Court will
determine if after removing Defendants, the lower court, at McMaster’s request, may require
them, under penalty of contempt, to sign documents which they cannot sign while properly
performing their duty to James Brown. The Supreme Court will determine if the lower court, at
McMeaster’s request, will require Defendants to agree to say nothing bad about McMaster’s deals

or about McMaster himself.
(vii) Upon information and belief, Janies Brown anticipated trouble with his estate
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plan, and he stated whatbe expected of his fiduciaries:

vided for 1n this Jrrevocable Trust, Grantor’s Will
or ofher such instrument...shall not have standing or be qualified to
contest, claim an interest in or otherwise dispute the disposition of
Grantor’s estate as he herewith disclaims and disinherits any such persomn.
Any such alleged claim shall be considered an affront to_the Grantor’s
wishes and shall be vigorously challeneed as such b his fiduciaries,” [Tt.

Art. X0 See Will Item X for similar provision. Emphasis Supplied.]

“,.. any person not pro

ear intention was to dedicate his entire music empire solely

(viii) Mz. Brown’s ¢
d needy and deserving students: ‘

to the education of certain grandchildren an

d...I have intentionally failed to provide for
ersons, whether claiming, or to claim, to be
en heir of mine or not. Such failure is intentional and not occasioned by
accident or mistake... It is the Grantor’s intention that the trust estate be
available only to the beneficiaries and not to the Grantor’s past or future
spouse. The Trustee(s) are directed to_enforce this provision.” [Emphasis

supplied ] [Will, pl; Tr.Art XVIIL, XXI1]
ded to establish what may be South Carolina’s largest

private foundation dedicated solely to the education of needy students. The Supreme Court will
decide whether to uphold Plaintiffs’ contracts 1o dismantle that foundation. Whatever the Court
mey decide, Defendants’ record of service proves that Defendants properly managed the 2000

Trust and M. Brown’s estate. As
estate plan. .

“Except a5 otherwise provide
any other relatives or other p

(ix) James Brown inten

(x) Upon information and belief, $50 million loss to Mr. Brown'’s estate and the

2000 Trust, as well as significant damages to, Defendants bave been inflicted up

Plaintiffs and by others acting in Plaintiffs’ behalf.

lief, Defendants allege that Plaintiffs have combined

in their efforts to establish an unrealistically low value of the assets of James Brown as much for

the purpose of interfering with Defendants’ commissions, thereby causing them special harm, as

. for the purpose of enabling a purchasing entity, in which one or more Plaintiffs or their family
" members will own an interest, to acquire assets worth $80-to-$100 million or more for as little as

" $12 million.

(xi) Upon information and be

(b)

Complaint, Defendants allege as follows:
(i) Defendants admit that James Brown was a celebrated entertainer who died on
December 25, 2006, a resident of Aiken County, South Carolina.

w

directed by Mr. Brown, Defendants vigorously defended bis,

on them by

More speciﬁcally with respect to the allegations of paragraph 1 of the.

i/
i

e e ——— e



(if) Defendants admit that Banknight serves as court-appointed Trustee of the

James Brown 2000 hrevocable Trust and as Personal Representative of the Estate of James
on a settlement between McMaster

Brown, with the qualification that his service is based only

and some of the Plaintiffs, none beneficiaries of the 2000 Trust; Defendants further admit that
the lower court appointed Bauknight and approved the settlement, with the qualification that
Defendants were not removed for cause and the order is not final and is oo appeal before the

Supreme Court. '
(iit) Defendants admit, upon information and belief, that Bauknight is the Trustee
thing, which was created solely by contract of

of the Legacy Trust to which Mr. Brown gave 0o
and the Brown Family LLC; further, the

Plaintiffs Bauknight, McMaster, Hynie Brown
art of Mr. Brown’s estate plan, and the lower court

Defendants allege the Legacy Trust is not & p ]
order approving the contract and appointing Bauknight is not final and is on appeal before the
Supreme Cout. ' .

o(iv) Except for the qualified admissions above, the allegations of paragraph 1 of

the Complaint 276 deénied.
‘With respect to the ‘ailcgations of paragraph 2 of the Complaint:
Legacy Trust or its beneficiaries. -

2.
(8) baf_endanis deny having any duty to the
(b)  Defendants admit that Bauknight brings this action as PR/Trustee of the

Estate and Trust of James Brown based solely on a settlement approved by. the 1ov;zer court,
e

which is now on appeal to the Supreme Court. |
£ .
(¢)  Defendants allege that Bauknight's interests conflict with the interests of

the beneficiaties of fhe Estate and Trust.

/.(d) All 'allegaﬁons of paragraph 2 of the Complaint that are contrary to or

inconsistent with the Defendants” aforesaid allegations are denied.

3. With respect to the allegations of paragraph 3 of the Complaint, Defendants all
as follows: _'

(a)  With respect to McMaster, Defendants deny: (1) that McMaster has

standing or is authorized to bring a private tort suit against O CONCEming a 501(c)(3) private

foundation or its agents to benefit the family at the expense of the needy and deserving children

ege .

s ——— —

!
4 - !
| - ’
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einafter more fully alleged; (ii) that McMaster has
¢

desiring an education for the reasons her
standing or is authorized to dismantle the grandchildren’s education trust, csj;ecially 45 some

prandchildren have expressly objected to the settl
authorized 1o take over the estate of a decedent; (iv) that McMaster has standing or is authorized

to comrnence an action o recover money damages for private individuals; (v) that Bauknight has

standing or is authorized to commence a lawsuit for McMaster under any circumstances, and

especially, as here, where McMaster cannot act, and (vi) that private counsel for private parties

may simultaneously represent McMaster in this action.

With respect to Tommie Rae Hynie Brown and Jamesem,

(b)
(i) Defendants deny Tommie Rae has standing bécause she was not included in

Mr. Brown’s estate plan; she is limited by a pre-nuptial agreement she signed before the 2001
marriage ceremony with Mr. Brown; she was married to another man when she conducted the
marriage ceremony with Mr. Brown in 2001; after a 2004 annulment of the marriage pursuant to

Mr. Brown’s claim to void their mzTiag
common law wife, which was incorporated into an
not marry Mr. Brown afler the annulment; she is not

certificate.

Aiken County Family Court order; she did
listed as Mr. Brown’s spouse on his death

(i) Defendants deny James @} has standing because he is specifically excluded
ild; he has refused to undergo the official Estate and

from Mr. Brown’s estate plan even if a ©
Trust DNA protocol to demonstrate paternity; he is a minor and has a guardian ad litem (“GAL”)
and Trust, but he hasno GAL in this litigation; he

in other court proceedings related to the Estate
cannot be represented by his mother in this case becanse of her conflict of interest.

(c)  With respect to Daryl J. Brown. and his __rrggor. child Janise:

(i) Defendants deny that Daryl has standing because he is not a beneficiary of the
2000 Trust, and, on information and belief, his 1/6 interest in- personal and household effects
under the Will is subject to forfeiture under its /n Terrorem clause because of his attack on the

estate plan. :
anise has standing because, as one of the seven

(ii) Defendants deny that J
Trust (the Grandchildren’s Education Trust), she

beneficiaries of the Brown Family Education

hes a potential education furd of about $285,000.00, and
(“GAL”) for her is necessary because her father’s settlement eviscerates

and his attack on the estate plan as her representative may s
Terrorem clause as well.

this educational benefit

h

ement; (iii) that McMaster bas standing or is

e, she contracted never to claim to be Mr. Brown's -

the appointment of a guardian ad litem ..

ubject her to forfeiture under the In |
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Delores Brown: Defendants deny that Lindsey

(d)  With respect to Lindsey

has standing because she is not a beneficiary under the Will, and they are informed and believe

her interest under the Trust is subject to forfeiture under its In Terrorem clause becanse of her

attack on the estate plan.
(6)  With respect to Venisha Brown: Defendants deny that Venisha has

tecanse she s not a beneficiary of the 2000 Trust,.and Defendants are informed and

standing
believe that her 1/6 interest in personal and household effects under the Will is subject to

forfeiture under its Jn Terrarem clause because of her attack on the estate plan.
ect to Deanna J. Brown Thomas; Defendants deny that Deanna

(f)  With respect to Deanna J. Brown (HOMAS,
has standing because she is not a beneficiary of the 2000 Trust, and Defendants are informed and
believe that her 1/6 interest in personal and household effects under

forfeiture under its Jn Terrorem clause because of her attack on the estate plan.

(g) As to-Jason Brown-Lewis: Defendants deny that Jason has standing

and they are informed and believe his iﬁterest

because he is not a bencﬁciary_tmdcr the Will,

under the Trust is subject to forfeiture under its In Terrorem clause because of his attack on the

estate plan.

(h) As to Yamma N. Brown and her minor children. Svdney L. and

Carrineton L. .

(i) Defendants deny
the 2000 Trust, and Defendants are
household effects under the Will 1s su
her attack on the estate plan.

informed and believe that her -1/6 interest in personal and
bject to forfeiture under its In Terrorem clause because of

.(ii) Defendants deny that Sydne
the saven beneficiaries of the Brown Family Education Trust (the Grandchildren’s Education
about $285,000.00, and each needs a guardian ad

Trust), each has a potential education fund of
litem (“GAL™) because theif mother's settlement eviscerates this educational benefit and her
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attack on the estate plin as their representative may subject them to forfeitire under the Jn
Terrorem clause. '

@) As to Larry Brown: Defendants deny that Larry has standing because he
is not a beneficiary of the 2000 Trust, and Defendants are informed and believe that his 1/6
interest in personal and household effects under the Will is subject to forfeiture under its Jn

Terrorem clause becanse of his attack on the estate plar.

) As to Tonva Brown: Defendants deny that Tonya has standing because
she is specifically excluded from the estate plan, she failed to timely commence an action 1o ‘be

declared an heir, and she has filed documents admitting she is not an heir.

X As to Terry Brown: Defendants deny that Terry bas standing because he

is oot a beneficiary of the 2000 Trust, end Defendants are informed and believe that his 1/6

interest in personal and household effects under the Will is subject to forfeiture under its Jn

Terrorem clause because of his attack on the estate plan.

4] Deféndants deny that the Legacy Tmst and its beneficiaries, who to date

cannot be ascertained from the filed settlement documents, have standing to bring a suit against

- Defendants, who owe them no duty.
' (m) Defendants deny that Baukuight has standing because:

est under provisions of the 2000 Trust and Mr.

(i) Bauknight has a conflict of inter
Bauknight has a duty to protect the “I Feel

Brown’s Will and under applicable law because
Good” private foundation, part of the 2000 Trust, pen
under the November 6, 2009 Court of Appeals Order.

a conflict of interest in purporting to represent the minor

(i) Bauknight has
serving Tommie Rae, Terry and other beneficiaries of his

grandchildren beneficiaries while
Legacy Trust, which dismantles the Grandchildren’s Education Trust.

(iii) Bauknight may not serve as.en agent for McMaster to achieve a private

purpose. - _ , .
Defendants allege there are other necessary parties who are absent,

(m

ding the outcome of the Case 1647 appeal,
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namely, grandchildren Romimzo and Forlando, because (i) they have taken the position in the

Cireuit Court of Aiken County that all Plaintiffs have forfeited any interest under the in terrorem

clauses, (i) they have objected to the settlement, and (iii) they are beneficiaries of the

Crandchildren’s Edudation Trust, which is being dismantled by the very settlement that is on

‘appeal in the Supreme Court.

(o) Al allegations of paragraph 3 that are contrary to or inconsistent with the

Defendants’ aforesaid allegations are denied.

4. Defendants admit the allegations of paragraph 4 of the Complaint.

As to Jurisdiction and Venue

5. Defendants admit the allegations of parag:raph 50f tbc Complaint.

6. With respect to paragraph..6 of the Complaint, Defendants lack information or
knowledge sufficient to form an opinion or belief as to the location where Bauknight maintains

his usual place of business or where he maintains records. Based on upsigned documents related

to the Legacy Trust, an Aiken County Circuit Court order dated August 10, 2007, the location of
James Brown’s home place in Aiken County,
and Trust issues that are pending in or on appeal from the courts of Aiken County, the
Defendants are inform;wd and believe that Aiken County remjains the principal place of the

administration of the Trust, not Richland County. All allegations of paragr agraph 6 of the

Complaint that are confrary to

denied.

7. With respect to paragraph 7 of the Complaint, Defendants admit that Pope is a
licensed attorney residing in Newberry County; Defendants admit that prior to September 30,

2009, Pepe's Jaw office was located in Richland County; that pursuant to orders of the Aiken

000023
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N,

County Circuit Courl, the Estate and Trust documents were lozated at relevant t'm_les 'in-Aiken,)
Bamwell, Greenville and Ricldand Counties, All allegations of paragraph 7 of. the Complaint

that are contrary to or inconsistent with the aforesaid allegations are denied.

8. With respect to paragraph 8§ of the Complaint, Defendants admit Buchanan is a
licensed attorney residing in Aiken Cbunty; Defendants allege Buchanan has recei véd very little,
if any, income for administering the Estate and Trust, and to the extent any payments were
related to his service as PR/Trustee, they were jaropcrl)’( made fro;n an Aiken bank pursuant to an
Aiken County Circuit Court order dated January 8, 2008; Defendants allege Buchanan transacted
business in the administration of the Estate and Trust during relevant times within and outside of
South Carolina, and particularly in Aiken, Bafnv&cll, Bamberg, Beaufort, Charleston, Darlington,
Florence, Greenville, Kershaw, Lee, chingion, Greenville z;.nd Richland Counties, Scuth
Carolina, but moéﬂy n .Aiken County; Defendants allege that 212 Newberry Street, NW, Aiken,
S.C. 29801 was the formal address and principal location of the ;Estatc and Trust during relevant
times; that pursuant 1o orders of the Aiken Coﬁw Circuit Court, the Estate and Trust documents
were located at relevant times in Aiken, Bamwell, Greenville and Richland Counties. All
allegations of paragraph 8 of the Complaint that are contrary to 6r' inconsistent W'ith the aforssaid

allegations are denied.

9. Defendants deny the allegations of Paragraph 9 of the Complaint.

10.  Buchanan and Pope deny the allegations of paragraph 10 of the Cdmplaini,'and

allege that venue in Aiken County is proper.
As to Factual Allegations

11.  With respect to paragraph 11 of the Complaint, Defendants admit that James

Brown executed & Will on August 1, 2000, in which Mr, Brown nominated Albert H.. Dallas
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(“Dallas”); Dayid G. Cannon (“Carmon”) and Alfred A. Bradley (“Bradley™) as ‘Personal
Representatives of his Estatc and that on January

A.iken County, and Dallas, Carmon and Bradley were appointed Pcrsonal Representatives of the

Estate; Defendants furﬂlcr admlt that James Brown executed a Trust op August 1 ,2000, in which

Mr. Brown appointed Dallas, Cannon and Bradley as Trustees. All allegations of paragraph 11

of the Complaint that are inconsistent wnh or contrary to Defendants aforesmd allegations are

depied.
12, With respect 10 paragraph

approximately twenty cases were filed in various courts, with some moved to circuit court. All

aﬂcgaﬁons of paragraph 12 6f the Complaint that are inconsistent with or contrary to

Defendants® aforesaid allegations are denied.
13.
Carolina (“AG”) appearcd on or about Sept°mber 24, 2007, and was allowed to intervene in
Civil Action No. 2007-CP-02- 0127 (“Case 122”) All other allegations of f paragraph 13 of the

Complaint that are inconsistent with cr contrary to Defendants’ aforesaid allegations are denied.

14.  Defendants admit the allegations of paragraph 14 of the Complaint and allege the

Court conferred upon them all anthority as if originally appointed by Mr. Brown.

15.
allege that on August 10, 2008, McMaster, through his agents, and some Plainﬁﬂ‘s: executed the

August 10% contract which they described as a “private binding Agreement™ and valid without

court approval. Upon information and belief, from August 10 through January 30, 2009, they,

Terry Brown and others entered into additional contracts. On May 26, 2009, the lower court

approved the contracts and removed Defendants as PRs and Trustees. The order is on appeal in

10

18, 2007 the Will was adnnttcd to probate in

12 of the Complaint, Defendants admit that

With respect to pa.ragraph 13, Defendants admlt the Attorney General of South

With respect to the allegations of paragraph 15 of the  Complaint, Defendants
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the Supreme Court. Al allegations of paragraph 15 of the Complaint that are inconsistent with

or contrary to Defendants’ aforesaid allegaﬁons'are denied.
AS TO THE FIRST CAUSE OF ACTION

16. Al allegstions made above are incorporated herein where relevant.

17.  With respect to paragraph 17 of the Complaint:

(2) Defendants deny having a fiduciary duty 1o Hynie Brown, James I,

Tonya, the Brown Family, LLC and Bauknight’s Legacy Trus;c or its beneficiaries.

(b)  Defendants deny having any duties related to the management and

Jdministrafion of the Estate and Trust from May 26, 2009 to date.

(c)  Defendants deny having duties other than such duties of care, impartiality

and loyalty as are required and limited by the specific terms of the 2000 Trust, the Will, the S. C.

Probate Code, the S. C. Trust Code, valid fina! court orders and other relevant South Carolina
law. '
(d)  Subject to the above, Defendants admit they have or have had the

following fiduciary duties:
L " To administer fhc Estate in accordance with the terms

of the Will and applicable law, including defending the

Will as divected by Brown. . )

2. To enforce the terms of the 2000 Trust, including
defending it as directed by Brown.

3. To uphold the Will, which leaves Brown’s entire
residuary estate to the 2000 Trust.

As to the Estate, subject to the In terrorem clause, to deliver to -

each of the named children 1/6 of Brown’s personal and household’
© effects, or the net proceeds, reduced by applicable Estate Taxes,

and to deliver the remainder, after debts and expenses, to the 2000

Trust.

11
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5 As to Terry, their fiduciary duty, on information and
belief, ended on Jamary 30, 2009 when Terry
knowingly viclated the In Terrorem clause after
demanding it be enforced.

As to the 7 Grandchildren Beneficiaries, subject to the
In Terrorem and Spendthrift clauses, to defend and
create an education trust share of about $285,000

each for Janise, Lindsey, Jason, Sydney, Carrington,
Rormunzo and Forlando, as set out in Articles V '
and VI of the 2000 Trust.

7. Toseek court guidance where appropriate, as they |
_ have done as evidenced by numerous written Orders.

All allegations of paragraph 17 of

contrary 10 the Defendants’ aforesaid-allegations are denied.

18.
19.

20,

25.
26.
served as court-appointed, non

March 7, 2007 until November 20, 2007. The reraining all

Defendants deny the allcgéiions of paragraph 18 of the Complaint.

Defendants deny the allegations of paragraph 19 of the Complaint.

Defendants deny the allegations of Pﬁragraph 20 of the Complaint.

AS TO THE SECOND CAUSE OF ACTION
All allegations made above are incorporated herein where relevant.

Defendants deny the allegations of paragraph 22 of the Complaint.

Defendants deny the allegations of paragraph 23 of the Complaint.

Defendants deny the allegations of Paragraph 24 of the Complaint.
AS TO TEE THIRD CAUSE OF 4CTION

Al] allegations made above are incorporated herein where relevant.

With respect to paragraph 26 of the Complaint, Defendants admit they properly

Complaint are denied.

12

the Complaint that are inconsistent with or

-fiduciary Special Administrators of the Estate (“SAs™) from

egations of paragraph 26 of the
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Defendants deny the allegations of paragraph 27 of the Complaint.

_ 27.
28.  Defendants deny the allegations of paragraph 28 of the Complaint.
29.  Defendants deny the allegations of Paragraph 29 of the Complaint.
ASTO THIZ PRAYER FOR RELIEF
30. Defendants deny that Plaintiffs are entitled to any relief against Defendants

alleged in their prayer for relief.
AS TO ALL ALLEGA’I‘IONS OF THE COMPLAINT

31.  All allegations of the Complamt mcludmcr the allcuahons contained in the prayer

for relief, not hereinabove admitted, qualified or explamed are denied and strict proof demanded

thereof. .
FOR A SECOND DEFENSE AS TO ALL CAUSES OF ACTION
(Absence of Standing) _
32, Al allegatiéns préviously set forth herein are incorporated herein.
33, All Plaintiffs lack standing to bring this action under the Article TV of the Will,

and Ttem XXI of the 2000 Trust, and as otherwise alleged in paragraph 3 above, and the case

should be dismissed with costs taxed to Plamtlffs

FOR A THIRD DEFENSE ASTO ALL CAUSES OF ACTION
(AG's Exceeding and Abusing Authority) . .

34, All allegations made above are incorporatcd herein where relcvant.
35.  Defendants are mformea and beheve that McMaster has a duty to defend the “I
Feel Good” private foundation and its agents from private tort suits mtended to dissipate

Brown’s scholarship funds for needy and deserving students.
ed to the contracts and

36.  McMaster's private contracts and acts and ormissions relat

this litigation serve no public purpose; exceed and/or abuse

e his constitutional and statutory

c=
o)
o
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NS .

st Amenﬁmen‘t rights of Defendants and all other -

authoriiy; and violate the due process and Fir
fduciaries and beneficiaries of the 2000 Trust and Will otber than Bauknight, who serves at

McMaster's pleasure; and generally constitute bad' faith and violate the public trust; the case
should be dismissed with.costs taxed to Plaintiffs.

£ AS TO ALL CAUSES OF ACTION
§15-36-100 (Supp- 2005))

. FOR A FOURTH DEFENS
(Absence of Affidavit Required by 8.C. Code Ann.
37.  All allegations made above are incorporated herein where relevant.

38, Plaintiffs failed to file as part of the Complaint an affidavit of an Expert Witness

. specifying at least one negligent act or omission claimed to exist and the factual basis therefore,

as a result of which the case should be dismissed for failure to state & claim.
ROR_A FIFTH DEFENSE

(Charitable Immunity for Private 501(eX3) Foundations)

39.  All allegations previously set forth herein are incorporated herein.
40, Defendants are informed and believe their actions as agents protecting the “I Feel

undation, a 501(c) (3) private foundation, have the same statutory immunity and

Good” private fo
ublic charities to ensure: (a) that qualified trustees,

protection from private tort suits as agents of p
will accept such positions without fear of financial ruin of the, very kind

like Defendants,
s lawsuit, and (b) the scholarship funds of the “I Feel

. Plaintiffs are attempting to inflict by
undation will not be depleted directly or indirectly in the defense of those who

Good” private fo

properly protect and serve it.
41. Defendants are informed and believe this law_suit must be dismissed with

prejudice and with costs taxed to Plaintiffs.

SE AS TO ALL CAUSES OF ACTION

FOR A SIXTH DEFEN
enue, Rule 12(b)(3), SCRCP)

({mproper Y

42 All allegations previously set forth herein are incorporated berein.
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- 43, Pursuantto S.C. Code Ann. §¢ 15-7-40, 62-1-303, 62-3-201 and 62-7-204, on

information and belicf, venue with respect to the witbjnéa.ptioned action is exclusively within

the Aiken County Cireuit Court, and this action should be dismissed.

FOR A SEVENTEH DEFENSE A8 TO ALL CAUSES OF ACTION
(Absence of Subject Matter Jurisdiction, Rule 12(b)(1), SCRCP)

44.  All allegations previously set forth herein are incorporated herein.

45.  Pusuantto S.C. Code Ann. §§ 62-1-303, 62-3-201 and 62-7-204, on information

and belief, subject matter jurisdiction was exclusively within the Aiken County Court, and this

action should be dismissei

FOR A EIGHTH DEFENSE TO ALL CAUSES OF ACTIO
(Joinder of Persons Needed for Just Adjudication, Rule 19, SCRCP)

H

46.  All allegations made above are incorporated herein Where relevant.

47.  Defendants are info
rﬁust be joined in that they are subject o service of process, their joinder will not deprive the
Court of jmisdiéﬁon, in their absence complete reﬁéf cammot be aceorded among those already
may impede their a.,bilityl

parties, they claim an interest in the subject of the action whose absence

to protect that interest, and/or that Defendants are subject to a substantial risk of double, multiple
or inconsistent obligations by reason of their absence. The parties include:

(@)  Minor Plaintiffs have no GALs, _and those speaking for them are giving

away their educational benefits under the Grandchildren’s Education Trust;
)] ‘Fodando Brown and Romunzo Brown are a

interests under the Grandchildren’s Education Trust are eviscerated by the settlement, and they

have objected to the setilement in the Aiken County Circuit Court;

(c) The Brown Family LL

15

rmed and believe that certain parties hereinafter identified’

dult graﬂdckﬂldmn whase

C is an entity with some relationship to the ‘
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setflerpent, and it is nota party to this action.

48,  Defendants are informed and believe that in the ab;enée of their joinder, the case
should be dismissed.
FOR A NINTH DEFEP;ISE TO ALL CAUSES OF ACTION
(Estoppel) .
| 49.  All allegations made above are incorporated he;ein where relevant.

50.  Plaintiffs have engaged in conduct during relevant times which was calculated 10

convey the impression that the facts were otherwise themn and incomsistent with those they now

seeking to assert, including at least the following conduct:

A.  ASTO AG McMASTER:

@) Onluly 30, 2008, AG McMaster, personally, wrote 2 ]étter to Defendants

supporting their service as PRs and Trustees.
(i)  AG McMaster bas ratified the Will and Trust which Defendants seel to
uphold. ' ' '

A%

B, ASTOTOMMIE RAE BROWN:

@ Prior to her 2001 ceremonial marriage to Mr. Brown, she executed a Pre-

Nuptial Agreement in which she waived all rights as a spouse to share in or make any claim
- against the estate of Mr. Brown; all rights as a spouse in the property of Mr. Brown; any spouse’s
right of election or claim & an omitted spouse against Mr. Brown'’s estate under the law of any
state; and any right to serve as a fiduciary under Mr. Brown’s estate.

2004 action against her to void the marriage,

(i) Duing Mr. Brown’s _
Mr.- Brown's common Jaw spouse.

Tommie Rae contracted never to claim to be

(ui)  She admits and has complained that after the 2004 annulment, Mr. Brown

would not marry her again.

(iv)  Sheclaimsto have been a member of the Advisory Board to the Trust that

Defendants are seeking to uphold. -

(v)  She has otherwise ratified the Will and Trust which Defendants seek to

uphold. _
DEANNA I BRO\?\}N THOMAS AND YAMMA BROWN:

)
I

C. ASTO

16

000036



) Deanna and Yamma have affirmed under oath their status as beneficiaries

under the same Will Defendants are seeking to uphold.

on as Trustee of the Trust, and Yamma accepted

(i)  Deanna accepted & positi
d of the Trust, the same. Trust Defendants are

a position as Executive Assistant to the Boar

seeking to uphold. .
edged in the 2002 lawsuit they filed against

(i) Deanna and Yamma acknowl
of his estate plan (though actually they were

their father, James Brown, that they were not a part
devised a share of personal and household effects).

mas has acknowledged that the devise of personal

(iv) Deaona J: Brown Tho
in the Will was what her father wanted, the same

and household effects to the named children
Will Defendants are seeking to uphold.

(v)  Deanna and - Yamma, with other Plain
Memorandum submitted in this case that James Brown is one of South Carolina’s most famous
and generous jcons and that the establishment of a Trust intended to provide financial assistance
to deserving students who seek an education in South Carolina “was the often-stated and well
¥nown desire of James Brown.” (Plaintiffs’ Memorandum dated and filed August 27, 2010, p.

2).
(i)

uphold.
. D AS TO DARYL BROWN:

@ He has affirmed under oath bis status &s 2 beneficiary under the same Will

the Defendants are seeldng to uphold.

(i) Hehas otherwis.e catified the Will and Trust which Defendants are swlﬁng

to uphold.

E. AS TO TERRY BROWN:
the attomey for Daryl, Deanna and

()  He alleged Attorney Levenson,
Yamma, had engaged in unethical activity by contesting Mr. Brown’s Will and Trust which
Defendants are seeking to uphold. ‘

d the validity of the Will and Trust which
er the apnounced August 10, 2008
n the devisee of all of Mr. Brown’s
-Plaintiffs, had forfeited their

(i)  He has consistently ratifie
Defendants are seeking 10 uphold, even claiming aft
settlement, until as late as February 2009, that he was the
personal effects, asserting that Daryl, Deanna and Yamima, his co
share under the In Terrorem clauses of the Will and Trust.

F. AS TO ALL PLAINTIFFS:

17

tiffs, have advised the Court ina .

They have otherwise ratified the Will and Trust which Defendants séak to
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uiesced in,’ acti\}e])' supported and/or failed to

challenge the material findings of the orders of, as well as the documents presented and
yepresentations made by Plaintiffs in, the Aiken County Circuit Court and/or the South Carolina
Court of Appeals, approving, after review, many actions taken by Defendants that are the subject
of Plaintiffs’ Complaint in this case, including at Jeast: ,

() Al Plaintiffs have acq

Orders characterizing the condition of the Estate and Trust as deplorable

(a)
when Defendants‘began serving as PRs and Trustees;

(b)  Orders providing for bank accounts;

(c)  Orders providing for accounting; 4

(d)
@

Orders conceming the protection of Mr. Brown's estate plan;

" Orders approving the service of Defendants as PRs of the Estate and as

Trustee of the Trust;
® Orders characterizing the service of Defendants as excellent;
(g)  Orders with respect o the Christie’s sale;
. Orders with respect to Estate and Trust-property not sold at Christie’s;

commissions and costs to

®
6y Orders providing for payment of fees,

Defendants and for their staff
G) Orders concerning the Grandchildren’s Education Trust;

(k)  Orders with respect to 1axes;

()  Order addressing mismanagement on or after May 26,2009,

@)

related to the value of the James Brown assets;

Orders, as well as the briefs and representations of Plaintiffs to the Court,

(i)  All Plaintiffs failed to seck a global settlement of all issues by inviting
ement, to their mediation, but instead

Defendants and others, who were necessary parties to a settl
" conducted a private mediation with no notice to or know
t5 would be left in the position of defending the estate

knew or should have known that Defendan
plan as well as other interested parties whose rights were eviscerated.as a result of the mediation.

18
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vidence to the Court that the settlement

was reduced to writing; was signed by all parties affected thereby; does not violate the provisions
and purposes of the Trust, protects the heirs and devisees not made parties; does not violate the
First Amendment and Due Process rights of non-parties; protects all other rights of non-settling
parties; protects the beneficiaries of the 2000 Trust; protects the needy and deserving students;
and protects all creditors and taxing authorities; but instead, Plaintiffs called (other than
Defendants) only Baulmight — who by their agreement now serves, infer alia, as PR of the Estate
and as Trustee of the Trast ~ and who admittedly had not investigated material issues regarding

the settlement and had no opinion op them, including the tax and federal copyright implications.
heir failure to determine the heirs of James Brown;

Plaintiffs knew or should have known that t

their failure to honor the desires of James Brown; their grant to Terry Brown of the 10-year right
of first refusal; and their efforts to devalue the James Brown assets to the detriment of needy
students and for the benefit of disinherited persons {eft Defendants in the position of having to
appeal the order to zealously protect the estate plan and its beneficiaries as directed by the Will

and Trust.

(i) Al Plaintiffs failed to- present €

51,  When Plaintiffs engaged in said conduct, they expected it would be acted upon by

others, including Defendants.

:52.  Defendants are now informed and believe that Plaintiffs well knew they would

subsequently engage in inconsistent conduct as circumstances permitted and when necessary or
appropriate to advancing their own, personal agendas rather than the estate plan of Mr. Brown.
53. At the time Plaintiffs engaged in the original conduct or took the original

positions, Defendants had no knowledge or means of knowing that Plaintiffs would subsequently

behave inconsistently or assert inconsistent positions, and Defendants are prejudiced by
inconsistent conduct and their assertion of inconsistent positions.
{

ould be dismissed with pfejudicc, with costs taxed

Plaintiffs’
54, As a result, Plaintiffs’ case sh

to Plaintiffs.
FOR A TENTH DEFENSE TO ALL CAUSES OF ACTION
(Waiver)

55.  All allegations made above are incorporated herein where relevant.

56. To the extent Defendants bréachsd any duties in the management and
administration of the Estate and Trust, which is denied, Plaintiffs have intentionally relinquished

19

= U e

000033



known rights by, inter alia:
(a) - Their interference with Defendants” management and admint

effort to preserve and maximize opportunities for

abate actions planned or taken to preserve, protect and enhance Mr. Brown’s estate plan;

their own personal gain and to minimize or

()  Their failure to appeal final orders of the Aiken County Circuit Court

authorizing and directing Defendants to take actions for which Plaintiffs ere now suing;

‘ (c?

" that required attf:ntlon after they announced a settl

Their refusal to help with many matters of administration and rnanagement

ement, notwithstanding Defendants’ invitation

to Plaintiffs that they assist with such matters in h,,ht of the announced settlemcnt, abont which
they now complain and for whmh they are su.mg,
(d)  Their attacks on the validity of Mr. Brown’s Wil] and Trust without

probable cause; -

(¢)  Their intentional violations of the Jn Terrorem clauses of Mr. Brown’s

Will and Trust;
(® Inlmnowingly fajling and refusing to comply with requirements of the

and Probate Codes and other applicable law by forcing the approval of a

South Carolina Trust
settlement which adversely-affects interested persons wh
others who were incapable of protecting themselves; and

(g) In intentionally ignoring provisions of the Trust

settlement, contending at the hearing to approve the settlement there was no valid Trust, yst

basing this lawsuit on the Trust.

57,  The Plaintiffs’ case should be dismissed with prejudice, with costs taxed to

Plaintiffs.

20

istration in an

o were not a part of the settlement and

Code applicable to a

000040



.

FOR AN ELEVENTH DEFENSE TO ALL CAUSE OF ACT ION

(Unclean Hands)
58.  All allegations made above are incoxpora.tcd Lerein where relevent.
.59, Defendants are informed and be]ich that in early January 2007, certain Brown

family membets (all Plaintiffs in this case) met wnb lawyers in Atlanta, GA and formulated a

Mr, Brown's cerefully created estate plan with the objective of acquiring assets

plan to sabotage

he expressly declmed to give thcm; contemporaneously, ’I‘omnne Rae assembled a team of at

least six lawyers to attempt 1

entitled.
60. Defendants are further
who had their own pecuniary agenda, begen manipulating evidence as 10 the

Cannon and others,
minimize the oppornmities' of the family and

oWnership of assets in an effort to preclude or

Tommie Rae.
6. Within those dynamics, e family and To
d Bradley as fiduciaries, many relying on the estate plan they

mmie Rae sued in or around January

2007 to remove Dallas, Cannon an

now seek to dismantle for their standing.

62.  Defendants are further informed and believe that in approximately ‘March of 2007,

Dallas and Cannon successfully éolicited Forlando Brown, 2 grandson of Mr. Brown

to own the James Brown assets and had parhmpated in the family meeting in Atlanta in January

and February, to ebandon the family and join them. His brother, Romunzo Brown and his
and sligning themselves with

father, Terry Brown, joined Forlando in abandoning the famity

Dallas and Canpon.

63.  Within these dynarnics, ip an effort to calm all pa.rties;, the Aiken County Circuit

Court appointed Defendants as non-fiduciary SAs of the Estate on March 7,:2007, with limited
| )

o take up to half of Mr. Brown’s assets, 10 which she was not

informed and believe that in early January 2007 Dallas and

who plans -

000041



authority.

64.  Almost immediately, the family, Tommie Rae and Dallas and Cannon undertook

to promote their own individual interests, and though adverse to one another in other respects,
the family and Tommie Rae were united in their opposition to Dallas, Cannon and Bradley. Asa

result, Dallas and Cennon became defensive and uncooperative, and they began to resist

Defendants’ scrutiny.
65 Despite the resistance of Dallas and‘ Cannon, on July 17, 2007, Defendants

discovered Cannon’s $900,000 misapﬁropﬁation from the Trust Nevertheless, Cannon resigned

on August 10, 2007 from all positions, fidusiary and otherwise, with the Estate, the Trust and

most Brown business entities.

66. Eventually, Dallas and Carmon undertook, individually and through certain

agents, to falsely convince the AG that Defendants were bad. The Office of the AG was

receptive to the efforts-of Dallas and Cannon.

© 67.  As a result of continuing scrutiny and pressure, Dallas and Bradley resigned as

Estate and Trust fiduciaries at a hearing on November 20, 2007, rather than defend against the

case for their removal.

68.  Immediately upon the resignation of all three fiduciaries and with no advance

notice, the Court appointed Defendants as substitute PRs and Trustees. All Plaintiffs except for

Bauknight and the AG supported and encouraged the ajapointm&nt,

69. By their appointment, Defendants were charged with the ‘]egal duty of upholding

Mr. Brown’s Will and Trust. Brown’s Will and Trust were contrary to the interests of the family

and Tommie Rae.

70.

By November 21, 2007, Dallas, Cannon and Bradley were experiencing second



N

thoughts about their resignations, and Assistant AG Jones bad communicated with Pope,

insisting that Defendants resign immediately as PRs and Trustess or risk removal proceedings.

They, and the other Plaintiffs, thereafter engaged in the following activities:

(&)  Accusing Buchanan and Pope of impropriety in November 2007 after

having just represented to the Court that Defendants’ behavior was extraordinary;
(b). Threatening Buchanan and Pope with grievances, harm and lability for

not agreeing with the settlernent;
(c)  Asserting Buchanan and Pope should have obtained appraisals after

having reviewed end acquiesced in or adopted Defendants’ proposal to value assets without an

gppraisal;
(d)  Sebotaging the Christies’ auction in violation of court orders;
()  Falsely accusing Defendants of impropriety with intent to damage their
professional standing.
71.  Such inequitable conduct touched Dsféndants personally, muﬁﬁed the subject

matter of this litigation and prejudiced or injured Defend

a result of which this litigation should be dismissed with prejudice, with costs taxed to Plaimtiffs.

FOR A TWELFTH DEFENSE
{Comparative Negligence’Recldessness/Willfulness)

72, All allegations previously set forth herein are incorporated herein.

73 To the extent that Plaintiffs are entitled to dnything, and to the extent Defendants

J.

wére careless, negligent, gros;ly riegligent, willful, wanton or reckless in any particular, which is
denied, Plaintiffs wers more than fifty percent (50%) negligent, grossly negligent, negligent per
se, careless, reckless, willful and wanton in the particulars herei.nabove alleged, and as to certain
Plaintiffs in tﬁe following additional particutars, which upbn information and belief, include the

)
L)

ants as hereinafter more fully alleged, as |
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following:

(&) ASTO AG McMASTER:
6)) In failing to determine the heirs of James Brown.

_ (i)  Io unreasonably attempting to agree with others as to the identity of the
'hcig of James Brown to the exclusion of real heirs, and with insufficient understanding or
inquiry into the negative impact this incorrect finding has on the Estate and Trust’s rights under

the Federal Copyright Act

e different settlement contracts (August 10,

(iii) Inunreasonably executing thre
2008, the Legacy Trust and the January 29, 2009 contract), with insufficient understanding that
taxes under the estate plan to between $10 and

they exposed an estate that would pay. no estate
$40 million of estate taxes.

(ivi In unreas:onably executing the Legacy Trust with  insufficient

understanding that it would disqualify the “T Feel Good" private foundation under 501(c)(3) of
the IRC, exposing the estate and 2000 Trust to millions of dollars of estate and income taxes.

failing to recover for the Estate and Trust $12+ million
22 pending in Aiken

(v) In unreasonably
which Defendants began in Case 3

from Dallas and Cannon and others,

County. :
(vi) In failing to timely seek dismissal of the Dallas appeal, and in failing to

seek the recovery of costs of Case 122 from Dallas and Cannon.

Ten'y Brown’s and David Cannon’s attempt 10

(vii) Injoining or acquiescing in
venturers and diminishing the

devalue the James Brown assets for the benefit of their joint

charitable gift.

(vili) In faI"IJ'ng to accept the Corbis/GreenLight proposal, causing loss and

devaluation of the James Brown assets. . ..
@ In unreasonablj interfering with a proposed right of first offer,

damaging and devaluing the James Brown assets.

protect the Federal Copyright Act rights of the Estate

thereby

(x) Infallingto properly
and Trust.
Rae approximately $20

(xiiy In unreasonably contracting to give Tommie
basis in fact or law for

million where the overwhelming évidence demonstrated there was no

such a confract.

(xiii) In wnreasonably
. fiduciaries, then unreasonably exercising such judgment. -

substituting his judgment for that of prope ly performing
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(xiv) In unreasonably ‘ngreeing to give Dallas’/Cannon joint venturer Terry

Brown $4 million and aright of first refusal, destroying Mr. Brown’s estate plan and the value of
his assets, causing irreparable harm and exposure 1o millions of additional dollars of taxes.

gent acts or omissions

In unreasonably attempting to cOver up their negli
le compensation and

(xv)
s who are entitled 1o reasonab

by attacking properly serving fiduciarie
reimbursement for the defense of this action.

joining in & private tort suit to damage the “I Feel Good”

(xvi) Inunreasonably
al benefit of private individuals.

private foundation and its agents for the person
(xvi)) In unreasonably appointing and controlling Baulmight, including his
reckless recommendation that the cowrt approve the AG’s actions with no due diligence,

resulting in a loss to the Estate and Trust, if not overturned, of &t least $50 million.

unreasonably executing the August 10 contract without consulting with,
untant and PR/Trustees, eand without adequate
the income tax impact on Brown

(xviii) In
and excluding, the court-appointed acco
knowledge of the Estate Tax impact on the Estate and Trust, or
refusing to participate with the court-appointed

(xix) In unreasonably
g the Estate Tax Retum, nthithstanding the

accountsnt and PR/ Trustees in preparin;
PR/Trustees’ invitation for the AG to participate.

(xif) In unreasonably contracting on- August 10 io defeat the interests of-the
beneficiaries and fiduciaries of Mr. Brown’s estate plan who did not attend the secret mediation. -
) ASTO BAUKNIGHT:
nably recommending and ratifying the above actions of the AG.

G In unre;asonably failing to approve the GreenLight 2-year Publicity Rights
contract which, but for his failure to approve the contract, could have been in place in May 2009
and would have enhanced the value of the James Brown assets.

(i) In unreasonably making false and unsupported el
after testifying to the contrary. ,

() In unreaso!

egations against Defendants

vy In unrsasoﬁably failing to disclose to the Court that he had already undertaken 2
fiduciary duty to Tommie Rae and Terry Brown, while purporting 1o make an independent
recommendation &s 10 whether the settlement should be approved.

v b anreasonably failing to complete the claims Jitigation.

(viy In dm-easbnably failing to ascertain, categoﬁzc and pay valid debts and claims of

25




. the Will and Trust.

| which Defendants are informed and beli

the 2000 Trust and Estate, including the proper expenses for the defense of the estate plan.

(vii) In unreasonably recomunending a $50 million transfer from Brown's assets with

insufficient understanding of Brown's estate plan.

(viii) In unreasonably recommending a §50 million transfer from Brown’s assets with

insufficient understanding of the tax implications.

(ix) In unreasonably recommending & $50 million transfer from Brown's assets with

insufficient understanding of likely outcomes e
spousal claims, capacity and/or undue influence.

x) In unreasonably recommending the proposed determination of heirs with
insufficient understanding of the federal copyright law implications.

(xi) In unreasonably recommending the proposed settlement which Defendants are
informed and believe result in more than $50 million of damage to the Estate and Trust, talding

mere than 65% of Brown's assets from Brown’s estate plan.

(¢ ASTOTHE REMAINING PLAINTIFFS:

() In unreasonably interfering with the Christie’s sale, which Defendants are
informed and believe would have provided liquidity for the management and administration of
the Estate and Trust, and causing financial detriment to the Estate and Trust and to the value of

the James Brown assets.

(i)  In unreasonably, purposely chilling the Chri
those of their duly authorized agents for the purpose of rend
compensate Defendants, in an attempt to force Defen

stie’s sale by their individual acts and.
ering the Estate and Trust unable to

(i) In ﬁnreasonab]y interfering with the Defendants’ proposed GreenLight contract,
enhanced the value of all James Brown

which Defendants are informed and believe would have
assets and would have provided liquidity for management and administration purposes.

On information and belief, in uareasonably forming alliances with Dallas and
ally opposed for good reason, so they could all get paid at the expense

@iv)
£ the Defendants as properly perforing

Cannon, whom they initi
of Mr. Brown’s estate plan and at the expense O

fiduciaries.
aforesaid negligent,

74.  As a direct and proximate of one or more of Plaintiffs’

grossly negligent, pegligent per se, careless, reckless, willful and wanton acts or omissions,

eve render Plaintiffs 51% or more al fault, Plaintiffs are

26
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Plaintiffs are 50% or less at fault, Defendants are entitled toa

barred from recovery; if, however,

setoff against any Plaintiff’s verdict, the entitlement to which Defendants deny, equal to the

percentage of Plaintiffs’ fault.

FOR A THIRTEENTH DDFENSE
(Intervening Acts of Others)

75.  All allegations made above are 1ncorporated heréin where relevant.
Defendants respectfully allege that the imtervening negligent, grossly m

egligent,

76.
negligent per se, careless, reckless, wﬂ]ful wanton and intentional acts or ormssmns of third

parties interfered with the managcmcnt and administration of the Estate and Trust and

prommately cansed Plaintiffs’ damages, if any (which are denied).

FOR A FOURTEENTH DEFENSE AND FIRST COUNTERCLAIM
(Abuse of Process)

All allegations made above are incorporated herein where relevant.

maliciously commenced

77.
78.  Defendants are informed and believe that Plamnfrs have
this legal action for an ulterior purpose of forcing Defendants to abandon or dismiss the appeal of

the May 26, 2009 order of the Cirenit Court of Aiken County approving & settlement desired by

Plaintiffs. T

79.  Plaintiffs’ commencement of this action is not a legitunate use of process in that,

sssuming Plaintiffs succeed in the lawsuit (their entitlement to which is denied), Plaintiffs’

improper and collateral objective cannot be accomplished.

80.  As a direct and i:roximate result of Plaintiffs’ abuse of process, Defendants have |

sustained actual damages in such amount as they shall prove at trial, for which they are entitled

to judgment against Plaintiffs.
itled to judgment against

81.  Defendants are informed and believe they are-enti

27
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Plaintiffs for punitive damages in ' such amount as a jury shall find to be fair, rcasonable and just.

FOR A FIFTEENTH DEFINSE AND SECOND COUNTERCLAIM
(Civil Conspiracy)

g2, Al allegations made above are incorporated herein where rclevant.

83,  Defendants are informed and bcliévc that all Plaintiffs agreed and combined with

each other and with third parties for the purpose of injuring Defendants, and acted in furtherance

of the conspiracy, which has caused Defendants special damages as hereinafter and otherwise

alleged in this Answer and Counterclain.
84.  Upon information and belief, Defendants allege that in early January 2007,

ir agents (Plaintiffs in this case) met with lawyers in Atlanta,

vanous family members and/or thei
GA and formulated 2 plan to sabotage Mr. Brown’s carefully created estate plan.w'rrh the
Romunzo and Terry

_objective of acquiring assets he expressly dgclined to give them. (F orlando,

their allegiance to Dallas and Cannon.) Relativ
led a team of at Jeast six lawyérs to attempt

Brown later switched ety contempo;aneously

with the family’s undertaking, Tommie Rae assemb
to take up to half of Mr. Brown's assets, o which she was not entitled.

85. ln furtherance of, these schemes, the family and Tommie Rae separately filed

lawsuits attacking the validity of the Wwill and Trust, and, i addition, Tomn:uc Rae asserted she.

* was entitled to relief as @ surviving spouse.

Defendants allege that by not later than Novembe

86.  Upon information end belief,

the resignations of Dallas and Cannon and the court appointment of

o, and Termry realized that their scherne 10

20, 2007, io light of

D°fendants as PR/Tiustees, Dallas Cannon, Forland

sel) the James Brown assets at a low value to an entity owned by one or more of thepiselves, with

a kickback to one or more of themselves, and which also included a plan to pay the fiduciary-

related claims of Dallas and Cannon from the sale(s) proceeds, was in substaniial jeopardy.
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1

Accordingly, upon information and _beliéf, they jointly agreed to undertake a course of action,

through certain duly authorlzed agents, to demean, discredit, attack and

jndividually and
fendants’ efforts to adrainister and manage

otherwise harm Defendants inn order 1o/neutrahze De

o keep their personal agcnda alive at the expense of Mr. Brown’s estate

the Estate and Trust and t
plan.

| 7. In furtherance of this agrecment, in addition 1o the aforesaid acts, Forlando sued

Defendants in federal court, in which he mostly sought to paralyze the Trust by enjéim’ng

Defendants from écting as Trustees, as w
In furtherance of this agreement, Defendants allege
in or taking other action with respect to the fedcra.l

ell as returnmu Dallas and Cannon as Trustees

S g8, shat the Attorney General

refused to protect the Trust by intervening
lawsuit, and he used the federal lawsuit as evidence in his effort to assist Dallas in having the
ants as Trustess and also In seeking the

state court reconsider its appointment of Defend

appointment of & special Trustee.
89, Upon information and belief, by July or August of 2008, the family and Tommie

Rae rcaJized,.iﬁ light of their idea of what a settlement should include and knmowing of

commitment to vigorously defend Mr. Brown’s €s
bstacle that had to be removed.

Defendants’ tate plan or achieve a settlement

consistent with it, Defendants constlmied an 0

As a result, Tommie Rae and the family (excluding Fotlando, Romunzo and Terry

Brown) and Assistant AG Jones, attended a mediation conference without notice to Defendants,

90.

after which they announced a settiement.

91. Notwithstanding the announcement, Tomniie Rae, the family and the Attorney
General continued to seek a setilement until late January 2009, when they joined with Terry

rmation and belief, directly or indirectly with his joint venfurers, in an

Brown, and, on info
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agreement which provides, infer alia, that they would seek removal.of Defendants as fiduciaries
end oppose Defendants’ request for any commission.

92.  Defendants are informed and believe that Bauknight has joined the remaining

Plaintiffs in the agreement and is acting in furtherance thereof.

As a direct result of Plaintiffs’ improper agreement and their many acts and

93.
erance of the agreement, Defendants have sustained special

intentional omissions in furth

ages for which they are entitled to judgment, including, but not limited to (2) the expenditure

damag
of Dcfcndanfs’ personal money in fulfilling the duty of protecting, defending and enhancing Mr.

Brown’s estate plan, (b) the loss of business and income from Defendants’ ordinary law

prachces, both of whith are seriously cripple

Im Defendants end thereby force a resignation’ or the abdication of Defendants’
expense and time involved in

overwhe
responsibility under the Will and Trust; and (c) the further

collecting their claimed commission, which is fair and reasonsble and customary for performing

the usual and customary duties of fiduciaries in like circumstances,

extraordinary duties performed by Defendants under these circumstances.

94.
damages in such amoum as a jury shall find to be fair, reasonable and just.

" FOR A SIXTEENTH DEFENSE AND THIRD CAUSE OF ACTION
" (Intentional Interference with Contract)

95.  All allegations made above are incorporated herein where relevant.

96. - Pursuant to their authority under the Will/2000 Trust and unappealed Order of the
Court dated January 8, 2008, Buchanan and Pope were parties to an approved agreement to be

paid as SAs, and for partial payment of their fiduciary commissions as approved by the Court,

with interest on unpaid amounts. Plaintiffs were aware of this-agreement.

30
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97.  Plaintiffs have interitional]y interfered with Defendants’

Estate/2000 Trust, cansing it to be breached and Defendants 1o be damaged. As a resul,

Defendants are entitled to compensation for all damages resulting from Plaintiffs’ interference

with their contract for SA’s fees, partial commissions and costs, with interest.

FOR A SEVENTEENTH DEFENSE AND FOURTH CAUSE OF ACTION
(Violation of §62-1-106)

98.  All allegations made above are incorporafcd herein where relevant.

99 The term “heirs” has been used freely, and at times incorrectly, by Plaintiffs, but

by March 28, 2008 ell Plaintiffs, on information and belief, had knowledge that the heirs of |

James Brown should be properly determined, even though mmost were entitled to nothing under

Brown’s Estate Plan.
100, On informaion and belief, Plantiffs had knowledge that an improper

determination of heirs would damage the Estate/2000 Trust under the Federal Copyright Act.
101. The Attomey General's answer in Case 2008-CP-02-0872 .did not specifically

address the "heirs" issues, leaving to Defendants the protection of the Estate/2000 Trust under

the Federal Copyright Act. |
102. On August 10, 2008, however, without consulting with Dcfendants; the Attomey

General and some of the Plaintiﬁ’é stipulated to what is, upon information and belief, an incozrect

determination of heirs.
103 Thercaﬁcr, in numerous representations and filings with the Court, said Plaintiffs

have been presented to the Court as the sole and correct heirs of James Brown, a determination

which upon information and belief is false, material, and known Ey Plaintiffs to be false.

104. On information and belief, said Plaintiffs intended for this known incorrect

determination to be relied on and acted on by the Court and the Court and others have relied on

contract with the
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such representations proximately causing injury to the Estate, 2000 Trust and Defendants.
representations circumvented the provisions

105. On infomation | and belief such
f the Soufh Carolina Probate Code, including 62-1-102(b)(2), which purpose 18

and/for purposes 0.
ent in the distribution of his property and

to discover and make effective the intent of the deced

(4) to facilitate use and epforcement of certm'n"l‘rusts and have benefitted from the statements
and filings; having been injured thereby, Defendants, on information and belief, are entifled to

appropriate relief.
FOR AN EIGHTEENTH DEFENSE AND FIFTH CAUSE OF ACTION
(Attomeys Fees)

106. Al allegations made above are incorporated herein where relevant.

107. On information and belief, Plaintiffs are entitled to recover the costs of this

action, including attorneys® fees, under South Carolina Probate Code Section 62-7-1004 and

other applicable law.
WHEREFORE, Defendants pray that the Court inquire into’ the matters set forth

. berein and (a) dismiss the Complaint in its entirety, with prejudice, and with all costs taxed to

Plam'aﬁs ) awa:d actual damages to Defendants in ‘such amount as they shall prove to a Ju:y,
and (c) award punitive damages 1o Defendants in such amount as a jury shaJl find to be fair,

reasonable and just.
DEMAND FOR JURY TRIAL

Defendants demand a jury trial as to alt legal defenses and causes of action -

pursuant to Rule 38, SCRCP; and Defendants request the Court, of its own initiative, try any and

all equitable issues by the same jury sitting as an advisory jury pursuant to Rule 39(c), SCRCP.
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Columbia, South Carolina
September 30, 2010

SOWELL GRAY STEPP & LAFFITTE, LL.C

" J. Cafhoun Watson
131¢f Gadsden Strest
Post Office Box 11449 )
Columbia, South Carolina 29211

(803) 929-1400

By:

Attorneys for Defendant Robert L. Bu ckanan, Jr.

Déryl L. Williams
1204 Mdsf Street, Suite 200
Post Office Box 7425 )
Columbia, South Carolina 29202
Telephone: (803) 765-0600
Facsimile: (803) 765-0619

Attorney for Defén dant Adele J. Pope
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CERTIFICATE OF SERVICE

1, the undersigned Administrative Assistant, of the law offices of Sowell Gray Stepp &
Laffitle, LL.C,, sttomeys for defendant Robert L Buchanan, .J., do beseby certify that I bave -
served all counsel in this action with a copy of the pleading(s) hereinbslow specified by hand

_ delivering a copy of the same, to the following address(es):

-
ANSWER AND COUNTERCLAIM T o mmEe
OF ROBERT L. BUCHANAN, JR. AND p‘.%— e P
ADELE J. POPE oy = Mg
(Jury Trial Demanded) wa . Oc¢
o = 5 =
s B’ -
‘ m
Counse! Served: (VIA HAND DELIVERY)

Kenneth B. Wingate, Esquire

Everett A. Kendall, II, Esquire

Sweeny, Wingate & Barrow, P.A.

1515 Lady Street

Cohumbia, SC 25201
(803) 256-2233
Attorneys for Plaintiffs

Rkl L .
Christine’L. Slcalamera
September 30, 2010 |
\ -— J—— - - [REE . \——-—- -
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" CERTIFICATE OF COUNSEL

The undersigned counsel for Appellant hereby certifies that the foregoing
Supplement to Record on Appeal contains all matter designated by either party
which was omitted from the original Record herein and no other matter.
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