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MEMORANDUM IN OPPOSITION TO ORIGIN POINT BRANDS, LLC’S

MOTION FOR COSTS ON APPEAL

Pursuant to Rules 222 and 240 of the South Carolina Appellate Court Rules, Appellant
Kyle J. Kibler (“Kibler”) respectfully submits this Memorandum in Opposition of Origin Point
Brands, LLC’s (“OPB”) Motion for Costs on Appeal.

L BACKGROUND

This appeal arose out of the Trial Court’s order compelling all of Kibler’s claims against
OPB to arbitration. The Trial Court erroneously based its order compelling all claims to
arbitration upon a prior employment agreement between the parties which was only limited to
the employee/employer relationship between Kibler and OPB. Even though the Trial Court sent
all of the claims before it to arbitration, the Trial Court did not dismiss the underlying action and
instead “stayed” the remainder of the action. The Trial Court’s “stay” of the remaining portion
of the action is a nullity because all of the claims were sent to arbitration and nothing remained
before the Trial Court to Be stayed. Therefore, Kibler filed an appeal with this Court to have the
Trial Court’s decision and order reviewed.

After receipt of Kibler’s Notice of Appeal, this Court sent a letter to counsel for Kibler
and requested a brief addressing the appealable nature of the order. Interestingly, even though
this Court eventually dismissed Kibler’s appeal, the Court did not at that time dismiss the appeal,
but instead recognized there were reasonable arguments to be made by the parties governing the

appealable nature of the Trial Court’s order.



Within the timeframe set by this Court, Kibler and OPB filed their respective briefs
regarding the appealable nature of the Trial Court’s order. In short, Kibler highlighted a gap in
South Carolina law which needed to be addressed regarding the appealable nature of arbitration
matters, just like Kibler’s matter. Despite Kibler’s arguments, this Court ‘determined the Trial
Court’s order was not appealable and dismissed Kibler’s appeal.

II. ARGUMENT

This is not a case in which appellate costs should be awarded. Despite OPB’s position to
this Court that it is entitled to a $1,000 attorneys’ fee, this Court has discretion whether to award
fees and costs pursuant to Rule 222. Austin v. Stokes-Craven Holding Corp., 406 S.C. 187
(2013). The reason for this Court’s discretion in awarding fees is apparent. Should a matter
arise in which an appeal is filed in a frivolous or bad faith nature, then the Court should be able
to sanction the appealing party by the awarding of costs or attorneys’ fees. On the other hand, if
a colorable ahd reasonable issue is brought before the Court, just like Kibler’s métter, then the
Court has discretion not to award costs or attorneys’ fees.

A reading of OPB’s argument on this issue would lead one to believe that appellate costs
and attorneys’ fees are awarded in every appeal. As this Court is acutely aware, this simply is
not the case. In the instant matter, Kibler’s appeal was reasonable and made very colorable
arguments regarding a gap in South Carolina law governing arbitration and the compelling of
matters to arbitration. Just because this Court did not take the opportunity in Kibler’s matter to
resolve the gap in South Carolina law does not justify an award of attorneys’ fees.

II1. CONCLUSION

For the foregoing reasons, Kibler respectfully requests that OPB’s request for costs on

appeal be denied.



This 18" day of May, 2017.
Other Counsel of Record;
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(864) 232-7000

Mark H. Wall, Esq.
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PROOF OF SERVICE

I, Christopher C. Mingledorff, certify that on May 18, 2017, I have served the

Memorandum in Oppositi

on to Origin Point Brands, LLC’s Motion for Costs on Appeal by

depositing a copy of the same in the United States Mail, addressed to the attorneys of record,
Andreas N. Satterfield and Jonathan A. Roth, Jackson Lewis, PC and Mark H. Wall, Wall
Templeton and Haldrup, P.A. by certified mail, postage prepaid at the addresses listed below:

Origin Point Brands, LLC
c/o Andreas N. Satterfield
Jonathan A. Roth, Esq.

15 South Main Street
Suite 700

Greenville, SC 29601

Basil C. Peyton

c/o Mark H. Wall, Esq.
145 King Street

Suite 300

Charleston, SC 29402

, Bsq.

[signature block on next page]
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Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29201

‘ﬂrif 72 gu ?

SC Q Uit Qh nezls

Re:  Kyle J. Kibler v. Basil C. Peyton and Origin Point Brands, LLC - o
Appellate Case No. 2017-000197

Dear Ms. Kitchings:

With regard to the above, please find enclosed the original and six (6) copies of the
Memorandum in Opposition to Origin Point Brands, LLC’s Motion For Costs on Appeal to be
included in the Record on Appeal, along with Proof of Service. I am this date serving counsel for
Appellants with a copy of the Memorandum.

With kind regards, I am

Sincerely,
MOORE INGRAM JOHNSON & STEELE, LLP

-
CCM/jlr

cc (w/encs.): Andreas N. Satterfield, Jr., Esq. (via U. S ail)
Jonathan A. Roth, Esq. (v1a U.S. mail)
Mark H. Wall, Esq. (via U.S. mail)
Robert L. Maddox, III, Esq. (via email)
Michael M. Hirn, Esq. (via email)
Kyle Kibler (via email)

/ Mingledorff
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