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COUNTY OF NEWBERRY ) CASE NO,: 2001-(5-38-20200=-01201 and 0202
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“EVIDENTIARY HEARING REQUESTED™ -

-
,

PLEASE TAKE NOTICE that the Defendant Richard Alvin Sims,#273381 through
its undersign Pro Se will move before the Court of General Sessiéns at Place and
Time at Newberry Counéy Coqrthouse.that the Court may appoint for 2 M?ti@n for
After<Newly Discovered Evidence umder Rule 29 (. ; (by, SC.R.Crim.P, émd pursuant
te Rule 60 (b,y{3;, SCRCP im ghe Court of General Sessiams® There is mé time Iimi%
tion within which such Motion must beAbr@ught forth. Als;: Ehere is no Statute @f‘
limition when a party seek to set aside a judgment due to fraud upon the (Citing

Aoude v. Mobil 0il Cooperation, 862 F,2d 1115,1118 (ist Cir.1989,; Catoe v, State

Supras State v. Williams, 108 S.C, 295,93 5,8.106. - S

ALLEGATIONS "

In his current Motioms, Defendant alleges that he is being held in cust=

ody unlawfully for the follows reasomns:

GROFD A.: "Did the Solicitor committed (sic, a "Procedural Error®™ by unlawfully

p
&

impaneling its Grand Jury outside the Statute of S.C.Code Ann.8§ 14-5=730

Sec.(4;.
? RECEIVED
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SUPPORTING FACTS AND ARGUMENT

The Defendant humbly contends that the Solicitor did committed a
”Pr@céd@ral Error” and "Contempt of the Proceeding™ by unlawfully impa=
néléd its grand jury cutside the Statute 14-5-730 Sec.(4;, and then will-
fully printed and published false and misleading information in its ind-=
ictment in order to deep secret its violatioms of statutory law.

However, here evidence will establish that thé Geﬁeral Assembiy did
not enacted a provision in S.C.Code Ann.$14=5-730 Sec.(4;,that set forth
a Term of Court for [April) in the Court of Ceneral Sessiomns.

S.C.Code Ann.§ 14~5-730 Sec.f{4], which provides:
The Cnzrt of Eighth Judicial Circuit shall be held as hereinaftes.
® The Court: of General Sessions for Newberry County shall be held at Newberry County
an the third Monday in February , in the third Mmnday in May, the third Mbanday in
September and the fourth Monday in November in each case for one week. -

Both duds process and common sense dictate that the Solicitor unlaw=
£ully impaneled its Grand Jury in the Court of Common Plea. The Second half
of this State in Section 14=5=730 (4,, which pr@vidés:

®  The Cowrt &f(hmmxxF1ea for the County shall be held at Newberry cn the fouxrth

Monday in January the fourth Monday in April the third Monday in June the thixd

Monday Monday in Octcber and the first Monday in Decenber in each case for ane
week,

Additionally, it should be noted that the Court of Common Pleas is
vested with No authority to take any action on matters pertaining to return of
true=bill criminal indictments. "The court is made up of the Court of Common
Pleas which hears civil actions and the Court of General Sessions which hears
criminal cases...” see Dove v. Gold Xist Imec., 314 SC 235, 442 SE 24, 598,600
(SC 199%,: see also, SC Constitution Article V 8 1.
Thus, there is no grant of concurrent jurisdiction, énd therefore NN true

bill criminal indictment can be lawfully issue through grand jury proceedings

held before a Court of Common Pleas.
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In the case at hand the indictment reas as follow:

® At a Court of General Sessions Convenad on the %h day of April 2001
the Grand Juror of Newberry County present upon their Oathe

In 1876 Ex Parte Lilly, Illustrated that "defects in the indice-

ment that are of such a fundamental character as to make the indictment
wholly invalid are not subject to waiver by a defendant.® 7 $.C.372, 1876

WL 5977. Lilly, would latter be followed by State v. Henderson, 134 S.F. -

364, 136 S.C. 363, (S.C.1926,, IN 1926 where the South Carolina Supreme

Court held that " the [Legislature?-has provided by statute for the terms =
of the Circuit Court for each County." As set forth, in 14=S@§§0 (%4,, there

is no (Term of Court! for the month of “April®™ in the Court of General

Sessions. See Ex Parte De Hay, 3 S.C.554,1872 WL, 4882 € ,0,1872, the whole

proceeding was without authority of law and void. As a result, each week of
court is a separate term, so the changes of the "Term of Court” by the Solici-

tor were not foreseeable that the Solicitor would impaneled its Grand Jury

in the Court of Common Pleas, Thus, the Selicitor did comﬁitted 0bst:u@t°
ion of Justice and Conspiracy to commit Official Misconduct, Perjury and Fraud
upon the Court. In the current situation, nowhere in S.7.Code Ann.S 14=5=730
(4,, does the legistature provide a "Term of Court™ for fAprill im the Court

of General Sessions.

GROUND B, Prosecutorial Misconduct
SUPPORTING FACTS AND ARGUMENT

Solicitor knew there was no Court of General Sessions af the time the
indictment was to be handed down. He still presented knowingly the false doc-
uments, clothes informal procedure, to the court as it is was done properly.
He commits perjury by bring a criminal matter im the Court of Common Pleas,

which is unethical.



GROUND Ce Newly Discovered Evidence no grand jury convened discovered
" April 9,2001 in the Court of General sessions,

SUPPORTING FACTS AND ARGUMENT

The Defendant contends he was indicted on April €,2001, in a Cauwrt of Common
Pleas, According to & 14-5-730 (4, there is no Court legislated to be held that waek,
And according to South Carolina Court of Administrations Court calender \

A\

\

for Newberry County there was no Court of General Sessions for the grand \

~jury to convene, on the day it swore upon its oath that it convened. \
—————According-to- State v, Hill and Rule 22 (h, of the South-Carclina—- - —-vf\qw—~
Rules of CriminalProcedure "Newly Discovered Svidence is premissible when: / \
1, evidence would probably change the result if a new trial is hadg 2, /

evidence has been discovered since the trial: 3, evidence could not have
been discovered before the trial;4; evidence is material to the issue of
guilt or innocence; and 5, evidence is not merely cumulative or impeacha
ing.” 597 S.E.2d 822 (2004;. In State v. Spann the court held that a new

trial must be granted to the Defendant because evidence existed that

through due diligence could not be uncovered at the time of the first
trial, 513 S.E.2d 98,100 (1999,

In the case bar, the Nefendant met the requirement of the fiwp-
*

pronged test outlined in State v, Spann, The Solicitor did Obstruct the

Due Adminstrative of Justice by unlawfully its grard jury in the Court

" of Common Pleas on a criminal matter. REC‘E%,EQ

CONCRISTGY JUN 01 20%
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For all the reason stated herein above it is respectfully requests
that this Honorable Court grant Defendant®s Motior and vacate the conviet-
ion and sentence as a matter of law.

Respectfu 4 subm1 ted,

Kithasd AL ;ng.zmﬁé’sel

Subscribed and sworn before me Richard-A1v1n Slms, £273381
this uLbﬁj: U0 2 DOIS

Doabby €4 eiglggégzzacnﬂq
My Commission expiress—<¥-—{y
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