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This matter comes before the Court by Wa§ng%mferﬁR'Eeeda }Xsugust 14, 2015,. and

captioned “Petition for Writ of Habeas Corpus.” The Respondent submitted a Return and

Motion to Dismiss The court convened a hearing on the motion to .dismiss onN'ovember 9,

- 2016 in Rlchland County. The State was represented by Julie A. Coleman, and the Applicant

' represented hlmself r ) _ : P

The Applicant's convictions, detailed below, arise out of an incident that occurred on
June 12, 1989; By letter 0 the. court dated May‘ 1, 2017, the Applicant submitted a document i

entitled "Official . Weather and Atmosphenc Report" that purports to detail the weather»

conditions, trme of sunrise, time of sunset etc. for June 12, 1989

.Though the undersigned is now an associate justice on the Supreme Court of South
Carolina, he has contmumé Junsdlcnon over this matter at the circuit court 1eve1 by order of -
Chlef Justice Donald W. Beatty

PROCEDURAL HISTORY

The records before this court establish that the Apphcant is presently confined in the

' South Carolina Department of Corre,ctions pursuant to orders of commitment of the Clerk of

Court for Sumter County. The ‘Applicant was indicted at the April 1990 term of the Sumter
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County Grand Jury for Burglary Fi irst Degree and Cr1m1nal Sexual Conduct (“CSC”) — First

-Degree (1990 GS 43 0763) He was represented by Marvm E. McM1llan Esqulre and Douglas _ |

» Stncker Esqulre ,A phcant proceeded to a Jury tr1al before the Honorable Dan. F Laney, Jr On‘

: January 31 1991 the Apphcant was sentenced to llfe nnpnsonment for Burglary Frrst Degree"

and to thlrty (30) years 1mprlsonment for CSC FII‘S’[ Degree

A notlce of appeal was ﬁled and an appeal perfected Apphcant ] conv1ct1on and sentence
were afﬁrmed State V. Chma 312 S C.335,440 S.E. 2d 382 (Ct. App 1993)

Thereafter Appl1cant ﬁled his first application for post-conviction rehef (PCR) on April

11 1994 (C.A. No. 1994-CP-43- 0467) The State made 1ts Return on September 12, 1994 An

ev1dent1ary heanng was convened on August 28- 29 1995, before the Honorable Thomas W.
Cooper, Jr. Appllcant pursued the followmg claims for relief:

l. Ineffectwe assistance of counsel. ,
a. F ailure to investigate, failure-to make mot10ns durmg trlal and withdrew
* request for jury charges. .
b. Failure to object to closing ¢ arguments by solicitor.
ic. Failure to put victim’s mental capacity in issue.
d. Failed to request charge on lesser—mcluded offense of assault
2. Insufficieritindictmient.- - - SRR - -
3. Ineffectlve assistance of appellate counsel

Judge Cooper demed and -dismissed the application with prejudlce n a written order dated

January 31, 1997. Apphcant s Motion to Alter or Amend was demed on March 15, 1997.

'Appllcant made a Pet1t10n for Wr1t of Cert1orar1 to the South Carohna Supreme Court The

petition was denied on June 19, 1998, and the remittitur was sent on July 7, 1998. .
| Apphcant filed a PCR apphcatlon on September 29 1998 (C A. No. 1998-CP-43- 0946)
Appllcant alleged
1. Demal of due process and equal protectlon

2. Ineffective assistance of counsel. S
3. Ineffective assistance of prior PCR counsel.
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4. Ineffective assistance of prior PCR appellate counsel.
An evidentiary hearing was convened on July 15, 1999, before the Honorable Thomas W.
Cooper, Jr. By Written order dated April 22, 2000, Judge Cooper disrrlissed the application with
prejudice as successive and barred by the one-yeaf statute of limitations. A Johnson petition for
writ of certiorari was filed. The South Carolina Supreme Court dismissed the petition on May 15,
2002, and the remittitur was sent on May 31,2002,

On May 14, 2002, Applicant filed a Petition for Writ of Habeas Corpus in the United
States District Court for the District of South Carolina (C.A. No. 6:02-1927—2OAK). Applicant
set forth several grounds for relief

1. Trial court error: , .
' a. Allowed the State to impeach him for prior bad acts.
b. Refused to allow in camera meeting to determine competency of
State’s witnesses.
C.. Admlmng genetic testing testimony.
d. Violated the confrontation clause by not allowmg defendant to recross- -
examine a witness.
2. Ineffective assistance of counsel:
a. Failure to object to:
i. Chain of custody of blood samples -
ii. Judge’s charge on first degree burgla:ry
1il. Burden-shifting argument by the State.
B Respondents made their move for summary judgment on July 26, 2002. In a written order dated
February 27, 2003, the Honorable Henry M. Herlong, Jr., granted the Respbndents’ motion for
: su.mméry judgment and dismissed the petition.

Applicant filed a-“Writ of Mandamus September 11, 2003 (C.A. No. 200'3—CP-43-0645).‘
Respondent made its Return and Motion to Dismiss on May 11, 2004. An evidentiary hearing
was convened on June 7, 2004, before the Honorable Howard P. King. Judge King denied and
dismissed the action in a written order dated August 9, 2004. Applicant filed an appeal but the

matter was dismissed on July 12, 2005, and-the remittitur was sent on July 28, 2005,
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On May 3, 2007, Applicant filed a “Petition for Writ of Habeas Corpus” (C.A. No. 2007-
CP-43-0931). Applicant alleged:

“Prosecutorial misconduct.”

“Hearsay Rule Violation / 6" and 14" Amend.” -
“Procedural Due Process violation.”
“Confrontation clause violation.”

b

Respondent made its Return and Motion to Dismiss on November 26, 2007. A Conditional Order

of Dlsmrssal was issued on November 29 2007 and filed December 11, 2007, by the Honorable -

4

Clrfton Newman. A Final Order of Dismissal was srgned by the Honorable George C. James Jr
on January 27, 2008, and filed January 28, 2008. On February 5, 2008, Judge James enteréd a
new order of drsmrssal acknowledgmg letters from Appllcant dated January/23 2008, and

January 25, 2008. On July 17, 2008, Judge James demed Applicant’s pro se motion. No appealj‘v

“was taken.

| Applicant filed a document captioned “Petition for Writ of State Habeas Corpus” filed on

July 15,2009 (C.A. No. 2009-CP-43-1579). Applicant alleged:

1. “Violation of Due Process clause of the 5% and 14% Amendments to the

‘ United States Constitution.”

2. “Violation of the Sixth Amendment based on conduct never proved to a jury
beyond a reasonable doubt.” . ,

3. “The provisions of the Sentencing Reform Act of 1984 (SRA) 18 of the
United States Code; Rule 32 (c)(1) federal Rule of Criminal Procedure; and
Rule 52(a), SCRCP were unconstitutionally applied in this case.” _

4. “Petitioner as-applied, challenges the Guidelines enhancements that, based on
fact-finding by a Judge alone, raised his sentence above the range legally
mandated for sentence enhancement purposes, determined by reference to the

~ Jury verdict.”
5. “The sentence received exceeds the maximum authorized by law.”

Respondent made its Return and Motion to Dismiss on November 16, 2009. ‘An Order of
Dismissal was issued on November 30, 2009 and filed December 3, 2009, by the Honorable R.

Ferrell Cothran, Jr. No appeal was taken
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On May 18, 2015, Applicant filed a second or successive Federal Habeas Corpus
Petition By Order ﬁled June 15, 2015, the Umted States Court of Appeals for the F ourth Circuit
demed Apphcant 'S motion for the district court to consrder a second OF successive applica‘uon

In hlS current Petition for State Habeas Corpus Applicant alleges the followmg grounds
for relief.

1. “Did the State mislead the grand jury by submitting insufficient ev1dence to obtain an
indictment for burglary 1% degree?” :

2. “Whether the Petitioner’s convictions rest on and were obta1ned by insufficient

evidence?”

3. “Whether the Petitioner’s conv1ctions and sentence can be sustained because of the
~use of insufficient evidence in light of State v. Bostic?” ‘

FINDINGS OF FACT AND CONCLUSION OF LAW

“A habeas corpus petition must support the _reouested relief.” Gibson v. State, 329 S.C.
37, 40, 495 S.E.2d 426,'.427‘ (1998) (citationsomitted). Although the alleéations in the petition
are to be treated as true, the Petitioner must make outa prima facie case showing he is entitled' to
relief and he must present sufficient factual allegations to support the petltion before he is
'i entitled to a hearing. Id. at 40 495 S.E.2d at 427-28. .
To Warrant a heanng, the petition must 1nc1ude the two allegations described below.

First, the petition must allege the petitioner has exhausted all available post-conviction relief

(PCR) remedies. Simpson v. State, 329 S.C. 43, 46, 495 S.E.2d 429, 431 (1998)' Gibson, 329

S. C at 42,495 S.E.2d at 428. “Exhaustion includes filing of an application the rendering of an
order adjudicating the issues, and petitioning for, or knowmgly waiving, appellate review.”

: Gibson 329 S.C. at 42, 495 S.E.2d at 428. Second, the petition must allege sufﬁc1ent facts to
show why other remedies, such as PCR are unavailable or 1nadequate Id. PCR is not rendered

“unavailable or inadequate” merely because the petitioner’s application might be dismissed as
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procedurally barred.

In fact, any matter that is cognizable under the Uniform Post Conviction Procedure Act,

- S.C. Code Ann. §§ 17-27-10 to -120 (2003), “must be raised in PCR application, and may not be

raised by a petition for a writ of habeas corpus before the circuit or other lower courts.” Al- -

 Shabazz v. State, 338 S.C. 354, 365, 527 S.E.2d 742, 748 (2000); Simpson v. State, 329 S.C. 43,

46, 495 S.E.2d 429, 431 (1998). The Uniform Post C_bnviction Procedure Act (the Act) is
‘gbroadly inclusive and will rarely be inadequate or unavailable to test the legality of the

detention.”  Gibson, 329 S.C. at 41, 495 S.E.2d at 428. ‘A petitioner may even allege

constitutional ‘violations in PCR proceedings, unless the issue could have been. raised by the

" petitioner on direct appeal. Id.

Thus, “[a] person is procedurally barred from petitioning the circuit court for a writ of

habeas corpus where the matter alleged is one which céuld have been raised in a PCR

'applicat\io"n.” Keeler v. 'Maunev,‘ 330 S.C. 568, 571, 500°S.E.2d 123, 124 (Ct. App. 1998).

“Furthermore, if a person is procedurally barred, his only means of obtaining state habeas corpus

. relief is to file a petition in the original jurisdiétion of the Supreme Court.” Id.

This Court finds that the claims made in the Petition for Writ of Habeas Corpus could

have been raised in a post-con’viction relief application. Additionally, Petitioner cannot file a

petltlon in the circuit court, but must instead file in the original jurisdiction of the Supreme

Court. Therefore, these clalms cannot be raised in a Petition of Habeas Corpus in the Circuit
Courts of South Carolina. Accordingly, the Petition should be summarily dismissed..
IT IS THEREFORE ORDERED that the Petition for Writ of Habeas Corpus is hereby

denied and dismissed with prejudice:
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AND IT IS SO ORDERED this éj day of May, 2017.

GEORGE C. JAMES, &
- a Presiding Judge”/
Sumter, South Carolina -
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