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BACKGROUND

Pursuant to an incident that occurred” on June 12, 1989, appellant was
arrested and cbarged on July 6, 1989 with Criminal Sexual Conduct (CSC) first
dégree. Exh 1 At the September 1989 term bf the Sumter County Grand Jury,
appellant was indicted on (CSC). Exh 2 At the April 1990 term of the Sumter
County Grand Jury, the Grand Jury amended Burglary first degree to the
September 1989 (CSC) indictment. Exh 3

In January 1991, appellanﬁ proceeded to ffiai before the Hon. Dan F.
Laney and was represented by Marvin McMillan. After appellant was found guilty
on both charges, appeilant was sentenced to thirty years for (CSC), and was
given a life sentence foriBurglary first degree. (to run consecutive)

After a direct appeal State v. China 312 S.C. 335, 440 SE2d 382 (1993),

appellant submitted several (PCR) applications including a Federal and State
habeas corpus petitions along with other subsequent pleadings. 3

ON August 14, 2015, appellant filed a habeas corpus petition in circuit
court alleging that although conceding to the (CSC) charge, there is
insufficient evidence  of Burglary first degree, because lué never committed
Burglary first degree. Therefore, since the evidence substantiates this fact,
he now ask to be immediately released from prison. (see petition p.4,5,6
attached)

It must be noted that since appellant has served enough time to satisfy
the (CSC) sentence, the expulsion of the Burglary conviction and sentence wili
release appellant from confinement.

On May 16, 2016 appellant respénded to the State's motion to dismis§. On

November 9, 2016 a hearing was held on the State's motion before the Hon.

George C. James Jr. see transcript attached)
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While waiting on Judge James decision whethér to grant a hearing on the
merits, appellant on May 3, 2017 filed a motion requesting fhe court to take
Judicial Notice that there is visible daylight between 8:00pm-8:30pm June 12
(on a cléér day).- This notice is supported by the Official Weather And
Atmospheric Report recorded on June 12, 1989 for Sumter S.C. (see judicial
notice w/ réport attached)

On May 8, 2017 the lower court issued an Order of dismissal. The court
based.it's dismissal solely on the fact that the allegation raised in the
‘habeas corpus petition could have been raised in appellant's previous
application for Post Conviction Relief. Thus, appellant is procedurally. barred
from petitioning the circuit court for writ of habeas corpus. (see order of
dismissal p.6 attached)

On -May 17, 2017 -appellant submitted a 59(e) motion. (see attached) On the
next day on May 18, 2017, the court issued an Order dismissing the 59(e)

motion. (see attached)

Appellant's Explanation pursuant to Rule 203(d)(1)(B)(vi) SCACR now follows:
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EXPLANATION

According to Rule 203(d)(l)(B)(vi) SCACR, if the notice of appeal is from
a habeas corpus proceeding and the lower court determined that habeas corpus
relief was improper because the issues could have been.raised in a timely
application under the Post Conviction Relief Act, a written explanation must
be submitted to- show why this determination was improper. Rule
203(d)(1)(B)(vi) SCACR

The S.C. Supreme Court has ruled that the findings of the circuit court
will be upheld if there is any evidence to support them. On the contrary, if
there is no evidence to support the court's findings, the court's ruling will

not be upheld. Mellen v. Lane 377 at 275, 659 SE2d at 243-44 (2008) / Rutland

v. State 415 S.C. 570,576, 785 SE2d 350,357, (2016)

On August 14, 2015 appellant submitied a petition for writ of habeas
corpus in circuit court alleging that his conviction on Burglary first degree
cannot be sustained by the use of insufficiency of evidence. (see petition
p-4,5,6 / order of dismissal p.5 attached)

In it's Order of dismissal, the court based it's dismissal solely on the
fact that since this issue could have been raised in a Post Conviction Relief
" application, appellant is now procedurally barred.from petitioning the circuit
court for writ of habeas corpus. (order of dismissal p.6)

Appellant’argues that the court's findings lacks any evidence of support
because Statute law §17-27-20(a)(6) specifically states that this section
shall not be construed to permit collateral attack on the grounds that the
evidence was insufficient to support a conviction. S.C. Code Ann.

§17-27-20-(a) (6)
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In other> words, according to §17-27-20(a)(6), appellant is prohibited
from bringing this issue under the (PCR) Act as abmatter of law. Therefore,
the court's findings on this issue cannot be upheld by an appellate court
being that there is no evidence to support the lower court's decision. Mellen
377 S.C at 275, 659 SE2d at 243-44 (2008)

In. his initial'petitionr and in his response to the State's motion to
dismiss, and at the motion hearing, -and in his 59(e) motion, appellant
asserted to the court that this issue is not cognizable under the (PCR) Act
pursuant to §17-27-20(a)(6). Therefore, for the court to find in it's Order of
dismissal that the issue is cbgnizable under the (PCR) Act when Statute law
says that it is not, is a clear misrepresentation of the facts and an error of
law. (see petition p.i, p.iii / response p.5 / 59(e) motion p.10-11 / Tr p.10
1n.13-18, p.15 1n.25 thru p.16 1n.1-5)

The lower court's Order of dismissal is further invalid because before
the Order of dismissal was issued, appellant submitted a request to the court
to take Judicial Notice which was filed May 3, 2017. (seeljudicial notice
attached) However, while this motion was pending, the lower court not only
invalidly issued an Order of dismissal on May 8, 2017, the court excluded the
existence of the Judicial notice from it's Order. (see order)

To add insult to injury, the court in it's Order. was further'misleading
by deliberately construing appellant's pending Judicial Notice as simply being
a "letter" to the court. (see order p.l) This is a clear violation of Rule
201(e)(£f) SCRE which STAYS any final Order of any proceedings until the motion
is addressed and adjudicated. Rule 201(e)(f) SCRE

In éhort, because appellant's request to take Judicial Notice filed- May
3, 2017 is still pending, the Order of dismissal dated and filed May 8, 2017

is invalid.
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And since appellant has shown the invalidness of the lower court's Order,
appellant now turns the court's attention to the merits of this appeal. As
mention earlier, although apbellant concedes to the indictment, conviction and
sentence to the (CSC) charge, he does not conceded to the indictment and
conviction to Burglary first degree, because no Burglary Was committed on the
day in question and the evidence substantiates this fact. |

According~to South Carolina law, the underlying element that supports and
substantiates the offence of Burglary first degree is 1). entering withouf
coﬁsent 2). night time S.C. Code Ann. §16-11-311(A)(3)

According to the,police’statément given by the victim (Leann Penny), not
only did appellant had consent to enter the dwelling, the victim made no
attempt to call the police in relation to any imminent threat to her once
appeilant entered the dwelling. Exh 4

At trial, presiding Judge Dan F. Laney informed appellant's trial counsel
and the solicitor in chambers that there was no ‘evidence to dispute vthe
element of night time in this case.

However, when establishing whether it was daylight when appellant entered
the dweiling, the evidence shows that on the .evening of June 12, 1989, two
calls was made to the police after the incident. The first call was at 8:30pm
and the second call was at 9535pm. Appellant's (PCR) counsel entered into
evidence ét the (PCR) hearing that §unset on the day of the incident was
officially at 8:33pm. (daylight savings time) Exh 5 1n.1-25

And since the first call was at 8:30pm to the police, the 8:30pm call was
three minutes before sunset. Appellant's‘ trial counsel (Marvin McMillan)
testified at the (PCR) hearing that he never knew about the first call to the

police at 8:30pm. Exh 6 1n.12-24
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Appellant argues that since the first call was at 8:30pm, any reasonable
Jurist would .conclude that the actual entefing into the dwelling occurred
several minutes earlier, because one must remember, after appellant entered
the dwelling, there was a lengthy dialog betwezn the victim and the appellaﬁt,
not to mention that a sexual encounter occurred before the 8:30pm call was
made to the police. Exh 4 |

Therefore, not only is it clear -that appellant entered the dwelling
around 8:00pm, it is clear that appellant left the dwelling before the- 8:30pm
call to the police was made. Because one must expressly assume that when the
victim made -the 8:30pm call, éppellant'had already left the dwelling. (see
judicial notice attached which proves it was daylight betwéen 8:OOpm—8:30pm on

June 12, 1989)

MOTION HEARING

At the hearing on the State's motion to dismiss, appellant argued that
this is a Jurisdictional issue. Not only was there no evidence that he
committed a Burglary., appellant also testified inter alia that the court did
not have personal nor subject matter jurisdiction to try, convict and séntence
him to Burglary first :degree. Therefore, he cannot be procedurally bérred and
meet the-habeas criteria at the same time. Tr p.8 1n.8-15, p.9 1n.1-18, p.ll
In.3-4, 12-13 |

Appellant submitted to the.court,vthe September 1989 one count (CSC)
indictment and the April 1990 amended indictment that added the Burglary
charge. Exh 2,3, /(Tr p-14 1n.10-15, p.15 1In.1-23

Appellant also proffered the excerpts from his initial (PCR) hearing in
which trial counsel testified that after Burglary was amended to the
indictment, there was no action taken (legal nor Judicial) in relation to

Burglary before trial. Exh.7
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In other words, there was no arrest warrant, no actual arrest, no bond
hearing, no preliminary hearing, no waiver of presentment to the Grand Jury,
no motion to quash the indictment pertaining to Burglary before trial. Tr p.9

- 1n.17-25 thru p.10 1n.1-10

IT MU§T BE NOTED that alfhough appellant did not argue the vélidity of
the trial court's Jurisdiction in his initial petition, abpellant raiséd the
issue inter alia at the motion hearihg. Because issues relating to the court's
Jurisdiction can be raised at agytime and.can be‘taken up sua sponte by the

court. State v. Parker 334 S.C. 250,254, 543 SE2d 255,257 (2001)

CONCLUSION
In closing, appellant assérts that since the court failed to demonstrate
the absence of a genuine issue of material fact, the court is not entitled to

issue a dismissal in this matter. Strickland v. Madden 323 S.C. 63, 448 SE2d

588 (1994)

Not only did the court failed to show the absence of a genuine issue, the
court prejudiced appéllant by making findings and conclusions of law with an
invalid Order. To add insult to injury, the court's findings and conclﬁsions
is not even supportéd.by any evidence.

Wherefore, appellant Larry China now ask this Honorable.court that since
he has shown that the lower court's determination is improper, he now ask that
he be allowed to proceed with the appeal.

Respectfully'submitted,

Date /174,44 JO_, Q20’7 tarry China # 175247
’ L/ / 4 B.R.C.I. 4460 Broad River Rd.

| Murray # 168
Columbia, S.C. 29210
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ARREST WARRANT

RETURN G/S  9-25-89 ~ WITNESSES: ‘ _ ' - _
A copy of this Arrest Warrant was deli yered to the _ _ T ‘ Name LEANA ROSE PENNY ‘
- following defendant: : : .. CASE '# 389269 T , ..
| La \p\_/ C;\\ ey No. C 471661 soox # 24 Address 807 MILLER RD. )
X \ . _ _ o .
8? STATE OF SOUTHC%I:::?UNA o SUMTER, S.C. _ Phone _773-3627
19 Municipality (Circle one) . i .
ATE — Name
THE STATE - N
g9 JUL T = 3k '
Offlcer ag ainst | A.ddrgss A
GV r e d S
- ,LEI‘ A CF L,'Jl,REARRY CHINA ~ ﬂh& Phone
This warrant Is certifled for service.in SUNTERCIURTY ST, _ W k‘ . | .
County {Circle : \
Municipality one)  Address: 21 E. NEWBERRY. ST. (MOTHERS ADDREQBA -
: ' SUMTER, S.C. . 858 -
The accused is to be arrested and brought before me ' : R _j @
to be dealt with according to law. ptione  TIS<T18 7 SSN. : . Phone -
o - ’ (LS) Sex_ M " Race_ B Height 6-2 Weight _220 » Name__ R CEIVE
Signature of Judg . ' DoB . 8-27-65 bL_ Mo 8. Y_ ,Q/J _ Address
PRELIMINARY HEARING held by  Offense CRIMINAL SEXUAL CONDUCT _1ST. DEGREE
‘Judge ' i _ R ‘ L S 3‘.:‘ M’J et
. ' ] o : : ‘ . Offense Code?; d "
on ! fa Code(orOrdmance)§ 16 3 652 7 P Address
with . M7 == - Phone
Attorney for Defendant Issuing Judge MARY K. HERBERT D:D D BRI T
. ~Judge Code = ‘*JURORS‘
. Officer DET- J.W. PRITCHARD =~ -
Decision: el ' - SEnE : JUN
o Agency_CLTY INVESTIGATIONS O] 02. —
A ' » ORI No. - c:(\ pOU[‘t
- : 6~12-89 i ;
Date Set .19 ?ate ,Of Offense i \Jl r
Judge Date of Dlsbosltlon'
Amount B 75/‘ D00 _ Disposition
. - - ’
Surety ﬁ Sentence B b4
S &
» u\\ - * v
RETURN WARRANT TO: : \5?9 E =
: Y N\ Co-Defendants .
D I
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WITNESSES

fom fAnmn
7 e Ave y

SUMTER PD
Fodee vy V0
Jlmmy Pritchard
u/ 7 m N l
R T T " Y, /\C‘m\
f’une‘Hc. Hcrze/‘/an
Leana Rose Penny
Wa. H Moore ..
T e "l'.-'":l ot
S Ny b g ey
R A e P
Carolyn Weoh'n.

Tel

e L ——

ARREST WARRANT NO.
7-6-89

C 471661

. ACTION or GRAND JURY
/|
\‘J/!.Lu’ Porlld ﬂ

sy ——

Foreman . o_/f Grand Jury

/a~;- 59

VERDICT

Foreman of Petit Jury - Date:

FTRTE 4 (reeisiy

i

DOCKET NO. 89 GS 43 7&3
The State of South Carolma,

County of SUMTER

COURT OF GENERAI.. SESSIONS

SEPTEMBER __ TERM __1989

e e e

THE STATE -

vs.

LARRY CHINA

Indictment for Criminal

Sexual Conduct First Degree

o /(_..“

CERTIFIED TRUE COPY
" OF ORIGINAL FILE

r; g ‘Dwﬁw«,
NN M&\-J\“

e PUTY CLERK OF COURT

SUMTER COUNTY
SOUTH CAROLINA



£
BERE 0 §8-GS-43 - 13

Perry James
Cleveland Pinkney Hal Dedmond

| WITNESSES - The State of South Carolina, x. }) k
» ' ‘ - S 2 Q
__SUMTER PD/SLED/FRL © County of SUMTER Wi [OF3
Tommy Fields . Nancy Green M A ) : . : ES3 o390
Jimmy Pritchard Ken Bogan = -~ (A ' A ad 7,]€0F
. Mike Avery = — & g 3 %’J ,{5 :(r:)
. ~  Ew 53
COURT OF GENERAL SESSIONS - g6 SlE3 3
- v _ o , Sy )g P
" . . e ) ‘O

TERM __1990

- APRIL

Lena Rose Penny

Rebecca Nesbitt —_—
Dr. Kenneth Mylander '
- ' A THE STATE

Beth Matous :
~—Carolvny Prebish
. . YS.
ARREST WARRANT NO. _C 471661
‘ : LARRY CHINA )

7-6-90

ACTION OF GRAND JURY

Foreman of Grand Jury _ - ' :
| I Indictment for
BURGLARY - FIRST DEGREE & CRIMINAL

SEXUAL CONDUCT - FIRST DEGERE

'EXHIBIT 3

YERDICT

Date: RS :
VANATRE

. - Foreman of Pelit Jury
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‘Leana: Or the lcve seat.

Pagé 3

~

Pritchard: Okay, he just asked you if anybody was home.

.Leana: Yeah, and I said no.

Pritchard: Okay, go ahead and te2ll me what happened after that
oxay? ' ‘ :

Leana: You want me-to tell you when he put me on the couch and
stuff like that? :

Pritchard: . Okay, just take it in order, you was talking to kim
and he was in the car. : ‘ )

Leana: I was talking to him and ke was still in the car and’
he'drove back in the : : . .

Pritchard: He drove arouné the corner?
Leana: No, there's the hcuse right there, so like coming in,.where

you can'park your car, he pulled, like, in, then I said you got
a nice car and he said thank you.

Pritcahrd: ‘Okay, he pulled up in tha driveway?

) Leana: Yeah, pulled up, yeéEjmihat's what I mean, pulled ug in

the driveway. So I was just talking to kinm.

. Fritchard: Okay,‘tell me what\the:car locked iiké.

. Leara: Cream color.

(telephoné call interrugts):

Pritchard: ' Okay, we're back recording now after a brief o
interruption. Okay, Leana, you said he pulled up in the driveway,
so 'go from there. - SR

Leana: He pulled up in the driveway and he said he haé a package

for Trish, I think he said Trish. - He said he had a package, he - L

didn't show me nothing, no, he just said it out his mouth and Jﬂjbﬁ
I believed him you Kncw. .So and then after he talked he told : ,//
me that, he said ke was gonna park around the corner and walk

back. And then he come on in the house. T thought he was ‘gonna -
give me the package and walk out, you know, but he didn't.

'Pritchard: Ckay, where were you when he walked on in the‘hpuse?

Leana: : Eatiﬁ'g- EXHIBT 4

Pritchard: You were sitting thearze eating. '
: ? _ o PG 1 of 2

~

Pritchard: Allright, andbtell me what happened next,

" Leana: He asked me was anybody here and I said no sir, you

know.I didn't say no sir, I said no. And then he went to the



e a PET . ' ‘_ P.®s
Page 4 - ' (
Leana: Coptinued -~ hall, turned on the hall light. He asked
me can i check that and I said yeah, ycu know, yeah. And there
was the dog room, she had three puppies but one, she had four
pupples but one died, necw she got three little poodles. So

+ I didn't know what was coming up. I locked up and he was locking-
the doors and then I realized \ (

Pritchard: Hs locked the coors?

Leana: FKe locked it, he locked the top ard bottenm and then I

. realized he had scmething up his sleeve, like funny business, ard
I got scared, . : .

Pritchard; Okay,‘tell me what he looked 1like, describe him to
me , o

Lgana: He was tall, he hacd earring, a diamond earring, not"
big but little, ard ke kad a yellcw shirt like‘knit sleeves.

Pritchard: The SleeVes were knit, the rest of it was solid,
like regular cloth? :

Leana: I think the front of it was knit too

Pritchard: Okay, was it a pullover Shirt, like a T-shirt?

Leana: Pull over. and I think he had on browr slacks and the
belt, I think it was the same color as tha pants and the beit
buckle was shiny", like yours. I didn't pay ro attention to

his shoes. » ‘ ‘
Pritchardé: Okay ard he was a black

Leana: Black guy, black male aad heavy set, he was drinking
‘whiskey, I could smell it or his breath. I told him please

do not kiss me : oo ' S .

Pritchkard: You don't like that smell?"

leana: Nc.sir. He kissed ma on the forehead, he said I'm sorry.
' Pritchard: Okay, wait a minute, you skipping over some stuff pow.
I know you don't want to talk about it but we gonna have to talk
about it ckay? ‘ ‘ : ‘
Leana: Okay

Pritchard: Okay, take your time now and tell me about what happened
next, - .

Leara:  Okay. I was eatin on the table, the love seat and he
was to the hallway and turned on the Rallway light and asked

me cculd he check | EXHIBIT 4 -
Pritchard: To see if anybody was home? B pG 2 of 2 |

Leana: To see if anybody was home, nobody was there . So I
gct up and I went around the coffee.table and he came on and
I dién't realize what he was dcing.




FORM LASER BOND A PENGAD/INDY 1-800.631.6989 -

10

11

12

13

14

15

16

17
18
19

20

21
22
23

- 24

25

[1 3]
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GLAD ToO.

MR. MILES: JUDGE, I CAN TESTIFY THEY'RE —-

HAVING BEEN IN PdLITICS'—— I ASSURE THEY'RE NEVER IN ERROR

-AND THEN ALSO IS AN INCIDENT FILE RECORD WHICH HAS BEEN

CERTIFIED ON THE BOTTOM BECAUSE IT'S NOT THE ORIGINAL AND

THE STATE HAS A COPY OF THAT TOO.

THE COURT: AS TO THE RISING AND SETTING OF THE
SUN, I CAN TAKE JUDICIAL NOTICE OF THAT ASSUMING WE CAN ALL
AGREE THAT THE DATE ON THAT IS CORRECT.

MR. MILES: 8:33 IS WHAT THIS SAYS AND IT'S ON

THE DATE AND THIS IS A COPY OF THE REPORT FROM THE CITY

POLICE. I GOT THOSE BY SUBPOENA.

BY MR. MILES:

Q MR. MCHILLAN, WHAT TIMEvDOES IT SAY MS. PENNY -- THAT

CALL FIRST CAME IN ABOUT MS. PENNY?

A HOLD ON NOW. I GOT TG READ SOMEBODY ELSE'S COMPUTER

PRINTOUT HERE. BXHHHT 5

e PG 1 of 1 J
Q ALL RIGHT. IO {

A  TIME RECEIVED -- MILITARY TIME -- IT LOOKS LIKE 21:35
WHICH WOULD BE 9:35 P.M.

. PRt )
Q ALL RIGHT, SIR. NOW, THE SUN SET THAT DAY ACCORDING

TO THE SUMTER DAILY ITEM AT,Qiga?

- S———

A . RIGHT, P.M.. WELL, THERE YOU GO. THERE IS AN HOUR

BETWEEN IT._ L

v — T

Q I THOUGHT YOU'D OBSERVE THAT BUT YOU WOULD AGREE WITH




10
11

12

. FORM LASER BOND A PENGAD/INDY 1-800.631-6989

13
14

15

17
18
19

20

21

ME, WOULD YOU NOT, THAT IT DOESN'T GET DARK UNTIL THE SUN

SETS, WON'T YOU? CAN YOU BUY THAT?

| .
A WELL, IT GETS DARK AT MY HOUSE WHEN THE SUN GOES

DOWN. I'M NOT TRYING TO BE CUTE WITH YOU; MR. MILES; BUT I

MEAN, I DON'T KNOW. THERE IS DIFFERENT DEGREES OF

.

DARKNESS. I MEAN, IT'S DARKER ON A CLOUDY NIGHT THAN A NON
CLOUDY. IT'S DAﬁxBR ON NON FULL MOON BUT IT'S STILL DARK.
Q MY POINT IS YOU Dio NOTHING ATiALL.TO DETERMINE
WHETHER IT WAS CLOUDY, WHETHER IT WAS FAIR, WHETHER IT‘WAS
RAINING. I MEAN, YOU DIDN'T #AKE ANY INQUIRY AS TO WHAT
NIGHTTIME WOULD HAVE BEEN' ON THAT DAY, DID YOU?

Il

A WELL, NIGHTTIME IS NIGHTTIME. MR. MILES, I MAY HAVE

KNOWN THAT THE CALL CAME IN AT 9:35 AND THIS CALL CAME IN

AT 8:30 BUT\I CAN'T SAY. I DON'T WANT TO SOUND OVERLY
DEFENSIvﬁ HERE BUT NIGHTTIME IS‘NIGﬂTTIME‘AND'I DON'T SEE
ANYTHING TO TELL ME THAT THES DIDN'T HAppEﬁ ANY OTHER TIME'
OTHER THAN NIGHTTIME.

Q THKT'S THE FIRST TIME THOUGH THAT YOU'VE EVER SEEN

THAT REPORT FROﬁ THE CITY POLICE THAT I JUST SHOWED YOU.

A RIGHT..

EXHIBIT 6 v

Q AND AS FAR AS YOU'RE --- PGl of 1l

AS FAR AS I CAN REMEMBER,

»

IF YOU HAVE SEEN IT YOU DON'T RECALL IT?

» ©

I DON'T RECALL IT.
e

Q ALL RIGHT. NOW, AT THE TIME THAT YOU UNDERTOOK TO

~ -
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20
11
.

13

14

15

16
'17_»}
18
20 -
21

22

23

24

25

S
W

MARVIN-MGUIL  A~DIRECT-BYL-MR+MILEG—— -
FILE -~ OF THE REPORT ON THE CHARGE OF BURGLARY OR WHERE HE
WAS EVER -- BOND WAS EVER POSTED OR ANYTHING ELSE- WAS DONE

A
IN REFERENCE TO THAT CHARGE?

A . I BELIEVE LARRY WAS OUT ON BOND WHEN I GOT THE CASE.
| WHETHER OR NOT AFTER HE WAS INDICTED FOR THE ADDITIONAL f
CHARGE OF BURGLARY HE WAS' BROUGHT BACK BEFORE A CIRCUIT
COURT JUDGE FOR ADDITIONAL BOND, I DON T KNOW.V'I'CAN .
-ASSURE YOU I WOULD NOT HAVE BROUGHT HIM BACK TO REQUIRE HIS
 BOND To BE HIGHER..
| Q. 'BUT THE QUESTION I GOT IS IN YOUR RECORDS‘
MR. MCMILLAN DO YOU HAVE ANYTHING IN THERE THAT INDICATES
THAT ANYTHING WAS DONE IN REFERENCE TO THE CHARGE OF -

E BURGLARY EXCEPT HE WAS TRIED FOR .IT?

A IWE GOT A COPY OF THE INDICTMENT. 8
\
'Q  FROM THE GRAND JURY’ _A.EXHIBPP'7 -
A 'CORRECT. | N RS Of 2 P
Q@ AFTER THAT INDICTMENT WAS HE EVER BROUGHT BEFORE

E ANYONE THAT YOU'RE AWARE OF?
A I DID NOT INITIATE ANY ACTION TO BRING HIM' BEFORE.
ANYONE TO ===
Q ALL RIGHT.
| MS. TIFFIN: .LET HIM FINISH HIS ANSWER, JUDGE.
THE WITNESS: NO. TO ANSWER YOUR QUESTION, TO My
*KNOWLEDGE AND I cOULD BU WRONG. IT'S BEEN FOUR YEARS. I

DON'T. REMEMBER AT THIS POINT ANY OTHER PROCEEDING LIKE A
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FORM LASER BOND APENGET 1 2 oees

10

11
12
13

14

15

—MARVIN MCN ALAN=DIREC$—§¥—MR——MILES . , 2 o

819

FORMAL ARRAIGNMENT OR ADDITIONAL BOND HEARING AS A RESULT

OF BURGLARY CHARGE.
: i

Q DID YOU EVER FILE -- YOU NOW HAVE YOUR FILE.
A YEs,
Q DO YOU HAVE A MOTION IN THERE WHERE YOU FILED TO

.'QUAS§ THE INDICTMENT?'
A tET ME GET MY MOTIONS FILE HERE. (PAUSE) I DON'T
SEE A MOTION TO QUASH AN INDICTMENT LISTED. I'M SPEAKING
SLOWLY BECAUSE I'M READING ONE MORE TIME. GOT EVERY OTHER

KIND OF MOTION IN THE WORLD IN HERE. i DON'T SEE~ONE,

MR. MILES. |
Q MRr.MCMILLAN, DID YOU SEE_THEVINDICTﬁENT BEFORE THE
TRIAL?
A 'y éURE Ilo;o.“;
Q ‘ _DiD THEY GIVE YOU A COPY OF IT? DO YOU REMEMBER- WHEN
. YOU SAW IT? . ' CA Af&mnﬁg£;7m.
A NO, I DON'T. _ - | ; nggcﬁsz
Q ALL RIGHT. IN LOOKING THE INDICTMENT I UNDERSTAND ‘

SHOULD HAVE BEEN SPECIFIC IN NAME AND ADDRESS AND TIME AND

THAT SORT OF THING SHOULD IT NOT?

A LIKE THE DATE WHEN‘SOMETHING-OCCURRED AND WHERE IT
OCCURRED?
Q YES, SIR, AND A DESCRIPTION OF THE RESIDENCE WHERE IT

OCCURRED AND THE BUILDING WHERE IT OCCURRED. ISN'T THAT A

.. REQUIREMENT?
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STATE OF SOUTH CAROLINA
COUNTY OF SUMTER

Larry China #175247,

Petitioner,

State of South Carolina,

Respondent.
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RECORDED
IN THE COURT OF COMMON PLEAS
IS RUG 1L RH:ES

JAYES T, CLAPEELL
Case| Nyl COUPT
SUMILR COCHIY. S.C)

2015-CP-43- | &25 |

PETITION FOR
WRIT OF HABEAS CORPUS

The Petftioner, Larry China #175247, respectfully moves this Honora-

ble Court

to convene an evidentiq;y~hearing and to grant the writ of

habeas corpus on the issues presented in the petition for WRIT OF HABEAS

CORPUS pursuant to South Carolina Code of Law §17-17-10, 17-17-30.

The Petitioner brings forth this WRIT OF HABEAS CORPUS to protect his

rights to be free from a conviction based upon insufficient evidence to

sustain each and every element of the charged offense.

The insufficient

evidence permeated Petitioner's entire judicial proceedings such that ’

Petitioner's only means to right this wrong is through HABEAS CORPUS.

RECEIVED A TTAC HMENT

JUN 02 2017
SC Court of Appeals

T O

EXPlenetion
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UNAVAILABILITY OF DIRECT APPEAL

As a threshold matter, the state habeas corpus is the only available
avenue and the appropriate mechanism by which this petitioner can have:
this current issue adjudicated under South Carolina law and legal juris-
pru&ence.

This STATE HABEAS CORPUS is not being instituted as a substitution
for the appeal process established by thé South Carblina legal jurispru—
dence. The Petitioner's constitutional issue that the evidence adduced
at trial shows that ne rational‘trier‘of facts could(have found proof of
guilt beyond a reasonable doubt is not reviewable upon direct appeal.

South Carolina ‘Appellate Court Rple 201 defines who may appeal and -
what may be appealed. Subsection (b) of South Carolina Appellate Rulg
201 specifically sets the parameters that "only a barty of aggrieved by
an order, judgment, sentence or decision may appeal." This is significér
nt because there is'nb‘actual written order, judgmeﬁt, sentence or deci?

sion issued by Judge Dan F. Laney, Jr. which specifically édjudicates

insufficient evidence to sustain the conviction of Petitioner's trial.

Because there is no written order, judgment, sentence or decision on this

Specific issue, the appeal mechanism is barred and unavailable to Petit-

ioner China, (See: Brunson v. American Koyo Bearin, 367 S.C. 161, 623

S.E.2d 870 (S.C. App. 2005). "South Carolina adheres to the final judg-
ment rule which prévides that, an appeal lies only from a final judment,"
SEE alsq: Fulmer v. Cain, 380 S.C. 466, 670 S.E.2d 652 (S.C. 2008) and
State v. Isaac, 747 S.E.2d 677 (S.C. 2013),

ii



UNAVAILABILITY OF POST-CONVICTION PROCEDURE ACT

As a threshold matter, the state habeas corpus is the only available
avenue and the appropriate mechanism by which the Petitioner Larry China
#175247 can have his current issue adjudicatéd under South Carolina law
and legal jurisprudence. This state habeas corpus is not'being institu~
tuted as a substitution for post-conviction relief as established by the
UNIFORM POST-CONVICTION PROCEDURE ACT.

The Petitioner's constitutional issue that the evidence adduced at
trial shows that no rational trier of facts could have found proof of
guilt beyond a reasonable doubt is not cognizant under the mandated par-—
ameters of the Uniform Post-Conviction Procedure Act unavailable to
Petitioner China. T

The Uniform Post—Conviction Procedure Act defines who may utilize
its mechanism  and under whichspecificcircumstancesthemechaﬁismtrigger.
(See: Generally South Carolina Codes of Law §17-27-20). The Petitioner,
China, is specifically challenging the insufficiency of the evidence upon
which-his convictions rest,. The Post—Conviction Procedure Act 17-27-20
(a)(6) specifically says "That this section 'shall' not be construed to-
permit collateral attack on the grounds 'that the evidence was insuffici-
ent to support a conviction." |

This subsection of the Post-Conviction Procedure Act creates a bar
which prohibits the Petitioner from bringing this issue under the Uniform.
Post—Conviction Procedure Act as a matter of law. So clearly, as a matter
of law and as a matter of fact, the Uniform Post-Conviction Procedure Act
is not and will not ever be available to an individual who alleges insu-—
fficient evidence to sustain a conviction in South Carolina as the ACT

is presently written,

iii
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STATEMENT OF THE CASE

The Petitioner is presently confineq within The South Carolina
Department of Corrections pursuant to an 'Order of Commitment' by
thé Clerk of Court for Sumter County, S.C. The Petitioner was
indicted at the September 1989 term of the Sumter County Grand
Jury for Criminal Sexual Conduct and again at the April 1990 term
of-the Sumter Counfy Grand Jury for both, Criminal Sexual Conduct
First (1lst) Degree and Burglary First (1st) degree. The
Petitioner was represented by: Marvin E. McMillian, Esy. and
Douglas Strickler, Esq. Petitioner proceeded to a Jury Trial
beﬁore the Honorable: Dan F. Laney,.ﬁr., on January 31, 1991. The
Petitioner was sentenced to Life imprisonment for the Burglary
First (lst) Degree and Thirty (30) years imprisonment for CSC
First (lst) Degree. ’ -

A Timely 'Notice of Appeal' was filed and ‘an Appeal was
perfected. Petitionérs' conviction and sentencing was AFFIRMED.
State V. China, 312 s.C. 335,440 S.E.2d 382 (Ct. App. 1993).

Petitioner then filed his 'first! application for
Post~Conviction Relief on April 11, 1994 (c/a No.
194—CP—43—0467). The State made it's return on September 12,
- 1994, An Evidéntuary Hearing was cohvened on August 28/29, 1995
_ before the Honorable Thomas W. Cooper, Jr. Judge Cooper 'DENIED'
and 'DISMISSED' the applicatioﬁ with prejudice in a written
'ORDER' dated January 31, 1997. Petitioners 'MOTION TO ALTER OR
AMEND' was 'DENIED' on March 15, 1997. Petitioner made a petition
for '"WRIT OF CERTIORARI' to The South Carolina Supreme Court. the

petition was 'DENIED' on June 19, 1998 and the remitter was sent



on July 7, 1998.

Petitioner filed a PCR Application on September 29, 1998 (c/a
No. 1998-CP-43-0946). An Evidentuary Hearing was held on July 15;
1999 to determine whether the petitiéner should be granted
another PCR Hearing. No full hearing Jas held into the matter of
the issues before fhe Honorable: Thomas W. Cooper, Jr. By written
'ORDER' dated April 22, 2000, Judge Cooper ’DISMISSED‘ the
application with prejudicé as succesqive and barréd by the one
(1) year 'Statute of Limitations'. A Johnsons Petition for Writ
,Of Certiorari was filed. The South Carolina Supreme Court

'DISMISSED' the petition on May 15, 2002 and the remitter was

sent on May 31, 2002. .

On June 13, 2002, Petitioner filed a Petition for Writ of
H;beas Corpus in the United States District Court, for the
District of South Carolina (C/A No. 6:02—1927—20AK). Respondents
made their move for Summary Judgement on July 26, 2002. In a
written 'ORDER' dated February 27, 2003 the Honorable: Henry M.
Herléng, Jr 'GRANTED' the Respondents motion for Summary
Judgement and 'DISMISSED' the petition.

Petitioner filed a WRIT of MANDAMUS September 11, 2003 (c/A No.
2003-CP~43-0645). Respondents made it's return and "MOTION TO
DISMISS' - on May 11, 2004. an Evidenguary Hearing was convened on
June 7,'2004 beforé the Honorable: Howard P. King. Judge KIng
'DENIED' and 'DISMISSED' the action in a written 'ORDER' dated
August 9, 2004. Petitioner filed an Appeal, but, the matter was
'DISMISSED' on July 12, 2005 and the remitter. sent on July 28,

2005.




On May 3, 2007, Petitioner filed a petition for writ of habeas
corpus (C/A No. 2007—CP-437093L). Respondent made its Return and Motion
to Dismiss on November 26, 20b7. A conditional Order 6f Dismissal was
iséued on November 29, 2007 and filed December 11, 2007 by the Honorable
Clifton Newman. A Final Order of Dismissal was signed by the Honorable
George C. James jr. on January 27, 2008 and filed January\28, 2008, Oﬁ
February 5, 2008, Judge James entered a "New Order of Dismissal" acknow-
ledging letters from the Petitioner dated January 23, 2008 and January
25, 2008. On July 17, 2008 Judge James denied Petitioner's pro se motion.

On April 16, 2014, the Petitioner filed a Petition for Writ of Habeas
Corpus in the original jurisdiction of.thé Supreme Court and was denied
on June 26, 2014, Petitioner then fiféd a federal writ of habeas corpus
for a second or successive petition on May i8, 2015 and was denied on
June 15, 2015. |

This writ of HABEAS CORPUS with INITIAL BRIEF NOW FOLLOWS.




QUESTIONS PRESENTED

1) Did the State mislead the grand jury by submitting insufficient

: !
evidence to obtain an indictment for burglary lst degree?

2) VWhether the Petitioner's convictions rest on and were obtained by

insufficient evidence?

3) Whether the Petitioner's convictions and sentence can be sustai-
ned because of the use of insufficient evidence in 1light of State v,

Bostic?

o



ARGUMENT IN SUPPORT OF ISSUES 1-3

The Petitioner, Larry China #175247, makes his arguments on two

pajor facts that are supported by therecord Fact Number 1: That the
grand jury was mislead into indicting the ?etitioner “on a charge of
burglary 1st degree with the aggravating factors entering without
consent, and nighttime as fact-offense elements that were not present.

See: S.C. Code Ann. §16-11-311(A)(1)(2) and (3). Let us note that the

-State's witness (victim), Ms. Leana.’; Penny let Mr. China into the res—

idence (This was not a break-in) and allowed Mr, China to search the
residence (Gave him pérmission. to do so) to see if anyone else was in
the residence, and Ms. Penny never asked the Petitioner to leave. "The-

SN .

refore,”" the entering without consent was insufficient evidence to sub-

mit to the grand jury and the petit jury at trial pursuant to State v,

Bostic, 708 S.E.2d 774. A case should be submitted to the jury when

the evidence is circumstantial if there is any substantial “evidence

which reasonably tends to prove the guilt of the accused or from which

hisguiltméy be fairly and logically deduced. Fact Number 2: The record

reflects that (2) phone calls were made from the residence of Ms. Penny's -

to the police about this alleged incident, one call came in at 8:30 and
another call came in at 9:35., Let us note that the only - phone call

submitted as evidence of burglary lst degree‘was the 9:35 call as a fact

offense element of this statute.(§16-11-311(A)(1)(2)(3)). This was done

to mislead the grand jury on the aggravating circumstances to -get an
indictment of burglary lst degree, which this aggravating circumstance

was never present rendering this element insufficient evidence to submit

to the grand jury and the petit jury at trial., State v. Bostic, 708

S.E.2d 774. The S.C. Court of Appeals held: That the evidence "must"




constitute "positive proof of facts" and circumstances which re?sonably
tend‘ to prove guilt in order to be sufficient to submit the charge to
the jury. Here, there could never be any proof of facts where the fact-
offense elements submitted to the grand‘jury and petit jury at trial
were never present., Because the aggravating circumstance ie the "essence"

of first degree burglary, the charge of burglary lst degree to the jury

was insufficient for consideration of the Petitioner's guilt of burglary

1st degree pursuant to State v. Bostic, 708 S.E.2d 774 in this instant
. case. Also see: S.C. Const. Art, 1, Sect. 11, U.S. Const. Amend. 5. The
clearly established constitutienal rights of the accused., The Petitio-
ner, Larry China, #175247, asserts that his petition for a writ of
habeas corpus contains constitutional deprivations of his Fifth (5)
_ Amendment. Sixth (6) Amendment, and Fourteenth (14) Amendment rights

that warrants the issuance of the writ, and his petition contains an

adequate statement of the facts thereof, to make possible preliminary,

an intelligent judgement on the merits of his claims within his petiti-

on. Crosby v. State, 126 S,E.2d 843. The Petitioner has exheusted' all

available post—conviction relief remedies, as well as other remedie3~

such as federal habeas corpus. The Petitioner sets out the facts of
his claims and makes a prima facie showing that entitles Petitioner

torelief, Welch wv. ﬂacDoUgall, 143 S.E.2d 455. Petitioner China's

petition for habeas corpus on itself supports the requested re11ef

thus. making it an appropriate petition. Hunter v, State, 477 S.E.2d

203. Habeas corpus is available to the Petitioner, because other reme- -

dies such as post-conviction relief are inadeqqate and unavailable as
defined by: South Carolina Codes of Laws § 17-27-20(A)(6), that specif-

ically says "That this section 'shall' not be construed to permit coll-




ateral attack on the grounds that the evidence was insufficient to support
a\éonviction and direct appeal is unavailable, because there is no actual
written order, judgment, sentence, or de¢ision issued by Judge Laney, Jr.,
which specificglly adjudicates insufficient evidence to sustain the convi-
ction of Petitione; China's trial. So direct appéal is barred to Petitio-
ner'China. See: South Carolina Appellate Court Rule 201, subsection (b);

S.C.Cbnst.Aft. 1, Sect, 18; Simpson v, State, 329 S.C.,6 43, 46, 495 S.E.2d

429, 431 (1998); Gibson v, State, 495 S.E.2d 426 (S.C. 1998). The Petiti-

oner's constitutional rights have been violated,- which, in the setting,
constitutes a deniai_of fundamental fairness shocking to the universal
sense of justice, as well as public interest in these matters, Butler v.

State, 302 S.C. 466, 397 S.E.2d 87 (S.C. 1990),



REASONS FOR GRANTING THE WRIT

The Petitioner has exhausted all available post—conviction relief
remedies, as well as other remedies, such 8s federal habeas corpus. The
act is inadequate and unavailable to Petitioner by the rule governing
S.C. Code Ann. 17-27-10, The Petitioner's only means of getting his
constitutional claims adjudicated on is by state habeas corpus, Petitio-
ner China claims that his Fif;h (5),‘Sixth (6), and Fourteenth (14) Ame-
ndment rights were violafed by the use of insufficient evidence and that
the evidence adduced at trial was insufficient to sustain his convictions
and sentences, as it was fundamental error that goes directly to the
foundation of the Petitioner's convictipns and sentences, which in the

setting, constitutes a denial of fundamental fairness shocking to the

universal sense of justice (Simpson v. State, 329 S,C. 43, 46, 495 S.E.

2d 429, 431 (1998)), and habeas corpus is Petitioner China's only avenue

for relief, which continues to be available as a constitutional remedy.

Gibsons v, State, 329 S.C. at 42, 495 S.E,2d at 428. Butler v, Stéte,
324 S.E.Zd 813, 106 S.Ct; at 869, Simply put, this action has
merits and calls for an evidentiary hearing on them and should not be

summarily dismissed. To do so would be to deny Petitioner China the

fundamental right to have his claims heard and adjudicated upon their

legal and constitutional merits., Further, the Petitioner has sef fortﬁ
in his petition constitutional claims that more than well meet the sta-
ndard delineated in Butler v. State, [SIC] and do -very well indeed,
which in the setting, constitute a denial of fundamental fairness shock-—
ing to the universal sense of justice, as well as public interést in

such matters. Gibson, Supra; Butler, Supra. To bar this case would

- .\,,.;q
]
it



continue to uphold a mockery of the justice system, and a fundamental
miscarriage of justice and fairness shocking to the universal sense of
justice, which has proceeded to exist for,years, U.S. Const. Amends.
Five (5), Si; (6), and Fourteen (14). This action must be heard as the
following: "A STATE HABEAS CORPUS" pursuant to S.C. Code Ann. §17-17-10
et. seq. énd S.C. Const. Art. 1 § 18._§i§§gp. 329 S.C. at 41, 495 S,F.2d
at 428 or in the "NRIGINAL .JURISDICTION" of the Supreme Court .pursuant

to S.C. Const. Art. 5§ 5, Gibson, Supré; Butler, Supra. To not hear

this case without review, would result in a gross miscarriage of justice.

Butler v. State, 334 S.C. 813, 106 S.Ct. at 869, - The evidence was insu-
fficient to submit to the 5ury on the issue of Petitioner's guilt of
burglary first degree. S.C. Code Ann..g 16-11-311(A)(1)(2)(3). State v.
Bostick, 392 S.C. 134, 708'S.E.2d 774. As well as being insufficient to
sustain{Petitioner China's convictions and sentences as a matter of law,
this error in law made Petitioner China's trial so egregiously unfair as
to deny him a fair trial., Therefore, we must honor the mand;Eory const-
itutional rights of an accused established by our legislature many years
ago;tOtk)otﬁerwisewould result in an abandonment of the requirement to’
even have an indictment or a written waiver thereof. The resources of
oﬁr judicial branch are better served by requiring compliance on the
front end with this clear, unambiguous, and long-standing conétitutional

prerequisite to any criminal proceeding. State v.-Bullock, 574 S.E.2d

17 (N.C. App. 2002); State v. Pressler, 176 N,E.2d 308 (Ohio App. 1960);

and see eg. Ex Parte Cole v. State, 842 So.2d 605 (Ala. 2002). The grand

jury exists not merely to investigate and accuée, but as a curb on the

unbridled power of the sovereign and to issue valid indictments; to do



otherwise results in a denial of an accused's long—standing constitutio-
nal rights and would vanish the Constitution altogether, as well as the

Fifth (5) Amendment Grand Jury Clause. v : /
_CONCLUSION

For the legal reasons and principles cited in this state habeas

corpus petition, with initial brief, the conviction(s) and sentence(s)

should be vacated.

Ladry 9174{#175247
B.R.C.I./ Wat. 170

4460 Broad River Rd.
Columbia, S.C. 29210

Date:_z/;, ,ZZ}O/-{ o

Columbia, South Carolina
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RECORDED

STATE OF SOUTH CAROLINA 15 A6 1 ;Mﬁ 1\

COUNTY OF SUMTER

i ‘)-\TIPBELL
INHERG o COURT | ¢
Larry China #175247, SUMTERC JHTY. Pase No.: -CP-43-

Petitioner,

:TNQTHE COURT OF COMMON PLEAS

AFFIDAVIT OF
LARRY CHINA #175247

Ve

State of South Carolina,

Respondent,

I, Larry China #1752&7, do hereby swear, attest, depose and say the
truth to the following: -

1) That ;he State submitted insufficient evidence to the grand
jury to obtain an indictment for burglary 1st degree. i

2) That this insufficient evidence permeated the Petitioner's entire
judicial proceedings that the Petitioner's only means to right this
wrong is through habeas corpus. |

3) That the S.C. Attorney General's Office refused to answer the
Petitioner's SCRCIVP Rule 36 reﬁuest for admiséions. <

4) That thisinsufficient evidence violated the Petitioner's rights
to due proéess of law (5th), (6th), & (l4th) Amendments of the U.S.
Constitution,

5) That this substantive due proéess violation was fundamental as
it goes dlrectly to the foundation of the Petitioner's cohvictions énd

sentences and "must" be vacated as a matter of law.

’f AND SUBSCR RFORE MR
“J¥0AY oF 9 2015
NS W o
NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRRS: "V Commission Expirs:

warch 5, 2214

- SW
TH

rry China #¥5247
B.R.C.I.”"Wat. 170

4460 Broad River Rd.
" Columbia, S.C. 29210
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ORUED

STATE OF SOUTH CAROLINA THF, COURT OF COMMON PLFAS
COUNTY OF sumTer (015 AUG Il Nﬁll 2 | 3\85
JAMES C. Cl\tg‘UBRETUCase No.: 4015-CP'43'\' A

Larry China #175247, Sl};%g}éé‘guﬁ Y.5.0

Petitioner,

CERTIFICATE OF SERVICE

°State of South Carolina,

Respondent.

N N S o o Nt N Nl N N

I, the undersigned Petitionmer, do hereby certify on this_Z;l day of
July 2015, that I served‘the following/foregoing [aEfached documents]:
PETITION FOR WRIT OF HABEAS CORPUS AND AFFIDAVIT OF LARRY CHINA, as well
as a CERTIFICATE OF SERVICE in this matter B} depositing a true copy of
it in the.United States Mail, postage prepaid on Julxj%iz_, 2015, addre-

ssed to the following indicated below:

\

1) Alan Wilson 2) 3rd Circuit Solicitor
Attorney General C. Kelly Jackson
{P.0. Box 11549 ‘ 141 N, Main St,

Columbia, S.C. 29211-1549 Sumter, S.C. 29150

3) Clerk of Court o
Sumter County
13 East Canal St.
Sumter, S.C. 29150

S
Larry China #175247
B.R.C.I. Wat, 170

?AWY D suagmgg ”FF%’;S”F 4460 Broad River Rd.p
Columbia, S,C. 29210

NOTARY PUBLIC FOR SOUTH CAROLINA

MY COMMISSION EXPIRES :____.__My Comimission Expivs:
March s, 201n




STATE OF SOUTH CAROLINA ) In The Court Of Common Pleas
COUNTY OF SUMTER ) Case #.2015-CP-~43-1885

Larry China # 175247 ) \

Petitioner. RECEIVED ,
JUN 02 2017

V. . ) .
| SCC o
ourt Of App ea’%etitioner's Response
STATE OF SOUTH CAROLINA . ) To Respondent's

Respondent. : ) Motion To Dismiss

)

Petitioner above named submitted a petition for Writ Of Habeas Corpus
that was filed August 14, 2015. The respondent subsequently submitted it's
| .
Return Ana Motion To Dismiss dated January 27, 2016.
By Order of the Honorable George C. James Jr. dated May 5, 2016,
petitioner is now before this court to respond to the respondent's motion to
dismiss. In this response, the petitioner will show not only that the

respondent's position is not supported by the record, the respondent failed to

demonstrate the absence of a genuine issue of material fact.. Strickland v.

Madden 323 S.C. 63, 448 SE2d 581 (1994)
Furthermore, this response will also show that petitioner is not relying
on mere allegations in this response to withstand a su}rmary dismissal, but

will set forth specific facts and evidence showing that thete is a genuine

ATTACHMEAT
T O
E)(ﬁ[ﬁr\o\_+zom

pg 1 of 6

issue for a hearing. Id.



7

ARGUMENT
As stated in his petition for writ of habeas corpus, petitioner asserts

that the petition is the only avenue avhilable and is the appropriate

mechanism by which his current: issues can be adjudicated under South Carolina

law and'legal juriéprudence. (see petition pg.iii)

Petitioner asserté that his ;onvicpion on Burglary. lst degree was
obtained unconstitutionally in violétion ofghis Due Procéss Right to a fair
trial, being that there was no ‘evidence- to support the indictment‘ and
conviction on the offence of Burglary:lst degree. S.C. Code Ann. §16-11-311

On July 6, 1989 petitioner was arrested and charged with Criminal Sexual

Conduct {CSC) 1lst degree. Exhibit 1

e

At the September l989vterm of the éuﬁter County Grand Jury, petitioner
was indicted oﬁ Criminal Sexual Conduct (CSC) 1st degree. Exhibit.z However,
at the April 1990»term of the Sumter Counﬁy:GyaﬁB Jur;, the Grand Jury amended
the September: 1989 Grand -Jury indictment to “include Burglary lst dégréé?
Exhibit 3. L ‘ o

It must be noted that petitioner was hever_arrested or chaggéd'with
Byrglafy lst degree. The éecondyGragd Ju?y_aﬁeﬁdéd Burglary lst degreé to tﬂe
(éSC) indictment using the (CSC) arrest nuﬁﬁgr'ahd the fCSC)'s docket number

on the new indictment. Exhibit 3

It must be also . noted that TQUesthhs‘ about the Burglary ihdictment

appears to be belated at this point~in the'pleadings. However, since the

: e / T -
indictment affects’ the court's jurisdiction over petitioner's Burglary
conviction and sentence, questions about whether the indictment is flawed is a

subject matter jurisdiction issue, and can be raised at anytime.

pg 2 of 6



After petitioner was found guilty‘by a jury of his peers,dpetitioner was

convicted ofaCriminal Sexual Conduct (csc) 1st degreeband‘sentenced to. 30
_ years. Petltloner was also conv1cted of Burg@ary 1st degree and was sentenced
' to llfe 1mprlsonment (to run consecutlve)
‘ ;, Although petltloner ‘concedes to the charge; indictment, conviction and
‘Sentence to (CSC) he does not concede to the 1nd1ctment and conviction to_
‘1Burglary because there is no, and never was ev1dence to support the 1nd1ctment
and conviction on Burglary lst degreer'(See'petition pg.5—7) |

According to South Carolina lav,?the-underlying element that supports and
substantiates the offence of Burglary lst degree is 1) Entering- Wlthout.
Consent 2) Night Tlme. S.C. Code Ann. §l6-11—311 (A)(l)(2)(3)

Accordlng to the police statement? by :the v1ct1m (Leana Penny), the
‘petltlloner had consent to. enter the “dwelling. Exh1b1t 4 Furthermwore, when
‘establishino the time of day.the incident‘OCCUrred} eVidence'shOWS‘that“the‘
‘1n1t1al call to the pollce was actually at 8: 30pm not 9: 35pm which was the
d'tlme glven to the Grand Jury and the trlal Jury to establish nlght t1me.A
.Exhlblt 5 6

The Grandbduryﬁandltheltrial jurflwas never‘privy to the statement,the”
‘ ;victim gave to the'police following-the incident.fThey:were also'not privy to
'the fact that there was TWO calls to ‘the police about the 1nc1dent The flrst
call was at 8 30pm, and the second call was at 9 35pm. The Grand Jury and the
 trial jury was only glven 1nformatlon about the 9:35pm call Exh1b1t 5,6

Petltloner s (PCR) counsel (Mr Mlles) entered into ev1dence at the (PCR)
hearlng that sunset on the day of the 1nc1dent was off1c1a11y at 8: 33pm. (dayd
- llght sav1ngs t1me) Exhibit .B 1ln.1-25. And since the first call was at 8: 30pm

to the_pollce, the 8:30pm call was 3 m1nutes before'sunset which negates the

element of night time.
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Petitioner's trial counsel (Mr McMillan) testified at the (PCR)‘hearing
that he never knew about the first call to the pollce at.8:30pm. He only knew :
about the second call at 9: 35pm Exhibit 6 1n412—24

s Therefore if petltloner s very own trial- counsel was unavare of "the
8 30pm call to the pollce, ‘then it is- most certaln that the trial Jury who
conv1cted pet1t10ner dld not have access to thlS 1nformat10n also. |

Petltloner further argues that 51nce the flrst call was’ at 8 30pm (3
. minutes before sunset), ‘any reasonable jurlst would conclude that the actuale“
"enter1ng 1nto the dwelllng occurred several minutes earlier because one.must
remember, after petltloner entered the dwelllng, there was a lengthy d1alog

between the v1ct1m and the petltloner along with the - fact that a criminal

:'sexual act occurred before the 8: 30pm call was even made to the pol1ce. Thusv .

it is clear that it was day llght when petltloner entered the dwelling.

:Therefore, the element of nlght time is not warranted Exh1b1t 4
AVAILABILITY OF HABEAS CORPUS IN CIRCUIT COURT | :'d
" The availability of State habeas. corpus has been llmlted by the (PCR)
.=Act; The’ Act supersedes and encompasses the common law pmactlce of habeas.

s

- corpus. - However, habeas corpus remains available as an _extraordlnary

' ¢onstitutional remedy in-'narrow circumstances. Gibson v. State 495 SE2d"

.

. 426 d2g (1998)

In a petltlon forvhabeas<COrpusr the petitioner must allege:. l) That
petltloner has exhausted all other remedles 2). Set ott. a constltutlonal claim
that.,meets the Butler ,standard 3). Show why (PCR) is unaVailable or‘":
Ainadequate. )

.The statement of the}facts of petltloner s petition for habeas corpus
.underscores the fact that petitioner has exhausted all other avallable

: remedles. (see pet1t1on Pg- 1—3)
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And .sincev this is an issue pertaining. to insdffiéiency of evidence,
Statute law §17-27-20(a)(6) specifically states that this section shall not be
construed to permit collateral attaek on ‘the grounds;that'the evidence was

‘ 1nsuff1c1ent to support a conv1ct10n..S .C.. Code ‘Ann. §17—27—20(a)(6) ‘

Accordlng to §l7 27- 20(a)(6), not: - only has petltloner showed that hej

: could not have ra1sed thlS issue 1n hls prevlous (PCR) proceedlng, (PCR) is an

. 1nadequate procedural avenue.,In other words,.petltloner is prohlblted from .

br1ng1ng th1s issue under the (PCR) Act as a nmtter of law. (see petition.

h

) m-lll'
And being'that petitioner was'denied'a Due Prooess:Right-to‘a fair trial}'

by not hav1ng the ev1dence to conv1ct h1m of Burglary 1st degree, petltloner

:has met - the constltutlonal cla1m dellneated 1n Butler Wthh also states that
- -

a pet1t1oner:must show the denial of fundamental fa;rness shocklng'to the

:"universaI_senserof justlce. (see petition_pg.8—10)l/ Butler v. State'397z$E2dx
87 (1990) R
'CONCLUSIoN

A mov1ng party who falls to demonstrate the absence of a genulne 1ssue of.
material facts 1n support of his motlon ,1s not entltled to a summaryf
'dlsmlssal, even though his adversary does not come forward with controvertlng

-materials, Strickland v. Madden 323 S.C. 63, 448'SE2d 588 (1994)

‘Not only did’the respondent's motion to dismiss fail to shou thé absence
of a genu1ne 1ssue of materlal fact, the respOndent in their motion simply
argued that petltloner s petltlon for wrlt of habeas corpus was procedurally'
-barred in c1rcu1t court, Aand' cited truncated case law to support why the
#petition should be raised in the Original Jurisdiction of the S.C, Suprefne

court.
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The respondent's motion is not ohlyv baseless, %t's a rubber »stamped
motion freqUently used by the respondent in litigation when an inmate seeks
habeas ‘corpus rélief in circuit court. (seé féspondent's motion pg.5-7)

| Not only has petitioner shown in this fesponse that he has a genuine
- issue of materlal fact, he has shown that it would be a gross mlscarrlage of

]ustlce to not grant a hearing on the merits pursuant to Butler.

* Wherefore, petitioner Larry China now ask this Honorable court to deny
the respondent's motion to dismiss and grant petitioner a hearing on the

merits of his petition for writ of habeas corpus.

Respectfully submitted,

Larry China # 175247

Date %u' [, RolG
o d B.R.C.I. 4460 Broad River Rd.

Monticello # 134.

Columbia, S.C. 29210

pg 6 of 6



10

11|

15

16=

f17

Cogf

19
20
21
22

23

-STATE OF SOUTH CAROLINA

COUNTY OF SUMTER

LARRY CHINA,
-vs—

jTHE STATE OF sC,

’VAPPEARANCES: | -

EXp et

GIRCUIT COURT

Plaintiff, . 7
TRANSCRIPT OF RECORD

. /

Defendant.

Heard on Wednesday, Novembér 9, 201lo6.

‘ Columbia, South Carolina

|+ BEFORE :

JAMES

;47

7y

THE HONORABLE'GEORGE'C

- Counsel on Behalf of the Plalntlff
Appearlng pro se

Counsel on Behalf of the Defendant,
‘State of SC:
Julie A.

Coleman, Esqg.

Cheri L. Young, RPR
Circuit Court Reporter
P O Box 5232 '
Aiken, SC 29804

2015-CP-43-01885

' RECEIVE]

JUN 02 2017
SC Court of Appeals

TACHAMMENT
T\O .

r7C9L/l




10

11

14

15

16

17

18

19

20

21

- 22

23

25

ON WEDNESDAY;‘NOVEMBER 9, 2016 AT 3:00 P.M.:
. . :

THE COURT: Let me put a few things on the

. record before we begin.

Mr. China, you're here today: This is a
matter’dealing‘with your petition for writ of
habeés_corpﬁs. And this is a Sﬁmter County case;
Obviously we are here in Richland Couhty.. I am thé
judge who has grénted your métion to reconsider my

ruling to dismiss your petition, and you cited

>

several procedural matters.

I think Ms. Coleman might be aﬁle to explain
this further, but in.ény éﬁent I.granteg your
motion_forArécbnsiderationfdn my‘Qrderrof
dismiséal. My main'que$tio;-t5vyou is -- I dm‘the

prdﬁer judge to hear it =- do you>agree to having

this heard today in Richland County?'

MR. CHINA: Yes, sir.

THE COURT: Ms . Coleman} does the State?

~ MS. COLEMAN: Yes, sir.

THE COURT: So both sides waive venue.

What I{m going to do before I hear you, since
this is a new hearing on the State's motion to
dismiss, - I'm goihg to hear her motioﬁ and I'11
allow yoﬁ to speak and then we'll have some back

and forth. Okay?
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MR. CHINA: All right, sir.
T ’ : v

‘THE COURT: Yes, ma'am?

S. COLEMAN: Thank you, Your .Honor.

vﬁd{luthewséVefal'éoﬁiesﬁdf the documents

”;VMSQ QbﬂEMAN:  I sent you these in the mail
"‘aHdeOHTSQQQLd'h;ve them. anyway. Okay.

 And‘IYm giving'ybd_a.copy of the»petition,

“aﬁgﬁgﬂénhtﬂé;motiqh,£o meédpsider,rand your order
‘grgg%iﬁglitftfﬁ }. | |
: H'ﬁﬁﬁfébURT: “Okay.
EéLEMAN!VFAﬂd Would you.like mebfd éive
éuﬁd pt§cedurallhistéry.f?" |
fddRT; eré.

,?MS;iéQLEMANf ~-~or just general -

THE COURT: Beéinning with the indictment in

1990. | "
Mé.‘COLEMAN;- Sure; The'Applicant iév 

presently confined in the South CarQiina Department

-of Cbrrebtions pursuant to orders of‘commitmeht.of

the Clerk of Court for Sumter County.  Applicant .

S ,ﬁ&ictﬁént§%,the'return, the order to dismiss,

Pr—




23| ad

was indicted at the April 1990 term of the Sumter
, . : _ , 1 '
County Grand Jury for burglary first degree and

uérimiﬂal‘seXual conduct first degree.

Ly : ‘

| .
He was represented by Marvin E. McMillan, .

B PR

xﬂ}ESinre, and Douglas Strickland, Esquire.,

 _ THE COURT: Let's stop right_there. This
éupdyman is Mr..McMillan's son, so I'm goingvto 
sk him to step out of the courtroom. |

MS. COLEMAN: Okay. N
"THE COURf: tﬂe’s not permitted to éarticipate
ih‘?his. Okay? | |

" MS.. COLEMAN: Thank you, Your ﬁonoi.
K.THE'CQURT: But I'm disclosing that. He
kﬁéWs pbthing about this c%se. And I;ll -

.lChina, do you have a problem with me going

CHINA: No, sir.

CQURT} All right..

ACOLEMAN: " Thank yod.

‘CdﬁRT: . Go ahead.

Q_CQLEMAN; Applicant prbceeded to a Jury’
%efbfe.the Honorable Dan F.iLaney, Jr. On

_rd;QhBist, 1991, Applicant was sentenced to life

vfﬂimpfi.gnment,for burglary first degree and 30 years

" imprisonment for CSC first degree.
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A notice of appeal was filed. An appeal was

. : \ .
~perfected. Applicant's conviction and the sentence

i

‘Wwere affirméd.
| Applicant subsequently filed multipie
épplications'for post-conviction felief; the Eirst
of which he alleged ineffective assistance of
counsel, insufficient indictment and-ineffective

‘assistance of appellate counsel.’

THE COURT. Okay. Those are all in the
‘réturn?
~ MS. COLEMAN: Yes.

THE COURT: His next -- you don't ﬁeed to go

[

into specific grounds,'but his hext PCR
- application f; well, that ﬁCR'applicétion was.
dismissed aftef a hearing? -
MS.

COLEMAN : Yes.

THE COURT: Okay. And then he filed another
~in 1998, and then a pétition for writ of_habeas
corpus in 2002, a writ of mandamus in 2003 or;
~petition for writ.of_mandamué. vIn 2007 filed a
,petitién for habeas corpus, and then anéther
 étition‘for Writ of habeas corpus in 2009, 4
of habeés coréus iﬁ 2015. |
MS. COLEMAN:

Yes, sir.

.THE ‘COURT: Is that correct?

B
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MS. COLEMAN: Yes. That's correct.
"'THE COURT: All of those we}e~dismissed by
the'pertineﬁﬁ éouit -= .
MS. COLEMAN: Yes.
aiTHE_COURT:’ ;j4and_around those times?-
'Okay; " You can continuef
_MS. COLEMAN: - 'And we're here today on a
vpeéition for'state'habéas corpus that he filed on
August 14th,‘2015. And at this time the Sﬁate
méves to dismiss -- we filed our return and motion
to dismiss*previously, and I'm just going to.eého
'thé'afguments‘that ére in that return. So ‘if you'd
like to lobk at that, I'ii be reading from tﬁat;
"'My first argument is that this Court‘doesn't
 haverurisdictiOn té hear tHe petition for'state
ﬁhabgaé corpus because this is in the originai
'{jUri;diction of the Supreme Court‘of South
.gééfo}iéa:.
;égﬁ;fHE COURT:  Don't.we hear them all the time,
ﬁﬁbgﬁéﬁ? -Iuﬁean, it's not exclusiﬁe originai

Jirisdiction.

LS}HCQLEMAN: No. And it's not fair for me
ﬂfofé‘y.jhéf none of them can be heard in the

Ciﬁcﬁitd1bUt Keeler versus Mauney, I think is how

yo@;prdhouncé that, holds that a person is
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procedurally barred from petitioning the circuit
court.for a writ of habeas corpus where the matter

:*alleged@is'oneiwhich.could have been raised ih a

'pplieationQ,VAnd, further, if that person is
rom hearlng it -in the c1rcu1t court, then

efs to be flled in the orlglnal ]urlSdlCthH

of the Supreme Court .

'{THE'COURT;j And he's procedurally barred,

I T ' .

1

e

MS,‘COLEMAN: The State alleges that he’ s

barred because the 1ssues that he's ralsed in his
_et tion.are questioning his indictment and’the'
9eyldence that was used to indict him ip these

eohvictions. These are issues that could have been

eat

sed in post-conviction relief and were raised in.
p_StFConviction relief. I would also argue he's
sarréd. by res judicata because these issues were

ea;ﬂ{in'his first application for PCR that was

””ﬂAStWe notee he has had five PCR

}fappllcatlons, three appeals on those, one federal

\

habeas and at’ least two state habeases.

"-THE COURT: Okay. Mr. China, your position?

v ‘MR. CHINA:. Yes, sir.

First'of_all, Your Honor, I would like to ask




.’the;Codrt not to. entertain the'argument of the

' LT : - . B 1 o
;gﬁtate;because in their motion-tO‘return they did
. :iv ‘ . N t

';ﬂbtfargue res judicata. Now she's g01ng out of the

Seetégef“what'the return says. '
;ﬁHEJCOURT: OkaY{
'dﬂMR. CH;NA; Okay. And I would like to begin.
th a very brief history, Your‘Honor.
‘ﬂOnAJuly-6'of 1989, I was arrested,andgcharged
'1criminal>se§ual conduct. ;ih September of the
-gyear, I waS'fndicted‘fer.the“CSC. In Aprll of
dnawhlle I was out on bond for the. csC, T learned
the State added a flrst degree burglary charge
dhe CscC 1nd1ctment
'}A'habeas:corpuSnisTwarranted-ih thrs‘ﬁatter,
:Henor,‘becauee ndt dnly ié:there ﬁo evidence~
eeﬁmitted'a'bUrglary, you cannot ?ﬁt»twd:
f@ffenées'ih a single-codht indictment

neﬁis’a4lesser—inc;udeddoffense of the
HEfCOURT; So how many counts were ih'YOur

Two..

Two? Orne for CSC and one for

1-CHiNA: Yes, sir..




1|, - THE COURT: Okay. And you say that's not .
2 leéal?, |
3 'ﬁﬁf MR. CHINA: No, siff
a4 ’THE COURT: And explain to me -- explain that
5 : to'me, please. |
A‘% 25' V~ MR CHINA' Because burglary s not a lesser-

o1

7 1ncluded offense of a CSC,

Bﬂ_linCluded offense of a burglary.

9 | THE COURT: Okay.

“ue,

10 i MR. CHINA:

-neither is CSC.a lesser-

"And unless they are lesser- .

~included offenses of each other,

the same indictment.

then 1t can be in

~

THE COURT: All right.
i4 ) MR. CHINA: .Therefore{ the Court was barred
15 of juriadiCtion to try me on the charge of
~16 burglaczxy. They were barred of personal and subject
: li7'.matter.jurisdiction to try me on a charge of
18 bﬁrglary. |
19 And to add inault1to injury,'Your Honor,
20 cbuﬁsel.testifiad at the PCR hearing that he did
21”.nothing.in regards to the burglary charge'béing

added to the CSC indictment. And I have excerpts

of that testimony for both. you and the State if you

all would like to see it.

M?HE COURT: Can you hand it to the officer
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and she'll bring it up?

"MR. CHINA: (Complying.)

(Documents handed to the Court.)

T N

,Q1MR,‘CHINA; There was nqthing'done in regard

‘tp‘thdtgcharge being added to the CSC indictment.

was no arraignment, no bond. There was no

'

fofibiéééntmént7béforé‘the grand jury, nor

.ﬁaéﬁtﬁepe'a'motidn -- the highlighted portionsy

YoueronorgFi\nor§was there no motion filed to
L _, : ‘ . 4 - S

quash the_burglary'charge from the indictment.

ShalltIfbontiﬁue?'
' THE COURT: Yes, sir.
‘MR. CHINA:§jFurther, Your Honor, 'T meet the

criteria for habeés'corpus because PCR is

inadeguate and.unavailable as a mattét_of law.

Sectionii7—27—20(é)(6) prohibits anyone .from
taising thelissuétof inéufficient e&idence under
thefECR'Act;, All’aVailabieiremedies have beéh_ |
exhauéted'aé can be seen‘in the State's mdtigﬁ;Q
first five‘pages Qf‘the State's motion. Qnder”
Butler I was denied'fundaméhtal fairness, shgbking
to univefsai seﬁse of justice and -- B

THEACOURT:; Was that solely because of the
twg—cbunt indibtment? | -

MR. CHINA: Well, not only that because there
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, Was'nb evidence of burglary at all.

3

. THE COURT: Okay.

THMR. CHINA: - There was no ~-- there was never a

aj“ccmmitted.

fHE COURT aAIl right..'Was that -- I've got

v

";fMR.‘CHINA: No, sir. It wasn't.

i;fHé.cQURT{. Okay. All right. Go ahead.
fﬂMR; CHiNA: Further, Your Honor, the State's
argument is solely based on the fact that I am
procedurally barred and that I have to file a
‘abeas in the orlglnal jurisdiction of- the Supreme
,{;i don‘t understand how I can be

ﬁpally batredfwhen Itmeet the criteria for

Lo

T can't bé procedurally barred and meet

‘ﬁthegctiteria at the”same time, Your Honor. FEven if
jff'givéfﬁhaswte the benefit of the doubt, it's a
tiﬁriedéctiohal issue. The Court did not have
‘éefsehal nbt subject matter jurisdiction to try me

:fdhlafcharge of burglary.

And in conclusion, fihally,-Your Honor, the'

State did fail_to show an absence of a genuine
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issue of material fact in their motion and the
. ’ ‘ ' ‘ .

 §arpy which'failé to do so, they're not entitled to:

fy_dismiSSal,_ And I believe I have genuihe

#for a hearing.

" . 'THE COURT: All right. Thank you,

"Mr. éhina.' Ms. Coleman, yqﬁr response?

MS. COLEMAN: Yes, Your Honor.

THE COURT-: ‘Why -- cénAa burglary count be
included in a CSC count? I mean,. excuse me. Can a
bﬁrglary count be iﬁcluded ig'an_indictment that
hés'a CSC count?

'Mé.‘COLEMAN:‘ I'm not prepared to argue that
one way or thelothef.

THE COURT: . I mean, we see multi-count
indictmeﬁtsvevefy day. |

MS. COLEMAN: Right. And I would argue that
this étems from the same fact pattern. It's the
séme incident as-whére tHeACSC éharge came from so
in theory the’grand’ﬁury feviewed the evidence

pertaining ‘to both indictments. So T think to get

_intb thévmerits I think thatvthey>would be

,allOWed. The State would argue that.

In response to his argument-that he has
exhausted all remedies, I wo@ld say that ‘he has

not. There --  PCR remedies are still available to
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him even though he has filed multiple, five
- |
appllcatlons. The State would submit that PCR is

[

e.not rendered unavallable or 1nadequate merely

1bepause;a petition might be dismissed. He stlll

askt e remedy avallable to hlm to file another
have"itireviewed and then --
ﬁEfcoURT:‘.Well, what other‘PCR issues would
tuerefpe“to resolve?

',MSﬂ’COLEMAN: Well, and Qur argument is that

e‘could not ralse thls 1ssue on another.PCR

1

.beoause it's already been heard before. He could

@resent nery—disCovered evidencesor'any other kind

of rellef that he seeks that are allowed under the
Post Convrctlon Relief Act.

THE COURT: He says -- does that address\his
argument. that he can't be procedurally‘barred if
this is a proper petition for writ of.habeas
oorpus? o

I'm goino to ask him in a minute torexplain
that again,- but -- is that what you're saying,

Mr. China, that you can't be procedurally barred
because you do have a valld writ of habeas corpus
issue?:

UMR. CHINA: Yes, sir.

THE COURT: And that is the burglary count
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'gAﬁd there's only one count number at the

i fndictment.

included within the CSC indictment?
| | hetmen

MR. CHINA: No, that's two offenses, two

R

“separate offenses in a one-count indictment .and

‘ﬁﬁey Cgﬁddﬁ>be unless one'of.them“s a

hciﬁded offense of the other.
THE COURT: How are ydu.saying‘it was a .-
>6neécount*indiCtmént? You gbt“burglary first

?degreé. It's got bu;glary‘firSt degree. Then it

‘says count two, criminal sexual conduct.
o L . e )

' MR. CHINA:

r's

Your Honor, ‘I have here, Your

Honor, where it says count one, criminal sexual

eptember

~conduct when I was indictéd in S of 1989.

Thét_wés?the

only Chérgé\that I was ever arrested

.

for. I was never arrested for any other charge.

top of the’

. 89-GS-43-763, it's a one-count
nd%é?mént but --

“THE COURT: Can you hand that to the

it has two separate offenses.

Can have those?

Céh have a.copy?

(iCan read'it'and give”it_baCk to

'

Yes, sir. .
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:23ff}Aﬁyfhih§ else, Mr. China?

(Document handed to the Court)
: t
THE COURT: . Okay.

This is a September 25, 1989, indictment.

- But what you also handed up was, or Ms. Coleman

haﬁded up was an indictment from April 9, 1990
that' they resubmitted 1t to the grand jury and you
were. 1nd1cted on both. Have you seen that°

MR. CHINA: 'Yes, sir? I'vevseen that.

THE COURT: All right.. a’ll hand this back
to you; Anything else --

MR. CHINA: It's a one-count indictment, but

1 only was arrested for one charge and it's oniy -=

v . .
it's only one number on this indictment and that

makes it a one-count 1nd1ctment

THE COURT And one number'being where it

'says count. --

MR. CHINA: If'there had been anothe;.number

ﬂden below 89—GSF43—763, if that had been a 764

§5§1Qw there, then that would've been a two-count
QiCtmeht} but this is only a one-count
~§16tﬁent.- A | ' .

" “THE COURT: All right. I understand.

h* fMR.‘CHINA; Yes, sir. ' A b

“:There's no other PCR avenues or remedies
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available because the issue of insufficiency of
: \

evidence cannot be raised under the PCR Act

according to statutory law, 17-27-20(a)6 which

prohibits anyone from raising the issue of

"insufficient evidence under the PCR Act.

THE COURT: ,Okay;_‘Anything elée,
Ms. .Coleman?
| MS. COLEMAN: ©No, nothing further. Thank
THE COURT: All right. Mr. china, anything
else yqu.want fo tell me? o | |

MR. éHINA: No, sir.

THE COURT: All right. Thank.y‘all._'l'll
read this materidl gver &ery carefully aﬁdiissue_my
rulingi - Okay? |

MS. COLEMAN: Thank you, Your anor.

THE COURT: Thank you. | |

 Ms.'Coleman, what I'd like for you to do is
to e-mail Qour réturn‘to me in Word fdrm.

MS. COLEMAN: Suré.

THE COURT: And I'll be able to -- never

mind. i'vé got thHe rest of it. That's all I want.

MS. COLEMAN: Okay. Thank you.
THE COURT: Thank you, all.

END OF GCASE: .3:15 P.M.
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STATE OF’SOUTH CAROLINA )
COUNTY OF AIKEN )

I, Cheri L. Youné, Registeréd Professional.
Reporter and Of%iciai Court Reporter for the Sta£e
éf South Carolina, Second‘Ci:cuit~At Largé, do
hereby certify that the foregoing proqeedings were
written stenographically by me»ysing computer-aided

translation; -further, that the foregoing ‘is a true,

accurate and complete record, to the best of my

skill and ability, of all the proceedings had and

evidence introduced in the hearing of the captioned

fcése, relative to appeal, in the Court of Commoh
‘;Pleas for Richland County, on the 9th day of

" November, 2016.

- I do further certify that T am neither of

'Qﬁinh?cbﬁnsel, nor interest to any party hereto.

W;;ﬂ'have hereunder set my hand this 24th day of

(///v "<:L;/ﬂ 'l

SN o Cheri'L.,Ythg, RPﬁi )
v . o Official Court Reporter
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) Please file stamp the extra cover page and place in the self-addressed
o * stamped envelope provided.
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STATE OF SOUTH CAROLINA

In The Courf Of Common Pleas
@UNTY OF SUMTER? Case # 2015-CP-43-1885 -
Larry China # 175247 ' /

)
) .
: wn &
) Sox
Petitioner. ) e S U
Mmoo
) ! et
| o
. o (]
Vv ) &y
- Zo%
) Petitioner's Request :(%%%é
: . ' N
State Of South-Carolina ) To Take o -
Respondent . ) Judicial Notice
. .

Pursuant to Rule 201 SCRE, petitioner is now before £his court to ﬁake
~Judicial Notice that between 8:00pﬁ—8:30pm June 12, 1989 there was visible
daglight to the human eyes. ~

For fhe-court to take Judicial Notice of this fact, this fact may be of

such common knowledge that it is accepted by the general public without

qualification or contention. It's accuracy may also be acertained by reference

to.ready available sources of indisputable reliability. S.C.. Dept. Of Social

Serv. v. Janice C. 383 S.C. 221,227, 678 SE2d 463,467 (2004)

Thus said, this Judicial Noticeais sﬁpported by the "Official-Wéathérr

'And Atmospheric Report" mecordad:on June 12, 1989 for Sumtéri:, South Carolina

to confirm the atmospheric condition' on tjuf»day in questioﬁ. (see Report
- attached)

ATTACHMEAT
- RECEIVED) | EX/O /o V\M%[ .
- JUN 02 2017 | A
SC Court of Appeals
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BACKGROUND

Pursuant to an incident that occurred on June 12, 1989 petitioner was
arrested and ;harged on July 6, 1989 with.Cripinal Sexual Conduct.(CSC) first
degree. Resp Exhl At the September 1989 ter% of fhe sumter County Grand Jﬁry,
petitioher was indictgd on Criminal Sexual Conduct. Resp Exh2 At the April
1990 term of the Sumter County Crané Jupy, the Grand Jury amended Burglary
firét degree to the September 1989 Criminal Sexual Conduét indictment. Resp .
Exh3

In January 1991, petitioner proCeeded to trial before the Hon. Dan F.
.Laney and was- représented by Marvin McMillan. After petitioner was found
guiltyion both chargeé, petitioner was sggtenced to thirty years for Criminal
Sexual Conduct and was given a Life séntence for Burglary firsf degree. (to

‘run consecutive)

After a direct appeal, State v. China.312 S.C. 335, 440 SE2d 382 (1993),
‘ﬁétitiqner submitted se§eral (PCR) applicatiéns including a Federal énd<State
?ﬁébéaé‘Corpus petitions along with other subsequent pleadings. |
.uif-Ohiédgust 14} 2015 petitioner filed this cprrént habeas corpus petition

:i'élléging that although conceding to the Criminal Sexual Conduct charge, he did

)

iﬁdt.cdmmif Burglary first degree. Therefore, since the evidence substantiates
., . this fact, he now ask to be immediatély released from prison. It must be noted
that.since petitioner has served enough time to satisfy the (CSC) sentence,

" the éxpﬁlsion of the Burglary conviction and sentence will release petitioner -

from.confinement.

g 2 df‘6f‘



On January 27, 2016 the State filed a motion to dismiss. After petitioner

responded'to the motion to dismiss (see Response attached w/ Exhibits), a

hearing was held on November 9, 2016 on the State's motion before the Hon.
Géorge C. James Jr. At the conclusion of the hearing, the matter is now

pending awaiting Judge James decision whether to grant a hearing on the

‘merits.

Since a Judicial Notice can be taken by the court at any stage of the

proceedings pufsuant to Rule 201(F), petitioner‘s Judicial Notice to the court

" now follows:
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JUDICIAL NOTICE

» ,police:ét_S:BOpm. Resp Exh6 1n.12-24

According to South Carolina law, one .of the underlying elements that

'supports and substantiates the offense of Burglary first degree is "Night

Time" S.C. Code Ann. §16-11-311(a)(3)

At trial, presiding Judgé Dan F. Laney informed petitioher'svcounsel and
the solicitor in chambers that thefe was no evidencé to dispute the element of
Night time. ”

HoweVer,‘the evidence shdws that on the evening'df june 12, 1989 two

calls was made to the police after the incident. The first call was at 8:30pm

‘and the. second call was at 9:35pm. Petitioner's (PCR) counsel entered into

evidence at the (PCR) hearing that sunset on the day of ‘the incident was

officially.at 8:33pm. (day light savings time) Resp Ehx5 1n.1-25 / Report p.2
Of 3 - |

And since the first call was at 8:30pm to the police, the 8:30pm call was
three minutes before sunset. Petitioner's triai ‘counsel Marvin McMillan
testified at thé (PCR) hearing that he never knew about the fifst call'to the

The purpose of this work. is for the court tobtake Judicial'Notice that
there wés visible daylight between 8:00pm-8:30pm June 12, 1989. The reason'why
this 8:OOpm—8:30pm time period 'is crucial is because Qhén the 8:30pm call‘was;'
made,.petitioner had already-lgﬁt the dwelling. Therefore, if petitioner had
left the awell;ng when the 8:30pm call was made ﬁo.the police,‘it's axiomatic
that he entered the‘dwelling.several miﬁuteé‘beforé the.8:30§M call was made.

v Because one must remembér, after\petitibner entered the dwelling, there
was ea.lengthy dialog between the ‘victinl and petitioner  before the sexual
encounter even occurred..Resp Exh4, nqt to mention the amount of time it took
to commit the actual assault. All of which took place before the é:BOpm pali

was made to the police.
"pg 4 of 6



Therefore, any reasonable jurist would conclude that the entering of the

dwellihg occurred seteral minutes before‘ the 8:30pm call was made to the
police. This is why the 8:OOpm¥8:30pm time - period is crucial. If the court
would take Judicial Notice that there was visible daylight between 8:00-8:30pm
June 12, 1989, this.would negate the element of "Night Time."

To support the fact thatuthere was visible daylight between 8:OOf8:30pm,
‘the "Official Weather And Atmospheric Report" of June 12, 1989‘states that not
only did the sun set at 8:33pm ih Sumter Report p.2 0f 3, there wae no clouds
nor rain fall on that day. Report p.l of 3'Furtherhore, the report also states
that there was 15 hours and 21 minutes of visible dayllght after the sun rose
at 6 O%am that day. Report p.2 of 3 This. Simply means that there was visible

\

daylight up until 9:30pm on June 12 1989.

Petitioner asserts that since he claims that he did not commit Burglary
first degree, it is imperative ‘that ‘this Judicial Notice be taken by "the
court, simply because ‘Night Time is an element of Burglary first degree, and

the fact that the "Official Weather And Atmospherlc Report Of June 12, l989

for Sumter h S.C. disproves the element,of Night Time in.this case. see

Report attached

It must be further noted that since there was a second call made to the
police at 9:35pm; this proves that patrol officer (Patricia Hall) arrived at
the victim's residence after\ 9:35pm. This also proves that officer Hall

arrived at the-residence after dark. see Report attached

To collaborate officer Hall's time of arrival at the residence, Detective
Clevland Pinkney who was summoned to the victim's residence by officer Hall

proclalmed that after arriving at the re51dence around .9:45pm, he collected

)
’

evidence and accompanied offlcer Hall and the victim to the hospltal
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To use officer Hall's and Detective Pinkney's arrival at the residence as

a reference to determine whether it was daylight when péti;ioner entered the
dwelling is futile, being that they arrived at the residéﬁce well after dark.

Petitioner finally asserts tﬁat a Judiciél Noticé fact must be one not
subsect to réasonable dispute in that if is eitherf (1) generally known within
the territorial juriédiction of theAcourt; (2) capable of accuréte and ready
determination by resort ofi sources whose accuracy cannot reasonably be
questioned. Rule 201(C) SCRﬁ

‘Therefore, based on the "Official ‘Weather And Atmospheric  Report"
recorded on June 12, 1989 for Sumter, S.C., petitioner has maae a prima facie
showing that it was visible daylight betygen 8:00pm~-8:30pm June 12, 1989..

' Wherefore, petitioner Larry China now ask this Honorable court to take

Judicial Notice that 1t was v151ble daylight between 8: 0O0pm-8:30pm June'. 12,

1989 .

‘ . Respéctfully submitted,

Larry China # 175247

oote iy 2 9@/7
(, B.R.C.I. 4460 Broad River Rd.

Murray # 168

Columbia, S.C. 29210
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- Weather History for Sumter,' SC | Weather Underground | . -~ Page 1 of 3

Sumter, SC A

Sumter Municipal " ©2:52PMEDTon April 26, 2017 (GMT -0400)

Weather History for KSMS - June, 1989

: June . : | 5
12
1989 .
View
Monday, June 12, 1989
Daily Weekly Monthly Custom
\ ' Actual : Average - Record
. Tempgrature
Mean Temperature : " 76 °F
Max Temperature - - - = 88 °F- . 88°F « - 100 °F (2015)
Min Temperature C65°F - B3°F . 68 °F (2011)
Moisture
Dew Point

Average ‘Humidit\," ‘
Maximum Humidity
Minimum Humidity

Precipitation

Precipitation ~ : 0.00in e -0
Wind
Wind Speed . : . -0

Max Wind Speed

, pg 1 of 3 o
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* Weather History for Sumter, SC | Weather Underground Page 2 of 3

Actual Average : Record

Max Gust Speed - o
Averages and records for this station are not official NWS values.

T = Trace of Precnpltatlon MM = Mlssung Value ¢ Source: NWS Daily Summary

~Search for Another Locat|on

AirgortorCity: " T e e T

- KSMS B - | |
Submit
Trip Planner

Search our weather hlstory database for the weather conditions in past years The resuits will help you
decide how hot, cold, wet, or windy it might be!

Date:
June
.12 : . ’ . ‘ ;‘
Submit
Astronomy
Jun. 12,1989 - ‘Rise . Set
Actual Time | ' 6:09 AMEDT ’  8:33PMEDT
‘MQ[\_I_l_I.Iw_l‘I_lguh_g ' . B40AMEDT 9:02 PM EDT
Nautical Twilight 5:04 AM EDT 9:38 PM EDT
- Astronomical Twilight ’ . 425 AMEDT ’ - 10:17 PM EDT ‘
Moon - 2:38 PMEDT (6/12) -1:51 AM EDT (6/12)
!:?T.‘.Q!h?.f_.Y.'§!P.'§..':'S.’1¥ 13h '21"“
E.?.QS?D_P.IP.?,Y. 14h 23’“
Waxmg Gibbous, 63% of the Moon is llluminated '
pg 2 of 3
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+ Weather History for Sumter, SC | Weather- Underground | L Pagé 3of3

- Junt2 Jun 19 Jun 26 Jul 3 Jul 10
Waxing Gibbous _ Ful Last Quarter New ' First Quarter
Al
pg 3 of 3
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STATE OF SOUTH CAROLINAL CORDE RN THE COURT OF COMMOIRB@EIVED
- COUNTY OF SUMTER 2017y _ %; FOR THE THIRD JUDICIAL CIRCUIT |

| JUN 02
Larry China, #175247 JMZF\ C.%a 2015-CP-43-1885 2
SEHTEN -0 | SC Court of
Pet1-t1oner, o Ve . Ap p eals
S ORDER DISMISSING PETITION FOR -
V. “WRIT OF HABEAS CORPUS ~ CERTIFIED TRUE copy

OF ORIGINAL =l1_~_)

/QTT/JrC H N ’/VL\Q{A o

k)(/) [t € ton

This matter comes before the Court by way of a document ﬁled August 14, 2015, and

State of South Carolina,

Respondent

captroned “Petition for Wnt of ‘Habeas Corpus The Respondent submrtted a Return and .
~ Motion to Dlsmrss The court convened a heanng on the motion to d1smlss on November 9,
2016 in chhland County ‘The-State was represented by Juhe A Coleman and the Apphcant
represented hlmself. -

The/ Apphcant's conV1ct10ns cletarled- below arise out of an 1nc1dent that occurred on
June 12 1989. ‘By letter to the court dated May 1, 2017, the Apphcant submltted a document -
| entrtled "Ofﬁc1al Weather and Atmospherlc Report" that purports to detarl the weather
conditions, tlme of sunrrse t1me of sunset, etc for June 12 1989 |

N Though the undersigned*is now an associate justice on the Supreme Court of South
' Carolma he has. cont1nu1ng Jur1sd1ct10n over - this matter at the circuit court let/el by order ofb
Chref Justice Donald W Beatty. | | |
PROCEbURAL HISTORY
The records before this court establish that the Appllcant is presently confined in the |

South Carolma Department of Corrections pursuant to orders of commitment of the Clerk of

Court for Sumter County. The Applicant was indicted at the April 1990 term- of the Suriter

"Page 1 of6. ‘




County Grand Jury for Burglary — First Degree and Crrmmal Sexual Conduct (“CSC”) First

Degree ( 1990 GS 43 0763) He was represented by Marvin E. McMrllan Esqulre -and Douglas ’

Stricker, Esqulre Ap i ant proceeded toa Jury trial before the Honorable Dan. F Laney, Jr. On
January 31 1991 the Apphcant was sentenced to lrfe 1mprlsonment for Burglary Frrst Degree ’
and to thrrty (30) years 1mpr1sonment for CSC First Degree
A notlce of appeal was ﬁled and an appeal perfected Applrcant s conv1ct10n and sentence e
were afﬁrrned State V. Chma 312 S.C. 335,440 8S. E 2d 382 (Ct. App 1993).
Thereafter, Applrcant filed his first application for post-conviction relief (PCR) on April
11, 1994 (C.A. No. 1994-CP-43-0467). The State made its Return on September 12, 1994. An
'eyidentiary hearing was convened on August 28-29, 1995, before the Honorable Thomas W.
Cooper, Jr. Applicant pursued the following claims for relief:
L. Ineffective assistance of counsel. :
a. Fa1lure to investigate, failure:to make motions durlng trlal and withdrew
request for jury charges. ,
b. Failure to object to closing arguments by solicitor.
- C. Failure to put victim’s mental capacity in issue..
d. Fa11ed to request charge on lesser- mcluded offense of assault.
2. Insufficienitiindictment. - Coe e
3. Ineffectlve ass1stance of appellate counsel
Judge Cooper denied and'-dismissed the application with prejudice ‘in a written order dated
January 31, 1997.,Applic_ant’s Motion to Alter or Amend was denied on March 15, 1997.
' 'Applicant made a Petition for Writ of Certiorari to the South Carolina Supreme Court. The
| petmon was denied on June 19 1998 and the remrtt1tur was sent on July 7, 1998.
Apphcant ﬁled a PCR appllcatlon on September 29, 1998 (C A. No. 1998-CP-43- 0946)
Apphcant alleged: |
1. Demal of due process and equal protection.

2. Ineffective assistance of counsel.
3. . Ineffective assistance of prior PCR counsel

Page 2 of 6 ' ,/ -



4. Ineffective assistance of prior PCR appellate counsel.

An evidentiary hearing was convened on July 15, 1999, before the Honorable Thomas W.

Cooper, Jr. By written order dated April 22, 2000, Judge Cooper dismissed the application with

| prejudice as successive and barred by the one-year statute of limitations.' A Johnson petition for
writ of certiorari was filed. The South Carolina Supreme Court dismissed the petition on May 15,

2002, and the remittitur was sent on May 31, 2002.

On May 14, 2002, Applicant-ﬁled a Petition for Writ of Habeas Corlaus in the United
States District Court for the District of South Carolina (C A. No. 6:02- 1927- 20AK) Appllcant
set forth several grounds for relief

1. Trial court error:
a. Allowed the State to impeach him for prior bad acts.
b. Refused to allow in camera meeting to determine competency of
State’s witnesses. 3
C. Admlttlng genetic testlng testimony.
d. Violated the confrontation clause by not allowing defendant to recross-
-examine a witness.
2. Ineffectlve assistance of counsel:
a. Failure to object to:
i. Chain of custody of blood samples ,
ii. Judge’s charge on first degree burglary.
iii. Burden-shifting argument by the State.

" Respondents made their move for summary judgment on July 26, 2002. In a written order dated -
February 27, 2003, the Honorable Henry M. 'Herlong, Jr., granted the Respondents’ motion for
summary judgment and dismissed the petition.

Applicant filed a “Writ of Mandamus September 11, 2003 (C.A. No. 2003-CP-43-0645).
Respondent made its Return and Motion to Dismiss on May 11; 2004. An evidentiary hearing
was convened on June 7, 2004, before the Honorable Howard P. Klng Judge King denied and

_ dismissed the action in a written order dated August 9, 2004. Applicant filed an appeal, but the

matter was dismissed on July 12, 2005, and the re?nittitur was sent on July 28; 2005.

Page 3 of 6 o ////g/j



| On May 3, 2007, Apphcant ﬁled a “Pet1tlon for Writ of Habeas Corpus” (C A. No. 2007-
CP-43-0931). Appllcant alleged

“Prosecutorial misconduct.”

“Hearsay RuleViolation / 6" and 14" Amend.”
“Procedural Due Process violation.”
“Confrontation clause violation.”

Bl e

" Respondent made its Return and Mot1on to Dismiss on November 26, 2007. A Cond1t1onal Order
of Dlsmrssal was 1ssued on November 29 2007 and filed December 11, 2007, by the Honorable
Chfton Newman. A Finel Order of Dlsmlssal was srgned by the Honorable George C. James, Jr :
on January 27, 2008, and ﬁled January 28, 2008. On February 5, 2008 Judge James entered a
- new order of d1sm1ssa1 acknowledgmg letters from Apphcant dated January 23, 2008 and
‘ January 25 2008 On July 17, 2008, Judge James demed Applicant’s pro se motion. No appeal
. was taken. | | |
Apphcant ﬁled a document captloned Pet1t10n for Writ of State Habeas Corpus” ﬁled on. -
gJuly 15, 2009 (C.A. No 2009 CP- 43 1579): Apphcant alleged
1. “Vrolatron of Due Process clause of the 5t and 14th Mendments to the
- United States Constitution.” - :
2. “Violation of the Sixth Amendment based on conduct never proved to a jury
-beyond a reasonable doubt.”
3. “The provisions of the Sentencing Reform Act of 1984 (SRA) 18 of the -
United States Code; Rule 32 (c)(1) federal Rule of Criminal Procedure; and :
Rule 52(a), SCRCP were unconstrtuﬁonally applied in this case.” ,
. 4. “Petitioner as-applied, challenges the Guidelines enhancements that, based on
fact- ﬁndlng by a Judge alone, raised his sentence above the range legally
mandated for sentence enhancement purposes, determined by reference to the
Jury verdict.” : - .
5. “The sentence received exceeds the maxrmum authorized by law
Respondent made its Return and Motion to Dismiss‘on November 16, 2009. An Order of
- Dismissal was issued on NoVember 30, 2009,V and filed December 3, 2009;‘ by ,tbe ‘Honorable R.

Ferrell"Cothran, Jr. No appeal was taken.
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On .May 18, 2015 | Applicant filed a second or successive Federal Habeas Corpus |
Petrtlon By Order ﬁled June 15, 2015 the United States Court of Appeals for the Fourth C1rcu1t _
demed Apphcant 'S motlon for the district court to con31der a second QF.successive appl1cat1on

In h1s current Petmon for State Habeas Corpus, Apphcant alleges the following grounds
for relief:

1. “Did the State mislead the grand jury by subm1tt1ng insufficient ev1dence to obtain an

indictment for burglary 1% degree?”

2. “Whether the Petitioner’s convictions rest on and were obtalned by insufficient

evidence?”

3. “Whether the Petitioner’s convictions and sentence can be sustained because of the
use of msufﬁcrent ev1dence in light of State v. Bostic?”

FINDINGS OF FACT AND CONCLUSION OF LAW

“A habeas corpus petition must support the requested relief.” Gibson v. State, 329 S.C.
37, 40, 495 S.E.2d 426, 427 (1998) (citations omitted). Although .the allegations in the petition
are to be treated as true, the Petitioner must make out a p’fima Jacie case showing he is entitled to
relief and he must present sufﬁoient factual allegations to support the petition before he is
entitled to a heariug. Id. at 40,495 S.E.2d at 4.27’-28.-

To warrant a hearirrg; the petitio’n must include the two ‘allegat;ions described below
’FlI'St the petltlon must allege the petitioner has exhausted all available post- ~conviction relief -

(PCR) remedles Simpson v. State, 329 SC 43, 46, 495 S.E.2d 429, 431 (1998); Gibson, 329

S.C. at 42, 495 S.E.2d at 428. “Exhaustion includes filing of an application, the rendering of an

order adjudicating the issues, and petitioning for, or knowingly waiving, appellate review.”

Gibson, 329 S.C. at 42, 495 S.E.2d at 428. Second, the petition must allege sufficient facts to
show why other remedies, such as PCR, are unavailable or inadequate. Id. PCR is not rendered

“unavailable or inadequate” merely because the petitioner’s application might be dismissed as
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procedurally barrcd..

' In fact, any matter that is cognizable under the Uniform Post Cohvictiort Procedure Act,
S.C. Code Ann. §,§ 17-‘2,l7-10 to '-120_ (2003), “must be raised‘in PCR application, and may not be
raised t)y a petition for a ert of habeas corptls before the circuit or other lower courts.” Al-

Shabazz v. State, 338 S.C. 354, 365, 527 SE.2d 742 748 (2000)- Simbson v. State 329 S.C. 43,

46, 495 SE.2d 429 431 (1998) The Uniform Post Conv1ct1on Procedure Act (the Act) is
' “broadly 1nclu51ve and will rarcly be inadequate or unavallable to test the lcgahty of the
dctentlon. Gibson, 329 S.C. at ‘41, 495 S.E.2d at 428. A petitioner may cvcn,al‘lcgc
constituttonal violations in PCR proceedings, unless the issue could have been raised by the
petitioner on direct appeal. Id.

Thus, “[a] petson is procedurally barred from petitioning the. circtlit court for a writ of

habeas corpus where the matter alleged is one which could have been raised in a PCR

application.” Keeler v.. Mauney, 330 S.C. 568, .571, 500 S.E.2d 123, 124 (Ct. App. 1998).
“Furthermore, if a person is procedurally barrcd,‘ his only means of obtéinjng,statc habeas c.,ovr-purs |
relief is to file a petition in the ortginal jurisdiction of the Supreme Court.” Id. |
: w

- This Court finds that the claims made in the Petmon for Wr1t of Habeas Corpus could '
havc been raised .1n a post-conviction rchef apphcatlon Addltlonally, Petltloner cannot ﬁle a
petition in the circuit court, but must instead file in the original jurisdiction of the Supreme
Court. Therefore, these claims cannot be raised in a Petition of Habeas Corpus in the 'C'ircuit_
Cotn’ts of South Carolina. Accordingly, the Petition should be summarily dismissed.

IT IS THEREFORE ORDERED that the Petition for Writ of Habeas Corpus is hereby

denied and dismissed with prejudice.
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AND IT IS SO ORDERED this 5 day of May, 2017.

GEORGE C. JaMES 4R
Presiding Jud /
. Sumter, South Carolina /
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Please file stamp the extra cover page and place in the self-addressed

stamped enveloped provided.

STATE OF SOUTH CAROLINA RECORDED ) In The Court Of Common. Pleas
COUNTY OF Sumter: iy 17 Pﬂ 9: 3é Case # 2015-CP-43-1885
Larry China # 175247 LITHAY 1T FTh &2 <5 ' o

i © JAMES C. CAMPBEL
Petitioner. . JA&%%&G% CQURT 17
SUHTER'COUNT Y.5.0.

V. ) Motion To
v ) Alter Or Amend
State Of South Carolina , ) Judgment Pursuant To
Respondent . ‘ ) Rule 59(e) SCRCP
)

Y

‘PdrsuantWtofthe final Order of.fhe Hon. George.C. James Jr. filed on May
8, 2017 and received by petitioner‘on-May 12, 2017, petitioner is now before
the court ésking that this court’to Alter Or Amend it's Judgmeﬁt~pdrsuant to.
HRule 59(e) SCRCP. |
| This Rule 59(e) motion.is before the éourt'because‘not oniy is ﬁhé Order
invalid, the Order 'ﬁéiled' to ﬁake specific. findings of fact and ‘state
expreésly it's conclusions of law relating to the issues preseﬁted..Petitionér
is now ‘before .thisvrcourt. to reiterate the issues this coﬁrt failed to
addressed. |
And because.the issues and attached exhibits contained in this motion was
expressly averred by petitidner to the court in prior‘proéeeaings with the

v

.couft, this motion to Alter Or AmendAJudgment is warranted‘in_fhis.matter.
ATTACHMENT

o 7o
RECEIVED . | .
SC Court of Appeals | o
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. ISSUES BEFORE THE COURT

QUESTION # 1 pg 5
CAN PETITIONER'S CONVICTION AND SENTENCE BE SUSTAINED BY THE USE  OF

INSUFFICIENT EVIDENCE?

QUESTION # 2 pg 6
‘WHEN THE GRAND JURY AMENDED BURGLARY FIRST DEGREE TO THE ONE COUNT (csc)
INDICTMENT, DID THE TRIAL COURT OBTAINED PERSONAL AND SUBJECT MATTER

JURISDICTION TO TRY, CONVICT AND SENTENCE PETITIONER ON BURGLARY FIRST DEGREE?

QUESTION # 3 pg 9
WAS IT DUPLiCITOUS TO AMEND. BURGLARY FIRST DEGREE TO THE ONE COUNT (CSC)

INDICTMENT?

QUESTION ‘# 4 pg 10
CAN THE LOWER COURT'S FACT FINDING AND CONCLUSION OF LAW BE UPHELD BY THE
APPELLATE COURT WHEN THERE IS NO EVIDENCE TO SUPPORT THE LOWER COURT'S
FINDINGS? |
QUESTION # 5 pg 11
IS THE LOWER COURT'S ORDER OF DISMISSAL INVALID' BECAUSE OF A PENDING MOTION
THAT WAS NOT ADDRESSED NOR ADJUDICATED BEFORE THE ORDER OF DISMISSAL WAS

ISSUED? |
ATTACHMENTS IN SUPPORT OF THIS MOTION
- 7-EXHIBITS
MOTION HEARING TRANSCRIPT
REQUEST FOR JUDICIAL NOTICE FILED May 3, 2017
ORDER OF DISMISSAL FILED May 8, 2017
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PROCEDURAL HISTORY

PUrsuant»to an incident that occurred on June 12, 1985, petitioner was
arfeSted and charged on July 6, 1989 with Criminal Sexual Conduct (CSC) first
degree. Exh 1 ‘At the September i989 term of the Sumter Cduﬁty Grand Jury,
petitionef was indicted on (CSC). Exh 2 At the April 1990 term of the Sumter
County Grand Jury, the Grand Jury amended Burglary first degree to the
‘Septgmber l§89 (cse) ihdictmenf. Exh 3 . | |
| In January 1991, petitioner procééded to trial before thé Hon. Dan F.-
Laney and was éepresented by Marvin McMillan. After petitioner was found
guilty on both chafges, petitioner was sentenced to thitfy*yeafs‘for (csc) and

was given a life sentence for Burglary first degree. {(to run consecutive)

After a direct -appeal, State v. China 312 S.C. 335, 440 SE2d 382 (l993)[

petitidner submitted several (PCR) applications including a Federél;and State
" habeas corbus petitions along with other subseqﬁent pleadings.

Cn August 14, 2015 petitioner filed this current habeas corpus petition
~alleging .tﬁat although conceaihg to the (CSC) charge, he did not commit

_ Burglary'first deg§¢e.:Therefore, since the evidence substantiates this.fact,
he~n6w ask to be immediately released from prison. .

It mﬁSt be noted that since petitionér has served‘eqbugh time to satisfy
the (Csc) senténce, the expulsion of the Burglary éonviction and sentence‘will
release petitioner from confinement.

On May Y&, 2016 petitioner responded to the State's motion to dismiss. On
November. 9, 2016 a heafing was held oﬁ~the State's motioh before the Hon.

George C. James Jr.
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On May 3, 2017 petitioner ﬁiled a motion requesting the court to take

—

Judicial Notice of the amount of visible daylight available at the time ‘
petitioner entered the ‘dwelling. This notice is sﬁpported by the Officfal
'Wéatﬁer And Atmosbhefic Report réqorded on June 12, 1989 for Sumter S:C..(see
Judiciél Notice attached) |

‘ On. May 8, 2617 ,Judgé James issued én Order Of .DisﬁiSSal. in hié.
dismiésal;.Judge James nOt'onlYiexéluded_the ‘fact that petitioner SubmitfédAa
responée to”thé State's motiqn-to dismiés, the Order,élso éxcluded'the fact
_that peﬁitionér cufrently-has a motion pending fequestihé ﬁhe court to téké:
.Judicial?Noticé. Order p-1

Petitionér's 59(e) motion now follows:
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.QUESTION 1

CAN PETITIONER'S CONVICTION AND SENTENCE BE SUSTAINED BY THE USE OF

INSUFFICIENT EVIDENCE?

AsAnentioned earlier, although petitioner concedes to the (dSC) charge, -
indictment, -conviction and sentence, he does not concede to the'indictment and
conv1ction to éurglary‘first degree because no Burglary was committed on the
day in questioned and the ev1dence substantiates this fact.

According to South Carolina law, the underlying element that supports and
substantiates the . offence of Burglary first degree is l) entering without
conSent 2). Night Time. S.C. Code Ann. §16—ll—3ll(A)(3)

bAccording'to the police statement given by the‘yictim (Leann Penny), not
‘ »only did petitioner had.consent to enter. the dyelling, the yictim”nade no
attempt to call the police'in relation to any imminent threat to her after
'petltioner entered the dwelling Exh 4

At trial,_ pres1ding ‘Judge Dan F. Laney linforned petitioner's trial
counisel and the solicitor in chambers.that there yas no evidence toc dispute
the element of Night Time“in_this case. | |

. Howeyer, When ‘establishing whether it was daylight when petitioner
entered the dwelling,vthe evidencevshows ~that on the evening of June l2,
1989, two calls was made to the pollce after the 1nc1dent The first call was
at 8: 30pm and the second call was at 9: 35pm. Petitioner's (PCR) counsel
entered = into evidence at the (PCR) hearing that sunset on the day of the
incident was officiallyiat 8:33hm (daylight savings time). Exh 5 1n.1-25

And since the first call was at 8:30pm to the police, the 8:30pn call was
three minutes before sunset; Petitioner's trial counsel (Marvin McMillan)
testified at the (PCR) hearing that he never knew about’ the first,call to the

police at 8:30pm. Exh 6 1n.12-24 _
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‘Petitioner argques that since the first call was at 8:30pm, any reasonable

.Jurist would conclude that the actqal_ entering into ‘the dwelling -occurred
several minutes earlier bécause one must femember, after petitioner entered
thg dwelling, there was a lengthy dialog betweeﬁ the wvictim and the
petitioner, not to mention thaﬁ a gexual encounter occurred beféré the 8:30pm
call was‘made to the police. Exh 4 o
Therefore, not énly is it clear that petitioner}entered the dwelling
- around SSOOpm, it is clear that petitioner left the .dwelling befofe_the»S:SOpm
call té thé police was madé.'Because one mﬁst.expressly assume'that whén thé
- victim made the8é30pm'céll, pétitionef'had already left the dQelling; (see
Judicial Nétice attached which proves that it wéS‘»daylight’ betWéen 
| 8:00pm-8:30pm on June 12 1989)
Petiﬁiéner has shown that sincg the evidence to préve-thé element of
Burglary first degreé does not exist,bpetitionér's convictign and sentencé on

Burglary cannot be sustained under the circpmstances.

. QUESTION # 2
WHEN THE GRAND JURY AME‘.NDED BURGLARY E‘IRST VDOEGRI;ZE TO THE ,ONE Cbﬁi\IT (CSC) '
INDICTMEINT, DID THE TRIAL - COURT OBTAINED PERSONAL -AND SUBJEICT >MATTER4
JURISDICTION TC TRY, CONVICT AND SENTENCEPETITIO&ER ON BURGLARY_FIRST DEGREE?

<

It is established-law that a court may not act against a'party without

"personal Jurisdiction. Green Tree Servicing LLC v. Adams 375 S.C. 583, 654

SE2d 100 (2007). Generally, the trial court acquires Jurisdiction of the

person when thé party charged is arrested..... State v. Adams 580 SE2d 785,792

(2003)
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At petitioner's initial (PCR) hearing, petitioner's trial counsel

testified that after the Burglary first degree was amended to the (CSC)
indictment, there. was no legal nor Judiciall action taken in reference to
Burglary first degree before trial. | |
In other .words, thé?ehwas no arrest warrant, no actual arrest, no and
hearing, no preliminary hearing, no waver of presentment to the Grand Jury
pertaining to the Burélary first degree charge before trial. Exh }7 p-1
.1“'17f25 p-2 1n.1-2 The record further shows that trial counsel made ﬁo
attempt to file a motion to quaéh the Burglary chafge from the indictment. Exh -
7 p-2 1n.5-11
V'Therefore it is a prima facie showing that the trial court never obtained

personal Jurisdiction over petitioner relating to Burglary. State v. Adams 580

SE2d at 792 (2003) / Tr.p.9 1n.14-18 p.11 1n.19-23
The S.C. Supreme court has ruled that if an indictment is challenged as

‘insufficient or defective, a defendant must raise that issue before the Jury

is sworn and not after wards. State v. Gentry 363 S.C. 93,101, 610 SE2d
494,499 (2005) - | i

However, in the inétént‘casef petitioner arguesAthat'since the trial
court never obtained personal Jurisdiétion over him in refefence to Burglary
first degree to begin with, his conviction and senﬁence on that‘charge is
invalid regardless whether.there was a timely challenge to the ihdictment or
not.

Petitioner now turns the court's attention to the issue of'Subject Métter
Jurisdiction. The trial court acquires subject matter jurisdiction to hearA

criminal cases by way of a legally sufficient indictment or a valid waiver

thereof. State v. Parker 344 S.C. 250{254, 543 SE2d 255,257 (2001)
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Petitioner’argues that since there was no waiver of presentment to the

Grand Jury on the offence of Burglary Tfirst degree, the trial court never
obtained'durisdictlon over the subject‘matter. Parker 344 at 254, 543 SE2d at
257'/,Exh 7 p-1 1n.17-25 p.2 1n.1-2

At the hearing on the'State's motion to dismiss; petitioner argued that
this is aj Jurisdictional issue. Not only was there no evidence that he
Acommitted a'Burglary, petltloner also testified EEEEE.EliE that the court dld‘
-not have personal nor subject matter jurlsdlctlon to try, convlct and sentence

him to Burglary first degree. Therefore, he cannot be procedurally barred and

meet the habeas criteria at the same time. Tr.p.8 1n.8-15 p.9 1nl-18 p.11

.. 1n.3-4, 12-23

Petitioner submitted to the court the September 1989 one count (CSC)
1nd1ctment and the Aprll 1990 amended 1nd1ctment that added - the burglary
charge. Exh 2,3 / Tr pP- 14 1n. 10—15 p-15 1n. l 23 Petitioner also proffered the‘
excerpts from hls 1n1t1al QPCR)~hear1ngv1n which trial counsel testlfled;that
.after the Burglary'was auended to the indictment[ there was.no‘action taken
(legal nor Judicial) in relation to Burglary flrst degree before trial. Exh 5 ‘
/ Tr. p 9 In.17- 25 p- lO ln l 10 | |

It must be noted that although petltloner dld not argue the valldlty of
. the trlal~court s Jurlsdlctlon in his 1n1t1al pleadlng, petltloner ralsed the
‘1ssue EEEEE Eiii at the State's motlon to dlsmlss hearlng Because 1ssues

‘relating to the court's Jurlsdlctlon can be ralsed at any ‘time and can be

taken up sua sponte by the court State v. Parker 334 S.C. 250 254, 543 SE2d

255,257 (2001)

pg 8 of 12



QUESTION # 3

WAS IT DUPLICITOUS TO AMEND BURGLARY FIRST DEGREE TO . THE ONE COUNT (CScC)

INDICTMENT?

Dupllc1ty is defined as joining in a s1ngle count of two or more dlstlnct

and separate offences. U.S. v Hawkes 753 F. 2d 355 357 (4th cir 1985)

In the 1nstant case, the ‘State argued at the motion .to dlsmlss hearlng
mthat slnce the (CSC) offence and Burglary first degree can be proved by‘the
_ same factual situation_and are'proved by the same evidence'or nature,_it was

-proper ‘to amend _burglarv first degree to thel.(CSC) ‘indictment.’ Tr;p.lZ

1n.16-22

\
Y

In conjunction :with the State's argument, appellate courts have ruled

that charges can beﬁ301ned in the same count indictment and tried: together

: where they arise out of a 51ngle chaln of c1rcumstances, are proved by ‘the
"same ev1dence or nature, and no real nght of defendant has been prejudlced

"+ State v. Tucker 324 s. C..155 164, 478 SE2d 260 265 (1996)

'

- However, where separate ‘evidence is requlred to prove two’ charges arlslng!

.from the same factual 81tuatlon, such~ charges are separate \offenceSg,that'
"requlre'dlfferent proof and may supportrseparaterVerdicts. Havkes.753 E;Zd at
358" | '

_ Therefore, ‘in the: instant"case,, it ‘was dupllc1tous. to amend Burglary R

, flrst degree to the (CsC) 1nd1ctment because not only is Burglary-: flrst degree

a separate dlstlnct offence than that of (CSC) ‘1t regulres 1th'own separate

ev1dence to prove the element of Burglary flrst degree ar1s1ng from the same

*factual'51tuation. Hawkes at 358 - - o : .ﬁ

i
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It must be neted thét‘the amended charge of Burglary first degree would.

* have been proper if there is evidence that petitioner entered the dwelling via
Burglary first degfee to commit thev(CSC) offenceTIHowever,ithe evidence ehowe
otherwise. Therefore since there was no Burglary'committed.before or afﬁer fhe
(CSC) offence was committed, it was dupliciteus to:emend Bu?glary té the one
count (CSC) indictment." ‘ .
QUESTION # 4
CAN THé_-LOWER COURT'S E‘AC.T FINDING AND ‘CONCLUSION. OE lLAW BE UPHELD BY THE
AéPELLATE ‘ CQURT WHEN THERE IS NO EVIDENCE TO SUPPORT THE LOWER - COURT"SL
FINDINGS? | | o
The S.C. Supreme Court Has'ruled-that the findinge of Ehe‘circuit courgj'
will be ﬁbheld if there is anyyevidence to support theh. On the eontrafy, if

‘there is no evidence to support the couft's findings}*the_cqurt's ruling will

not be upheld; Rutland v. State 415 S.C. 570,576r5785 SE26 350,357 (2016)
) On August 14, 2015'petitioner eubmitted a petitioﬁ fg? WTit of'habeasv“x
: corpus‘ allegihé ;that his eonviction on Burglary- first‘:deg%ee  eaneot; bem
suetaieed by theuese of insufficiency of evidencé. Order Of DisﬁissalTp.S

| ’ in it's Orderlof Diemissal;'this}coUrtbeased it's éismissal:eolely on the
fact.thaf since'fﬁis issﬁe could have been raised?in a‘PostvCenVIctien Relieff
vAQplieation, petitionere is,vnow barred‘ frem “raieihg_.theA\iesue inve; habeas
corpus petition. Order.df Disﬁissal p-6 A

Petitioner argues thet 'thel eourt's fihdings ie ciearly void of any

evidenee té eupport it because Sﬁétuteaiew §l7—27e20(a)(6) specifically‘eteteei
that'this_sectionkgﬁgil not be construed to permit cellaterei aﬁtack oﬁ tﬁe»

grounds that the evidence was insufficient to.suppoft a eonvictien. S.C. Code

Ann. §17-27-20(a) (6)
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According to §17-27-20(a)(6), petitioner is prohibited from bringing this

issue under the (PCR) Act as a matter of law. Therefore, the court's findings
on this issue cannot be upheld by an appellate court being that there is no-

evidence to support the lower court's decision.

QUESTION # 5
IS THE LOWER COURT'S ORDER OF DISMISSAL INVALID BECAUSE OF A PENDING ‘MOTION
THAT WAS NOT ADDRESSED NOR ADJUDICATED ' BEFORE THE ORDER OF DISMISSAL WAS

ISSUED?

" .
8 v

Petitioner asserts that not only can a Judicial Notice be taken at any
stage of. the proceedlngs Rule 201(f) SCRE, a party is entltled to be heard
upon requestlng the court to take Jud1c1al Notice. Rule 201(e) SCRE . “

In the- 1nstant case, petltloner submitted a request to the ‘court to take
fJudicial Notlce whlch was filed May 3, 2017 (see'Judieial Notice'attached).
However, whlle thlS ‘motion was pendlng, tne circuItvcourt not enly'issuedtanb
| Order of Dismissal on May 8, 2017, the court excluded the flllng of theAJ
' JudieialiNotieeefrbnfit's Order. (see Order Of Dismissal) |

To add insult to injury, the court was further mlsleadlng in 1t s Order

by dellberately construlng petltloner 5 pendlng motlon as 51mply belng a. -

"letter" to the'court..(see Order p 1). ‘This clearly 1s,a'v1olatlon of Rule
20l(e)( f) SCRE which. stays any flnal Order of the court untll the metlon is
addressed and adjudicated. |

In short, because petitioner's request to take Judicial Notiee filed May
3,‘2017 is.still pending, the Order Of Dismissal dated -and filed.May'8,‘2017

is invalid and must be vacated.
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CONCLUSION

In closing, petitioner asserts that since the court failed to demonstrate

 ‘the absence of a genuine issue of materiél»fact, the court is not entitled to

 issﬁé a dismissal in this ﬁapter.VStrickland v. Madden 323 S.C. 63, 448 SE2d
588 (1994) | | | |
| Not only.did the court failed to show fhe absence of a genuine‘issue, the
»cQurﬁ;p?ejﬁdicéd petitioﬁef by making findings of fact and concluéions of;law;
yith an invalﬁﬂ Order. To add insult to injgry,-the couft's.findings and
éonéiﬁsions is not even supported by any~evidenéé. |
: Whefgfére, ?étitiqner-Larfy chiné now aék this Honorable court.to vécaté
. it'é May‘l8,' 2617‘ 5rder Of Dismissal to allow a hearing on tHé merits

pertaining to the .afore mentioned issue of Burglary first degree. = S

; A e o > : L .Chi 175247

Date . /’7&,«’—/‘ /57, Fol7 . arry Shina # |
. Iave . - B.R.C.I. 4460 Broad River Rd.
Murray # 168

Columbia, S.C. 29210
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8, 201 7. The petltloner has moved for recons1derat10n by motlon dated May 15, 2017. The motion _

y for recon51derat10n is demed

" May 18, 2017

RECEIVED
T UUN 022017

/%

G Courtof Appedls

i\%

Geor ey, Jr. Presrd%g Judge

77%@ Hm 4/r
fo




