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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM LEXINGTON COUNTY
Master-In-Equity

The Honorable James O. Spence

Civil Action No. 2013-CP-32-01709 L Thaal
Appellate Case No. 2017-000874 oy T
S Court of Appeels

The Bank of New York Mellon, f/k/a The Bank of New

York as successor-in-interest to JPMorgan Chase Bank,

N.A. as successor in interest by merger to Bank One,

N.A. as Trustee for Structured Asset Mortgage

Investments, Inc., Mortgage Pass-Through Certificates, Respondent,
Series 2002-AR4, ...

Cathy C. Lanier; Branch Banking and Trust Company, ‘
Regions Bank, .........ccoiviiiiiiiiiiii e Defendants,

Of Whom Cathy C. Lanier is the Appellant, ................... Appellant.

Motion to Dismiss Appeal

Respondent the Bank of New York Mellon, f/k/a The Bank of New York as successor-
in-interest to JPMorgan Chase Bank, N.A. as successor in interest by merger to Bank One,
NA as Tm;tee for Structured Asset Mortgage Investments, Inc., Mortgage Pass-Through
Certificates, Series 2002-AR4 (“Respondent™), moves to dismiss the appeal of Appellant Cathy
C. Lanier. As set fofth below, this motion should be granted because Lanier cannot maintain

this appeal until after a final foreclosure judgment has been entered. The appeal should be



dismissed to allow the foreclosure action to proceed to final judgment before the master-in-

equity. |

Procedural History

Respondent initiated a foreclosure action against Lanier in 2013. See Complaint,
attached hereto as Exhibit A. Lanier answered, asserted affirmative defenses, and requested a
trial by jury. See Answer dated June 20, 2013, attached hereto as Exhibit B. Lanier’s
. affirmative defenses, inter alia, challenged Respondent’s staﬁding to initiaté the foreclosure
~action. See Id. at § 16, attached hereto as Exhibit B \(“AFFIRMATIV E DEFENSES . . . At
this time, Plaintiff has produced no verifiable proof or evidence to bring this case”). Lanier
also filed a motion to dismiss the foreclosure based on the alleged lack of standing.

Respondent moved to strike the affirmative defenses and refer the matter to the master-
in-equity. See Motion to Strike, attached hereto as Exhibit D. At the hearing, the circuit court
addressed Lanier’s motion to dismiss and Respondent’s motion to strike. Lanier presented her
standing arguments to the circuit court in two ways—a motion to dismiss the foreclosure and
through the affirmative defense in her answer. See Order dated January 17, 2014, attached
hereto as Exhibit E; Lanier Objection to Motibn to Strike, attached hereto as Exhibit C. The
denial of the motion to dismiss is not at issue in this appeal or in fhis motion. Rather, the
order striking the affirmative defenses, including the standing arguments, is the focus of this
motion.

The circuit court rejected Lanier’s standing arguments and struck Lanier’s affirmative
defenses. Id. The court found that “Lanier’s affirmative defenses should be stricken as

‘insufficient defenses’ under Rule 12(f), SCRCP” from Lanier’s answer, which as shown |



above included challenges to Respondent’s standing to initiate the foreclosure action. Id. at p.
2.

Lanier did not appeal the grant of the motion to strike her affirmative defenses,
inclﬁding that of standing. Rather, Lanier continued to pursue the litigation and her standing
arguments to the cﬁcuit court. Lanier filed a motion for summary judgment that again argued
Respondent lacked standing to initiate the foreclosure. See Lanier Motion for Summary
Judgment, attached hereto as Exhibit F. Respondent also filed a motion for summary judgment
and argued that it had standing to initiate the foreclosure action. See Motion for Summary
- Judgment dated October 19, 2015, attached hereto as Exhibit G (“Plaintiff has standing to
foreclose the subject mortgage in this case and the loan is in default. Defendant has not
produced any evidence to contradict Plaintiff’s standing . . . .”); see also Memorandum in ‘
Support of Motion for Summary Judgment p. 2, attached hereto as Exhibit H (“The
indisputable facts further demonstrate that Plaintiff is the current holder of the Mortgage and
entitled to foreclose”). Respondent then refuted each of Lanier’s arguments from her motion
for summary judgment on the standing issue. Id. at p. 2-4.

The circuit court rejected Lanier’s argument that Respondent lacked standing. See
Order on Cross Motions for Summary Judgment dated November 5, 2015, attached hereto as
Exhibit I. The circuit court granted sﬁmmary judgment on the standing issue, finding that:

First, there is no genuine issue of material fact"that Plaintiff has
possession of the original subject note and mortgage, had
possession at the time the foreclosure action was filed, and the
note is made payable to .Plaintiff through an allonge. Thus,
Plaintiff has standing to enforce the note and mortgage. S.C.

Code Ann. §§ 36-3-301, 36-3-205. Plaintiff’s Motion is granted
on this issue, and Defendant’s Motion is denied.



Id. at p. 1. Lanier did not appeal the ruling granting Respondent summary judgment on
standing. |
Instead, when the circuit court allowed additional brieﬁng on. other issues in the case,
Lanier again raised the standing issue. In addressing the remaining issues for which the circuit
court sought briefing, the. circuit court reiterated that it had ruled on énd rejected the standing
argument in the November 5th order. The circuit court ruled that:
Following the hearing, the Court issued an Order on Cross
Motions for Summary Judgment . . . in which the Court ruled
that Plaintiff had possession of the original note and mortgage,
and had standing to enforce the notice and mortgage.

See Sﬁpplemental Order dated December 15, 2015 p. 1, attached hereto as Exhibit J.

Lanier then filed a motion to reconsider that again raised the standing of Respondent to
foreclose. See Motion to Reconsider dated January 13, 2016, attached hereto as Exhibit K.
The circuit court denied the motion. See Order dated March 22, 2017, attached hereto as
Exhibit L. Lanier appealed that order to this Court. See Notice of Appeal. No final judgment
of foreclosure has issued 1n the action.

Argument

The circuit court ruled on Lanier’s standing arguments in two intermediate orders—(1)
the order granting the motion to strike the affirmative standing defense and (2) the November
5, 2015 order finding Respondent had standing to maintain the foreclosure action and granting
summary judgment to Respondent. Lanier could have immediately appealed either of those
orders but did not do so. Therefore, Lanier cannot appeal the adverse standing rulings until

after final judgment pursuant to Section 14-3-330 of the South Carolina Code. Because a final

judgment of foreclosure has not been entered at this time, this Court must dismiss the appeal.



Section 14-3-330 governs appealability and allows an appellant the option of when to
pursue an appeal of an intermediate judgment, order, or decree. That section provides that an
appellate court has appellate jurisdiction of:

(1) Any intermediate judgment, order or decree in a law case

involving the merits in actions commenced.in the court of

common pleas and general sessions, brought there by original

process or removed there from any inferior court or jurisdiction,

and final judgments in such actions; provided, that if no appeal be

taken until final judgment is entered the court may upon appeal

from such final judgment review any intermediate order or decree

necessarily affecting the judgment not before appealed from.

(2) An order affecting a substantial right made in an action when

such order (2) in effect determines the action and prevents a

judgment from which an appeal might be taken or discontinues

the action (b) grants or refuses a new trial or (c) strikes out an

answer or any part thereof or any pleadings in any action.
S.C. Code Ann. § 14-3-330(1), (2). Thus, the statute provides an appellant with the option to
immediately bring the appeal of the advérse intermediate order or to wait until after final
judgment to bring the appeal of the adverse intermediate order.

The January 17, 2014 order grantiilg Respondent’s motion to strike and the November
5, 2015 order granting summary judgment to Respondent both ruled definitively on the
standing arguments raised by Lanier. Lanier could have immediately appealed from the order
granting the motion to strike. See S.C. Code Ann. § 14-3-330(2)(c). Likewise, the November

5th order granting summary judgment to Respondent was immediately appealable. Link v.

Sch. Dist. of Pickens Cnty., 302 S.C. 1, 6, 393 S.E.2d 176, 179 (1990) (holding that a party

has the option to immediately appeal the grant of summary judgment or waiting until final
judgment because an “order granting summary judgment may be appealable under § 14-3-
330(2)(c) because it has the effect of striking out a pleading, the order is also appealable

under § 14-3-330(1) as ‘involving merits’ and Section 14-3-330(1) allows a party to wait until
S ,



final judgment to appeal intermediate orders ‘necessarily affecting the judgment not before
appealed from.” We have long ago held that the phrase ‘necessarily affecting the judgment’ has
the equivalent meaning as the phrase ‘involving the merits,” and that the legislature meant te
use these phrases interchangeably.”).

Lanier did not immediately appeal from either intermediéte orders that ruled adversely
against ber on the standing issue. As a result, Section 14-3-330(1) requires Lanier to wait until
after the entry of the final foreclosure judgment to appeal that issue. Final judgment has not
issued. Thus, Lanier cannot maintain the current appeal.

Lanier’s decision to continue to raise the standing issue to the trial court (1) at the
hearing prior to the Supplemental Order granting Summary Judgment dated December 15,
2015 and (2) via a motion to reconsider that December 2015 order does not change the fact
that the appeal must be dismissed. The November 17, 2014 and November 5, 2015 orders
contain the operative rulings that would allow an immediate appeal under Section 14-3-330. In
fact, the December 15, 2015 order did not rule on the standing arguments again advanced by
Lanier. Rather, that order merely reiterated that the circuit court previously ruled on that issue
in the November 5, 2015 order.!

The November 17, 2014 order and the November 5, 2015 orders rejected Lanier’s
standing arguments and allowed for an immediate appeal, if Lanier so chose. Lanier did not
do so and now must comply with Section 14-3-330(1) that mandates that no appeal can be
perfected until after the final foreclosure judgment. Therefore, this appeal is premature. This

Court should dismiss.

! As a result, there was nothing for Lanier to reconsider in the December 15, 2015 order
related to standing, and the order denying the motion for reconsider does not afford an
opportunity for an immediate appeal for the same reason.
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NELSON MULLINS RILEY & SCARBOROUGH LLP

By:

Micfl\ae-‘.@%y
SC Bar No. 7293

E-Mail: michael.anzelmo@nelsonmullins.com

1320 Main Street / 17th Floor

Post Office Box 11070 (29211-1070)
Columbia, South Carolina 29201
803.799.2000

Attorneys for Respondent
Columbia, South Carolina

June F 2017
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STATE OF SOUTH CAROLINA I L [ ﬁ THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON DOCKET NO.

The Bank of New York Mellon, f/k/a The Ban}ll A G 2g

New York as successor-in-interest to JP)Morgan “

Chase Bank, N.A. as successor in interést bf i oF IRRIGE

merger to Bank One, N.A. as Trustee for | { - ,“ X .,Q’T 5-){} URT

Structured Asset Mortgage Investments Inc., ol

Mortgage Pass-Through Certificates, Series 2002-

AR4,

Plaintiff, COMPLAINT
(NON-JURY)
FORECLOSURE OF REAL ESTATE
MORTGAGE
Deficiency Judgment Demanded

V.

Cathy G. Lanier; Branch Banking and Trust - |

Company; Regions Bank; Q 0 1 3 C P 3 2 O 1 7 0 9

Defendant(s).
(006443-01216)
Plamtiff alleges:

1. This is an action for the foreclosure of a mortgage upon certain real estate in
Lexington County, South Carolina. | '

2. Pursuant to S.C. Code Section 33-15-101(b)(8) Plaintiff is a corporation or
other legal entity collecting debts and / or enforcing mortgages, security interests or other rights
in property securing debts.

3. Plaintiff has the legal right to enforce the negotiable instrument secured by the
Mortgage and is the real party in interest as defined by Rule 17(a) of the Soﬁth Carolina Rules of Civil

Procedure.

4. The Plaintiff’s serviéing agent for the mortgage loan described in this foreclosure
action is participating in the Home Affordable Modification Program ("HMP"), but the subject loan is not
eligible for modification because the borrower did not provide all necessary documents after those

documents had been requested.

5. Some lien on or interest in the real estate, the subject of this action, may be claimed



by the Defendant(s) herein.

6. The Defendant(s) herein described as judgment creditors have by filing said
judgments designated their attorney entering the judgment as fheir agent for service of process under the
provisions of South Carolina Code Section 15-35-840.

7. Heretofore, on or about August 2, 2002, Cathy G. Lanier made, executed and
delivered a certain Adjustable Rate Note ("Note") in the principal sum of $582,250.00, payable in
‘monthly installments.

8. In order to secure the péyment of the Note according to the terms and conditions
thereof, Cathy G. Lanier made, executed and delivered unto Mortgage Electronic Registration Systems,
Inc., as nominee for Southstar Funding, LLC d/b/a Capital Home Mortgage, its successors and assigns
(MIN 100190836100160022) a certain real estate mortgage ("Mortgage") covering the following.
described property and any and all iniprovements to the property, including but not limited to a
mobile/manufactured home:

All that certain piece, parcel or lot of land, together with improvements thereon, if any situate, lying and
being in the County of Lexington, State of South Carolina, the same being shown and designated as Lot
19 containing 1.01 Acre in Belle Chase Subdivision, on a plat prepared for Donald P. Jacobsen and Linda
T. Jacobsen by Arthur J. Weed, RLS, dated September 2, 1999 and recorded in the Lexington County
ROD Office in Book 0288 at Page 0342. Reference to said plat being made for a more complete and

accurate description.

This'being the same property conveyed to Cathy G. Lanier by deed of Donald P. Jacobsen and Linda
Jacobsen, dated August 2, 2002 and recorded August 12, 2012 in Book R7406 at Page 94.

Property Address: 172 Belle Chase Drive
: Lexington, SC 29072

TMS# *003428-01-019

9. The Mortgage was signed, witnessed and probated August 2, 2002; thereafter the
‘Mortgage was recorded in the Office of the RMC/ROD for Lexington County on August 12, 2002, in
Mortgage Book R7406 at Page' 97. This Mortgage was assigned to JPMorgan Chase Bank, National
Association by assignment dated March 4, 2012 and recorded March 29, 2012 in Book R15422 at Page
73. | -

10. The Mortgage evidences and secures the repayment of money advanced by Plaintiff
or its predecessor in interest to, or on behalf of, the mortgagor(s) and constitutes a purchase money first

lien on the mortgaged premises.
11, After all payments received by the Plaintiff have been credited to the subject loan, the



loan is in default and due for September 1, 2010, and the conditions of the Note and Mortgage have been
broken. Plaintiff elects to and does declare the entire balance of said indebtedness due and payable, and
that there is due on the Note and Mortgage as of September 1, 2010, the principal sum of $537,182.20,
with interest from August 1, 2010, advances, late charges, and also for the coéts and disbursements of this
‘action, including attorney's fees. | | '

12. Pursuant to South Carolina Code Sections 29-3-650 and 29-3-660, Plaintiff
. specifically demands or reserves its right to a personal or deficiency' judgment, unless heretofore or
hereafter released, against the Notemaker(s) hereby obligated for the above-described debt.

13. Pursuant to the terms of the Mortgage, Plaintiff has efnployed counsel to prosecute
this action and a reasonable value of services of counsel in this action is the sum as the Court may find
appropriate.

14. Plaintiff may be forced to pay sums for taxes and insurance and costs for securing the
property, which sums, according to the terms of the Mortgage, should be added to the amount of the debt.

15. Pursuant to the terms of the Mortgage and applicable state law, Plaintiff requests the
mortgage be foreclosed and that the property be sold at public auction in accordance with law, subject to
any liens for taxes, special assessments of record against such property, and- existing easements or
restrictions of record. _ '

16. The hereinafter named Defendant(s) may have some interest in or lien upon the
premises covered by the Mortgage set forth above, or some part thereof, but that such interests or liens are
junior and subsequent to the lien of Plaintiff's Mortgage or, if specified belbw, have been paid in full and
either should be satisfied of record or the lien released from the subject real estate. Said liens or interests
are of record in the Office of the RMC or Clerk of Court of the aforesaid county and are described as
follows: -

A. Branch Banking and Trust Company, by virtue of a mortgage given by Cathy
G. Lanier in the amount of $150,000.00, dated June 12, 2008, and recorded June 17, 2008 in Book
R12973 at Page 336. Also including any other liens they may have. '

B. Regions Bank, by virtue of a mortgage given by Cathy G. Lanier in the '
amount of $102,842.30, dated September 25, 2008, and recorded September 30, 2008 in Book R13175 at
Page 127. Also including any other liens they may have.

. C. Branch Banking and Trust Company by virtue of any deficiency they may
claim by Case 2010-CP-32-03622. Branch Banking and Trust Company is successor in interest to Branch
Banking and Trust Company of South Carolina.



WHEREFORE, having fully set forth its Complaint, Plaintiff prays that this Honorable
Court inquire into the matters as set forth herein and:
1) Under the direction of this Court, ascertain and determine the amount
due upon the Note and Mortgage held by Plaintiff together with attorney's fees and costs of this action.
@ Declare. Plaintiff's Mortgage a purchase money first lien and render
Jjudgment of foreclosure for the amount so found to be due and owing thereon, together with any ad
_ valorem taxes, or insurance premiums, and any other expenses which may be due and have been
advanced by Plaintiff, with reasonable attorney's fees, and for the costs of this action.
. 3 Order the reimbursement of all costs for inspecting and securing the

property incurred by the Plaintiff as a result of the delinquency.
4) Appoint a Receiver to collect the rents, issues, profits or designated

sums from the mortgagor(s), and/or the grantee(s) of the mortgagor(s), and/or tenant(s) occupying or

exercising control over the mortgaged premises and hold the same subject to the further order of this

Court.
®)] Under the direction of this Court, sell the mortgaged premises, bar

any equity of redempﬁon, and apply the proceeds of ‘é:ale as follows:
First, to the costs and expenses of the within action and sale;

Second, to the payment and discharge of the amount due on Plaintiff's

' Note and Mortgage, together with attorney's fees as aforesaid; and »
Third, to the distribution of any surplus pursuant to Rule 71, of the South »

Carolina Rules of Civil Procedure;
(6) Issue an order directing the Sheriff of Lexington County, South

Carolina, to place the successful purchaser at said foreclosure sale in possession of the property should

- the same become necessary;



N Order such other and further relief as may be just and proper.

.

Rogers Townsend & Thomas,

ATTORNEYS FOR PLAINTIFF

Samuel C. Waters (SC Bar #5958) Cheryl H. Fisher (SC Bar #15213)
Reginald P. Corley (SC Bar #69453) Jennifer W. Rubin (SC Bar #16727)
Ellie C. Floyd (SC Bar #68635) Michael P. Morris (SC Bar #73560)
Eve Moredock Stacey (SC Bar #5300) Robert P, Davis (SC Bar #74030)
William S. Koehler (SC Bar#74935) Vance L-Bfabham, Il (SC Bar #71250)
Jaclynn B, Goings (SC Bar #77501) rew W. Montgomery (SC Bar #79893)
Andrew A. Powell (SC Bar #100210) John F. McLeod, IV (SC Bar # 100693)
Mary Powers (SC Bar #16534) J. Pamela Price (SC Bar # 014336)

220 Executive Center Drive Post Office Box 100200 (29202)
Columbia, SC 29210 : (803) 744-4444

Columbia, South Carolina
May 16, 2013



NOTICE

. As of April 30, 2013, you owe $591,312.25. Because of interest, late charges, attorney fees and other
charges that vary from day to day, the amount due on the day you pay may be greater.

. The Bank of New York Mellon, f/k/a The Bank of New York as successor-in-interest to JPMorgan
Chase Bank, N.A. as successor in interest by merger to Bank One, N.A. as Trustee for Structured Asset
Mortgage Investments Inc., Mortgage Pass-Through Certificates, Series 2002-AR4 is the Creditor to
whom the debt is owed. JPMorgan Chase Bank, National Association is the servicing agent for the

Creditor to whom the debt is owed.

. The debt described in this ‘notice will be assumed to be valid by the Creditor's law firm unless you, the
Consumer, within thirty (30) days after the receipt of this notice, dispute the validity of the debt or any
portion thereof.

. If you, the Consumer, notify the Creditor's law firm in writing within thirty (30) days of the receipt of
this notice that the debt or any portion thereof is disputed, the Creditor's law firm will obtain verification
of the debt, and a copy of the verification will be mailed to you, the Consumer, by the Creditor's law

firm.

. If the Creditor named in this notice is different from the original Creditor, and if you, the Consumer,
make a written request to the Creditor's law firm within the (30) days from the receipt of this notice, the
name and address of the original Creditor will be mailed to you by the Creditor's law firm.

. This notice should not be construed as a thirty (30) day grace period. If, in writing, you dispute the debt
or any portion thereof or if, in writing, you request the name and address of the original creditor within
the thirty (30) day period that begins with your receipt of this notice, the law requires the Creditor's law
firm to suspend its efforts (through litigation or otherwise) to collect the debt until the Creditor's law

firm mails the requested information to you.

. This notice pertains to your dealings with the Creditor's law firm as a debt collector. It does not affect
your dealings with the court, and in particular it does not change the time at which you must answer the
complaint. The summons attached to the complaint is a command from the court, not from the
Creditor's law firm, and you must follow its instructions even if you dispute the validity or amount of the
debt. The advice in this notice also does not affect the Creditor's law firm's relations with the court. The
Creditor's law firm may file papers in any such suit according to the court's rules and the judge's

instructions.

. This is an attempt to collect a debt, and any information obtained will be used for that purpose. The

* information provided in paragraphs 1 and 2 above has been provided to us by the Creditor or Servicer.
If you have previously received a discharge in bankruptcey, this notice is not and should not be construed
as an attempt to collect a debt but only as an attempt to enforce a lien.



STATE OF SOUTH CAROLINA F " L IB THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON DOCKET NO.

The Bank of New York Mellon, f/k/a THE B of 7| A 1 28
New York as successor-in-interest to JPMorgan '
Chase Bank, N.A. as successor in interest by 14 A CWRRIGS
merger to Bank One, N.A. as Trustee for CI.LERK 0| COIIRT
Structured Asset Mortgage Investments Incl,” XING TN SC
Mortgage Pass-Through Certificates, Series 2002-
AR4,

Plaintiff, 'NOTICE OF FORECLOSURE INTERVENTION
Deficiency Judgment Demanded

V.

Cathy G. Lanier; Branch Banking and Trust

‘Company; Regions Bank; | 2 0 ; 3 CP 3 2 01 70 9

Defendant(s).

(006443-01216)
* PLEASE TAKE NOTICE THAT pursuant to the South Carolina Supreme Court Administrative

Order 201 1'-05-02-01; you may have a right to Foreclosure Intervention.

To be considered for any available Foreclosure Intervention, you may communicate with and
otherwise deal with the Plaintiff through its law firm, Rogers Townsend & Thomas, PC.

Rogers Townsend & Thomas, PC represents the Plaintiff in this action. Our law firm does not
represent you. Under our ethical rules, we are prohibited from giving you any legal advice.

You must submit any requests for Foreclosure Intervention consideration within 30 days from the
date you are served with this Notice. IF YOU FAIL, REFUSE, OR VOLUNTARILY ELECT NOT
TO PARTICIPATE IN FORECLOSURE INTERVENTION, THE FORECLOSURE ACTION

MAY PROCEED. é{\

Rogers Townsend & Thomas, PV

ATTORNEYS FOR PLAINTIFF

Samuel C. Waters (SC Bar #5958) Cheryl H. Fisher (SC Bar #15213)
Reginald P, Corley (SC Bar #69453) Jennifer W. Rubin (SC Bar #16727)
Ellie C. Floyd (SC Bar #68635) Michael P. Morris (SC Bar #73560)
Eve Moredock Stacey (SC Bar #5300) Robert P, 1§ (SC Bar #74030)
William S. Koehler (SC Bar#74935) Vancg L. Brabham, III (SC Bar #71250)
Jaclynn B. Goings (SC Bar #77501) Andrew W. Montgomery (SC Bar #79893)
Andrew A. Powell (SC Bar #100210) John F. McLeod, 1V (SC Bar # 100693)
Mary Powers (SC Bar #16534) J. Pamela Price (SC Bar # 014336)

220 Executive Center Drive Post Office Box 100200 (29202)
Columbia, SC 29210 (803) 744-4444

Columbia, South Carolina
May 16, 2013
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS

e u™ JUDICIAL CIRCUIT
COUNTY OF LEXINGTON ) ! !e E D

) CASE NO.: 2013-CP-32-01709

The Bank of New York as successor-in-

e P
Interest to JPMorgan Chase Bank, N. A? Figﬁh nCFACRORL}E RT ,
As successor-in-interest by merger to | § \;#3TCH SC ANSWER TO COMPLAINT
Bank One, N.A. as Trustee for Structured)

The Bank of New York Mellon, a2 301 20 P Z 98 j

Asset Mortgage Investments Inc., )
Mortgage Pass-Through Certificates, )
Series 2002-AR4, )
)
Plaintiff, )

) DEMAND FOR JURY TRIAL

Vs. ) '

’ )
Cathy G. Lanier; Branch Banking and )
Trust Company; Regions Bank, )
)
Defendants. )
)

]

| Defendant, Cathy G. Lanier (hereafter “Defendant”), hereby files her Veriﬁed Answers and
Affirmative Defenses as stated herein in responsé to Plaintiff Complaint and specifically states as
follows: |
ANSWERS
1. The allegation in Paragraph One (i) of Plaintiff’s Complaint is a conclus.ion of law in which
no response is required but if a specific answer is required and after an extensive research '
and investigation Defendant does not have sufficient knowledge or information, to form a
belief as to the truth of the allegation contaiaed in Paragraph One (1) of the Plaintiff's |
Complaint; and if an answer is requirea then Defendant hereBy DENIES specifically the
allegation(s) in Plaintiff’s P&agaph One (1) and demands strict proof at the time of trial.

2. The allegation in Paragraph Two (2) of Plaintiff’s Complaint is a conclusion of law in which

2013-CP-32-01709 ANSWER TO COMPLAINT . : Page |



no résponse is require&l but if a spécific answer is reQuired and after an extensive research
and investigation Defendant does not have sufficient knowledge or iﬁformation, to form a
belief as to the truth of the first allegation contained in Paragraph Two (2) of the Plaintiff’s
Complaint; and if an answer is required then Defendant hereby DENIES specifically the
allegation(sj in Plaintiff’s Pafagraph Two (2) and demands strict proof at the time of trial
inclﬁding and not limited to proving their debt-collection aﬁd mortgage enforcernent status.

3. The allegation in Parégraph Three (3) of Plaintiff’s Complaint is a conclusion of léw n
which no response is required butif a specific answer is required and after an extensive
research and investigation Defendant does not have sufficient knowledge or information, to
foﬁn a belief as to the iruth of the first allegation contained in Paragraph Three (3) of the
Plaintiff's Complaint; and if an answer is required then Defendant hereby DENIES
specifically the ailegation(s) in Plaintiff’s Paragraph Three (3) and demands strict proof at
the time of trial including and not limited to proving their legal right to enforce an: alleged
negotiable instrument secured by alleged mortgage and strict proof that they are the real
party in interest as defined by Rule 17(a) of the South Carolina Rules of Civil Procedure.

4. The allegation in Paragraph Four (4) of Plaintiff’s Complaint is a conclusion of law in which
no response is required but if a specific answer is required and after an extensive research
and investigation Defendant does not have sufficient knowledge or information, to form a
belief as fo the truth of the first allegation contained in Paragraph Four (4) of the Plaintiff's
Complaint; and if an answer is required then Defendant hereby DENIES spéciﬁéally the
allegation(s) in Plaintiff’s- Paragraph One (1) and demands strict proof at the fime of trial.
Defendant further stafes for the record that there has been no request to provide documents
of any kind from Plaintiff, and Defendant was unfamiliar with even the name “The New

York Bank of Mellon” prior to receiving this complaint. Plaintiff has not complied with the

2013-CP-32-01709 - ANSWER TO COMPLAINT ' Page2



HMP program reqﬁirements of law in SC.

5. The .allegation in Parégraph Five (5) of Plaintiff’s Complaint is a conclusion of law in which
no response is required but if a specific answer is required and after an extensive research
and investigation Defendant does not have sufficient knowledge or information, to form a
belief as to the truth of the first allegation contained in Paragraph One (1)‘0f the Plaintiff's
Complaint; and if an answer is required then Defendant hereby DENIES specifically the
allegation(s) in Plaintiff’s Paragraph Five (5) and demands strict proof at the time of trial

" including and not limited to proving the existence of a legal and valid lien or interest in real
estate which may be claimed by Plaintiff or anyone.

6. The allegation in Paragraph Six (6) of Plaintiff’s Complaint is a conclusion of law in which
no response is required but if a specific answer is required and after an extensive research
and investigation Defendant doe;s not have sufficient knowledge or information, to form a
belief as to the truth of thé first allegation contained in Paragraph One (1) of the Plaintiff's
Complaint; and if an answer is required then Defendant hereby DENIES specifically the
allegation(s) in Plaintiff’s Paragraph Six (6) and demands strict proof at the time of trial.

7. The allegations contained in Paragraph Seven (7) of Plaintiff’s Complaint are conclusions of
law and no response is required and if a response is required then Defendant herein
categorically DENIES all the allegations in Paragraph Seven (7) including and not limited
to the allegation that Defendant ever received any value and/or ever execqted and delivered
any legal note on/or about August 2, 2002 becoming legally indebted to Plaintiff for the
sum of $582,250.00 indebted and hereby demands strict proof at time of trial including and
not limited to the genuine executed promissory note, accounting ledgers showing all
payments (debits and credits) and all set offs according to GAAP and FAS 140.

8. The allegations contained in Paragraph Eight (8) of Plaintiff’s Complaint are conclusions of
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law and no response is required and if a response is required then Defendant herein
categorically DENIES all the allegations in Paragraph Eight (8) including and not limited to
the allegation that Defendant ever received any value and/or ever executed and delivered |
any legal mortgagé to parties named in Paragraph Eight (8). Defendant recognizes only one
named party from this paragraph, and received no notices of assignments or transfers of a
purported mortgage and hereby demands strict proof at time of trial including and not
limited to the genuine éxecuted signature of -the Defendant and documented proof of
involvement of any of the named parties in Paragraph Eight (8). Further Defendant requires
proof of an executed mortgage, accouﬁting ledgers showing all payments (debits and credits)
and all sét offs according to GAAP and FAS 140. |

9. The allegations contained in Paragraph Nine (9) of Plaintiff’s Complaint are conclusions of
law and no response is required and if a response is required then Defendant herein

a categorically DENIES all the aﬂegations in Paragraph Nine (9) including and not limited to

the allegati(;n that Defendant ever received any value and/or ever executed and delivered
any legal mortgage on/or aboﬁ.t August 2, 2002 becoming legally indebted to Plaintiff.
Defendant further denies that a legal Mortgage was ever recorded pursuant to the UCC
§9203 in the Register of Deeds Office of Lexington County Defendant ami récognizes none
of the named parties from this paragraph, and received no notices of assignments or transfers
of a purported mortgage and hereby demands strict proof at time of trial including and not
limited to the genuine executed signature of the Defendant and documented proof of
involvement of any of the named parties in Paragraph Nine (9). Nothing presented by
Plaintiff proves that the alleged note and/or mortgage were ever in possession of any bank n
named in the Complaint or were indeed accepted or transferred in any means (such as by a

merger or acquisition). That is only hear-say evidence and not admissible in court as
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0.

11.

12.

13.

14.

evidence or to prove standing and/or holder in due course status.

The allegations éon‘tainéd in Paragraph Ten (10) are nothing but conciixsions of law iﬁ which
no answer is requiréd and if an answer is required then the Defendant, hereby denies that a
legal Mortgage even does exiét sb therefore strict proof is hereby demanded at time of trial
including and not limited to the original genuine executed copy of any legal mortgagé from

any and all Plaintiffs securing such lien on the alleged subject property.

_ The allegations contained in Paragraph Eleven (11) of Plaintiff’s Complaint are conclusions

of law and no response is required and if a reSponse is required then Defendant hereby'
catégorically DENIES all the allegations in Paragraph Eleven (11) including and not limit'ed'
to the alleged loan that was allegedly pa’st-due for $537,182/20 as reflected by Fhe records of _
Plaintiff and at time of trial Plaintiff must prove the payable sum of $537,182.20 plus

interest and all other additional costs and further Plaintiff must pro?e all these allegations at
time of trial.

The allegations contained in ?aragraph Twelve (12) are hereby DENIED and Defendant
further demands strict proof at time of trial that Plaintiff had the right to invoke foreclosure |
and the right to seek personal judgment against the Defendant and further demands at time

of trial proof of any liability under any such debt. | |

The allegations contained in Paragraph Thirteen (13) are hefeby DENIED and Defendant
further demands strict proof at time of trial that Plaintiff had the right to employ counsel to
prosecute this action and demands strict proof at time of trial.

The allegations contained in Paragraph Fourteen (14) of Plaintiff’s Complaint are

conclusions of law and no response is required and if a response is required then Defendant
hereby denies all &e allegations contained in Paragraph Fourteen (14) and Defendant hereb};

demands proof that Plaintiff have any legal right to seek sums for taxes and insurance and
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15.

16.

costs for securing the property or has any rights to seek monetary relief against Defendant
and must i)roye a legal indebtedness. Defendant currently resides at the property in
question, and supplies required insurance and maintenance thereby:

The allegations contained in Paragraph Fifteen (15) of Plaintiff’s Complaint are conclusions
of law and no résponse is required and if a response is required then Defendant hereby
denies all the allegations contéiﬁed in Paragraph Fifteen (15) and Defendant hereby
demands proof that Plaintiff has any legal right to seek or enforce a foreclosure action and
subsequent public auction sale. Defendant hefeby derﬁands strict proof at trial of
Defendant’s legal indebtedness and Plaintiff’s legal right to foreclose on Defendant’s
property. |

The allegations contained in Paragraph Sixteen (16) of Plaintiff’s Complaint are conclusions
of law and no response is required and if a response is required then Defendant hereby |
denies all the allegations contained in Paragraph Sixteen (16) and Defendant hereby
demands proof at trial that aﬁy named junior or subsequent lien is legal and owing to any of

the named additional Defendants.

AFFIRMATIVE DEFENSES

At this time, Plaintiff has produced no verifiable proof or evidence to bring this case.

Defendant thereby reserves the right to amend, alter and add to Affirmative Defenses based on

documentation requested of and produced by Plaintiff. Defendant’s defenses are likely to include

violations of 15 USC § 1692e, all séctions; potential violations of RESPA, TILA, Fair Debt

Collections Act; instances of fraud, slander of title and others as evidence is gathered.
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WHEREFORE, Defendant respectfully requests the following:

a.

o

o

bens]

aa

h.

i

A temporary restraining order, preliminary and permanent injunction preventing
Plaintiff, or anyone acting under or in concert with them, from collecting on the alleged
subject loan and frorﬁ causing the Property to be sold or assigned to a third party; and
For an order stﬁting that Plaintiff must not report to any credit reporting agency anything
of a negative nature against Defendaﬁt, and that they must repair any previously reported
negative information.; and

Damages according to outlined violations above; and

‘\Require that the Plaintiff produce ﬂ1e original accounting ledgers to prove any
indebtedness on behalf of the‘Dcfendant; and | |

Require that Plaimiff respond fully and timély to Debt Dispute letter/QWR mailed to
Plaintiff’s attorney by registered mail_ on June 20, 2013; and

Supply to the Defendant the list and business contact information fof their expert and lay
witnesses; and

Supply to the Defendant a sworn statement of their statements to be presented in éourt;
and

Force Plaintiff to comply w'ith. a good faith effort for discovery; and

Require Plaintiff to produce documentation proving they have not been involved in
misconduct regarding the Libor Rate manipulation scheme as evidencéd in the ongoing
investigatiori in which Barclays has been fined nearly $500M, JPMorgan Chase has been
sued and this scandal is predicted to implicate other global financial institutions such as

Plaintiff'; and -

! “In case you haven’t heard, 16 banks that heli) set the London interbank offered rate, or Libor, are being sued by a
smaller bank called Berkshire Bank of New York over allegations they conspired to manipulate the rate for short-term
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j- Defendant hereby demands a Trial by Jury: and

k. Produce any and all accounting records to prove that the Plaintiff complied with their
contract the way thaf_ their complaint alleges that they do; and

l.  Enforce the South Carolina Rules of Court and the South Carolina Rules of Evidence:
and 5

m. Allow the Defendant to produce her expert and lay witnesses and other written material
to show that the Plaintiff did not comply with any of their terms and conditions for
Defendant has never had a 16an indebtedness relationship with the Plaigtiff; and

n. Dismiss this case and grant judgment in favor of the Defendant for the Plaintiff lacks
sufficient admissible evidence to prove their case.

- DATED this 20th day of June, 2013.

Respectfully submitted,

CATHY &LANIER, Pro Se

Cathy G. Lanier

172 Belle Chase Drive

Lexington, SC 29072
. 803-315-3636

803-359-7031 (fax)

cathy @tsisc.com

Pro Se

Lexington, SC
June 20, 2013

gains on derivatives. Three of those banks, Citi, Bank of America and JPMorgan Chase hold about a quarter of all the
deposits in the U.S.” Will Your Bank Be Sued over Libor?, Claes Bell, Bankrate.com
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
11™ JUDICIAL CIRCUIT .
COUNTY OF LEXINGTON
_ \ CASE NO.: 2013-CP-32-01709
The Bank of New York Mellon, f/k/a :
The Bank of New York as successor-in-

Interest to JPMorgan Chase Bank, N.A.

As successor-in-interest by merger to OBJECTION TC PLAINTIFE’S
Bank One, N.A. as Trustee for Structured) MOTION TO STRIKE AND MOTION FOR
Asset Mortgage Investments Inc., ORDER OF REFERENCE

Series 2002-ARd, : -
Plaintiff, : @ @ [ E‘j‘;Y
Vs. _
Cathy G. Lanier; Branch Banking and ' R

)

)

)

)

)

)

)

)

)

Mortgage Pass-Through Certificates, )
)

)

)

)

)

)

Trust Company; Regions Bank, )
)

)

Defendants.

Defendant, Cathy G Lanier, hereby objects to Plaintiff’s Motion to Sl;ril’ce. and Motion for
Order of Reference in its entiréty, and respectfully requests the court to hear Defendant’s Motion to
Dismiss filed in this case.

Defendant and Plaintiff have comuﬁcated in Defendaﬁt’s efforts to establish whether of
not Plaintiff has standing to bring this case and whether there exists now, or ever existed a
creditor/debtor relationship between Plaintiff and Defendant. Pursuant to that comrﬁunication,
Plaintiff invited Defendant to view what Plaintiff represented to be the original note and ﬁlortgage
held by Plaintiff. Defendant, with a witness, visited the offices of Plaintiff’s counsel on October 17,
2013 to view and insped these documents. Defendant was presented with three (3) documents,

. represented by Plaintiff's counsel as the originél “wet-ink” mortgagé and note. There was also a

document called an Allonge. Upon examination with a 10 power magnifier, Defendant concludes
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that these documents were no more than machine copies, and should Plaintiff choose to continue
this case, Defendant will hire a documents expert to testify as to the validity of these documents.
since they are riot originals as represented by Plaintiff and its counsel. Plaintiff and its counsel is
hereby cautioned that should they 'pursue an attempt 'fo claim these are original documents, that
Defendant will have no CHoice but to pursue perjury action agaiﬁst both tﬁe Plaintiff and its
counsel/agent. |

-As Defendant has pointed out in her Motion to Dismiss, Defendant has requested and has
beeﬁ provided no proof of any claim or legal indebtedness (i.e. a legal mortgage or note) by Plaintiff
and knows of no debtor/creditor relationship between Plaintiff and Defendant.

Plaintiff had no sianding at the time of filing Lis Pendens and queélosure documents related
to this lawsuit. Upon hlfoﬁnatidn and belief, .if a legal note ever existed, Defendant avers that
MERS was merely the nominee and mortgagee for the purpose of recording, and MERS never held
the purported note before commencing the foreclosure action. (There is also evidence the mortgage
and note were bifurcated, rendering the mortgage void.) MERS then proceeded to file fraudulent
assignments to JPMorgan Chase Bank, NA (Exhibit A) and subsequently to the Bank of New York
Mellon (Exhibit ﬁ). Chase then filed a fraudulent assignment also to Bank of New York' Mellon
(Exhibit C). “Regardless of pfactice of recent years, the broad language of the mortgage document
purported to have been legally issuéd (which is still up for debate), cannot overcome the
requirement that the foreclosing party be both the holder and assignee of the subject mortgége, and
the holder or assignee of the underlying note, at the time the action is commenced.”' Although
MERS (or someone acting on behalf of MERS, and potentially using “robo-signed” documents)

rushed to file assignments to JPMorgan Chase and to the Bank of New York Mellon in order to pass

Y1n re Bank of New York V Silverberg, Appellate Court, Second Judicial Department, Supreme Court of the State of
New York
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“under the wire” of thé dates of their planned Lis Pendens and Foreclosure actions (thereby
manufacturing documents for the purpose of litigation), upon information and beliet, Defendant
avers MERS was never the lawful holder or assignee of the purported note described and i&entified
in these actions, therefore the assignments are null and MERS was without authority to assign the.
power to fofeclo,se to the Plaintiff. |
Coﬁséquently, the Plaintiff failed to show that it Had standing to foreclose, if, in fact there
was ever a legal note or mortgage associated with the subject property. In re Bank of New York V
- Silverberg, Appellate Court, Second Judicial Department, Supreme Court of the State of New York,
the judge wrote, “MERS purportedly holds approximately 60 million mortgage loans (see Michael
Powell & Gretchen Morgenson, MERS ? It May Have Swallowed Your Loan, New York Times,
March 5, 2011), and is involved in the origination of approximately 60% of all mortgage loans in
the United States (see Peterson at 1362; Kate Berry, Foreclosures Turn Up Heat on MERS, Am.
Baﬁker, July 10, 2007, atv 1). This Court is mindful of the ixﬂpact that this decision may have on the
mortgage industry in New York, and perhaps the nation. Nonetheless, the law must not yield to
expediency and the convenience of lending institutions. Proper procedures must be followed to
ensure the reliability of the chain of ownership, to secure the dependable transfer of properiy, and to
_ assure the enforcement of the rules that govern real property.” Therefore, the Court ruled in favor
of Defendants and reversed the lower cqui‘t’s decision. The foreclosure case was dismissed.
Furthér, in r;e Federal Home Loan Mortgage Corpération v. Schwartzwald, et al, 2012-
OHIO-5017, the Ohio Supreme Court reversed the decision of the Court of Appeals. The Court -
‘held thc_: standing issue was a jurisdictional one. Because the mortgage had not been properly
assigned at the time the foreclosure complaint was filed, the plaintiff did not have standiﬁg to file
the cdmplaint. St;mding is necessary before the Court has jurjsdiction to hear the case. Sinceitisa

jurisdictional requirement, standing as of the date the foreclosure complaint was filed is the
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~ determining factor. The later assignments, even if before judgment was enteréd, does not cure the
defect. Standing has to exist at the time the case is filed, and if it does ‘not exist, the jurisdiction of |
the common pleas court is not invoked. A court without jurisdiction cannot enter anjf judgmeﬁt
(except one dismissing the case for lack of jurisdiction). In re Patton v. Diemer, 35 Ohio St. 3d 68
(1988).

As recently as July 31, 2013, a ruling from the Ninth Judicial Circuit Court of Common
Pieas of Charleston, SC drives home the fact that the Plaintiff in a case such as this one must have
standmg to pursue a foreclosure. In re Deutsche Bank National Trust Company, et al. v. Heinrich,
(2013). As in the Charleston case, Plaintiff in this case has attempted to promote the idea.that the
mortgage follows the note. However, as shown iﬁ precedent from the United States Supreme
Court’s decision in Cd}'penter V. Longan, 83 U.S. 271, 16 Wall. 271, 21 L.Ed. 313 (1872) which the
Court found “clearly supports the notion that the Plaintiff must own the Note and the Mortgage to
foreclose on the property.” The Court determined that “Plaintiff failed to show that it owned the
- Mortgage at the time thé Complaint was filed.” The Court stated: “It is clear that to have standing
in this foreclosure case, Plaintiff must ﬂof only be the holder and owner of the original Note, but
also the Mortgage as well. |

According to preliminary findings in a forensic audit of the note and mortgage Defendant
has ordered, Plaintiff’s Complaint in this case fails to meet this. criteria. Plaintiff lacks standing to
initiate and prosecute the foreclosure, and dismissal pursuant to Rule 17(a) and Rule 12(b)(6)
SCRCP is appropriate.” This ruling is based on foreclosure law from the United States Slipfémt:

N

Court, which tramps any contrary state law which does not require the foreclosin’g Plaintiff to own
both the Note and the Mortgage at the time that the foreclosure Complain¥ is filed. Defendant

would assume this Court would stand in agreement with the U.S. Supreme Court in this case.
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Defendant has offeréd case law and evidence indicating that Plaintiff has no standing in this
case, and has asked for this action to be dismissed accordingly. However, should Plaintiff continue
to pursue this action, Defendant establishes her right to due process and a trial by a jury of helj peers
in order to overcome the bias against pro se litigants that has been experienced in the Courts of
Léxington Coﬁmy, and to ensure that the fraudulent behavior of the Plaintiff in this, and likely
countless other similar, actions is exposed and tﬁe citizens of Lexingion County are protected from
these fraudulent acts.

The Seventh Amendment to the Constitution of the United States preserves the right of a
trial by jury. Defendant has properly demanded such. Many states are nbw considering the
constitutionality of jl'lry'trial waivers, as they are forced upon consumers pre-litigation. As sﬁch, ‘

| they are unenforceable. They are certainly unenforceable when the entire éontract is invalid, or
when there are other causes at law to be considered other than the equitable concerns of a
foreclosure. In this case, it appears to Defendant that Plaintiffs have no standing, and would
commit further fraud in an attempt to prove standing where none exists. This moves the case out of
the equitable court, and into a legal court where a jury trial is guaranteed and presefved for the
Defendant.

US Bank haé a history of attempting to deny jury trials to its Defendams by attempting to

pull all facets of its cases into equitable actions, even when they clearly cite legal causes of action
‘anda legal remedy (monetary damages). Even when granted this denial, US Bank hag lost in the
US Court of Appeals. As an example; in re Lucas v. U.S. Bank, N.A., No. 28501-1102-CV-78,
N.E.2d, US Bank attempted to deny Lucas their right to trial by jury. Citing in re Songer v. Civitas
Bank, 771 N.E.2d 61, 63, the Court of Appeals concluded that the essential featurés of the present

case were not equitable. Lucas, 932 N.E.2d at 245. The court interpreted Songer to require courts to
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~ engage in a case-by-case analysis of the various claims and not to use brig_ht-line rules based on
specific causes of action. /d. at 244. The Court of Appeals first noted that “the vast weig_ht of
authority holds that foreclosure actions are essentially equitable.” Id. (citing Songer, 771 N.E.2d at
69). The court then acknowledged that the Lucases’ first affirmative defense—that U.S. Bank failed
to produce the original promissory note and properly executed assignmen_ts to prove its security
interests—was “so intertwined with a foreclosure action” that it was also a matter of equity. Id.
But the Court of Appeals reached a different conclusion on the remaining defenses, counterclaims,
and third-party claims. It noted that those claims were grounded in federal and state statutory law
and state common law and wére all legal causes of action, and that the majority of the relief
requested was money damages, a legal remedy. /d. The Court of Appeals added that the nature of
these claims is different from U.S. Bank's foreclosure action because the claims are based, in part,
on consumer protection statutes designed to provide meaningful disclosure of information and to
protect borrowers from abusive, unfair debt collection practices. /d. at 244-45. The court noted that
the purposes behind the consumer protection statutes were —'not only to make the consumer '
whole, but also to deter practices and behavior that negatively impact society.” Id. at 245. The Court
of Appeals accordingly reversed the order of the trial court with instructions to grant the Lucases’
motion for a jury trial on the legal claims. Id. |
Defendant has clearly stated claims that are legal in nature, and for which money damages
are warranted. Therefore, Plaintiff’s request that Defendant be denied a. jury trial must be denied.
Should this case move forward after the clear jurisdictional and standing issues, Defendant
reserves to right to bring forth other issues of irregularity in this case, notwithstanding that Plaintiff
has no evidence proving that Defendant ever entered into a business relationship with them.

Defendant denies signing any documents referred to by Plaintiffs in their Complaint (UCC 3-308).
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Defendant states that she has never executed any legal indebtedness instrument with Plaintiff or its

purported predecessors.

WHEREFORE, Defendant respectfully requests that the Court, based on lack of standing of

Plaintiff and lack of jurisdiction of this Court, dismiss this case, void any purported mortgage

claimed by Plaintiff and award quiet title to Defendant, as well as money darhages based on

violation of RESPA and TILA laws, Violation of Good Faith and Fair Dealing and other causes as

may be discovered as Defendant’s forensic audit of Plaintiff’s actions and practices continues.

Defendant also requests that there be a permanent injunction put in place to prevent Plaintiff and its

claimed predecessors from bringing a foreclosure (or other action having the same effect) against

this Defendant in the future.

DATED this 28th day of October, 2013.

CASE NO.: 2013-CP-32-01709

‘Respectfully submitted,
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CATHY G/LANIER, Pro Se

Cathy G. Lanier

172 Belle Chase Drive
Lexington, SC 29072
803-315-3636

- 803-359-5031 (fax)

cathy@tsisc.com
Pro se

Objection to Motion to Strike
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS/ /

3

Lol &
""" ;-.N } ’
- COUNTY OF LEXINGTON | Case No. 2013-CP-32-0170g)y i o
. SOy v [':) [‘7.: n

Thé Bank of New Yotk Mellon, f/k/a The Bank of
New York as successor-in-Interest to.JPMorgan
Chase Bank. N.A. as successor-in-inferest by
merger to Bank One, N.A. as Trustée for Structured
Asset Mortgage Investments Inc., Mortgage Pass-
Through Cettificates, Series 2002-AR4,

Plai'nt'ifff;
VS.

Cathy G. Lanier; Branch Banking and Trust
Company; Regions Bank,

Defendants.

| PLAINTIFE’S MOTION TO STRIKE
.DEFENDAN-T CATHY G. LANIER’S AMENDED ANSWER TO.COMPLAINT

Pursuant to Rule 12(), and 15, SCRCP, Plaintiff moves for an order striking Deflendant
Cathy G. Lanier’s (“Deféndant”)‘ Amended Answer to Complaint dated January 6, 2014
(“Amended Answer™),

'Th‘i‘s,-is a foreclosure action of residential property owned by Defendant. In reé_ponse to
the Complaint filed by Plaintiff, Déféndant filed an Answer on Juné 20, 2013 (“Answer’), in
4which she alleged that Plaintiff had failed to produce proof that it had standing to bring this.
foreclosure action. She also. stated that she had. defenses to the foreclosiire including, “RESPA,

TILA, Fair Debt Collection Practices Act, instances of fraud, slander of title, and others as
evidence is gathered.™

Because Defendant stated no allegations to support her defenses or counterciaim, Plaintiff

filed a Motion to Strike Defendant’s Answer. Shortly thereaftér, Defendant filed a Motion to
1




Dismiss Plaintiff’s Complaint, arguing that Plaintiff had failed to prove that it had standing to
pursue the foreclosure. Both motiéns we‘re heard on December 11, 2013, and at the hearing, the
Court orally granted Plaintiff’s Motion and denied Defendant’s Motion. Plaintiff submitted a
proposed order to the Court on or about December 31, 2013, and in response, Defendant filed an
“Objection to Proposed Complaint™ and her Amended Answer.

However, Defendant did not seek leave of the Court to file the Amended Answer and her
opportdnity to file an amended pleading has passed. See Rule 15(a). Even if Defendant were to
file a. motion for lea.ve to file the Amended Answér, her requést should be denied. Rule 15(a)
prt;)vides that “leave shall be freely given when justice so requires and does not prejudice the
party,” but a motion to amend should be deﬁied when the-amendment would be futile. Here,
Defendant purports to assert at least fifteen (15) defenses or counterclaims against Plaintiff, all of
which are based on Defendant’s allegation that Plaintiff is not fhe real barty in interest and does-
not have standing to pursue the foreclosure action. Even if Plaintiff’s allegation was true, which

it is not, éuch a fact does not support Defendant’s defenses or counterclaims, and her Amended
Answer should be stricken as futile.
| Based on the foregoing, Plaintiff requests that the Court strike Defendant's Amended

Answer, and grant such other and further relief as may be just and proper.

AYNSWORTH SINKLER BO}YD, P.A.

By: . @, /\ /\
" James Y. Becker
Mary M. Caskey
1201 Main Street, Suite 2200
Post Office Drawer 11889 (29211-1889)
Columbia, South Carolina 29201
(803) 779.3080

January 21, 2014

Agtorneys for Plaintiff
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COUNTY OF LEXINGTON Case No. 2013- CP 32 01709
2014 JAN 22 30

The Bank of New York Mellon, f/k/a The Bank of .
New York 4s successor-in-Interest to JPMorgan L—‘] h
Chase Bank: N.A. as successor-in=interest by - - [©
merger to Bank One, N.A. as. Trustee for Structured
Asset Mortgage Investments Inc., Mortoage Pass- -
Through Cemﬁcales Series 2002-AR4,

H A CARR
RiCOE et

Plaintiff,
VS,

Cathy G. Laniér; Branch Banking and Trust
Company; Regions Bank,

De‘fendam"s.

CERTIFICATE OF SERVICE

I, the undersigned employee of Haynsworth Sinkler Boyd P.A., do hereby cemfy that 1
have caused the foregoing to be served via U.S. mail, postage plepald or by orhe; delivery as
indicated, to-all parties of record at the addresses shown below.

Document: Plaintiff's Motion to Strike Defendant Cathy G. Lanier’s
Amended Answer to Complaint

Parties of Recoid

Cathy G. Lanier

172 Belle Chase Drive
Lexington, SC 29072
Defendant Pro-Se

N

HAYNSWORTH SINKLER BOYD, P.A.

ﬁ;f%oﬂc , /&"“"A'

Brenda Black

January 21,2014
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON Case No. 2013-CP-32-01709

The Bank of New York Mellon, f/k/a The Bank of
New York as successor-in-Interest to JPMorgan
‘Chase Bank. N.A. as successor-in-interest by
merger to Bank One, N.A. as Trustee for Structured
Asset Mortgage Investments-Inc., Mortgage Pass-
Through Certificates, Series 2002-AR4,
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Plaintiff,

. VS,

Cathy G. Lanier; Branch Banking and Trust
Company; Regions Bank,

Defe_ndants. .

-
’

ORDER DENYING DEFENDANT CATHY G. LANIER’S MOTION TO DISMISS AND
- GRANTING PLAINTIFF’S MOTION TO STRIKE AND MOTION FOR
ORDER OF REFERENCE

This matter is before the Court on the motion of Defendant Céthy G. Lanié (“Lanier”) to
dismiss the foreclosure Complaint by Plaintiff The Bank of New York Mellon, f/k/a The Bank of
New York as sﬁccesso_r-in—lnterest to JPMorgan Chase Bank. N.A. aé successor-in-interest by
merger to Bank One, N.A. as Trustee for Structured Asset Mortgage Investments Inc., Mortgage

Pass-Through Certificates, Series 2002-AR4 (“Plaintiff”), and Plaintiff’s Motion to.Striké the
affirmative defensés and jury demand asserted by Lanier in her Answer filed on June 20, 2013
(“Answer”). Plaintiff also seeks an order of reference to the Master in Equity for Lexington
County. A hearing was held before me on Dccémber 11, 2013. Plaintiff appeared through its

attorney, Mary M. Caskey, and Lanier appeared pro se. For the reasons set forth below, Lanier’s

AR



Motion to Dismiss is denied, and Plaintiff’s Motion to Strike and Motion for Order of Reference
is graﬁted. |

First, Lanier rrioved to dismiss Plaintiff’s foreclosure claim on the grounds that Plaintiff

did not have standing to pursue the foreclosure claim. At the hearing, Lanier argued that
Plaintiff has not subrﬁitted sufficient proof that it owns the Note and Mortgage that are the
| subject of the foreclosure action, that it hés the original NotleT Tcll’»l(}i Mortgage, or that the
Assjgnments of Mortgage that are of record with the Lexington County Register of Deeds are
proper. However, the Court finds that Plaintiff has stated sufficient facts in its Complaint to state
a claim for foreclosure, héving alleged that a note and mortgage from Lanier exists, and that
~ Plaintiff is the current holder of the Note and Mortgage. Thus, Lanier’s Motion to Dismiss is |
denied.

Second, Plaintiff moved to strike the affirmative defenses set forth in Lanier’s Answer on
the grounds that Lanier failed to a}lege any facts to support any of the defenses pleaded. Instead,
Lanier stated that her defenses were “like'ly to include” various violations of federal and state
law that she intended to obtain proof of during the case. As a result, the Couri finds that Lanier’s
‘affirmative defenses should be stricken as'“insufficient defense[sj” under Rulg 12(f), SCRCP.

Lanier also demanded a jury trial in her Answer. However, she has not asserted any
claims against Plaintiff that would entitle her to a jury trial, and Plaintiff’s claim for foreclosure
is an equitable claim. “A mortgage foreclosure is an action in equity,” Hayne Fed. Credit Union
v. Bailey, 327 S.C. 242, 248, 489 S.E.2d 472, 475 (1997) (citing Collier v. Green, 244 S.C. 367,
137 S.E.2d 277 (1964)),' and “there is no right to a trial by jury for equitable actions,” Lester v.
Dawson, 327 S.C. 263, 267, 491 S.E.2d 240, 242 (1997). Consequently, the Court grants
Plaintiff’s Motion to strike Lanier’s jury demand.

2



Finally, Rule 53(b), SCRCP, provides that in an action for foreclosure, “some or all of
the causes of action . . . may be referred to a master or special referee by order of a circuit court .
judge or the clerk of cdurt.” This case is an action for foreclosure and should thus be referred to
the Master in Equity.
| IT 1S THEREFORE ORDERED the Defendant’s Motion to Dismiss Plaintiff’s
Foreclosure Complaint is DENIED. It is fur\ther ORDERED that Plaintiff’s Motion to Strike
Lanier’s affirmative defenses and jury demand is GRANTED, and pursuant to Rule 53, SCRCP,
this matter will be referred to The Honorable James O. Spence, Master in Equity for Lexington

County, with authority to hear this matter and enter judgment with finality.

AND IT IS SO ORDERED.

—

norable Thomas As-Rdsso

!ﬂj!@& \__, South Caiolina

[ ; 6 , 2014
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STATE OF SOUTH CAROLINA. & !

)~ >IN THE COURT OF COMMON PLEAS
oo ) e 118 JUDICIAL CIRCUIT
COUNTY OF LEXINGTON ~ *% “' )0 Pif . 47 '
| ) 2013-CP-32-01709 JM
The Bank of New York Mellon, f/k/a- . ) [

The Bank of New York as successor=ip=": ).~ -\
Interest to JPMorgan Chase Bank, N.AAT )" = =% ‘

As successor-in-interest by merger to ) MOTION FOR SUMMARY JUDGMENT
Bank One, N.A. as Trustee for Structured)

Asset Mortgage Investments Inc., )

Mortgage Pass-Through Certificates,
Series 2002-AR4,

I

_ Plaintiff,
Vs, '
Cathy G. Lanier; Branch Banking and

Trust Company; Regions Bank, -
Defendants.

)
)
)
)
)
)
)
)

ADefendant Cathy G. Lanier (“Defendant”) hereby moves for Summary Judgment, pursuant
to Rule 56, SCRCP, on all claims in this action. This motion is based on the following grdundé: '
L It is undisputed that Plai;xtiﬁ‘ cannot providé corﬁplete payment records and is

missing three and a half years of payment records. Céniplete aﬁd auditable payment
records are required to pfevail in a foreclosure actién. It is a necessity to show that
‘there is a verified debt owed in order to foreclose: |

2. Plaintiff is unable to show they had possession of the note when this case was
initiated and therefore lack standing to bring the case. |

3. This action was not brought and pursued by the real party in interest, b.ut rather in the
name of a party 'that is not the actual plaintiff in the case. .\

4. | Plaintiff is in violation of Administrative Order 2011-05-02-01. Defendant is
chrrently in negotiations with the purported servicer, JPMorgan Chase (JPM Chase)
for a loan modification or some other means of resolution of this matter. The

program under which these offers have been tendered fall under the Home

2013-CP-32-01709 Defendant’s Motion for Summary Judgment Page 1
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Affordable Modiﬁcéﬁon Program (HMP) Therefore, according to Chief Justice
Toal’s original Order 2009-05-22-01 and the clarification Order 2011-05-02-01,
Plaintiff, by failure to suspepd foreclosure broceedings means the Plaintiff is acting
in bad faitﬁ and in violatioﬁ of the order. Defendant is being “dual tracked” in this
matter. A

5. 'Bank of New York Mellon (BNYM) is the trustee and cannot bring suit, The trust’s

" | governing documents prové that it could not pbssibly be engaged in an action

concerning an individual loan — a trustee is absolutely prohibited from taking such -
action by federal IRS laws regarding REMIC trusts.

6. Similarly JPM Chase, the purported sérvicer, has.provided no evidence of how it
managed to become the servicer éither. But even if it could provide thaf proof, it did
not bring this action in its own name, and is therefore barred from its clear attenipt to
take over the role of the Plaintiff and prosecute the action.

7. When no valid chaiﬁ of title exists, a note loses its-enfc;rceability, and fhis case must

B be dismissed.

WHEREFORE, Defendant pr#ys that this Court grant summary judgment in her favor, |
dismiss any claims contained within the Coﬁplaing with prejudice against Piaintiﬁ‘ and any
associated parties such as JPM Chése, and for such other relief as this Court may (ieem_ appropriate.

In the altemativq, Defendant ¥equests that this Court temporan'ly suspend all pl;oceédings
from this date forward, until she has had the opportuniiy to produée the required documentation for
the HMP program. In the event the matter is not séttled by those negotiations between the

purported servicer and Defendant, Plaintiff will not be prejudiced at all, as Defendant currently lives

2013-CP-32-01709 Defendant’s Motion for Summary Judgment ' Page 2
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in the property and is providing for all maintenance and expenses associated with the property, and

the case can continue toward trial and a logical conclusion.

Respectfully submitted,

Lexington, SC
August 20,2015

2013-CP-32-01709

oy B
C/
CATHY G LANIER, Pro Se

Cathy G. Lanier

172 Belle Chase Drive
Lexington, SC 29072
803-315-3636
803-359-7031 (fax)
cathyftsisc.com
Pro Se

- v
Z M
i
—
L 3 mhonn.
=
=2
pi 4 <4
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-
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~C

Defendant’s Motion for Summary Judgment Page 3



ST0ZT04dES

~ The Bank of New York as successor-in-- 5":') DR

. ORIGINAL

) ~ TIN'THE COURT OF COMMON PLEAS
w3k oo 7y (4™ JUDICTAL CIRCUIT

Y

STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON
| S CASE NO.: 2013-CP-32-01709.
The Bank of New York Mellon, f/k/a -; ;- o :

Interest to JPMorgan Chase Bank, N.A, ) :
As successor-in-interest by mergerto ') MOTION FOR SUMMARY JUDGMENT
Bank One, N.A. as Trustee for Structured)
Asset Mortgage Investments Inc., )
Mortgage Pass-Through Certificates,
Series 2002-AR4,
Plaintiff,
Vs.

Cathy G. Lanier; Branch Banking and
Trust Company; Regions Bank,

)
)
)
)
)
)
)
Defendants. )

CERTIFICATE OF SERVICE

On or about the date below, Defendant served upon the following the above-referenced

document by US Mail:

Haynsworth Sinkler Boyd, P.A.
PO Box 11889

Columbia, SC 29211~

Attn: Mary M. Caskey, Attorney

Respectfully Submitted,

%ﬁr

172 Belle Chase Drive
Lexington, SC 29072
Pro Se Defendant

Lexington, SC
August 20, 2015

2013-CP-32-01709 Certificate of Service _ ‘ , Page |
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Common Pleas
Clerk : Beth A. Carrigg
Lexinaton County Judicial Center
Lexington, SC 29072
(803) 785-8212

Received From:  Lanier, Cathy G . Date: 8/20/2015
172 Belle Chase Dr v Receipt#: 186246
Lexington, SC 29072-7945 Clerk: jmarshall
Paying for: Self :
Transaction Type: Payment - Reference #:
Payment Type:  Cash $25.00 Comment:
Non-Refundabie
Total Paid: \ $25.00

Total Received: , $25.00
Change Due: $0.00
Case # ) Caption Previous Balance Amount Paid . Balance Due
2013CP3201709 Bank of New York Mellon , plaintiff, et al VS $25.00 $25.00 $0.00
: Cathy G Lanier , defendant, et al
Total Cases: 1 ' $25.00 $25.00 $0.00

ReceiptSingleCase.rpt V6.1
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STATE OF SOUTH CAROLINA IN THE COURT OF

IDE 11th JUDICIA

PEASENO.: 2013 -CP-32-01709 JM

MOTION AND ORDER INFORMATION

COUNTY OF Lexington

The Bank of New York Mellon, et al

Plamtlff ;;5 "'FORM AND COVERSHEET

vs. BRI AN :

Cathy G. Lanier, et al
Defendant.
Plaintiff’s Attorney: » Defendant’s Attorney:
- | Haynsworth Sinkler Boyd, PA, Bar No. NA NA, Bar No. NA
Address: . Address:
-| PO Box 11889, Columbla, SC 29211 172 Belle Chase Drive,Lexington, SC 29072

Phomne: 803-779-3080 Fax 803-765-1243 Phone: 803-315-3636 Fax803-359-7031
E-mail: mcaskey@hsblawfirm.com  Other; E-mail; cathy@tsisc.com Other:

[_IMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
DXIFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ [PROPOSED ORDER/CONSENT ORDER (complete SECTIONS IF and III)

: SECTION I: Hearing Information
Nature ofMouon Motion for Summary Judgment
Estimated Time Needed: Court Reporter Needed: [ JYES/XINO

SECTION II Motion/Order Type
X Written motion attached
[_JForm Motion/Order
I hereby move for relief or actlon by the court as set forth in the attached proposed order.

/fz% A ,j/,um / roSe  08/20/15

Signanire of Astdmey for [ | Plaintiff X Defendant Date submitted
' SECTION III: Motion Fee :
X] PAID - AMOUNT: §
[] EXEMPT: [ ] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
] Indigent Status [ ] State Agency v. Indigent Party
[ ] Sexually Violent Predator Act [ | Post-Conviction Rehef
[ ] Motion for Stay in Bankruptcy
[ ] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
[ ] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter: _
[] Other:
JUDGE’S SECTION

[_] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
[]Other: - ; Date:

CLERK'’S VERIFICATION
Collected Date Filed:g' < L)

[(G™OTION FEE COLLECTED: $ S
[C] CONTESTED — AMOUNT DUE: §

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON Case No. 2013-CP-32-01709

The Bank of New York Mellon, f/k/a The
Bank of New York as successor-in-Interest to
JPMorgan Chase Bank. N.A. as successor-in-
interest by merger to Bank One, N.A. as
Trustee for Structured Asset Mortgage
Investments Inc., Mortgage Pass-Through

Certificates, Series 2002-AR4, -
it e}

Plaintiff, 3 jmﬁ

vs. < e

_ - i

Cathy G. Lanier; Branch Banking and Trust : J
Company; Regions Bank, ' on
0

Defendants.

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

Plaintiff, The Bank of New York Mellon, f/k/a The Bank of New York as successor-in-
Interest to JPMorgan Chase Bank. N.A. as successor-in-interest by mefger to Bank One, N.A. as
Trustee for Structured Asset Mortgage Investments Inc., Mortgage Pass-Through Certificates,
Series 2002-AR4 (“Plaintiff”), by and through its undersigned attorney, héreby moves pursuant
to Rule 56, SCRCP, for an Order granting summary judgment in Plaintiff’s favor as to all claims

in its Complaint against Defendant Cathy G. Lanier (“Defendant™) on the grounds that there is no

genuine issue as 1o any material fact with respect to the claims asserted by Plaintiff. Defendant’s

counterclaims were dismissed on January 17, 2014, and the only two remaining contested issues
in the case since that time have been the amount of the debt and whether Plaintiff has standing to
bring this foreclosure action. As set forth in the. Affidavit of Joseph G. Devine, Jr., filed with
this Motion, Plaintiff has standing to foreclose the subject mortgage in this case and the loan is in

default. Defendant has not produced any evidence to contradict Plaintiff’s standing or the



amount claimed by Plaintiff, and there is no material issue of ‘genuine fact that Plaintiff is

entitled to an order of foreclosure and judgment against Defendant. for any deficiency that

~ remains after the sale of the property.

This Motion is based upon the pleadings filed by the parties, the Affidavit of J oseph G.

Devine, Jr., and any memorandum in support that may be later filed by the Plaintiff,

1201 Main Street, Suite 2200

Post Office Drawer 11889 (29211-1889)
Columbia, South Carolina 29201

(803) 779.3080 Tel

Attorneys for Plaintiff

October lﬁ 2015

CRRLI Y NS



STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON ‘ Case No. 2013-CP-32-01709

The Bank of New York Mellon, f/k/a The Bank of
New York as successor-in-interest to JPMorgan
Chase Bank, N.A. as successor in interest by
merger to Bank One, N.A. as Trustee for Structured
Asset Mortgage Investments Inc., Mortgage Pass-
Through Certificates, Series 2002-AR4,

Plaintiff,

V8.

NIRRT
=

&
3

Cathy G. Lanier; Branch Banking and Trust
Company; Regions Bank,

g

Defendants.

AFFIDAVIT OF JOSEPH G. DEVINE, JR.

| I, Joseph G. Devine, Jr., after being duly sworn upon oath, testify as follows:

1, I am an authorized signer with JPMorgan Chase Bank, National Association
(“Chasé’-’), who is the servicer and aﬁomey in fact for The Bank bf New York Mellon, f’k/a The
Bank of New York as successor-in-interest to JPMorgan Chase Bank N.A.'as successor in |
interest by merger to Bank One, N.A. as Trustee for Strictured Asset Mortgage Investments Inc.,
Mortgage Pass-Through Certificates, Series 2002-AR4 (“Plaintiff”), and am duly authorized to
make this Affidavit on beﬁalf of Plaintiff. I am over the age of 18 and competent to testify as to
the facts contained in this Affidavit.

2. The factual étatements contained in this Affidavit are based on my own personal
knowledge and my review of Chase’s business records for the mortgage loan to Cathy G. Lanier

(“Lanier™), originated on or about August 2, 2002 (the “Loan™), which is the subject of this

DM: 4232924 v.1



foreclosure action. The records concerning the Loan are maintained by Chase in the course of its
regularly conducted business activities and are made at or near the time of the event, by or from
information transmitted by a person with knowledge of the events and information contained in
the records. It is the regular practice of Chase to keep .such records in the ordinary course of its
regularly conducted business activity.

3. As a mortgage servicer, ,‘JChase collects payments from borrowers and maintains
up-to-date e‘]ectronic fecords concerning the loans it services in its electronic record-keeping
system. Chase’s records that relate to the Loan that I reviewed and relied upon for the statements
made in this Affidavit include images of the Note and Mortgage related to the Loan, and Chase’s
electronic servicing system, MSP.,

4, | The Loan is evidenced by a.promissory Note dated August 2, 2002, from Lanier
to Southstar Funding, LLC DBA Capital Home Mortgage in the principal amount of $582,250.00
(the “Note™). A redacted, but otherwise true copy of the Note is attached hereto as Exhibit A.

5. A redacted, but otherwise true copy of the Allonge to Note in favor of Bank One
National Asséciation, as Trustee is attached as Exhibit B.

6. A redacted, but otherwise true copy of the Allonge to Mortgage Note in favor of
The Baﬁk of New York Mellon, f/k/a The Bank of New York as succeséor_—in-interest of
JPMorgan Chase Bank, N.A. as successor in interest by merger to Bank One, N.A. as Trustee for
Structured Asset Mortgage Investments Inc., Mortgage Pass-Through Certificates, Series 2002-
AR4, is attached as Exhibit C.

7. | The Note is secured by a Mortgage dated August 2, 2002 (the “Mortgage™), from
Lanier, whereby Lanier mortgaged to Mortgage Electronic Registra‘;ion Systems, Inc. (“MERS”),

as nominee for Southstar Funding, LL.C DBA Capitai Home Mortgage, property located at 172

DM: 4232924 v.1



Belle Chase Drive, Lexington, South Carolina 29072 (the “Property”). A redacted, but
otherwise true copy of the Mortgage is attached hereto as Exhibit D, |

8. The Mortgage was assigned by MERS as nominee for Soﬁthste;r Funding, LLC
DBA Capital Home Mortgage, Its Successors and Assigns to Chase by assignment dated March
4, 2012, and recorded on March 29, 2012, in Book 15422, at Page 73, a redacted, but otherwise
true copy of which is attached as Exhibit E.

9. The Mortgage was assigned by Chase to The Bank of New York Mellon, f/k/a
* The Bank of New York as successor-in-interest to JPMorgan Chase Bank, N.A. as successor in
interest by merger to Bank One, N.A. as Trustee for Structured Asset Mortgage investments Ihc.,
Mortgage Pass—Through Certificates, Series 2002-AR4, the Plaintiff in this action, by assignment’
dated April 24, 2013, and recorded on May 15, 2013, in Book 16279, at Page 241, a redacted,
but othe;wise true cdpy of which is attached as Exhibit F.

10.  The Note, Allonges, Mortgage, and Assignments of Mortgage are sometimes
~ referred to collectively as lthe “Loan Documents.”

11,  Chase is the current servicer of the Loan, and has serviced the Loan since April 1,
2011.

12.  Chase, directly or through its attorneys, is in possession of the original Note,
Mortgage, and Allonges.

13.  Lanier failed to make the payment due for September 9, 2010 under the Loan
Documents, and has failed to make subsequent payménts to bring the Loan current, and the
entire Loan balance is now due and owing to Plaintiff, the current owner of the Loan. Redacted,
but otherwise true copies of the Paymeng‘ Histories in Chase’s possession are attached

collectively as Exhibit G.

DM: 4232924 v.1
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14, As of September 22, 2015, Plaintiff seeks to recover the total payoff amount of

$637,127.12. A redacted, but otherwise true copy of a Payoff Quote is attached as Exhibit H.

I'swear and believe that the facts set forth in the foregoing are true to the best of my knowledge.

Sworn to and subscribed before me
this ﬁ\day of {(/C 2015

Dt

Noté:@Pubhc State of M{ZM/ YM

My cOmMm1ission explres

[NOTARY SEAL]

ELIZABETH MARIE DREW
Notary Public, State of New York
Registration #02DR6 1 67863
Qualified in New York County
Commission Expires june 4 2019

DM: 4232924 v.1

JPMorgan  Chase Bank, National
Association as attorney in fact for The Bank
of New York Mellon, f/k/a The Bank of
New York as successor-in-interest to
JPMorgan Chase Bank, N.A. as sucecessor
in interest by merger to Bank One, N.A. as
Trustee for Structured Asset Mortgage
Investments Inc., Mortgage Pass-Through
Certificates, Series 2002-AR4

e & Devine, -
Title: Authonzed Sl%n
Date: Cctvfer 2018
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STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

The Bank of New York Mellon, f/k/a The Bank of
New York as successor-in-Interest to JPMorgan
Chase Bank. N.A. as successor-in-interest by .
merger to Bank One, N.A. as Trustee for Structured
Asset Mortgage Investments Inc., Mortgage Pass-
Through Certificates, Series 2002-AR4,

Plaintiff,
VS.

Cathy G. Lanier; Branch Banking and Trust
Company; Regions Bank,

Defendants.

IN THE COURT OF COMMON PLEAS

Case No. 2013-CP-32-01709

!
-

H IR

eIy
3 11

L
— ;}:S-
~ h
ey !
e 5 3
——

03

1

. CERTIFICATE OF SERVICE

I, the undersigned employee of Haynsworth Sinkler Boyd, P.A., do hereby certify that 1
have caused the foregoing to be served via U.S. mail, postage prepaid, or by other delivery as
indicated, to all parties of record at the addresses shown below.

Document: PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

Parties of Record
Cathy G. Lanier :
172 Belle Chase Drive
Lexington, SC 29072
Defendant Pro Se

October 19, 2015

N
SINKLER BOYD, P.A.

—

( eF. ﬁlsh o
egal Secretary to Mary M. Caskey



Common Pleas
Clerk : Beth A. Carrigg
Lexington County Judicial Center
Lexington,.SC 29072
{803) 785-8212

Received From:  Caskey, Mary McFarland Date: 10/19/2015
PO Box 11889 Receipt#; 187708
. Columbia, SC 29211 Clerk: kkohl
Paying for. » Bank of New York Mellon,
Transaction Type: Payment Reference #: 69248
Payment Type:  Check $25.00 Comment:
: Non-Refundable
Total Paid: $25-00 :

Total Received: . $25.00
Change Due: $0.00
Case # Caption Previous Balance .Amount Paid Balance Due

2013CP3201709 Bank of New York Mellon , plaintiff, et al VS $25.00 - $25.00 $0.00
Cathy G Lanier , defendant, et al ' :

Total Cases: 1 : $25.00 $25.00 $0.00

ReceiptSingleCase.rpt V6.1



STATE OF SOUTH CAROLINA

)
) "IN THE COW

COUNTY OF LEXINGTON ) g : :

) }@) A-'-'_i ; B !

The Bank of New York Mellon, etc. ) CASE NO. r/” (

X Plaintiff ) 2013-CP-32-01709

) ,
\2 ) MOTION AND ORDER INFORMATION
) FORM AND COVER SHEET

Cathy G. Lanier; Et Al, )

(] Defendant. ) -
Plaintiff’s Attorney: Defendant Cathy G. Lanier, Pro Se-+=- - 2
Mary M. Caskey, Bar No. 76198 . 4 ,.ﬁ
Address: i , Bar No. e i
PO Box 11889, Columbia, SC 29211-1889 Address 11
phone: 803 779-3090 fax: 803 765-1243 172 Belle Chase Dr. Lexmgton SC 29072 = ,

phone: fax TL -
e-mail: measkey@hsblawfirm.com e-mail: L un

X MOTION HEARING REQUESTED (attach written motion and complete SECTIONS 1 an&i‘n)
[_] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ 1 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and III)
SECTION I: Hearing Information A
Nature of Motion: Plaintiff’s Motion for Summary Judgment
Estimated Time Needed: 30 min Court Reporter Needed: [X] YES / [[]NO
SECTION II: Motion/Order Type

[] Written motion attached

[] Form Motion/Order :
I hereby move for relief or action by the court as set forth in the attached proposed order.

October 19, 2015
Signature of Attorney for X|Plaintiff / [ |Defendant Date submitted
SECTION III: Motion Fge

<] PAID — AMOUNT: $25.00
] EXEMPT: [_] Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect -
[] Indigent Status [ ] State Agency v. Indigent Party
[ ] Sexually Violent Predator Act [ ] Post-Conviction Relief
[[] Motion for Stay in Bankruptcy
[] Motion for Publication ~ [_| Motion for Execution (Rule 69, SCRCP)
[] Proposed order submitted at request of the court; or,
reduced to writing.from motion made in open court per judge’s instructions

Name of Court Reporter:
[] Other:
JUDGE’S SECTION
[] Motion Fee to be paid upon filing of the attached
order. - JUDGE
[ ] Other:
CODE: Date:
CLERK’S VERIFICATION

SN , Date Filed:

Collected by: lq) \‘LO{/\/(C . [~ | o? — /5

[FFMOTION FEE COLLECTED: __BS
[C] CONTESTED ~ AMOUNT DUE:

SCCA/233 (11-03)
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STATE OF SOUTH CAROLIN 4RERE YR 'OURT OF COMMON PLEAS

COUNTY OF LEXINGTON Casc No. 2013-CP-32-01709

The Bank of New York Mellon, f/k/a The !
Bank of New York as successor-in-Interest to
JPMorgan Chase Bank. N.A. as successor-in-
interest by merger to Bank One, N.A. as
Trustee for Structured Asset Mortgage
Investiments Inc., Mortgage Pass-Through
Certificates, Scrics 2002-AR4,

1

A
[

Plaintiff, ic,;
[
VS. (= o)
' : - -
Cathy G. Lanier; Branch Banking and Trust 3 =
Company; Regions Bank, ;
' W

Defendants.

MEMORANDUM IN SUPPORT OF PLAINTIFF’S MOTION FOR SUMMARY
JUDGMENT AND IN OPPOSITION TO
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Plaintilf, The Bank of New York Mclion, [/k/a The Bank of New York as successor-in-
Interest to JPMorgan Chasc Bank. N.A. as successor-in-interest by merger to Bank One, N.A. as
Trustee for Structured Assel Mortgage Investments Tnc., Mortgage Pass-Through Certificates,
Serics 2002-AR4 (“Plaiﬁtiff”), by and through its undersigned attorney, hereby submits this
Memorandum in support of its Motion for Summary Judgment filed on October 19, 2015, and in
opposition to Defendant’s Motion for Summary Judgment filed on August 28, 2015.

For over 4 year énd a half, the 0hly two remaining contested issucs in the case Hﬁve been
the amount of the debt and whether Plaintiff has standing to bring this lorcclosure action. In
support of her Motion and in response to Plaintiff’s Motion, Defendant has hot offered any
admissible cvidence that demonstrates a disputed material fact. Plaintiff 1s the real. party in

interest and it has standing to bring the foreclosure action. The loan is in default, and Defendant



S102.024dd

has produced no evidence to dispute Plaintiff’s accounting. Plaintill is not in violation of
Administrative Order 2011-05-02-01, in seeking an order of summary judgment in its favor. As
a result, Plaintiff is cntitled to an order of foreclosurc and judg‘i:nent against Defendant for aﬁy
deficicncy that remains after the sale of the property.

ARGUMENT

1. | Plaintiff has standing to pursuc this foreclosurc, and is the real party in interest,

Defendant has repeatedly argued to the Court without success that Plaintiff does not have
standing to pursue this foreclosure. The indisputable facts clearly demonstrate that Plainulf is
the real party in interest and is entitled to enforce the terms of the Note. The Note is endorsed Lo
Bank Onc National Association as Trustee by the original lender, Southstar Funding, LLC d/b/a
Capital Home Mortgage. (Devine Aff. 17 4-5, Exhs. A;B.) Thereafter, JPMorgan Chase Bank,
N.A. successor by merger to Bank One, National Association as Trustee, took possession of the
Note and endorsed the Note to Plaintiff. (Id. 4 6, Exh. C'), Plaintiff, through its attorncys, has
physical possession of the original Note and has presented it to Dcfenﬂam for her inspection.'
(Id. §12.)

The indisputable facts further demonstrate that Plaintiff is the current holder of the
Moftgage a(nd entitled to forccldse. The public records show that Delendant gave a mortgage 1o
Mortgage Electronic Registration Systems, Inc. (“MERS”), as nominee for Southstar Funding,
LLC d/b/a Capital Home Mortgage, which was recorded on August 12, 2002, in the Lexington

Counly Rcgister of Deeds. (/d. § 7, Exh. D.) The Morlgage was then assigned to JPMorgan

Chase Bank, National Association by assignment recorded on March 29, 2012. (Id. %8, Exh. E))

' Defendant claims that Plaintitf’s counsel did not have possession of the original note and mortgage when the
Complaint was (iled based on hearsay statements from Plaintiff’s prior counsel and the fact thar the Complaint did
not include copies of the note and mortgage as exhibits. (Lanier Aff. 5.) There is no requirement that Plaintiff’s
counsel ever take possession of the original note and mortgage, and no requirement that thc Complaint have copies
of the note and mortgage attached. In fact, this Court has already held that Plaintiff stated sufficient facts in its
* Complaint to state a claim for foreclosure. (See Order Denying Defendant Cathy G. Lanict’s Motion to Dismiss and
Granting Motion to Strike and Motion for Order of Rafercnoc, filed on January 7,2014.)
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JPMorgan Chasc Bank, N.A., then assigned the Mortgage to Plaintiff by assignment recorded on
May 15, 2013. (4. § 9, Exh. F.) Plaintiff, through its attorneys, has physical possession of the
original Mortgage and has presented it to Defendant for her inspectidn. (d. §12)

Despite the proven facts above, Defondant alleges that Plaintiff docs not have standing to
bring this foreclosure acﬁon based on a variety of theories. She argues that Plaintiff is not the
real party in interest for the foreclosure because the loan is being serviced by JPMorgan Chase
Bank, N.A. (“Chase™). (See Def. Mem, in Support of Motion for Summ. Judg., at pp. 6-8;
Return to PItEf, Motion for Summ. Judg. at pp. 2-3.)  As set forth in the Affidavit of Joseph G.
Devine, Jr., Chase is the servicer and attorney in fact for Plaintiff, and as servicer, Chasc collects
payments fr§m borrowers and maintains information concerning the loans it services. (Devine
AIT. 99 2-3.) Thus, much of the information relevant to 1his case has been produced from
Chase’s business records, and Mr. VDe_vine, as an cmployee of Chasc, is the appropriale person to
offer testimony concerning payment records, assignments, and the amount due on the debt. The
fact that PlaintifT utilizes a servicer to manage the loans it owns has nothing to do with its ability
to enforce the security lor those loans. Plaintiff, as the holder of the Note and Mortgage, has the
right to colleet the debt.

be['endant also argues that Plaintiff does not have standing to enforce the Mortgage
bhecause the Assipnment of Mortgage was not recorded within thirty days after the transfer of the
Note. However, South Carolina law does not even require assignments of morfgages to be
recorded to show proof of ownership. In re Woodberry, 383 B.R. 373, 377 (Bankr. D.S.C. 2008)
(quoting Cook, 110 S.C. 99, 96 S.E. at 486); BAC Home Loan Servicing, L.P. v. Kinder, 398 S.C.
619, 623, 731 S.E.2d 547, 549 (Ct. App. 2012). Instead, to have standing to foreclose, South

Carolina law requires only that an assignment of mortgage into the plaintiff be recorded before
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any foreclosure complaint is filed. Because the Assignment of Mortgage into Plaintiff was
recorded before the Complaint in this action was filed, Defendant’s argument has no merit.
Defendant also argues that Plaintifl docs not have standing because its trust documents
do not authorize it to bring a foreclosure. Even if this were true, which it is not, Dcféndant has
not offered any admissible evidence of-any trust document that contains such a prohibition.
Under Rule 56, materials used to refutc a motion for summary judgment must be those which
would be admissible in evidence. Rule 56(e), SCRCP; see [lall v. Fedor, 349 8.C. 169, 175, 591
S.E.2d 654, 657 (Cf. App. 2002). “A genuine issue ol fact .. . . .can only bc created by evidéncc ,
which would be admissible at trial.” Hansen v. DIIL Labs, In?., 316 S.C. 505, 510, 450 S.E.2d
624, 627 (Ct. App. 1994), aff’d, 319 8.C. 79, 549 S.E.2d 850 (1995). Defendant’s memoranda
and affidavits are replete with hearsay and testimony that could not be possibly be within the
personal knowledge of the affiants, which is required by Rule 56(e), SCRP. (See, e.g., Lanier
Aff, § 7, discussing the validity and timing of signatures on documents to which she was not a '
signatory); McCaffrey Afl. at pp. 3-4 (discussihg documents apparenily uscd in Mr. McCaffrey’s
“research.”) Simply, there is no evidence whatsoever that Plaintiff does not have authority to
* bring this foreclosure action, or that there is any agreement to which Defendant is a party that
limits Plaintiff’s rights in this re.gard. Instead, Plaintiff is the rccord holder of the Notc and
Mortgage, and has posscssion of the original loan documents. As a result, Plaintiff is entitled to

an order finding that it has standing to bring this forcclosure action.
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2, Defendant has not produced any admissible evidence to dispute the amount of the
Debt.

Defendant alleges that Plaintiff has failed .to prove the amount of the debt because it has
not produced adequate payment histories. (Def. Return at pp. 6-9.) In support of her position,
Defendant [iled an affidavit from herself and an affidavit from a CPA, Michael L. Williams.?

First, Del‘cndanf claims that Plaintiff is not entitled to foreclos¢ because Plaintiff has not
produbed itemized payment history records for 2002 to 2005. However, Plaintiff’s records date
‘back to 2002 when the loan was originated, and show the amounts due by year, and the total
payments roecived. (Devine Aff. at Exh., G.) These records dexﬁonstrate the amount received
on the loan for cach year, and based on the payment records maintaincd by Chase, the amount
due on the loan through September 22, 2015, is $637,127.12. (/d. at Exh, H) The fact that
Plaintiff has not produced an itemized payment hisfory is not dispositive as to whether or not the
claimed amour‘1t of the debt is accurale or not. Instead, Plaintiff submitted Mr. Devine’s affidavit
which testifies as to the amount due on the loan bascd on payment records maintained for ovei'
13 years. The DPlaintiff has the initial burden of pointing' to the ahsence of genuine issue of
material facf_, but then the burden shiﬁs to Defendant, as the nonmoving party, to come forward
with facts sufficient to create triablc issues of fact. Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 24748 (1986). |

Here, Defendant has failed to provide a sinple payment record to rebui Plaintiff’s
calculation of the amount of the debt. In her Ai1i(iavit, she claims that she was told by someonc
at EMC that the balance was zero in 2010 and that she stopped making payments. (Lanier A(L
3.) She also claims that she made “large amounts of principlefsic] toward ﬂ%e subject loan™ in

the early years ol the loan, which are not reflected in Plamntiff’s payment histories. {Def. Mem.

2 Defendant has never identificd Mr. Williams as a witness. ln her Interrogatory Answers, she identitied only
. herself, William McCaffrey, and Medina Dzaferovic. A true copy of Defendant’s Interrogatory Answers are
attached hereto as Lxhibit I,

5
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inl Support of Summary Judgment al pp. 2-3.) However, Defendant’s statements direcily
contradict her sworn statement iﬁ her ﬁankruptcy schedules that over $500,000 was owed in
2011. In schedulcs filed in her Chapter 13 Bankruplcy, Case No. 11-06936-jw, Defendant stated
that thé amount duc on the loan was $557,051.22 as of November 8, 20112 (See Exhibit 2, a
truc copy of the Voletary Petition and Schedules filed by Debtor, at Schedule D.) _Défendant’s
Voluntary Petition and Schedule were signed under penalty of perjury. (/2. at p. 3.) Dcfendant
never identified any claim or defense related to the Debt in her Schedulcs, which Debtors arc
requited to do. USinternetworking, Inc. v. General Growth Management (In re
USinternerworking, Inc.), 310 B.R. 274, 282 (Bankr. D. Md. 2004) (quoting Browning Mfg. v.
Mims (In re Coastal Plains, Inc.), 179 F.3d 197, 207-08 (Sth Cir. 1999)). Dcfendant cannot claim
that the balance on her loan is zero without disputing her own swomn testimony that the balance
was over $500,000, a year after she claims she stopped making payments. She cannot croate a
material issue of (act by citing conflicting versions of her own stalements. Rohrough v. Wyeth
Labs., Inc., 916 £.2d 970, 975 (4th Cir. 1990) (quoting Barwick v. Celotex Corp., 736 F. 2d 946,
960 (4th Cir. 1984) (“A genuine issue of material fact is not created whére the only issue of fact
is to determinc which of the two coﬁﬂicting versions of the plaintiff's testimony is correct.™)
Additionally, Plaintiff has produccd itemized payment records for the loan from
November 2011, forward, but Defendant has not offcred any evidence at all that those reém‘ds or
the amounts claimed due sincc that time are incorrect or incomplete. She has not produced a
singlc document reflecting any payment from her other than a summary document purporting to
be “from Lanier Recotds.” None of the “records™ are attached to Defendant’s affidavit and none
of them have been produced. Instead, Defendant expects the Court to take her word for what her

rocords show, which is simply hearsay and inadmissible. See Rule 801(c), SCRE; Deep Keel,

* It is worth noting as well that Plaintiff filed an Objection to Defendant’s Chapter 13 Plan, further confirming that
Defendant has been on notice that Plaintff is the real party in interest. Defendant did not comest Plaintiff’s right to
treatment undcr the plan in her Bankruptey Case, huw6ever, the Case was dismissed.
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LLV v. Atlantic Privare Equity Group, LLC, 413 8.C. 58, 70-71, 773 8.E.2d 607, 613 (Ct. App.
2015). Further, her CPA’s testimony is not based on personal knowledge or a review of the
documents Defendant claims support her posili(')n. (See Williams Aff. 1 6 (acknowlcdging that
his conclusions are not based on any cancelled checks or other documents provided by Lanier
other than a summary she prepared).) |

Because Defendant has not offered any rcliable or admissible cvidence to rebut Plaintift’s
proof’ of the amount owed on the debt, Plainti(l is catitled to judgment in its favor against
Defendant in the amount of $637,127.12 as of September 22, 2015. (Deviné Aff. Y 14, Exh. 11.}

3. Plaintiff is not in violation of the Supreme Court’s Administrative Orders.

Defendant argues that Plaintiff is in violation of Administrative Order 2011-05-02-01
(*2011 Adniinistrative Order”), which requires counsel for a foreclosing mortgagee to serve a
rnortgégor with a ﬁotice of the right to foreclosure ixlfcrventinn. She also argues_that Plainti{f

“failed to comply with Administrative Order 2009-05-02, which required that [or all actions filed
after May 4, 2009, the foreclosure ~¢omplaint must state whether or not the Home Affordable
Modification Prografn (“HMP™) was :ipplicable :to the action, and whether or not the process had
been completed. However, Plaintiff has complied with both administrative orders.

The Complaiﬁt in this action was ﬁlgd on May 17, 2013, and included a stalement that
the Plaintiff’s Servicing Agent (Chasc) was participating in HMP, but that Defendant had failed
to provide all nccessary <‘10cuments alter those documents had been rcquestea. (Complt. 1 4.)
Defendant was scrved with a Notice of Foreclosure Intervention filed May 17, 2013, but she
never profzided the required financial documents necessary to be considcred for a Joan
.modiﬁcalion or other foreclosure intervention. Instead, Defendant informed Plaintiff’s counsel
by letter dated August 28, 2013, that she did not intend to apply [or foreclosure intervention at

this timc. Plaintiff filed a Certification of Counsel on October 13, 2013, confirming that the

7
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ForelAcosure intervention process had been completed based on the Defendant’s response. Copies
of the Notice of Foreclosure Inicrvention, Defendant’s rcsponse, and. the Certification of
Compliance are attached collectively as Exhibit 3.

In the summer of 2015, the parties cngaged in settlement discussions to resolve ihe loan,
As part of those settlement discussions, Plaintiil offered Defendant the opportunity to apply for a
modification of the loan, which she had previously declined to db. She requested an extension of
lime to provide the documents nceessary to be considered for a madification. To da;te,
Defendant has not provided any documents to Chase to be consid_tired for a loan modification,
and there is no active or pending review. !

The 2011 Achninistrativé Order provides that no forcclosure heating may be held ur;til
the certification has been made by Plaintiff’s counsel that the forcclosure intervention process is
complete. Here, Defendant has never provided any documents to be considered for foreclosure
intervention, and she is not entitled to further dclay, much less an order of dismissal of this case
based on a stated intent to provide documents at some point in the future. FEven if she were to
provide documents, the 2011 Administrative Order merely prevents a {inal hcaring on the merits
sctting the property for sale, and would not affect the ability of the Court to grant summary
judgment as to the amount of the debl; and the sténding of Plaintiff. o

| CONCLUSION

This casc has been pending since May 17, 2013. Dcfendant’s counterclaims were
dismissed on January 17, 2014, and the only two refnaining conlested issucs in the case since that
time have been the amount of the debt and whether Plaintiff has standing to bring this
foreclosure action. Despite the length of the case, Defendant has failed to produce any evidence
that reb‘uls the proof offered by Plaintiff that it has standing 1o pu'rsuc this foreclosure, that the

loan is iri delaultl, and that the amount of the debt is correct. Bascd on the foregoing, Plaintiff
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requests that the Court deny Defendant’s Motion, grant Plaintiff’s Motion and enter judmgent in

its favor, and grant such other and further relief as may be just and proper.

HAYNS TH SINKLER P.A.

B il

Jaméds Y. Becker —
Mary M. Caskey

1201 Main Street, Suitc 2200

Post Office Drawer 11889 (29211-1889)
Columbia, South Carolina 29201

(803) 779.3080 Tel

Attorneys for Plaintiff

Oclober 28, 2015

. 62 Hd 8Zis08iey
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STATE OF SOUTH CARQL

B K
.1’ ] A

Case No. 2013-CP-32-01709

COUNTY OF LEXINGTON

'The Bank of New York Mcllon, f/k/a The Bank ol
New York as successor-in-Interest to JPMorgan
Chase Bank. N.A. as successor-in-interest by
merger to Bank One, N.A. as Trustee for Structurcd
Asset Mortgage Investments Inc., Mortgage Pass-
Through Certificates, Series 2002-AR4,

Plaintiil,
VS,

Cathy G. Lanier; Branch Banking and Trust
Company; Regions Bank,

Defendants.

6¢:1 Hd 82 1308107

" CERTIFICATE OF SERVICE

I, the undersigned employee of Haynsworth Sinkler Boyd, P.A., do hereby certify that |
have cansed the foregoing to be served via U.S. mail, postage prepaid, or by other delivery as
indicated, to all parties ol record at the addresses shown below.

Memorandum in Support of Plaintiff’s Motion for Summary
Judgment and in Opposition to Defendant’s Motion for Summary

Judgment

Document:

Parties of Record

Cathy G. Lanier ,
172 Belle Chase Drive
Lexington, SC 29072
Defendant Pro Se

HAYNSWORTII SINKLER BOYD, P.A.

By: M’%M

Amanda Willoughby
Paralegal to Mary M. Caskey

October 28, 2015
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ORIGINAL

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON Case No. 2013-CP-32-01709

The Bank of New York Mellon, {7k/a The Bank of
New York as successor-in-Interest to JPMorgan
Chase Bank. N.A. as successor-in-interest by
merger to Bank One, N.A. as Trustee for Structured
Asset Mortgage Invesiments Inc., Mortgage Pass-
‘Through Certificates, Series 2002-AR4, -

Plaintiff, - ' . 5:5 S -
L B
VS, iy i a -
' . . T -5 it
Cathy G. Lanier; Branch Banking and Trust ” : i
Company; Regions Bank, " ﬁ_:
Defendants.

ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT

This matter comes before the Court on cross Motions for Summary Judgment filed by
Plaintiff and Defendant Cathy G. Lanier’s (“Defendant”). A hearing \';va.s held on October 29,
2015. Plaintiff appeared through its attorney, Mary M. Caskey, and Defendant appeareti pro se.

First, therc is no genuine issuc of material fact that Plaintifl has possession of the original
subject note and mortgage, had possession at the time the foreclosure action was ﬁled, and the
note is made payable to Plaintiff through an allonge. Thus, Plaintiff has standing to enlorce the
note and mortgage, S.C. Code Ann, §§ 36-3-301, 36-3-205. Plaintiff’s Motion is granted on this
issue, and Defendant’s Motion is denied.

Second, Defendant’s Motion for Summary Judgment is denied with respeet to her
demand that the case be dismissed because Plaintiff has failed to prove the amount of the debt

due on the subject note. The Court has not yet determined whether there is a genuinc issue of

1
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material fact as to the amount of the debt secured by the mortgage, but even if therc was a
dispute, dismissal wouid not be the appropri.ate remedy. Iustead, if therc is a genuine issue of
material fact as to the amount of the debt, the Court will .resolve the dispute at trial.

All other arguments and issues raised in the partics” Motions {or Summary Judgment are

held in abeyance pending further submissions by the parties,

AND IT IS SO ORDERED. Q,VYVM

Nou. 4 o é{ZHm)o’rable James O. Spence
: , 2015 aster in Equity, Lexington County

DM: 4269285 v.1
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_ FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF LEXINGTON : CASE NUMBER 2013CP3201709
IN THE COURT OF COMMON PLEAS

Bank of New York Mellon  Bank of New York Branch Banking and Regions Bank

Trust Company
JPMorgan Chase Bank NA  Bank One NA '
Structured Asset Mortgage

Investments Inc

PLAINTIFF(S) DEFENDANT(S)
: ' Attorney for: [ | Plaintiff [ ] Defendant
Submitted by: \ [ Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
[] JURY VERDICT. This action came before the courl for « (rial by jury. The issucs have bheen tried and a verdict rendered,

0 DECESION BY THE COURT. This action came 1o trial or hearing belore the court. The issues have been tried or heard and a
decision rendered. [ ] See Page 2 lur additionul information,

(] ACTION DISMISSED {(CHECK REASON;: (] Rule 12(b), SCRCP; [ Rule 41 (a}, SCRCT (Vol. Nonsuit);
[ Rule 43(k), SCRCP (Settled): ] Other:

[0 ACTION STRICKEN (CHECK REASON): [ Rule 40() SCRCP; [ Bankmuptcy:
[ Binding arbitration, subject to right to restore to confirm, vacale or ] Other:
modify arbitration award, :

{1 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[] Affirmed;  [J Reversed: ] Remanded:  [] Other:

NOTE: ATTORNEYS ARG RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING [N THIS APPEAL,

I'T 1S ORDERED AND ADJUDGED: [J Scc attached order; (formal arder 10 follow) {J Statement of Judgment by the Court;
ORDER INFORMATION

This order [_| ends [] does nol end the case.

Additional Information for the Clerk;

INFORMATION FOR THE JUDGMENT INDEX ‘

Complete this section below when the judgment affects title to real or personal property or if any amount should be earolled. If

there is no judgment information, indicate “N/A” in one uf the hoxes below.
Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
{List name(s) below) (List name(s) below) {List amouni(s) below)

If applicable, describe the property, including tax map information and address, refcrenced in the order:

The judgment information above has been provided by the submitting party. Dispules concerning the amounts contained

in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amaounts to be computed
. such as interest or additional taxable costs not available at the time the form and final order are submitted to the Jjudpe
" may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details,

11/10/2015

CPFORMACI
SCCA SCRCP Form 4C (Revised 3.2013)
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Ci_rcuii"(?ourt Judge Judge Code Date
For Clerk of Court Office Use Only '

This judgment was entered on 11/5/2015. and a copy mailed first ctass or placed in (he appropriate attorney’s box on 11/9/2015, (©
attorneys of record or to parties (when appearing pro se) as follows:

Mary Mckarland Caskey, Esq. Joseph Ernest Brown, Esq.
mcaskey@hsblawfirm.com Joscph.brown@hannalawollice.com
PO Box 11889 220 North Main Street Suite 500
Columbia, SC 26211 ' Greenville, SC 29601
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
. ) |
Ugata % ( Cazfzi%
Court Reporter Beth A. Carrigg -V'Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered,

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 372013)
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STATLE OF SOUTH CAROUINA

COUNTY OF LEXINGTON

The Bank ol New York Mellon, f/k/a The Bank of
New York as successor-in-Interest to JPMorgan
Chase Bank. N.A. as successor-in-interest by
merger to Bank One, N.A. as Trustee for Structured
Asset Mortgage Investments Inc., Mortgage Pass-
‘Through Certificates, Series 2002-AR4,

Plaintiff,
. VS.

Cathy G. Lanier; Branch Banking and 1'rust
Company; Regions Bank,

Defendants.

Case No. 2013-CP-32-01709

IN THE COURT OF COMMON PLEAS

LT

i

Lis

SUPPLEMENTAL ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT

This matter comes before the Court on cross Motions for Summary Judgment filed by.

Plaintiff and Defendant Cathy G. Lanier’s (“Defendant”). A hearing was held on October 29,

2015. Plaintiff appeared Lh:ough its attorney, Mary M. Caskey, and Delendant appeared pro se.

Following the hearing, the Court issued an Order on Cross Motions for Summary Judgment filed

on November 5, 2015, in which the Court ruled that Plaintif{’ had possession of the original note

‘and mortgage, and had standing to enforcc the note and mortgage. The Courl denied

Defendant’s Motion for summary Judgment with respect to her request that the case be dismissed

because Plaintiff had failed to prove the amount of the debt, but held all other issues from the

Parties’. Cross Motions in abeyance pending further briefing by the Parties. As set-forth-below,— -

the Court grants Plaintiff’s Motion for Summary Judgment and denies Defendant’s Motion for

Summary Judgment on all issucs related to standing and denies both Parties® cross motions for

1
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summary judgment on the amount of the debt. This matter will be set for a final hearing to
determine the amount of the debt due under the subject note, the only remaining disputed matter

in this case.
First, there is no genuine issue of material fact that Plaintiff is the real party in interest

and has standing to pursue this foreclosure action. Plaintiff has demonstrated that it was the

“owner of the note and the mortgage at the requisite time, and there is no cvidcnce thal any other

entity is claiming ownership of the note and mortgage.
First, the affidavit Defendant relics on to support her claim that Plaintiff lacks standing

contains impermissible hearsay. In support ol her Motion, Defendant relies on the Affidavit of

-William MeCallrey, which includes as exhibits a document titled “Prospectus Supplement to

Prospectus dated October 29, 2002”, listing Structured Asset Mortgage Investments, Inc., as
Seller, and Structured Asset Mortgage Investments Trust 2002-AR4 as the Issuer (“Prospectus™)
and a letter f?‘om' US Bank to D;‘fcndant concerning the ownership of her loan (“US Bank
Letter™). Both the Prospectus and the US Bank Letter are inadmissible hearsay and cannot be
considered by the Court. Rule 56(¢), SCRCP; see Hall . Fedor, 349 S.C. 169, 175, 561 S.E.2d
654, 657 (Ct. App. 2002). Rule 801, I'RE, provides that “*Hearsay’ is a statcment, other (han
one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the
truth of the matter asserted.” Here, Defendant is offering the Prospec‘tus and US Bank Letter as
proof that Plaintiff does nol have standing to bring the loan because of alleged statcments or
requirements in those documents. Neither of those documents is admissible unless they are
oﬂ'ered by the party that made them, or if they are subject to onc of the exceptions in Rule 803.
Defendant has not offered any affidavit or other testimonylf to authenticate either document, and

none of the exceptions in Rule 803 apply.
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Not only are the exhibits to Mr. McCaffrey’s affidavit inadmissible, but the testimony in
his affidavit is also inadmissible. Several of his statements are legal conclusions and are not
proper for expert testimony. See Dawkzﬁs v. #ield, 354 SC 58, 65, 580 8.E.2d 433, 437 (2003)
(in general, expert testimony on issue of law is inadmissible). For cxample, Mr. McCaffrey
testifies that Ait is a requirement that to obtajn REMIC classification, “v;'ithin three months alter
the trust’s startup date substantially all of its assets must be assigned to the trust and qualified
mortgages.” (McCaffrey Aff. at p. 2.) This is a legal conclusion. ‘It is also an incorrect
statement of the law. 26 US.C. § 860D(_a)(4)_ defines a REMIC, and provides that in order to
obtain REMIC classification, within fhree months after the trust’s startup date, substantially all
of its assets must be Qualiﬁed mortgages»(as opposcd of other types éf asscts). There is nothing

in the statute that states that all assets must be transferred into a trust within three months of the

" trust’s stai'tup dale.

Nevertheless, Mr. McCaffrcy continues, testifying that the recorded assignments of
mortgage prove that Défendant’s loan was not timely transferred into the Structured Asset’
Mortgage Investments Inc., Mortgage Pass-Through Certificales, Series 2002-AR4 (the “Trust™).
(McCaffrey Aff. at p. 2.) Specifically, he testificd thal since the assignments were not recorded
until 2012 or 2013, the loan was not timely (ransferred into the Trust. [lowever, a recorded
assignment of mortgage is not required iﬁ order for a note or mortgage to be transferred. South
Carolina law does not even require assignmeﬁts of mortgages to be recorded to show proof of
ownpership. /n re Waodberry, 383 B.R. 373, 377 (Bankr. D.S.C. 2008) (citation omittéd); BAC
Hlome Loan Servicing, L.D. v. Kinder, 398 8.C. 619, 623, 731 S.E.2d 547, 549 (2ﬁl2). Instead,

to have standing to foreclose, South Carolina law requires only that an assignment of mortgage
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into the plaintiff be reéorded before any forcclosure complaint is filed, which was indisputably
done in this case.

Based on the foregoing, the Court will not consider Mr. McCaffrcy’s affidavit or the
Prospectus and US Bank Letter. The testimony and exhibits are inadmissible and do not create
any issué of lact that Plaintiff is the current owner and holder of the subjoct note and mortgage,
and has standing to foreclose.

Moreover, even if the courl were to consider Mr. McCaffrey’s affidavit, the Court rejects

. the legal argument it supporis based on Glaski v. Bank of Am.; Nat'l Ass'n, 218 Cal App. 4th

1079, 1099, 160 Cal, Rptr. 3d 449, 464 (201 3). In Glaski, the court held that the allcged failure
by the mortgagor to transler the borrower’s mortgage in cornpliahce with the terms of the PSA
rendered a prior foreclosure void, as opposed to merely voidable at the clection of the actual
parties to that secondary market transaction. The Glaski court found that, as a result of the void
nature of the foreclosure sale, thc borrower had standing to challenge the foreclosure of his
property based upon an alleged violation of the PSA. The court {inds the holding and reasoning
in Glaski uncontrolling and unpersuasive,' and inconsistent with well-settled South Carolina law
that “a third person not in privity of contract with the contracting parties has no right to enforce a
coniract.” Géode v. St. Stephens United Methodist Church, 329 S.C. 433, 445, 494 S.E.2d 827,
833 (Ct. App. 1997). Even if thé trust égreement was breached as Deféndant alleges, it.was not

made for her benefit and she cannot enforce it.

' Most other courts that have considered the holding in Glaski have declined to follow its holding, See,
e.g., In re Sandri, 501 B.R. 369, 374-75 (Bankr. N.D. Cal. 2013) (describing Glaski as an “outlier”);
Rajamin v. Dewtsche Bank Nat'! Trust Co, 757 F.3d 79, 90 (2d. Cir. 2014) (rejecting Glaski as
inconsistent with New York law and other courts’ interpretation of New York law).

4
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‘The Court further finds that there is no evidence to support Defendant’s contention that

- the allonge was supplicd after the lawsuit was filed. During the hearing, Defendant questioned

whether the allonge in Plaintiff’s possession was adeﬁuate 1o indorse the note to Plaintiff, An
allonge is simply a paper aflixed to the note so as to become a part of the note, 27 S.C. Jur.
Mortgages § 165. Defendant argued that the allonge was not valid because there was adequate
room on the note itself to indorse the note, but S.C. Code Ann. § 36-3-204(a) expressly
contradixl:ts’ that argument by providing: “For the purpose of determining whether a signature is

made on an instrument, a paper affixcd to the instrument is a part of the instrument” The

reporter’s comments further state: “An indorsement on an allonge is valid even though there is

sufficient space on the instrument for an indorsement.” Thus, Defendant’s arguments that (he
note 15 not properly indorsed fail as a matter of law,

Defendént aléo argued that the foreclosurc action should be dismissed bocause the note
and mortgage were not attached to the original complaint filed with the Court. However, there is
no requirement that the original or even a copy of the note and mortgage must be attached to the
Corﬁplaint, or that the law firm representing a foreclosing plaintiff mﬁst physically possess the
note and mortgage when filing a foreclosure action. Thus, Defendant’s arguments that Plaintiff
does not have standing based on those allegations are without merit.

In sum, there is no genuine issuc of material fact that Plaintiff has standing to fqreclosc.
The policy behind proving ownership of the note and mortgage is to ensure a defendant is not
sued multiple times with the same note. Given that the original note and mortgage have been,
and is in the possession of Piaintiff, and there is no claim by any other party that they own the
note or mortgage, or any permissible proof offercd by Defendant that anyone else claims rights

to the note, the underlying policy protection s in play o safeguard Defendant. Therefore, on the

5 .
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issue of whether Plaintift has standing to foreclose, VPlaintiff‘s Motion for Summary Judgment is
GRANTED, and Defendant’s Motion is DENIED.

With respect to the amount of the Debt, the Court finds that there is a genuine issue-il
disputed fact concerning the correct debt émount. Both Parties’ Motions for Summary Judgment

as to the amount of the debt are DENIED.

AND IT IS SO ORDERED.

W@M

Ty, 2

onorabh, James Q. Spence

,2015 Master in Equity, Lexington County
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF LEXINGTON CASE NUMBER 2013CP3201709
IN THE COURT OF COMMON PLEAS i ,
Bank of New York Mellon  Bank of New York Branch Banking and Regions Bank

JPMorgan Chase Bank NA  Baunk One NA
Structured Asset Mortgage
Investments Ine

Trust Company

PLAINTIFF(S)

Submitted by:

DEFENDANT(S)
Attorney for: [ | Plaintiff [ ] Defendant
[] Self-Represented Litigant -

DISPOSITION TYPE (CHE.CK ONFE)
[C] JURY VERBICT. This action came before the court for a trial by jury. The issues have been tried and a verdiet rendered.

m DECISION BY THE COURT, This action came 10 trial or hearing hefore the courl. The issues have been tried or heard and a
decision rendered. [_] See Page 2 for additional information.

[0 ACTION DISMISSED (CHECK REASON): (] Rule 12(b), SCRCP; [} Rule 41(a), SCRCP (Vol. Nonsuit);
[J Rule 43(k), SCRCP (Settled); [J Other:

[] ACTION STRICKEN (CHECK REASON):  [] Rule 40()) SCRCP; [ Bankruptcy:
[] Binding arbitration, subject to right to restore to confirm, \uL,dIL ur [L] Other: .
modify arbitration award;

(] DISPOSITION OF APPEAL T THE CIRCUIT COURT (CHECK APPLICABLE BOX):

(] Affirmed: . [ ] Reversed: [ Remanded;:  [[] Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFY ING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE

CIRCUTT COURT RULING IN THIS APPEAL,

IT 1S ORDERED AND ADJUDGED: [J Scc anached order; {formal order to follow) T Statcment of Judgmen by the Court:
ORDER INFORMATION

This order [_] ends [_| does not end the case.
Additional Information for the Clerk:

"INFORMATION FOR THE JUDGMENT INDEX

Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A™ in one of the boxes below.

Judgment in Favor of Judgment Against
{List name(s) below) {List name(s) below)

Judgment Amount To be Enrolled
(List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this [orm may be addressed by way of motion pursuant (o the SC Rules of Civil Procedure. Amouats to be computed
such as inferest or additional taxable costs not available at the time the form and final order are submitied to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

judgment details.

12/15/20135

CPFORMAC
SCCASCRCP Form 40 {Revised 3:2013)
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Circuit Court Judge "Judge Code Date

For Clerk of Court Office Use Only

This judgmenl was cniered on 12/14/2018, and a copy mailed first class ot placed in the appropriate attarncy’s hox on 127152015, 1o
attorneys ol record or to parties {(when appearing pro se) as follows:

Mary McFarland Caskey, Esq. Joseph Ernest Brown, Esq,
PO Box 11889 220 North Main Street Suite 500
Columbia, SC 29211 Greenville, SC 29601
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
42 . .
v, 546& ff{i Cam%
Court Reporter _ Beth A, Carrigg - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came 10 trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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IN THE COURT OF COMMON PLEAS
11™ JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

)
: )
COUNTY OF LEXINGTON )
) CASE NO.: 2013-CP-32-01709 -
The Bank of New York Mellon, f/k/a ) ‘
The Bank of New York as successor-in- )
Interest to JPMorgan Chase Bank, N.A. ) DEFENDANT’S
As successor-in-interest by merger to ) MOTION TO RECONSIDER
Bank One, N.A. as Trustee for Structured ) ' ORDER
Asset Mortgage Investments Inc., )
Mortgage Pass-Through Certificates, )
Series 2002-AR4, )
Plaintiff, )
Vs. )
)
)
)
)

Cathy G. Lanier; Branch Banking and
Trust Company; Regions Bank,
Defendants.

Defendant, Cathy G. Lanier respectfully requests reconsideration of several items listed in

the Supplemental Order on Cross Motions for Summary Judgment. This document, as of mail

service on January 12, 2016, has still not been served to Defendant, so she has based her motion on
the scanned and emailed copy sent to her by opposing counsel approximately a week ago. If the
served copy differs from that received from opposing counsel, she reserves her right to amend
and/ot correcf this motion accordingly. She believes the court has erred in granting Summary
Judgment on several of these matters, and that these would be overturned on appeal.
1. Plaintiff has still not provided any legitimate and admissable proof that it is the real party
in interest. In fact, the affidavit of Joseph G. Devine, Jr. supplied by Plain;iff indicates
Mr. Devine, a JPMorgan Chase Bank, NA (“Chase”) employee, claims to be “attorney in
fact” for the Plaintiff. There has been nothing produced showing that the Plaintiff, Bank
of New York Mellon -(“ENYM”), has authorized in any way this lawsuit, or
representation by Mr. Devine as its attorney in fact. Defendant has repeatedly requested

such proof, but Plaintiff has provided none. Mr. Devine also verifies that the note and

2013-CP-32-01709 Defendant’s Motion to Reconsider Order Page 1



mortgage are in the possession of Chase — not the party who has brought this lawsuit,
BNYM. Therefore, it appears that the real Plaintiff in this case is not BNYM, but Chase,
and this case has been brought by the wrong party as per SCRCP Rule 17. Based on that
fact alone, this case must Be dismissed. “A Court of law can know no other persons as
pﬁrties, than those whose rights are made to appear by the record . . . . M’Elwee v.

| House, 17 S.C.L. (1 Bail.) 108, 109 (1828).
Additionally, there has been no proof provided that any party to this lawsuit, the Plaintiff
or the Servicer, were in possession of the note and mortgage as of the inception of this
case, és is required by law. Further, Plaintiff carmof show, as r:equired by SC §36-3-310

| that it is a holder, a non—ﬁolder with the rights of a holder, or a person not in possession
but who has the right to enforce a lost, destroyed, or stolen instrument or an instrument
paid by mistake.

2. Plaintiff characterizes the Prospectus and Pooling and Servicing Agreement provided as -

N

an exhibit to Mr. McCaffrey’s affidavit as hearsay. This document was pulled from the

Securities & Exchange Commission’s website (www.SEC.gov) after many requests by
Defendant to have Plaintiff produce this document in discovery, and having those
requests ignored. It is a publicly available document, and therefore'rnects the criteria for
admissible evidence under Rule 803(8). The document also affects an interesf in
property, and meets the exception under Rule 803(14) and (15).

3. Plaintiff also indicates that some of Mr. McCaffrey’s statements are legal conclusions.
They use as an ¢Xarnple his statement that in order for the trust he investigated to obtain
REMIC status, all the assets must be assigned to the trust within three months. This is a
direct requirement for the specific trust referenced in this case, and is clearly spelled out

in the Prospectus and Pooling and Servicing Agreement. See Defendant’s Exhibit C to

2013-CP-32-01709 Defendant’s Motion to Reconsider Order Page 2



her Memorandum filed into the case on November 13, 2015, pages S-21 through S-22.
Additionally the Prospectus and Pooling and Servicing Agreement grants no authority to
the Trustee to collect on a mortgage loan or effect a foreclosure. That authority is
granted onl'y to the servicer, and they must bring the action (in their own name, as per
Rule 17). The Trustee, by acting in a capacity as Plaintiff in this case, triggers REMIC
penalties with the IRS, resulting in a 1-00% tax penalty on all proceeds from the trust. It
is highly unlikely that BNYM would risk its reputation and profits over a simple
foreclosure such as this one. This is further evidence that BNYM likely has no
knowlnge their name has been used to pursue this matter, as has been the case in
numerous foreclosure cases, including the Deutsche Bank v. Heinrich et al., 2011-CP-
10-1060, Court of Common Pleas of the 9th Judicial Circuit, (decision July 31, 2013)
case. Quite simply, the named Plaintiff, BNYM, cannot be the Plaintiff in this
foreclosure action. See Defendant’s Exhibit C to her Memorandum filed into the case on
November 13, 2015, pages S-60 through S-63 and pages 74 through 101. These are not
legal conclusions — they are facts, stated in black and white in the trust’s contracts,
specific to the subject trust of this case. Whether the State of South Carolina has tirﬂe
limits on filing assignments is irrelevant, as the trust bringing this case by BNYM has
vefy specific and easily interpreted limits on these filings. However, even SC law, § SC
30-7-10 applies limitafions dn the time for filing assignments and Plaintiff’s assignments
did not ﬁleet those.

4. The (created for the purpose of litigation) assignments filed into the county records
before the foreclosure case showed a party with no authority or chain of title to the
property assigning to another party. A party without authority ‘to assign, cannot assign a

mortgage. Ms. Caskey provided answers to chain of title of the note questions in the last

2013-CP-32-01709, Defendant’s Motion to Reconsider Order Page 3



hearing as represenied by the transcript. According to Page 13, beginning on line 25 and
proceeding through the first few lines of page 14, “And in this case the ownership has
been transferred from South Star Funding to Bank One; and then it was transferred by
Chasé, which was the successor to Bank One by merger, so there is no allonge from
Bank One to Chase; to the Bank of New York Mellon.” There seems to be an adrnission_
that there is nothing transferring from Chase, who “may” have acquired ownership via
the merger with Bank One, to the actual Plaintiff, BNYM. Page 28, lines 17 through 21
has Ms. Caskey telling us, “Tﬁe Note was transferred to ownership to Bank One as
evidenced by the allonge. Bank One through JPMorgan Chase’s successor transferred
the Note to the Bank of New York Mellon.” There has been no evidence provided of a
transfer from Chase’s successor to BNYM. However, Page 10 of the transcript shows an
area where there was a statement that indicates that the Motion for Summary Judgment
was, in fact filed by Chase, not the Plaintiff, BNYM. That emphasizes the problem
illustrated in Itém 1 of this document, that the v;/rong plaintiff has sued because clearly,
due to the fact that it is impossible to depose or get any sort of affidavit or testimony
from the actual Plaintiff, it is Chase who has brought this case and is litigating it under
the name df an unrelated V(an.d likely uninformed) party, BNYM. The real party in
interest has not brought this case. Further, the various gyrations described by Plaintiff or
that would have had to take place to put them into a position to bring this case, most
certainly indicate the note and mortgage have been bifurcated, thereby rendering the
moftgage invalid. See Deutsche Bank v. Heinrich et al., 2011-CP-10-1060, Court of
Common Pleas of the 9th Judicial Circuit, (decision July 31, 2013), based on the
Supreme Court ruling in Carpenter v. Longan, 83 U.S. 271, 16 Wal. 271,21 L.Ed 313

(1872)).

2013-CP-32-01709 Defendant’s Motion to Reconsider Order Page 4



5. There have been other cases besides Glaski V. Bank of America, 218 Cal.App.vdrth 1079,
160 Cal Rptr. 3d 449, that have allowed a borrower, the responsible party for creating
the note an& mortgage in the first place, to argue and show proof of a breach of the
trust’s governing documents. One such case is Wells Fargo v. Erebobo 39 Misc.3d
1220(A), 972 N.Y.S.2d 147 (N.Y.Sup. 2013). Others include US Bank v. Ibanez 458
Mass. 637 (Mass. 2011) and a case consolidated with US Bank v. Ibanez, Wells Fargo
Bank v. LaRace. All these cases revealed the fatal defects in the securitization of the .
loans that led the judge to overturn the foreclosures, and certainly the borrowers had
standing to challenge the sequritization of the trﬁsts involved, as well as their governing
documents. Another is a case determined two months ago on November 10, 2015, Wolf
v. Wells Fargo, 2011-36476, in the 151% Judicial District of Texas (decision November
10, 2015). In’the Wolf case, the jury was shown the “true sales” that were necessary to
properly securitize the Wolf’s mortgage. Once the jury understood the requirements of
the Mortgage Loan Purchase Agreement and the Pooling & Servicing Agreement, they
were able to see why the Transfer of lien (in SC that is the same as an assignment of
mortgage) was fraudulent. The jury also found that even fhou gh Wells Fargo was in
ph&sica] possession of the original note, it did not own the mortgage loan because it was

never securitized into the Mortgage Loan Trust over which Wells Fargo serves as the
Trustee (just as in the instant case). The Wolfs were awarded clear title to their property,
and real and punitive Qamages totéling nearly $5.4 million. “The jury verdict in the
Wolf v. Wells Fargo trial is epic. Among other things, it demonstrates that when given
all the facts, average people can distinguish the difference between “deadbeat

borrowers” and a family who fell upon hard times and always tried to do the right thing.

2013-CP-32-01709 Defendant’s Motion to Reconsider Order Page 5



This case should send a mességc of hope for others; it also provides a road map for

cutting through the complexities of modern finance to arrive at a just result.”!

Additionally, US Bank’s (another large bank engaged in the same business as Plaintiff,

BNYM) very clear description of REMIC trusts, as shown in Defendant’s Exhibit J to

her Memorandum filed into the case on November 13, 2013, lists the borrower as a party

to the transactions that create the trust. This hardly describes the role of a third party.

The borrower certainly has standing to discuss such matters that impact the disposition |

of their property and the ownership of any liens on their property.

Plaintiff continues to misrepresent the facts of this case, and now this court appears to
support them in their arguments without requiring even minimal proof of their statements.
“Because they say so” does not provide a legal basis for this order, and it is certain that an appeals
court would also require proof of these claims. If evidence has been provided to this Court to
dispute these issues, this evidence must be provided to Defendant as well. Tt appears that some |
 level of bias may exist, in that Defendant has been required to provide strict gvidentiary proof of her
defenses, while Plaintiff has not been requiré:d to provide evidentiary proof of its claims by the same
standards to which Defendant has been held. For this reason, Defendant respectfully requests,
rather than holding another hearing on this matter, that this Court issue written responses to each of
the five (5) items in this motion, providing or referencing the evidence it used to determine its
decision in the instant order.
Therefore, Defendant respectfully requests that these items be reviewed for correction or

adjustment and require that Plaintiff provide actual and real proof of their chain of title, their

1 ~ . . . - . . g

Quote from Marie McDonnell who served as expert witness in the case. Maric McDonnell is Founder and President of
McDonnell Property Analytics, in Brewster, Massachuselts, a leading provider of title and securitization forensic
reports and experd services to attorneys, consumers, registries of deeds, and other governmental agencics.

2013-CP-32-01709 Defendant’s Motion to Reconsider Order Page 6



standing to bring this case, and the status of the trust and the clear manipulation of the trust’s rules
that has taken place.

Respectfully submitted,

Vs R,
d |9
CATHY G LANIER, Pro Se

Cathy G. Lanier

172 Belle Chase Drive
Lexington, SC 29072
803-315-3636
803-359-7031 (fax)
cathy @tsisc.com

Pro Se
Lexington, SC
January 12, 2016

2013-CP-32-01709 . Defendant’s Motion to Reconsider Order Page 7



IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) 11™ JUDICIAL CIRCUIT
COUNTY OF LEXINGTON )
: ) CASE NO.: 2013-CP-32-01709
The Bank of New York Mellon, f/k/a ) '
The Bank of New York as successor-in- )
Interest to JPMorgan Chase Bank, N.A. ) DEFENDANT’S
As successor-in-interest by merger to ) MOTION TO RECONSIDER
Bank One, N.A. as Trustee for Structured) ORDER .
Asset Mortgage Investments Inc., ) :
Mortgage Pass-Through Certificates, ) -
Series 2002-AR4, ) N
Plaintiff, ) =
Vs. ) 2
) ~
Cathy G. Lanier; Branch Banking and )
Trust Company; Regions Bank, )
Defendants. )
CERTIFICATE OF SERVICE

On or about the date below, Defendant served upon the following the above-referenced

document by US Mail:

Haynsworth Sinkler Boyd, P.A.
PO Box 11889

Columbia, SC 29211

Attn: Mary M. Caskey, Attorney

Respectfully Submitted,

e

Cathy G Kenier

172 Belle Chase Drive
Lexington, SC 29072
Pro Se Defendant

Lexington, SC
January 12, 2016

2013-CP-32-01709 Certificate of Service : Page |



STATE OF SOUTH CAROLINA o)
COUNTY OF Lexington | . - <)
)
The Bank of New York Mellon, et al )
Plaintiff, )
vs. )
)
Cathy G. Lanier, et al )
Defendant. )

" GASE NO.: 2013 -CP-32:01709

IN THE COURT OF COMMON PLEAS
11th JUDICIAL CIRCUIT

~

MOTION AND ORDER INFORMATION O'Wp
FORM AND COVERSHEET - w—

o

i

i
T
i

g oamd
L5 s

Plaintiff’s Attorney:

Haynsworth, Sinkler, Boyd, PA, Bar No. NA
Address:

PO Box 11889, Columbia, SC 29211-1889
Phone: Fax

E-mail: Other:

Defendant’s Attorney:

NA, Bar No. NA

Address:

172 Belle Chase Drive,Lexington, SC 29072
Phone: 803-315-3636 Fax803-359-7031

E-mail: cathy@tsisc.com Other:

[ IMOTION HEARING REQUESTED (attach written motion and complete SECTIONS 1 and III)
IFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and I1I)

[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS I¥ and 11X)

SECTION I: Hearing Information
Nature of Motion: Motion for Reconsideration of Interlocutory Order
Estimated Time Needed: Court Reporter Needed: [YEs/X| NO

SECTION II: Motion/Order Type
XWritten motion attached

[ ]Form Motion/Order _
I hereby move for relief or action by the court as set forth in the attached proposed order.
g/ (s .
( 4. 1/13/16
Signature(df Attorney for [] Plaintiff /X Defendant Date submitted

. SECTION III: Motion Fee
X PAID — AMOUNT: §

() EXEMPT:
(check reason)

[] Rule to Show Cause in Child or Spousal Support

] Domestic Abuse or Abuse and Neglect

] Indigent Status (] state Agency v. Indigent Party

[] Sexually Violent Predator Act [] Post-Conviction Relief

[] Motion for Stay in Bankruptcy _ :

[} Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
(] Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
: [] Other:
JUDGE’S SECTION
[[] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
[ ] Other: Date:
CLERK’S VERIFICATION
Collected by: Date Filed:

[] MOTION FEE COLLECTED: $
[) CONTESTED — AMOUNT DUE: §

SCCA 233 (11/2003)



Common Pleas

Clerk : Beth A. Carrigg
Lexington County Judicia! Center
Lexington, SC 29072

, (803) 785-8212
Received From:  Montgomery, Andrew William Date: 1/13/2016
PO Box 100200 © Receipt# 189796
Columbia, SC 292023200 Clerk: jparker
Paying for: Lanier, Cathy G
Transaction Type: Payment Reference #:
Payment Type:  Cash $25.00 " 'RC?m'g‘eg‘t
on-Refundable
Total Paid: ~ $25.00
Total Received: ‘ $40.00
Change Due: $15.00
Case # ' Caption Previous Balance Amount Paid Balance Due
2013CP3201709 Bank of New York Mellon , plaintiff, et al VS $25.00 $25.00 $0.00

Cathy G Lanier , defendant, et al

Total Cases: 1 . : ' $25.00 $25.00 $0.00

ReceiptSingleCase.rpt V6.1
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ORIGINAL

STATE OF SOUTH CAROLINA) ' COURT OF COMMON PLEAS
":;‘;"47'!“.-:\ o

COUNTY OF LEXINGTON ) ™' 152 2201001 3.8°P-32-01709

BNY MELLON, ) L

Plaintiff, ) ©7#H' ORDER

V. )
Lanier et al., )

This court granted partial summary judgment t0 Plainti{l against Pro se, (SRL) defendant Lanier.
Thereafter, Lanier filed a motion for reconsidceration and hired counsel to represent her at that
hearing. At the scheduled hearing, Plaintiff’s and Defendant’s counsel agreed to submit proposed
Orders rather than argue the case. -

- Plaintiff’s submitted Order, in cssenee, stated early order controls, motion is simply repeating -

and rearguing previously argued and decided matters. This Order supplements previously filed
Order. '

Defendant’s submitted Order basically argues court erred in granted partial summary judgment
as to liability because (1) there is question of fact if Plaintiff owns or owned the note and (2)
question of facts about underlying pooling and service agreement.

Defendant argues:

(1) the note appears to be a laser copy.

(2.) Plaintiff failed to attach original (or copy) of note and mortgage to complaint,
(3) gap between date of assignment and recordation of assignment, and

{4) questions of fact about underlying pooling agreement. .

These arguments arc not persuasive.

The transcript rcvcalé that:

(1) Lanier does not deny signing the note. See page 12 lines 19-13 line 16. She simply states
she helieves what was shown to her as the original note is a laser capy. See page 6 lines 8- 19. *

© So, later, after Ms, Caskey’s firm got the case, 1 also went to her office to look at the

documents.....”
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(2) Plaintiff's proof of possession of note. Page 19 Linc 23. —Page 20 lines 21 lines 2. *.Ms.
Caskcy....is there any evidence to show that you did not have possession of the Note when the
lawsuit was filed?

The court will not restate earlier ruling and law relating to (3} gap between assignment date and
recordation or {4) underlying pooling agreement .

Proper ownership of the note is a critical issue since it protects the Defendant from the possibility
of either paying multiple parties who present claims of owncership or being involved in multiple
litigations involving different parties claiming ownership of the note.

The court notes that while the complaint alleges Lanicr signed the note and mortgage August 2,
2002 and made payments until on or about September 2010, ncither Plaintiff nor Defendant have
brought to the court’s attention (1) any action brought by a third party claiming note ownership
nor (2) any allegation that while Lanier has not paid Plainti{l since 2010, Lanier has heen making
mortgage payments to another entity claiming owncrship.

Motion denied.

AND IT IS SO ORDERED. | .
March 21, 2017 - Q(VVVV“Q? O )é@—;w@
v

JAMES O. SPENCE .

ASTER-IN-EQUITY

s e sbAsh s e aamyama . rm e e e
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FORM 4
STATE OF SOUTIl CAROLINA JUDGMENT IN A CIVII. CASE
COUNTY OF LEXINGTON CASE NUMBER 2013CP32{1709
IN TIIE COURT OF COMMON PLEAS :
Bank of New York Mellon Bank of New York Branch Banking and Trust Regions Bank
Structured Asset Mortgage Bank One NA Company
Investments Inc
" PLAINTIFF(S) ' o DEFENDANT(S)
Attorney for: Ll Plaintiff 0O Defendant
Submitted by: O Self-Represented Litiganl -

. DISPOSITION TYPE (CHECK ONE)
I | URY VERDICT. This action came before the court for a wial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or heuring before the court. The issues have heen tricd or heard and a
decision rendered. L} Scc Page 2 for uddilivnal information.

ACTION DISMISSED (CHECK REASON): 2 Rule 12(b), SCRCP; © [ORule4l(a), SCRCP (Vol. Nonsuit);
M Rule 43{k), SCRCP (Settled); I~ Other: . .

C ACTION STRICKEN (CHECK REASON): 7 Rule 40(j) SCRCP; 1 Bankrupley:
[.I Binding arbitration, subject to right to restore to confirm, vacate or  Other:

modify arbitration award;
O STAYED DUE TO BANKRUPTCY

N DISPOSITION OF APPEAL 10 THE CIRCUIT COURT (CHECK APPLICABLE BOX):
O Affirmed; 1 Reversed; 0O Remanded; O Other:

NOTI: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL. OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING [N THIS APPEAL.

ITIS ORDERED AND ADJUDGED: O See attached order; (formal order to foliow) LI Stutement of Judgmenr by the Court:
ORDER INFORMATION

This order O ends LJ does nol ¢nd the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX

there is no judgment information, indicale “N/A" in one of the boxes below.

Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolted. If

Judgment in Favor of _ Judgment Against Judgment Amount To be Enrolled
(List name(s) below) {List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning (he amounts contained in this
form may be addressed by way of molion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or
additional taxable costs not available at the time the foan and final order are submitted to the judge may be provided to the clerk.
Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In F-Filing counties, the Court will clcetronically sign this form using a separate electronic signature page.

| - 3222017
Circnit Court Judge _ Judge Code ' Date

CPFORM4Cm
SCCA SCROP Form 4 (Revised 2717)
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For Clerk of Court Office Use Only

This judgment was entered on 3/22/2017. and a copy mailed first class or placed in the appropriate attorney’s box on.3/23/2017, 10
attorneys of record or to parties (when appeuring pro se) as follows:

Chatles Stuart Gwynne Jr. PO Box 100200 Columbia, 5C Joseph Ernest Brown 220 North Main Street Suite 500
20202-3200 Greenville, SC 29601
’ ' S. Jahue Moore PO Box 5709 West Columbia. SC 39171

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Lisa A. Comerlppb

Court Reporter _ Lisa M. Comer - Clerk of Court

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp uand the clerk’s entering of the date of judgment above is not required in those counties. The clerk will mail a
copy of the judgement to parties who are not E-Filers ar who arc appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have heen tried or heard and a decision rendered.

CPFORMAC M
SCCA SCRCT Form 4C (Revised 2:17)




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM LEXINGTON COUNTY

Master-In-Equi -
- s TR
B L, Sk ad g
The Honorable James O. Spence 1, =
LIy
Bity 07 dudd

Civil Action No. 2013-CP-32-01709 . ‘
&, Gourt of Appeals,

Appellate Case No. 2017-000874

The Bank of New York Mellon, f/k/a The Bank of New -

York as successor-in-interest to JPMorgan Chase Bank,

N.A. as successor in interest by merger to Bank One,

N.A. as Trustee for Structured Asset Mortgage

Investments, Inc., Mortgage Pass-Through Certificates, ~ Respondent,
Series 2002-AR4, ..coiiiiiiiiiii i e e

Cathy C. Lanier; Branch Banking and Trust Company,
Regions Bank, .......ccooviiiiiiiiiiiiiiici e Defendants,

Of Whom Cathy C. Lanier is the Appellant, ................. Appellant.

PROOF OF SERVICE

I, the undersigned Administrative Assistant of the law offices of Nelson Mullins
Riley & Scarborough LLP, attorneys for JPMorgan Chase Bank, N.A., do hereby certify that |
have served all counsel in this action with copies of the pleading(s) hereinbelow specified to the

following address(es):

Pleadings:  Respondent’s Motion to Dismiss Appeal



Counsel Served:

June 7, 2017

U.S. Mail

S. Jahue Moore, Esquire
Moore Taylor Law Firm
1700 Sunset Blvd. (29169)
Post Office Box 5709
West Columbia, SC 29171

Cindy K. Hess Q
Sr. Administrative Assistant



Nelson
Mullins

Nelson Mullins Riley & Scarborough LLP
Attorneys and Counselors at Law

1320 Main Street / 17th Floor / Columbla SC 29201
Tel: 803.799.2000 Fax: 803.255.9024
www.nelsonmullins.com

Hand Delivered

The Honorable Jenny Abbott Kitchings
Clerk of Court

The South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29201

RE:

Michael J. Anzelmo

Tel: 803.255.9312

Fax: 803.255.9024
michael.anzelmo@nelsonmullins.com

June 7, 2017

4 .w—-}f:}

J?»a,';/ »// r"‘«')

)'qu
ok, lrJ

077
@‘\:' (&Ou“f. 9] F'Q‘DQQIS.

The Bank of New York Mellon v. Cathy C. Lanier, et al.

Civil Action No. 2013-CP-32-01709

Appellate Case No. 2017-000874

Our File No. 11281/02473

Dear Ms. Kitchings:

Enclosed for filing in the above-referenced matter please find the original and seven copies of
Respondent’s Motion to Dismiss Appeal, along with a check for the filing fee. Please return a

clocked-in copy to us via our courier.

By copy of this letter to counsel of record, we are serving them with copies of this document.

MJA:ckh
Enclosures
cc: S. Jahue Moore, Esquire

With offices in California, Colorado, District of Columbia, Florida, Georgia, Massachusetts, New York, North Carolina, South Carolina, Tennessee, and West Virginia

Very truly yours,

S

Michael J. Anzelmo



