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Hilton Head Island Development Company, LLC d/b/a Coral Resorts and Sunrise Vacation
Properties, Ltd. d/b/a Coral Resorts, Defendants.

James Nichols and Irene Nichols, Plaintiffs,
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Hilton Head Island Development Company, LLC, Sunrise Vacation Properﬁes, Ltd., SherriJ.
Smith, Patrick Budmik, and Robert Landerman d/b/a Coral Resorts, Defendants.
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- Charles Olenick and Karen Maniscalco, Plaintiffs,

V.

Coral Resorts, LLC and Sunrise Vacation Propertieé, Ltd, d/b/a Coral Resorts, Defendants.

Phillip Ross and Kimberly Ross, Plaintiffs,
V.

Hilton Head Island Development Company, LLC, Sunrise Vacation Properties, Ltd., Shemi J.
Smith, David Watson, and Sheldon Stanhope, Defendants.

PLAINTIFFS"RETURN IN OPPOSITION TO
DEFENDANTS’ PETITION FOR REHEARING

flaintiffs hereby subgﬁt therr Returh in Oppositionto Defendanté ﬁﬂton H'eaci Island
Development Company, LLC, Coral Resorts, LLC, Sunrise Vacation Properties, Ltd., Sherri
J. Smith, Davici Watson, and Sheldon Stanhope’s Petition for Rehearing of Opinion No.
27720, filed May 17, 2017, as the Court requestc-ed of Plaintiffs by letter dated June 2, 2017.

Background

Opiniqn No. 27720 answered three certified qugstions posed by the South Caroli_na'
District Court, Honorable Patrick Michael Duffy presiding, concerning the interpretation of
thelz Soﬁth Carolina Vacation Time Sharing Plans Act, 8.C. Code Section 27-32-10, et seq.
(“Timeshare Act”) relating to Plaintiff timeshare purchasers’ claims for Defendants’
violations of the Timeshare Act.

Standard for Petitions for Rehearing

-Pursuant to Rule 221, SCACR, Petitions for Rehearing shall state with particularity
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the points supposed to have been overlooked or misapprehended by the Court.

‘Defendants’ Petition for Rehearing

Defendants’ Petition for Rehearing, filed with the (_foﬁrt on June 1, 2017, seeks

rehearing and reconsideration of Opinion No. 27720 based upon the following points alleged

by Defendants to have been misapprehended by the Court:

1.

That the Court misapprehends that Real Estate Commission determinations
concerning timeshare plan registrations are distinct from Real Estate Commission
determinations regarding the sale of timeshare interests, and that a timeshare
purchaser's private right of action does not apply to Real Estate Commission
determinations comcerning timeshare plan registrations;

That the Court misapprehends that Defendants® arguments are premised upon pubhc
policy arguments rather than the language of the Timeshare Act;

That the Court’s misapprehends that its Opinion will rcsult in grave, unmtcnded and
absurd results;

That the Court misapprehends the nature of a- timeshare plan registration
determination, which does not concern pnvatc rights of timeshare purchasers and,
accordingly, is not entitled to judicial review;

That the Court misapprehends the distinction between the terms “enforce” and
“prosecute” in Section 130 due to its interpretation of same in isolation from the
remainder of the Timeshare Act, resulting in an erroneous interpretation of Section
130, which should be construed to limit the private right of action to enforcing final
decisions of the Real Estate Commission only; and

That the Court misapprehends that the private right of action described in Section
130 of the Timeshare Act is restricted 1o timeshare purchasers bringing only certain
types of actions codified elsewhere in the Timeshare Act, rather than actions claiming
violations of the Timeshare Act.

In response Plaintiffs generally assert that Defendants’ Petition for Rehearing is

stmply an attempt to re-litigate its position again, rather than to bring to the Court’s attention

any material fact or principle of law that has been either overlooked or misapprehended by

the Cowrt. Each of the six points referenced in Defendants' Petition were previously asserted,
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argued, considered, and decided by the Court and, therefore, provide no basis for granting a
rehearing as requested by Defendants. t
Further, Plaintiffs respond to each of Defendants’ six assertions specifically as set
forth below.
Defendants’ Allegarions and Plaintiffs' Responses
1. That the Court misapprehends that Real Estate Commission determinations
conceming timeshare plan registrations are distinct from Real Estate Commission
determinations regarding the sale of timeshare. interests, and that a timeshare
purchaser's private right of action does not apply to Real Estate Commission
determinations concerning timeshare plan registrations.

Defendants assert that the Court misapprehends that the Real Estate Commission
makes determinations as to both timeshare plan registrations as well as sales to timeshare
purchasers, and that such are distinct from one another.

Defendants further assert that a timeshare purchaser’s private right of action only
applies to determinations regarding timeshare sales and not timeshare plan registrations. In .
support of this assertion, Defendants offer an analogy relating to motor vehicle operator
licensing as it relates to motor vehicle negligence claims.

In response, Plaintiffs assert that the Court does not misapprehend the Real Estate
Commission’s different roles relating to the timeshare industry as it indicated in its Opinion,
including in Section I.B, which states:

[T]he [REC], as part of its regulatory mandate, scnutinizes the
practices and procedures of persons developing or selling
interests in vacation time sharing plans in this State...

.The Timeshare Act prohibits developers from advertising or
selling plans that have not been registered with the REC... To

register a plan, the applicant must submit numerous
documents to the REC, including copies of the proposed sales

4
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contract, advertising materials, and any regulations on the use
of the property the applicant intends to impose. .. If the REC
determines the materials comply with the Timeshare Act, the

REC is directed to issue an order approving their use, at -

which point the plan is considered registered.

Section 27-32-190 of the South Carolina Code describes the
application process and the REC's duties in more detail.
Among other things, the REC must examine the applicant's

advertising materials to ensure they are not misleading, make -

sure neither the seller nor any officer or principal thereof has
been convicted of certain crimes within the past ten years, and
satisfy itself that there are no encumbrances on the property

that could diminish the purchaser's interest in, or use of, the,

property...

Within thirty days from the date the [REC] receives an
application for registration, the [REC] must enter an order
registering the vacation time sharing plan or rejecting the
registration. If an order of rejection is not entered within
thirty days from the date of application, the vacation time
sharing plan is considered registered unless the applicant has
consented in writing to a delay.

+ In addition to the initial registration, a seller must obtain the

REC's approval before making any substantial changés to a
registered plan. ,

To perform its duties, the REC is empowered to conduct
investigations, issue subpoenas and cease and desist orders,
and seek court orders compelling compliance with the REC's
requests... The REC canrevoke a registration for a variety of
reasons, including: failing to comply with a cease and desist
order or concealing a material fact in an application... As part
of its ‘"responsibfility] for the enforcement and
implementation of* the Timeshare Act, the REC can also
direct the Department of Licensing, Labor and Regulation to
prosecute violations of the Act... Critically for purposes of the
certified questions before the Court, this authority "dofes] not
limit the right of a purchaser or lessee to bring a private action
to enforce the provisions of [the Timeshare Act].

F.

b

Plaintiffs further respond that the certified questions presented by the District Court
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Estate Commission determinations, and the Timeshare Act itself draws no-distinction

between categories of violations in the language of Section 130" ("The provisions of this

Chapter do notlimit the right of'a purchaser or lessee to bring a private action to enforce the

provisions of this chapter.").

Further, the Court's Opinion evidences the Court's understanding that the Plaintiffs

claim violations of the Timeshare Act relating to both registrations and sales practices, as

stated in Section I:

The Pullbrights commenced a purported class action against
Spinnaker... alleging Spinnaker violated the Timeshare Act by
failing to comply with the Act's registration requirements.
The Fullbrights sought the return of all money paid under the
contract, with interest, as well as a declaration that the
contract was invalid and nonbinding.

Like the Fullbrights, the plaintiffs in the Chenard cases are
individuals that entered into contracts to purchase interests in
timeshare plans for Hilton Head resorts. In addition to claims
for violations of the Timeshare Act, [the Chenard plaintiffs]
brought claims for, among other things, fraud, negligent
misrepresentation, and violations of the South Carolina Unfair
Trade Practices Act. Their claims under the Timeshare Act
included allegations that the timeshare plans they agreed to

were not properly registered with th_e REC, and they soughtto -

void their purchase contracts.

Despite the diversity of Plaintiffs claims, the Court nonetheless answered the

certified questions in a single Opinion, stating "[a]s these cases present the same legal

questions, they were consolidated for oral argument before the Court. We now rcsolx;e them

1n a single opinion."
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Fiﬁally, Plaintiffs respond that Defendants’ analogy to a motor vehicle pegligencc
claim 1n suppd:t of its assertion fails to include that Plaintiffs allege Defendants failed to
meet the statutory r;quirements set forth in the Timeshare Act over a period of many years,
yet the Real Estate- Commission retroactively forgave such failures at the’ reqﬁe_st .of
Defendants, such allegations being incongruous with Defendants' analogy's paralle] assertion
that the “defendant driver... took every necess.a.ry step to ensure that his license was valid.”
Ts is precisely these failures by Defendants to comply with the Timeshare Act's requirements-
that this Iit.igation concerns.

2. That the Court misapprehends that Defendants’ arguments are premised upon public
policy arguments rather than the language of the Timeshare Act.

Defendants assext that the Court failed -to unders:tand that Defendants’ arguments
were based not solely on public policy arguments but rather on the plain language of the
Timeshare Act as well, which contains Defendants’ public policy arguments in Section
405(1\/1) of the Timeshare Act. Defendants firther assert that interpreting Section 130 ofthe
Tim;share Act to allow Plaintiffs to challenge timeshare regisuaﬁon determinations would
contradict Section 405(M)’s s@ted purpose, thereby undermining the stability of the
timeshare industr;II. | |

In response, Plaintiffs assert that the Cc;urt did not fail tq understand that Defendants’
public policy arguments are alleged to be supported by Section 405(M), as is clearl}lr
indicated in its Opinilon, inclﬁding in Section ]]iA.l, which recites Section 405(M)’s -
statutory language and compares it \';vith Section 405(E)’s separate policy langﬁage relating to |

timeshare purchaser's rights (“the purchaser of an interest in a vacation time sharing planin
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this State is afforded significant and unique consumer protections not available to purchasers-

of other forms of real property”).

3. That the Court misapprehends that its Oplmon will result in grave, unintended, and
absurd results.

Defendants assert that the Court misapprehends that its Opinion will result in grave,
unintended, and absurd results, allowing for a multiplicity of litigation and chaos in the
timeshare industry.

In response, Plaintiffs assert that the Court specifically addressed this point in Section
[T A.1 in stating that:

We readily acknowledge there is considerable merit to
Defendants’ concerns, and we do not reject them lightly.
However valid Defendants® concerns may be, they must yield
to the plain language of a statute that commands a different
result.

This passage indicates that while the Court appreciates Defendants’ concerns

regarding potential impacts on the timeshare industry, nevertheless such concems do not

override the plain language of the subject statutory provisions.

4, That the Court misapprehends the nature of a timeshare plan registration
determination, which does not concern private rights of timeshare purchascrs and,
accordmgly, 1§ not entitled to judicial review,

Defendants assert that the Court misapprehends the nature of a timeshare plan

. registration determination, which does not concern private rights of timeshare purchasers

and, accordingly, is not entitled to judicial review. In support of such assertion Defendants

. offer an analogy regarding the doctrine of public nuisance.

In response, Dlaintiffs assert that the Court understands the the nature of a Real Estate

v
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Oi)inion, including in Section ILB, which again states:

plan registration determinations have on timeshare purchaser’s rights. Plaintiffs allege that

Plaintiffs further assert that these cases demonstrate the direct impact that timeshare

{The [REC], as part of its regulatory mandate, scrutmizes the -

practices and procedures of persons developing or selling
interests in vacation time sharing plans in this Staté. ..

The Timeshare Act prohibits developers from advertising or
selling plans that have not been registered with the REC. .. To
register a plan, the applicant must submit numerous
documents to the REC, including copies of the proposed sales
contract, advertising materials, and any regulations on the use
of the property the applicant intends to impose... If the REC
determines the materials comply with the Timeshare Act, the
REC is directed to issue an order approving their use, at
which point the plan is considered registered.

Section 27-32-190 of the South Carolina Code describes the
application process and the REC's duties in more detail.
Among other things, the REC must examine the applicant’s
advertising materials to ensure they are not misleading, make
sure neither the seller nor any officer or principal thereof has

- been convicted of certain crimes within the past ten years, and

satisfy itself that there are no encumbrances on the property
that could diminish the purchaser's interest in, or use of, the

property...

Within thirty days from the date the [REC] receives an

application for registration, the [REC] must enter-an order
registering the vacation time sharing plan or rejecting the
registration. If an order of rejection is 'not entered within
thirty days from the date of application, the vacation time

sharing plan is considered registered unless the applicant has-

consented in writing to a delay.

In addition to the initial registration, a seller must obtain the
REC's.approval before making any substantial changes to a
registered plan.

F.

Y
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they purchased timeshare interests from Defendants as the result of Defendants’ offering
timeshare interests to tj;\e_m in violation of the Timeshare Act b}; not possessing a valid
timeshare registration at 1-;he time of sale. Plaintiffs allege that following such legally-
deficient timeshare sales transac'tions the Real Estate Commission then impropexly and
retroactively granted Defendants timeshare plan registrations. As such, Plaintiffs were
deprived thereby of the “significant and unique consumer protectio'ns' not available 10
purchasers of other forms of real property” as described in Section 4105(E) and otherwise
. provided for within the Timeshare Act. This factual scénario illustrates the real impact that
timeshare plan registration determinations can have on timeshare purchasers' rights.

Regarding Defendants® analogy as to public nuisance offered in support of its
assertion that Real BEstate Commission determinations concerning timeshare plan
registrations do not concern private rights of timeshare purchasers, Plaintiffs assert that this
analogy is simply mappﬁcable to these cases msofar as (1) Plaintiffs' Timeshare Act claims
are statutory and not based upon common la\y, and (2) Plaintiffs are actual purchasers for.
vaiuc of the subject timeshare interests .at issue in these cases, unlike a typical litigant in a
public nuisance case v(zho has usually suffered no direct economic loss.

It is undisputed that the sale of.timeshare interests in South Carolina is governed by
the Timeshare Act, as .well as that Plaintiffs provided Defendants with valuable consideration
in exchange for omershipp of the subject.timeshare interests alleged to have Bcen soldin
violation of th?, Timeshare Act. These undisputed points render Defendants' public nnisance

analogy wholly inapplicable. .

10
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5. That the Court misapprehends the distinction between the terms “enforce” and
“proseciite” in Section 130 due to its interpretation of same in isolation from the
remainder of the Timeshare Act, resulting in an erroneous interpretation of Section
130, which should be construed to limit the private right of action to enforcing final
decisions of the Real Estate Commission only.

Defendants assert that the Court misapprehends the distinction between the terms
"enforce" and "prosecute” used in Section 130 due to interpreting same in isolation rather
than in conjunction with the remainder of the Timeshare Act, resulting in an erroneous
interpretation of Section 130. Defendants assert that Section 130 only allows timeshare

“purchasers to bring an action to enforce previously-adjudicated Real Estate Commission
decisions of violations regarding timeshare sales only (and not determinations regarding

. timeshare plan registrations). In support of this assertion Defendants quote Black's Law
Dictionary's definitions of both "enforce" and "prosecute.”

Tn response, Plaintiffs assert that the Court does not consider the third sentence in
Section 130 in isolation, as is indicated in jts Opinion at Section II.A., wherein the Court,
citing Beaufort County v. 8.C. State Election Commission, states that:

[t is well settled that statutes dealing with with same subject

matter are in para materia and must be construed together, if

possible, to produce a single, harmonious result.
Accordingly, Plaintiffs assert that the Court did not fail to understand the terms enforce and
prosecute, as is indicated m its Opinion at Section ILB, which states:

To perform its duties, the REC is empowered to conduct

investigations, issue subpoenas and cease~-and-desist orders,

and seek court orders compelling compliance with the REC's

requests.... The REC can revoke a registration for a variety of

reasons, including failing to comply with a cease-and-desist

“order or concealing a material fact in an application... As part
of its ‘"respomsib[ility] for the enforcement and

11
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implementation of" the Timeshare Act, the REC can also -

direct the Department of Licensing, Labor and Regulation to
prosecute violations of the Act... Critically for purposes of the
certified questions before the Court, this authority "do[es] not
limit the right of a purchaser or lessee to bring a private action
to enforce the provisions of [the Timeshare Act."

P,

13

‘Further, Plaintiffs assert that no reference to Black's Law dictionary is necessary to

illuminate the Court as to the definitions of these commonly-used legal terms of art.

6. That the Court misapprehends that the private right of action described in Section
130 of the Timeshare Act is restricted to timeshare purchasers bringing only certain
types of actions codified elsewhere in the Timeshare Act, rather than actions claiming
violations of the Timeshare Act.

Defendants assert that the Court misapprehends that the privaté right of action

provision of Section 130 of the Timeshare Act is restricted to timeshare purchasers bringing

only certain actions codified elsewhere in the Timeshare Act, including (1) Unfair Trade

Practices Act claims, (2) claims concerning disputed escrow funds, or (3) claims for recovery

under the Vacation Recovery Fund, rather than private actions claiming violations of the

Timeshare Act.

In response, Plaintiffs assert that the Court cérefully examined the langnage of

Section 130 and disagreed with the interpretation Defendants offer, as is indicated in its

Opinion in Section IILA.:

Plaintiffs contend they have a clear statutory right to bring an
action in the courts to seek redress for violations of the
Timeshare Act. Defendants discount the clear language in
section 27-32-130 and would have us declare the statute
ambiguous, thereby allowing us to consider their argument
that the state's public policy - as evidenced by the extensive
regulatory framework created by the Timeshare Act - requires
the REC's jurisdiction to be exclusive, '

12
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Further, at Section IILA.1:

As Plaintiffs point out, the statute [Section 130] that gives the

. REC authority to enforce the Timeshare Act makes it clear
that grant of authority does not interfere with their ability to
bring a private right of action to do the same... Given this
unambiguous language, we would exceed our judicial role
were we to allow Defendants' policy arguments to override
the policy expressed by the General Assembly in section 27-
32-130.

Conclusion
As set forth above, Defendants' assertions that the Court misapprehends South
Carolina timeshare law as to the six points -presentéd is simply an attempt to re-litigate these
issues once more followj-ng an unfav.orablc result. | Plaintiffs assert that such attempt is
outside of the purview of Rule 221 of the South Carolina Appellate Court Rules, and,

accordingly, Plaintiffs respectfully request that Defendants’ Petition for Rehearing be denied.

Respectfully submitted,

\
.
/.q

oseph Dubois, SC Bar # 71192
ach S. Naert, SC Bar # 78163
aert & DuBois, LLC

22 New Orleans Rd #1

Post Office Box 7228 (29938)
Hilton Head Island, SC 25928
Tel: (843) 686-5500

Fax: (843) 686-5501
joe@lowcountrylegal.com
zach@lowcounirylegal.com
Artorneys for Plaintiffs
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