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STATE OF SOUTH CAROLINA

COUNTY OF BEAUFORT

ANTHONY AND BARBARA GRAZIA,

individually:dand on behalf of all other

" similarly situated Plaintiffs,

Plaintiffs,
vs.

SOUTH CAROLINA STATE
PLASTERING, LLC,

Defendants.

RECEIVED
JUN 09 2017

) INTHE:COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCW{E>. 5
) CASE NUMBER: 07-CP-07-1396 PREME COURT

)
)
)
)
)
)
)
)
)
)
)
)
)

SOUTH CAROLINA STATE
PLASTERING, LLC,

Third-Party Plaintiff,
VS.

DEL WEBB COMMUNITIES, INC.,
PULTE HOMES, INC., and KEPHART
ARCHITECTS, INC.,

Third-Party Defendants.

ORDER MAKING PRELIMINARY
FINDING THAT PLAINTIFFS’
PROPOSED CLASS MEETS
REQUIRMENTS OF RULE 23(a),
SCRCP; SETTING PARAMETERS FOR
PUTATIVE.CLASS; DISMISSING
PLAINTIFFS’
UNFAIR TRADE PRACTICES CLAIM
WITHOUT PREJUDICE; IMPOSING A
STAY OF PROCEEDINGS; AND,
SETTING FORTH PROCEDURES FOR
COMPLIANCE WITH THE RIGHT TO
CURE CONSTRUCTION DWE

DEFECT ACT ]ﬁECE rVED

JUN'09 2017
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This matter comes before the Court pursuant to Plaintiffs’ Motion to Certify a Class in

accordance with the provisions of Rule 23, SCRCP, and is on remand from the South Carolina

Supreme Court after its majority decision that the class action provisions of Rule 23, SCRCP, are

not incompatible with the requirements of the Right to Cure Construction Dwelling Defect Act

(héreafter, Act) (S. C. Code Ann. 40-59-810, et. seq.). See Grazia v. S. C. State Plastering,

LLC, et. al, 390 SC 562, 703 SE 2d 197 (2010). After a thorough review of the South Carolina
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Rules of Civil Procedure, relevant case law, the speciﬁc appellate decision in this case, extensive
memoranda of law and correspondence . submitted by counsel, affidavits, and the various oral
arguments presented by all pérties‘at multiple hearings, the Court finds that Plaintiffs’ proposed
Class p;climinarily meets the requirements for certification, hereby establishes the parameters of
the puiativc Class, approves the proposed Class representatives and counsel, imposes a stay of
proceedings in order to permit Plaintiffs and Defendant to.comply with the Act, and sets forthi the
procedures and requirements for compliance in this putative class sétting. ‘Thereafter, the Court
will make a final decision as to whether a class action vehicle is practicable under the specific
facts and circumstances disclosed by the notices and responses required under the Act. ‘See Rule
23(d)(1), SCRCP.

The named Plaintiffs (Anthony and Barbara Grazia) and those they represent as proposed
class members are all individuals or legal cr;tities who own stucco-clad residences in the Sun
City development of Bluffton, Beaufort County, South Carolina (“Sun City”). There are
currently about 140 individual cases already pending in Beaufort County, and Plaintiffs allege -
there are an approximate ad_di;ional 4,000 similar housing units that are nog vet in litigation. The
pending cases have been declared complex and assigned to this Couirt for disposition. To attempt
to individually try the already pending cases and those yet unfiled would be overwhelming to
this Court and all judicial resources available within the Fourteenth Judicial Circuit, and has the
potential impact of denying meanirigful access to the justice System for'some of the paities.

The Plaintiffs’ complaint focuses on damages allegedly flowing from defects in exterior
wall stucco design, construction, manufacture, and application, Plaintiffs allege that the

Defendants participated in the design and installed the stucco system in the Grazia residence and



many other Sun City residences as well, and the Third-Party Defendants, who have extensively
participated in opposing this motion, were the designers and sellers of the residences.

As a threshold issue, Plaintiffs attempt to certify a Class that consists of all stucco-clad

residences within the Sun City Develqpmém, but have named as the sole Defendant South
Carolina State Plastering-,. LLC (SCSP), the entity that performed tﬁc stucco work on thé vast,

majority of the homes at Sun C1ty South Carolina State Plastering in tumn filed suit against ‘

third-party Defendants Del Webb Commuities, Inc. and Pulte Homes, Inc. as the entities
engaged in the development, layont, design, and were allegedly ultimately responsible for
construction of the Sun City Development, asserting that any work done by SCSP was at the

direction of and in accordance with the specifications and instructions. of Del Webb/Pulte.

Kephart Architects, Inc., who designed some of the Sun City homes, was also brought in as a.

ﬂlird—party Defendant. Of the 140 Sun City stucco cases already pending, counsel agree that less
than ten (10) do not involve stucco applied in whole or in part by SCSP. Of the approximate

4000 cases not yet filed, counsel agree that almost all, if not every ane, involve stucco ap'_'plied in

. whole or in'.pa,rt,,by SCSP, Acc;_qrdingly; because no other stucco-applicators are a party to this

action and h‘ave. riot been permitted to contest the allegations or afforded due process of notice
and an opportunity to be heard on the issue of class certification, the putative class is limited
those homes on which SCSP installed the sticco in whole or in part.

With regard to those homes, by competent evidence presénted to. this Court, including
affidavits and testimony of an architect, engineer, and a general contractor, the Court finds that

the Plaintiffs’ case presents a single critical issue that is common in law and fact: the improper

. design, mix, and installation of stucco exterior wall systerns by SCSP on the houses at Sun City

Hilton Head built before July 31, 2007. These design, manufacture, and installation issues have
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led to generally consistent claimed problems within these structures, and generally consistent
damages flowing therefrom. These damages include, according to the éomp]aim. cost of repairs,
loss of use, depreciation, incidental and consequential losses, and sums previously paid for
attempted repairs. A discussion of the specific certification requirements of Rule 23(a), SCRCP,
follows.
‘The “Numerosity” Requirement of Rule 23(a)(1)

The numerosity requirement of 23(a)(1) is often referred to as the impfacticality of

joinder ;et;ﬁirement; Wright, Miller & Kane, Federal Practice and Procedure, Civil 2d, § 1762.

No arbitrary measure of impracticability or numerosity has been established, and this issue is

determined by the facts of each case. The objective of this requirement is to prevent members of

a class from being unnecessarily deprived of their ﬁghts and a day in court by either the

dpposing party or by a few members of the proposed class. Ripply v. Denver U.S. National

" Bank, 260 F. Supp. 704, 712 (D. Colo. 1966). In this case, the Court finds that the numerosity

requirement is met. ‘The Plaintiffs have presented credible evidence, including testimony of
Pulte representatives, that the number 6f houses clad with stucco in a similar manner as the
Plaintiffs’ house is over 4,000. There is no possibility that each case could be tried individually
or joined as individual cases. Because ‘the volume of cases presented here .would certainly
overwhelm the Beaufort County docket, and because joinder is impractical, this Court finds that
the Rule 23 requirement of numerosity has been met. .
| Questions of Law ami Fact Common to the Class

The Court finds that this case satisfies the commonality requirement because it is limited

to claims related to the design, installation, and condition of the stucco cladding, and common

issues of fact and law exist. To establish commonality, a party must show that *‘there are
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questions of law or fact common to the class.” SCRCP, Rule 23(a)(2). See McGann v. Mungo,
287 S.C. 561, 567-568, 340 S.E. 2d 254, 157-158 (Ct. App. 1986). In practiéél terms, this means
the party must articulate the‘existence of “significant common, legal, or factual issues” that bind
the proposed class together. Gardner v. S.C. Dep't of Revenue, 353 S.C. 1, 577 S.E.2d 190
(2003). The Court must examine whether, in its judgment, the issues are similar such that class.

resolution will provide a more efficient method of resolving the litigation.

"After a thorough review of the allegétions, defenses, and facts distilled thus far in the

cases, this Court finds that all of the owners in the class are similarly affected by the alleged acts
of the Defendants, and each owner may face significant costs to repair their houses. Common
legal and factual questions that exist in each case include, but are not limited to, whether (1) the

original design of the stucco system was proper and (2) the installation of the system was proper.

The Court finds that Plaintiffs have met their Jburden of proving commonality.. . .

Specifically, pursuant to South Carolina law, Plaintiffs have established the following three: '

elements of commonality: -
1) That there ié a common determinative issue of fact or law that ovérshadqws all
other issues; namely, the structures in question have problems with (a) head
flashing -above doors and windows, (b) stucco control joints, and/or {c) moisture

encapsulation by. failing to leave a gap between the stucco exterior and the
structure slab. :

2) That the Court will not have to investigate each class member’s individual
claim for purposes of establishing or failing to establish liability; and,

3) That the damages determination, should Plaintiffs prevail on liability, will be
comprised of a core set of similar inquiries for each structure.

The “Typicality”’ Reguirements of Rule 23(a)(3
South Carolina requires that a plaintiff prove that “the claims or defenses of the

feprésentative parties are typical of the claims or defenses of the class.” Rule 23(a)(3), SCRCP;
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These requirements “ensute that only [those] who can advance similar factual and legal

arguments are grouped together as a class.” Mace v, Van Ru Credit Corp., 109 F.3d 338, 341

" (7™ Cir. 1997). See also, General Tel. Co. of Southwest v. Falcon, 457 U.S. 147, 157 n. 13, 102

S.Ct. 2364, 2370 n. 13, 72 L.Ed.2d 740 (lQéZ)(comn’mnality and typicality “serve as guideposts™
to determine whether “a class action is economical and whether the named plaintiff’s claim and

the class claims are so interrelated that the interests of the class mémbers will be fairly and

adequately protected in their absence™); Sprague v. Gen. Motors Corp., 133 F.3d 388, 399 Gl

Cir. 1998)(commonality and typicality not satisfied when “taken as a ‘whole the class claims

were based on widely divergent facts”).

The typicality requirements focus on the characteristics of tﬁe_ class' representative. .
Typicality entails an inquiry into whether the named plaintiff’s individual circumstances and the:
legal theory upon which the claims are based are typical with respect to the claims of other class

members. The typicality requirement focuses on the consideration of whether thei

representative’s interests are truly aligned and consistent with those of the class members. Smith

v. The B&O Railroad Company; 473 F. Supp. 572 (D. Md. 1979). The Court finds that Plaintiffs

satisfy these requirements.
In this case, plaintiffs assert that the design and installation of the stucco is improper on
over 4000 Sun City Homes. Evidence has been reviewed by this. Court in the form of expert

‘testimony and affidavit. This Court finds that evidence establishes typicality.

The proposed class représentatives’ claims are typical because €ach class membeér owns a

residence with a similar ‘allegedly defective stucco system allegedly -désigned, installed, and/or
sold by the Defendants/third-party Defendants. Rule 23(a)(3) requires that “the claims or

defenseés of the representative parties™ be. “typical of the claims or defenses of the class.”
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Decisions construing Rule 23(a)(3) have given it a liberal construction, holding that a claim is
typical if it arises from the same events, practices, or course of | conduct that gives rise to the
claims of other class members and if the claims are based on the same legal theories. See, e.2.,
Senter v. General Motors Corp., 532 F.2d 511 (6th. Cir.), cert. denied 429 U.S. 870 (1976); 1 H.
Newberg, Newberg on Class Actions §3:13 (2002) (céscs'cplleCted); The typicality requirement

“may be satisfied even though varying fact patterns support the claims or deferises of individual

- class members, or there is a disparity in the damages claimed by the representative parties and

the othier members of ‘the class.” 7TA Wright and Miller, Federal Practice & Procedure §1764
(1986). H‘cfe, the Court finds that the clauns of Anthony and Barbara Grazia are typical of the
claims of the other homeownefs.
Adeguaez of Class Regresengtlvw and Counse
Rule 23(a) also requires that “the representative parties will fairly and adequmely protect

the interests of the class.” SCRCP, Rule 23(a)(4). Adequacy of representation consists of two

components: (1) .ther!; must be no dxsabhng conflicts of interest between the _class representative:

and the class and (2) the class representative must be represented by counsel competent and

experienced in the kind of litigation to be undertaken. See Runion v. U.S. Shelter, 98 FR.D. -

313, 317 (D.S.C. 1983), cited with approval in Waller v. Seabrook Island Property Qwners

Ass’n., 300 S.C. 465, 388 S.E. 2d 799 (1990). In this case, the Court finds that the proposed.

class representatives and the class members’ interests are idéntically aligned. They seek to have

" their homes repaired and hold liable those 're'sp‘énsibié for the damages.. This Court riotes that the

Grazia. complaint was filed in 2007 and that the Grazias have pursued this claim in a
representative capacity for four (4) years, including a trip to the Supreme Court and back, as

have their counsel. Plaintiffs’ counsel are qualified, experienced, and able to conduct. cldss
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litigation. Attorney W. Jefferson Leath, Jr..hgs approximately th‘iny (30) years of experience in
construction litigation and is familiar with issu;as surrounding class litigation, as is Attorney
Michael S. Seekings with more than twenty (20) years’ experience, and Attorneys John T.
Chakeris and Phillip W. Segui, Jr., are similarly experienced.

The Amount in Controversy Meets the Statutory Requirement

Defendants argue that some houses in the putative class have no damage at all; thus, they

» further argue that Plaintiffs do not meet the one hundred dollar ($100.00) per cl_aim threshold

* amount for a class to be certified. This argument is disputed by the Plaintiffs, who counter that

even if damage is not currently visible on.a particular structure, the defective stucco system will
eventually cause damage. Plaintiffs allege that the only appropriate repair is to de-clad and then

re-clad the houses with an appfopriate stucco system, at a cost of approximately $75,000.00 per

- structure. Clearly, after réviewing the pléadings and the evidence of record, the Court finds that

plaintiffs’ allegations of the amount in controversy well exceed Rule 23’s threshold requirement.

Responses of the Defendants in Opposition to Class Certification

‘The Defendants have raised numerous legal and factual arguments in opposition to class.

- certification, contesting all requirements of Rule 23. First, Defendants argue Plaintiffs’ claims

under the SC Unfair Trade Practices Act are by law not amenable to class action prosecution.

This position is correct, and as a part of this preliminary Order, these claims will be dismissed

without' prejudice by thie Court. See Grazia v. S. Carolina State Plastering, LLC, at id: The
dismissal is- without prejudice at this juncture; however, in the event a Class is certified with
finality in this case, the disrnissal will be with prejudice.

On the issue of dismissing the Unfair Trade Practices Claim (UTPA), counsel for Del

Webb/Pulte. argues that the Court does not have the authority to- sua sponté dismiss this claim
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without a motion from Plaintiffs or anylother party to do so; rather, the Court’s only option is to
deny cenrtification of the_class. The Court does not accept this argument. In moving for class
certification, Plaintiffs have implicitly requested the dismissal of the UTPA claim, and in open
Court on the record acknowledged that South Carolina law does not permit the UTPA claim to
be prosecuted in a representative capacity, and acquiesced in the dismissal.. Rule 23(d), SCRCP,
permits. the Court to impose such terms as are necessary to protect the interests of the parties.
This dismissal protects the interests of the' third-party Defendant, who now complains of it.

Thus, third-party Defendant’s objection is overruled:

The Defendants further argue that a class action will be of no benefit to the parties-

because each claim will stili have to be individually investigated and determined, including
individual structure destructive icsting, and the damages for each home sepafately calculated.
Moreéver; Defendants argue that similarity of cldims, in and of itself, does not meet the
commonality requitenient of Rﬂe 23, and the alleged specific defects at the Grazia home are not
probative as to the alleged problems at other claimants’ residénces._ _

Té der,nc‘)nstmte. this argument, Defendants raised faciual points in opposition ‘to cL:ass
certification. Th'ey argue that some of the homes in question may have alleggd defects as to
inadequate or thin application of stucco, while others have a problem with the mix of ingredients
used to: create the stucco. Somé houses havg alleged problems. with head flashing, some with
sealant. joints, ’Qtilcrs with control joints, some have cracking stucco while others do not, and
some houses have alleged problems with weep conﬁgurations while others do not. The houses vin
question do not all use the same type stucco system or stucco product, and the stucco systems
may be manufactured by different companies. Moreover, because the completion date of these

structures: spans- a period of almost ten years, construction standards may differ. Some hotses
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may have had multiple owners who may have altered the stucco. Defendants also argue that
certain members of the putative class are sﬁbject to certain affirmative defenses, while others are
not, and that the class action procedure cannot be ﬁsed‘ to alter substantive law and deprive
Defendants of these defenses with respect to any individual claim. |

The Court is cognizant of Defendant’s and third-party Defendants’ arguments, and
recognizes that factual and legal differences may exist within the putative class. For these
reasons, this Order makes only a preliminary finding that the requirements of Rule 23 have been

met by Plaintiffs. The Court intends to employ the Right to Cure process as outlined below to

further analyze and perhaps organize the various claims that exist in these cases. The Court

dpineé that there may be certain sub-groups formed within the class action fo facilitate the

determination of liability and damages issues, if such procedure is found to be fair and efficient.

See McGann v. Mungo, 287 S.C. at 570-71, 340 S.EE2d at 159 (“In any case, the problem of -

determining initial membership in the class affords no basis for dismissal of the action since the
circuit court can either require the plaintiffs to replead, redefine the élleged, class itself, or
designate subcl'aéses."). Mbrgover, should a Class be finally certified, after the passage of an
appropriate period for discovery as to the applicability of affirmative defenses, the Court will
require the Defendants to provide a listing of claimants for whom Defendants allege a specific
affirmative defense i_s‘ applicable, and the Court may thereafter form additional sub-groups within
the Class to accommodate these defenses. The specifics of these procedures, if necessary, will
be deferred until further develoi;p)ent of the evidence through the discovery process. The Court
specifically rejects Defendant’s and third-party Defendants’ contention, however, that ihe factual

and legal components within the cases automatically defeat a class action approach to resolution

10
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of this litigation, or the typicality, commonality, or adequacy of the named Plaintiff’s

representation of the class.

After hearing arguments of counsel and reviewing the pleadings and exhibits submitted,
it appears to the Court that common issues exist for all homes to yvhich SCSP applied the
 exterior stucco.in whole or in part prior to July 31, 2007, as speﬁﬁcdly defined below. While
the Court recognizes Defendants’ argument that not all of the pending stucco cases are exactly
the same, it is the firm belief of this Court that common, core issues are present in all the cases
and that a class approach is not only the.best, but the only method aVaﬂabfe to enhance judicial
economy, promote efficient disposition of these cases, and reduce litigation costs.
State case law directs that this Court take an expansive rather than narrow view of class
action motions. Littlefield v. South Carolina Forestry Comm’n, 337 S.C. 348, 354—55,_"523
S.E.2d 781, 784 (1959)‘ (“Rule 23, SCRCP, endorsés a more expansive view of class écti’on
dvailability ihan its federal éounterpaft"). This Court finds that this case prcscrits a core: set of
facts contemplated by Rule 23 when ;bnsidering certificatiﬁn. Moreover, the Supreme Court
had the cleér opporfuniky to deny c_l'a.sé status ,ixi this very case but’ alfﬁmativély cﬁosc' not to do
S0, instea';i emphés’izing_ in its de"cisio.n-,th"e vitality of the class action doctrine to preser;ie the
resources of the Court and the parties. See Grazia v. S. Caroliria State Plastering, LLC, /d.,
rehearing denied (Jan. 20, 2011).
A'ccordiﬁgly", for purposes of attempted compliance wnh the Right to Cure Construction
Dwelling Defect Act, this Court finds that Plaintiffs have met the requirements of Rule 23(a),
and are entitled to a preliminary determination that Plaintiffs may proceed at this juncture using a

class approach. The class i§ preliminarily recognized as follows: All individuals, corporations,

unincorporated associations; or other entities that currently own stucco-clad homes in Sun City

11
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' Hilton Head to which SCSP applied the exterior stucco in whole or in part prior to July 31, 2007,

e e e e

»;/hich allegedly are damaged due to (a) the lack of head flashing above doors and windows, (b) .

]

the failure to install stucco control joints, and/or (c) the presence of moisture encapsulation by

the failure to leave a gap between the stucco exterior and the structure slab. Further, Anthony

 and Barbara Grazia are approved as representatives of the putative class, and attorneys W.

Jefferson Leath, Jr., Michael S. Seekings, John T. Chaké‘ris, and Phillip W. Segui, Jr., are found
to be competent and capable class counsel. |

- Reguirement of Notice to Putative Class Members

The Court has requested the parties to reach an agreement on the contents of an opt-out

class notice to all potential members. Counsel has been unable to do so. Accordingly, each

party is requested to present to the Court a proposed opt-out Notice of Class Action and

Exclusion Request Form for distribution to all potential class members within thirty (30) days of

the date of this Order, consistent with the remaining provisions of this Order. This Notice must
contain the standard information concerning the obligations, rights, and ramifications of
acceptance or rejection of class membership, and include a date certain for closure of the opt-ouf
period. Additionally, this Notice should inform the potential members that class cértiﬁcation is
prelimihary at this juncture pending the results of the Right to Cure process; that once the opt-out
period has ended, a Right to Cure.document must be individually completed for each claimant; a
brief description of the Right to Cure process (a more detailed description will come with the

Right to Cure document itself); that based upon the Right to Cure responses, the Court will make

a final determination of class certification; and, that the potential class members will be notified.

of this final decision and the legal ramifications thereof.

12
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Once the parties have submitted a proposgd Notice to Potential Class Members and
Exclusion form, the Court will either_choose one party’s form or qombine portions of the
submitted forms to reach its decision as to the final format of the document. It is likely that an
additional hearing may be coﬁducted on this ﬁmtter prior to a final decision, and in such hearing

the Court will resolve telated issues such as the timetable for initiating the notice process, the

. necessity and authorization of permission to enter a property for inspection, and the result of

failure of cooperation by a particular claimant.

Compliance with the Right to Cure Act and Future Imposition of Stay
The following procedures are imposed, pursuant to Rule 23(d)(2), SCRCP, to fairly and
adequately protect the divergent interests of the multiple parties before the Court. Within seveﬁ

(7) days following the closure of the opt-out period, Plaintiffs shall be required to provide to this

- Court at the Hartsville office, Defendants, third-party Defendants, and filed with the Clerk of

Court a complete list of the proposed class, identifying the properties by name of owner(s) and

sﬁ‘eet address. This listing shall be organized in two separate ways.—- one shall be in alphabetical

order by name of the owner with street address and contact information included (mailing -

-address if different from' street addrcs"s‘ and home telephone number, or cellular number if no

home number exists), and a second shall be a listing by street a;ddress, set forth street by street in
sequential: address number, with name of owner(s) included. Once this listing is filed and
distributed as outlined above, it. may only be amended (except for a change in contact
information) by motion of‘a party arlxd written permission of the Court, which shall not be freely
given. At the time this listing is filed with the Clerk, pursiant to S. C. Code Ann 40-59-830, a
Stay of ’pro'céedings shall be imposed until the reciuifemen’ts of the Act are met and procedures

set out thereunder are completed. This Stay shall be automatic without need. of issuance of a

13
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further Order from this Court. This Stay shall remain in effect until the conclusion of the claims
procedure for all properties as outlined below, and shall be ended only upon issuance of an Order

Lifting Stay from this Court after proper motion of any party.

To provide structure for compliance. in such a large number of cases, Plaintiffs shall be.

given a period of one hundred and eighty (180) days from the imposition of the Stay to provide

Defendants with the notice of claim required by Section 40-59-840 for all properties within the -

proposed class. Rather than provide all notices at once at the end of this entire period, working -

from either the alphabetical list or the sequential street list at the choice of Plaintiffs’ counsel,
Plaintiffs must provide one fourth of 'tﬁc total notices due on the final day of each forty-five day
period within the gi\;cn one hundred eighty days. In setting these deadlines, the Court realizes
that this is an ambitious schedule; however, given the current age of this case and the number of
potential claims, the need for timely disposition of this 'l'itigation de'mands. that both parties
acquire adequate staff to meét the timetables set forth herein.

Because there is no specific exclusion in either case law or the lang;zage of the Act, the
notice to. the contractor required under the Act must be filed in a representative capacity by
proposed class counsel, and must be signed by couasel and dated as to the date of service to
contractor. For purposes or record keeping and administration, Contractor- SCSP shall receive
service of the notices in a representative capacity through counsel. The‘ldzmj: of service on each
individual notice shall trigger the response dates as'set forth herein. Bccau‘sé of the magnitude of
the number of claims, the amount of work required in the initial investigation of the claims by
contractor, and the fact that Plaintiffs have chosen to proceed by class action, the Court wili grant
a period of sixty (60) days to contractor to provide the individual claim response required by

Section 40-59-850, and failure to respond within sixty (60).days shall be deemed a denial of the

14
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claim. These claim responses shall be signed and dated by counsel, and shall be served upon

class counsel. If contractor does respond with an offer of settlement, claimant shall be given.

thirty (30) days after the date of service to respond to contractor’s offer as required by Section

40-59-850(b).

The required content for each notice of claim is set forth in Section 40-59-840. Proposed.

class counsel is hereby adyised that, for purposes. of analyzing and organizing class certification

issues, specificity of the exact nature of the stucco’defect and defect results with regard to each

individual property shall be required. A uniform’ notice listing all possiblé defects and all

possible damages within the class will not suffice.

The Court is aware that the original purpose of the Act is to provide an opportunity for a
claim to settled between parties without litigation occurring. To this end, the Court neither
requires coﬁnsei to attend home»inspéctions tﬁat occur as‘a result of Section 40-59-850(a) of the

Act, nor is counsel specifically excluded. However, an inspection may not be cancelled or

~ postponed because one or more of the attorneys for any party cannot be present. The contact

information is provided on the alphabetical list of potential class members so that the parties may-

engage in the inspection process directly between themselves without need of counsel, if such is
determined to be practicable by all concerned.
Conchision

Compliance with all of the procedures and. requirements contained in this Order will

. prove beneficial for everyone involved in this dispute. At'this juncture in this litigation, the use

of the class action vehicle will operate to- conserve valuable judicial resources as well as

concentrate and clarify the common issues of law and fact that predominate this dispute. At the
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same timé.' the rights and interests of all parties will be fully protected by adhering to the

guidelines outlined by the Court.

IT IS SO ORDERED.

Hartsville, South Carolina

December 8, 2011

Qevife o

J. Michg@l Baxley, Predlding Judgh
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STATE OF SOUTH CAROLINA

Defendant South Carclina State Plastering; 1J.C and Third-Party Defendants Del

FORM 4
IN THE COURT OF COMMON PLEAS

Nt

COUNTY OF BEAUFORT Case No. 2007-CP-07-1396
ANTHONY and BARBARA GRAZIA,
individually and on hehalf of all other.
similarly situated plaintiffs, ‘ ' , )

ORDER DISMISSING DEFENDANTS’

Plaintiffs, MOTIONS TO RECONSIDER AND
DENYING DEFENDANTS’ MOTIONS
v. FOR CLARIFICATION
3 : OF ORDER PRELIMINARILY J
SOUTH CAROLINA STATE ' CERTIFYING CLASS :
PLASTERING, LLC, - !
Defendant, .
=P~
and n;;’?} ~
. . o7 -
, , g 2%
SOUTH CAROLINA STATE Fz> T
PLASTERING, LLC, gas
' ' | 9SS F
Third-Party Plaintiff, €32 &
: T &
v. o= -8

DEL WEBB COMMUNITIES, INC.,
PULTE HOMES, INC. and
KEPHART ARCHITECTS, INC.,

Mt NS N N N N e S N N M M i e N e . S S S S e e e N e N
: N

- Third-Paity Defendants.

This ¢ivil litigation involves allegations of defective ¢onstruction relating to
stucco application on approximately 4,000 homes located at the Sun City
Development in Beaufort County,; South Carclina. The case has been declared
complex and assigned to this Court for disposition. On December 8, 2011, this
Court-issued an Order making a preliminary finding that Plaintiffs” proposed class
meets the requirements of Rule 28(a), SCRCP; and this Order was filed with the
Clerk, of Court on December 15, 2011. Subsequently, on January 3, 2012,
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~ Clarification.

Webb Communities, Ine, and Pulte Homeé‘, Inc. filed Motions to Reconsider and/or
Motions for Clarification, pursuant to Rule 59(e), the matter that is presently before
the Court. The Court heard arguments on these motions on April 30, 2012, and
. after hearing these arguments and reviewing the memoranda submitted by the
parties, the Court dismisses the Motion to Reconsider and denies the Motion for

The Court’s Order dated December 8, 2011 was interlocutory in nature, and
thus Defendants’ Motions to Reconsider were improvidently filed, There is .ng
provision in Rule 59(e), SCRCP, allowing a party to challenge an interlocutory

order. Indeed, Rule 59 motions are permitted only after final, appealable
adjudications on -the ierits. Atcordingly, the ‘Cotrt héreby ‘dismisses

Defendants’ Motions to Reconsider as improper, .

During the April 30 hearing, Defendants were also Vpermitte'd to address the
various portions of the Court’s Order for which they sought clarification. After
carefully considering on the record each of the concerns raised by Defendants, the

Court determined that the Order was clear and complete as originally issued and -

thus no further ¢lavification was necessary, ’I_‘hei‘efore, the Court hereby denies
Defendants’ motions for clarification.

Accordingly, the parties have thirty (80) days from the date this
Order denying clarification is served upon.them to submit a proposed opt-
out notice to putative class members as outlined in the initial Order.

IT IS SO ORDERED.

J. Michdel } axMy 4—/
Presiding Circuit CourtJudge
May 1, 2012
Hartsville, SC

L T S
i RN -

— i
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%tate nf %nutb Carolina
‘The @wnutt Court of the AFourth Efumctal @trcult

531 EAST CAROLINA AVErIUF
J;ﬂ)?lkjéfl- : HARTSVILLE, SOUTH CAROUNA 28550

. TELEPHONE: (843) 3B2-4114
JUDGE . FAX: (843) 3834118
E-JPAIL: pieyj@socuis.og

May 3,2012 - ' €.

R ERSS

The Honorable Jerri Ann Roseneau

nGg Wd L-AWMCL

Beaufort County Clerk of C()Lllt st
Attention: Jamie . 22”
Post Office Box 1128 25
Beaufort, SC 29901 =i

o &=

2

Re! Grazia, et al v. SC State Plastering, LLC etal
Case Number: 07-CP-07-1396

Dear Jamie:

Enclosed is a Form 4. Order that. has been prepared in the above matter. ‘Please file this
order and serve it on the partles Thank you for youl assistance in this matter.

Sincerely yours,

\“J(Y\\C}\Q_Q ESG*LZﬁjT

J. Michael Baxley

JIMB
Enclosure i : e
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PLASTERING, LLC,

IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
‘ FOURTEENTH JUDICIAL CIRCUIT

COUNTY OF BEAUFORT
C/A No.: 2007-CP-07-1396
ANTHONY AND BARBARA GRAZIA,
individually and on behalf of all other

ORDER APPROVING CLASS NOTICE,
similarly situated Plaintiffs,

MAILING LIST, AND PROCEDURES
FOR RIGHT TO CURE PROCESS

Plaintiffs,
V.

SOUTH CAROLINA STATE

d 81 ¥y

L
¥y

0

SOUTH CAROLINA STATE
PLASTERING, LLC

Third-Party Plaintiff,
V.
DEL WEBB COMMUNITIES, INC.,

PULTE HOMES, INC., and KEPHART
ARCHITECTS, INC,,

~

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
' )
)
),
)
)
)
)
)
)
)
)
)
)
)
}

Third-Party Defendants,

NOTICE TO ALL PARTIES: This Order is being issued during an ongoing scheduled
mediation in this litigation, set before Bradish J, Waring, Esquire, which began on March
18, 2014. Implementation of this Order is being delayed until an impasse is declared by the
mediator. Once an impasse is declared, in writing by the mediator, this Order is in full
force and effect. The purpose of this delay is to avoid the parties incurring the expense and’
significant time consumption of launching the notice process; while at the same time
advising all parties of what procedures will be in place should the mediation fail and this
litigation proceed.

I.  INTRODUCTION
This Order represents the culmination of several. hearings the Court has conducted on the

issues of class notice, the class mailing list proposed by class counsel, and the Right to Cure:

1
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Construction Dwelling Defect (“RTC”) process that will follow the mailing of class notice.! In
additi.on to formally approving the Notice and Exclusion forms that will be mailed to the putative
class, it is the Court’s intention that this Order shall establish the parameters and timelines that
will govern the RTC process following the mailing of class notfce. .
II.° CLASS NOTICE/EXCLUSION FORMS AND MLWG HST
A. Class Noticg[E#cl_ugion Form,
'fhe form and substance of the Notice and Hclusion Forms. to be mailed to putative Class

Members has been the subject of intense review by the Court and debate by aﬂ parties. Multiple

* versions have been proposed, rejected, altered, and amended. The Court finds that the final form

-of the Notice, attached hereto as Exhibit One, gives appropriate notice to the putative class
membe;s of this lawsuit and will allow them to make an informed decision as to whether or not
to proceed further as a ﬁ:ember of the Plaintiff Class. Moreover, this Notice comports thh the
requirements of Rule. 23, SCRCP, prevailing state case law, and traditional notions of due
process. Accordingly, the Court appro;'es the attached.Class Noticé/Exclhsion form.

B'. Mailing List Progosed by Class Counsel.
The mailing list for the Class Notices submitted by the Pléfntiffs and attached hereto as

Exhibit 2 has also been the subject of great controversy and debate. This mailing list was
prepared by Class Counsel 5y~,cross-referencing a homépwﬁer list provided by Del Webb

Communities, Inc./Pulte Hd_mes, Inc. (“Webb/Puite’f) with the Sun City Property Owﬁers"

Association and the public records of the Beaufort County land registrar.? Prior to the hearing on -

""The Court held hearings on these matlers on February 1, 2(_)13 in Charleston, South Carolina; February, 25, 2013 in
Darlington, South Carolina; and by telephone on March 7, 2013 and April 29, 2013. The delay between those

‘hearings and the issuance of this Order was occasioned by appeals over various issues in this comprehensive case,

? Oné of several objections that SCSP raised was that the list ~ which is a fist of the homes built by Pulte ~ initially
provided to Class Counsel through an email, is an unrelizble basis for drafting a mailing list for class notice, and
further, that if constitules hearsay, The Coutt denies this objection, .
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 April 29, SCSP submitted motions® that raiséd myriad objections,* chief among them that
without conducting discovery on the mailing list proposed by class counsel, SCSP was unable to
object to inclusion of any home on the proposed mailing list. The Court denies the objections
raised by SCSP and declines to allow discovery at this time on the mailing Iist proposed by Class
Counsel for several reasons, primary among them the fact that this case is already six years old
‘and further delay at tl_ﬁs stage is not in the interests of justice. - Defendant did note that one house,
belonging to Mr. Oros, should be excluded because it no longer had any stucco that was installed
by SCSP. Plaintiffs have agreed to this exclusion.

The Court finds that the proposed mailing list provided by the Plaintiffs, and the process
employed to produce this list, meets the test of adequacy and sufficient accuracy for this stage of
the litigation. Accordingly, the mailing list proposed by Class Counsel is hereby approved. A
copy of the méiliné list is attached to this Order as Exhibit 2. Given the concerns and objections.
raised by SCSP, however, the Court will permit SCSP, during the RTC process, to climinate:
errors in the mailing list and/or remove homeowners that do not meet the class criteria. A Court

Order will be required to add or delete a name from the mailing list after the issuance of this

present Order,

*sCsp filed a Motion 10 Determine Class Membeiship dnd Specific ‘Objections and Motion in Opposition to
Mailing List Pfofosed by Class Counsel. Webb/Pulie joined in these filings.

* SCSP raised these additional objections in their motiohs: (1) the proposed mailing list had riever been submitted'to.
t!
requiring the Defendant to object to the proposed class list as opposed to requiring Plaintiffs to prove/support the list
was an.impermissible burden shift; (4) that Defendant did not have electronically searchablé records, by which to be
able to dispute the Plaintiffs’ proposed mailing list without discovery or undue burden; (5) that even if the burden’
remained on-the Defendant 10 disprove the proposed mailing list, then Defendant should be allowed reasonable
‘discovery 1o accomplish this; and, (6) that if discovery was not allowed at this time, then discovery and the ability io
«contest class:membership should be available at a later date. .

he Court; (2) the Plaintiffs had the burdefi to prove that this list contained appropriate class members; (3) that

3
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HII.  PROCEDURE FOR MAILING CLASS NOTICE AND RTC PROCESS

Within sixty (60) days of the issuance of a written declaration to this Court by the

mediator that the mediation effort has ended without reaching settlement of this litigation,

counsel for Plaintiffs shall mail a copy of Exhibit 1 to each homeowner on the. Malhng List

(Exhibit 2), and shall on that date notify all other counsel of the mailing. The putative class

members shall be permitted sixty (60) days from the date of mailing to exclude themselves from

the Class, if they desire to do so. Following the sixty (60) day opt-out period, the exclusion

forms will be tabulated, and the Class will be consi’dered‘bohjpléte. Plaintiffs’ counsel must file
the final Class List with the Clerk of Court within ten (10) days of the close of the opt-out period.
The Court is aware that subsequent motions' may be filed by the Plaintiffs contesting any
exclusion forms received from persons who-have agre_ed to exélude bt_hen')selye's from the Class as

a result of outside agreements made with Webb/Pulte. These motions, if any, are reserved for

_ future determination.

Within ten (10) days of the filing of the final Class List with the Cletk of Court,

Plaintiffs’ counsel shaH mail to the Class the RTC Questxonnalre attached hereto and approved as

) Exhxblt 3, and shall on that date noufy all other counsel of thie mailing, Class members wili be

given a sixty (60) day period from the date of mailing to return the Questionnaire to Plaintiffs’
counsel. Plaintiff’s Counsel shall have additional time to contact class members that do not
timely return the Questionnaire, but at some poinjt to be determined in the futﬁre, class members
who fail to return the RTC Questionnaire sh_gll bave their claims dismissed, with prejlidice.

No later than the sixtieth (60) day aftér the close of the sixty (60) day period to return the

‘RTC Questionnaires, Plaintiffs shall -begih notifying 'De_fendant SCSP of alleged construction

defects pursuant to the requirements of the South Carolina Notice and Right to Cure Act (S.C.
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Code Ann. § 40-59-810, et, seq.) (hereinafier “the Act”). Class Members and Defendant SCSP
will be accorded the rights aﬁd remedies afforded by the Act. _

At that juncture for purposes of compliance with the Act, and to facilitate the inspection
process, the Class will be divided into four relatively equal geographic quadrants or groups. In
addition, although the Third-Party Defendants do not have any rights under the Act, SCSP shall
have the right to send copies of the Notices and Q;Jestionnairesi to Webb/Pulte and Kephart
Architects, Inc. (“Kephart™) and request that they take part in the inspection of any given home.
Any such inspection shall occur at the same time as SCSP’s inspectibx;. Thus, any further
iefgrence below to “Defendants” with respect‘ to-their rights and respoﬁsibilities in,l the inspection
process shall include 'I'hird-ﬁrty Défendants,- if the presence at inspection of those Third-Party

_i),efendants is requested by SCSP. . |

No later than the sixtieth day after the close ovf:the (60) day period to feturn RTC
Questionnaires, Plaintiffs’ Counsel shall deliver to counsel fof SCSP, via e-mail, the foilowing
information for the first twenty-five (25) per‘cent of Class Members:_ (1) the notice pursuant to
the Act for each individual ho_ﬁse; and (2) a copy 6f that homeowner’s completed Questi,onnaire;
Defendant SCSP shall have ninety (90) dayﬁ from the date of electronic delivery of this
information to inspect those houses and cc;mply with the Act. On the day following the end of
the 90 day insp‘ec’tion period, Plaintiffs’ counsel shall deliver via e;mail the same information for
the next 25% of the Class, and Defendant SCSP shall have 90 days from the date of electronic
delivery of this information ’tp inspect those houses and comply with the Act. This process shall
repeat two (2) more times with thé same allotted time periods.

The inspections permitted to the Deferidant shall follow this protocol:

1, If a Questiorinaire returned by a homeoWwner lists interior damage due to water
intrusion or if the homeowner responds that he/shié does not know whether such

5
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interior damage exists, then upon prior notice to counsel for Plaintiffs, Defendant
shall be permitted a reasonable inspection of the damaged interior area in
question, or the entire interior if the homeowner does not know whether such
damage exists;

. If interior moisture damage is listed on a Questionnaire, Defendant shall be

permitted to’ perform reasonable moisture meter testing of the building interior,
limited to no more than four areas; all of which shall be fully repaired and the

. results furnished to the Plaintiffs;

. If Defendant desires to perform destructive testing on any of the homes, they shall

be required to file a motion ‘with the Court in order to perform such testing,

Multiple homes may be included in the same motion. The motion must include a
. detailed description of the test procedures, the purpose of the test, the likely

damage or inconvenience resulting from the test, and whether Plaintiffs’ counsel

objects to such test. Destructive testing does not include moisture and other
testing that requires an opening no greater than a pinhole, which shall then be
repaired; any further injury or intrusion is considered “destructive.” As the RTC
inspection process proceeds, the parties may move the Court to alter this
definition of “destructive.” Any testing results, reports, or photographs taken by
any party during the inspection process will be furnished to all parties. If
destructive testing goes forward, all parties shall be given the opportunity to
observe the destructive testing; : ’ ’

A homeowner who refuses to permit interior inspection as outlined herein, or who
refuses to permit testing as outlined herein, shall sign an affidavit prepared by
Plaintiffs’ counsel formally refusing such procedure. The affidavit shall clearly
state that in so refusing, the homeowner undersiands that his/her claim will be
dismissed with prejudice by the Court for failure to comply with the RTC Act,

and such claim shall then be dismissed by the Court: and,

Upon motion of any party, as the opt-out period and the RTC inspection process
move forward, the Court reserves the right to amend this Order either
substantively or procedurally as- the interests of justice: and judicial economy
require. : ' :

IT IS SO ORDERED. - : ' .

Hartsville, South Carolina

April 9, 2014

Presidin Judge;c'omM.Jurisdiction
Foutteehith Judicial Circuit
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CLLG,

- ARCHITECTS, INC,,

FINAL VERSION AS OF 04/2/13 EXHIBIT 1
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT

COUNTY OF BEAUFORT ) CASE NUMBER: 07-CP-07-1396

ANTHONY AND BARBARA GRAZIA,
individually and on behalf of all other »
similarly situated Plaintiffs, :
NOTICE OF CLASS ACTION .
Plaintiffs, ' :

vs.

SOUTH CAROLINA STATE PLASTERING,
LLC, -

Defendant.

SOUTH CAROLINA STATE PLASTERING,

Third-Party Plairitiff,
vs. |
DEL WEBB COMMUNITIES, INC., PULTE
HOMES, INC., and KEPHART '

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Third-Party Defendants, )
)

TO: ALL OWNERS OF RESIDENCES AT SUN CITY, HILTON HEAD, HAVING
STUCCO EXTERIORS INSTALLED BY SOUTH CAROLINA STATE
PLASTERING, LLC; PRIOR TO JULY 31, 2007:

THIS NOTICE MAY AFFECT YOUR RIGHTS.
PLEASE READ IT CAREFULLY.
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***YOU ARE NOT BEING SﬁED* ik
***THIS IS NOT A SOLICITATION FROM A LAWYER***
***A SOUTH CAROLINA COURT AUTHORIZED THIS NOTICE***

***YOU MUST RETURN THE ENCLOSED FORM BY 2013,
IF YOU DO NOT WANT TO PARTICIPATE IN THIS CASE

1. WHY SHOULD I READ THIS NOTICE?

The Court has approved this Notice to you and has included information that it believes

you need to know to decide whether to remain in the Class or to exclude yourself/opt-out of the

Class. You should read this Notice to detérmine whether your rights are affected, the steps
- hecessary to pursue your rights as a member of the Class, and whether to opt-out of the Class.

You should carefully read below to decide whether it is in your best interest to opt-out or stay in
‘the Class. . : :

You have been identified as one of 4,300 potential members of a Class on whose behalf
certgin' claims are being asserted in the above-captioned civil action pending in the Beaufort

County Court of Common Pleas (the “Court™). The Court certified this civil action to proceed as

a class action on behalf of the Class.defined below.

If you own a residence in Sun City having a stucco exterior installed by South Carolina
State Plastering, LLC prior to July 31, 2007, your rights may- be affected by this action. You
should read this Notice to determine whether your rights are affected, the steps necessary to
pursuc your rights as a member of the Class, and whether to opt-out of the proposed Class. In a
‘Class Action, one or more people, called named Plaintiffs (in this case Anthony and Barbara
Grazia), sue on behalf of people who have similar claims.: All these similarly situated people are
a Class or Class members. One court resolves the issues for all Class members, except for those

who exclude themselves from the Class..

This action is pending in the Court of Common Pleas for Beaufort County, South

~ Carolina, in a lawsuit known as Anthony and Barbara Grazia, individuall_y and on behalf of all

other similarly situated Plaintiffs vs. South Carolina State Plastering, LLC. While the Plaintiffs
(and Class) are only suing (and may only recover against) South Carolisa State Plastering, LLC
in this case, South Caroliria State Plastering (SCSP) has brought a. third-party action entitled:.

South Carolina State Plastering, LLC v. Del Webb Communities, Inc., Pulte Homes, Iric., and .

Kephart Architects, Inc., Civil Action No. 07—CP-07-1.396._. If you are a member of the Class,
and do not exclude yourself from the Class (i.e., opt out of the Class); the result of this pending’
litigation will permanently affect your rights apainst the. Defendants,

The Class is defined as follows: All individitals, corporations, unincorperated
associations, or other entities that currently own stucco-clad homes in Sun City Hilton
Head to which SCSP applied the exterior stucco in whole or in part prior to July 31, 2007,
which allegedly are damaged due to (a) the lack of head flashing above doors and windows,
(b) the failure fo install stucco control joints, and/or (c) the presence of moisture
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encapsulation by the failure to leave a gap between the stucco exterior and the structure
slab. :

2. WHAT IS THE LAWSUIT ABOUT?

The Plaintiffs have alleged that South Carolina Staté Plastering has improperly installed
stucco on some houses in Sun City Hilton Head, Plaintiffs are requesting that South Carolina
State Plastering pay money to the Plaintiffs and Class members to cover the cost to repair alleged
damage caused by the alleged improper stucco installation. - South Carolina State Plastering
denies the allegations made by Plaintiffs and denies that there are any widespread stucco
installation problems in Sun City Hilton Head. :

2.1.. WHAT CLAIMS ARE INCLUDED IN THIS LAWSUIT?

‘The suit alleges negligence and breach of implied warranty of good and workmanlike
services. Plaintiffs are only pursuing three (3) alleged stucco installation issues in this lawsuit.
This lawsuit is limited to recovering damages caused by one or more of the following three (3)
alleged stucco installation defects: - '

(1) The lack of head flashing above doors and windows,

(2) The failure to install stucco control joints, and/or '

(3) The presence of moisture encapsulation by the failure to leave a gap between the
bottom of the stucco exterior and the structure slab.

The Class is seeking to recover money for damages caused by one or more of the above
three (3) alleged defects. ‘

22. WHAT CLAIMS ARE NOT INCLUDED IN THIS LAWSUIT?

A Stucco Application Issues Not Included in This Case.

Any issues other than the three (3) issues in Section 2.1 above will not be included in this
lawsuit. If you have-damage to your house solely related to a stucco issue not included in
Section: 2.1, then you will not be able to recover for those damages (in this lawsuit or any other
lawsuit) if you remain in this Class.

There may be stucco homeowners in Sun City Hilton Head that have other stucco
problems (such as thin application, improper mix, or improper installation) which are not
included in Section 2.1 above, and also do not include one of the three (3) conditions listed in.
Section 2.1 above.

If you have one of these other stucco problems, you will not be able to recover funds for
damage caused by those issues if you stay in the Class. You may be able to bring such a claim
individually, but only if you opt-out of the Class in accordance with Paragraph 4.
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B. Past Repairs Not Included:

The Named Plaintiffs have agreed not to request the recovery of any funds already
expended by Class members or to recover funds already paid for repairs to stucco or behind
stucco. If you have paid money for stucco related repairs, you will not be able to recover those
funds if you stay in the Class. You may be able to bring such a claim individually, but only if
you opt-out of the Class in accordance with Paragraph 4.

C. Legal Causes of Action Not Included:

The Named Plaintiffs will not pursue claims brought under the South Carolina Unfair
Trade Practices Act (SCUTPA). Under SCUTPA, if a Defendant is found to have acted unfairly,
the Plaintiffs and Class members could recover treble (tdple) damages; costs, and attorneys’ fees.
If you stay in the Class, you will not be able to bring a SCUTPA claim against Defendant for
stucco related issues, and you will be barred from recovery of treble damages, costs, and
attorneys’ fees. You may be able to bring such a claim individually, but only if you épt-out of
the Class in accordance with Paragraph 4. < ' -

3. WHAT DO INEED TO DO TO JOIN THE CLASS?

If you wish to join. the Class, you do not need to take any further action and your interest
as a member of the Class will be represented by Class Counsel without individual charge to you.
(See Paragraph. 8 for Class Counsel’s fees and costs.) You are not required to hire your own
attorney but may do so at your own expense. You will be bound by the result in the ¢ase.

4, HOW DO I EXCLUDE MYSELF FROM THE CLASS?

To opt-out of the Class, you must complete, sign and submit the Exclusion Request Form
which is included with this Notice. Please send Your completed form to: '

John T. Chakeris, Esq.
The Chakeris Law Firm
231 Calhoun Street
P. 0. Box 397
. Charleston, SC 29402
. Telephone: (843) 853-5678

You should submit a séparate Exclusion Request Form for each property you own. If you

do not receive a form or if you desire additional copies, you may -obtain such copies by writing
or calling the address above. : '

. AN OWNER OR OWNERS OF A HOME WHO FAILS TO SUBMIT AN

EXCLUSION REQUEST FORM BY MIDNIGHT ON » 2013, WILL
AUTOMATICALLY BE INCLUDED IN THE CLASS. IF YOU DO NOT OPT-OUT OF
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THE CLASS, YOU WILL BE BOUND BY ALL ORDERS AND JUDGMENTS
ENTERED BY THE COURT. THIS IS YOUR ONLY OPPORTUNITY TO OPT-OUT
‘OF THE CLASS.

IF YOU ARE A PUTATIVE CLASS MEMBER AND PROPERLY AND TIMELY
REQUEST EXCLUSION FROM THE CLASS, YOU WILL NOT RECEIVE ANY
BENEFITS OF THIS ACTION AND YOU WILL NOT BE BOUND BY ANY FURTHER
ORDERS OR JUDGMENTS ENTERED FOR OR AGAINST THE CLASS. YOU MAY
PURSUE AT YOUR OWN EXPENSE WHATEVER RIGHTS YOU MAY HAVE
AGAINST THE DEFENDANT, IF ANY.

5. IF I STAY IN THE CLASS MAY I BRING ANOTHER LAWSUIT LATER
AGAINST SOUTH CAROLINA STATE PLASTERING"

Not related to stucco cla.tms If yon stay inthe Class, you will be bound by the result of

this lawsuit — win or lose. If you do not submit a timely Exclusion Request Form, you will not
be allowed to bring an individual lawsuit against South Carolina State Plastering for stucco
claims.

6. IFIDONOT EXCLUDE MYSELF FROM THE CLASS, WILL I HAVE ANY
' RESPONSIBILITIES"

YES. SEE BELOW.

Under South Carolina’s Opportunity to Cure Construction Defects statute, the Defendant
in this case is granted the opportumty to inspect allegedly defective stucco if it requests to do so.
Once the opt-out period in this case has expired, the action will be stayed so .that the
reqmrements of the Opportunity To Cure Act can be mef. If you remain in the Class, an
Opportunity to Cure notice of individual claim will be mailed to you to be completed and
returned by mail to Plaintiff’s counsel. The notice will ask you to describe: any stucco-related
problems you are currently experiencing with your home.

After the Notice is issued, the Defendant will be permitted to mspect your home, offer to
remedy the defects, and offer to settle or deny the Claim. If you rermain in the Class, and the
Defendant chooses to do so, you must allow. a home mspecnon which will take place at a time

agreed on by Coimsel. The inspection, if any, will be non-invasive and non-destructive, and will

be done at no cost to you. The inspection, if any, will be conducted by Class Counsel, under the
supervision of the Court, .

If the Defendant offers to remedy the defect(s) stated in ‘the Notice orifa monetary offer
is made to ‘you, Class Counsel will communicate with- you and respond on your behalf. Should
you choose to accept the offer, the Court will be advised and a settlement of your Claim may:
occur..
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If you and the Defendant cannot seitle the dispute regarding your house pursuant to the
Opportunity to Cure Act, then the class action will proceed, and you will be bound by the
decision of the court with regard to judgments and rulings in this class action.

6.1. . PARTICIPATION IN THE LITIGATION.
If you do not opt-out of the Class pursuant to Section 4 above, and if you do not

settle/resolve your claim pursuant to Section 6 above, then you will be required to take part in the
litigation. The claims brought on behalf of the Class and/or the defenses asserted by Defendant

_ ‘may require one or more of the following: 1) you may be required to provide documents and/or

information related to you, your house, your house purchase, and any house repairs; 2) you may
be required to testify at a deposition about these same issues; 3) your house may be inspected, 4)
testing may be conducted on your house, and/or 5) you may be required to testify at the trial of
the case; . ' '

As a Class member, you will not have any right to control the litigation. In the everit that
a settlement is reached, you will have the right to submit an objection to the Court. Iftrial results
in an unfavorable outcome, you will not have an individual right to appeal your claim, or to
direct that the class representative pursue an appeal. e R

7. WHO REPRESENTS THE PARTIES:
Class Counsel for the Plaintiffs is as follows:

John T. Chakeris, Esq.

The Chakeris Law Firm
231 Calhoun Street

P.O. Box 397

Charleston, SC 29402
Telephone: (843) 853-5678

W.Jefferson Leath, Jr., Esq:
Michael S. Seekings, Esq.
Leath, Bouch & Seekings, LLP
92 Broad Street -

P.O. Box .59 ) ,
Charleston, SC 29402
Telephone: (843) 937-8811

Phillip W. Segui, Ji., Esq.
Segui Law Firm, PC -

864 Lowcountry Blvd, Suite A
Mt. Pleasant, SC:29465

‘Telephone: (843) 884-1865
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Counsel for Defendant and Third-Party Defendants is as follows:

Attorney for Defendant South Carolina State Plastering, LLC:
Everett A. Kendall, I, Esq.

Christy E. Mahon, Esq.

Sweeny Wingate & Barrow, P.A.

1515 Lady Street

. P.O.Box 12129

Columbia, SC 29211

Attorney for Third-Party Defendants Del Webb Communities, Inc., and Pulte Homes, In¢.:
A. VictorRawl, Jr., Esq. : : ' ;

McNair Law Firm
P.O. Box 1431 ,
Charleston, SC 29402

Attorney for Third-Party Defendant Kephart Architects, Inc.:. -
David S. Cobb, Esq. _

Turner, Padget, Graham & Laney, P.A.

40 Calhoun Street, Suite 200

P. O. Box 22129

Charleston, SC 29413

8. :HOW WILL CLASS COUNSELS’ FEES AND EXPENSES BE PAID?

If any funds are generated for any class member(s) (either through settlement or

Jjudgment), then Class Counsel will request that the Court. award to Class Counsel a portion of
the funds generated as attorneys’ fées for all services rendered to the Class, plus their costs and
expenses. THE ATTORNEYS’ FEES AND COSTS AWARDED BY THE COURT
SHALL BE PAID ONLY FROM ANY FUNDS GENERATED AS A RESULT OF THE
CLASS AND NO INDIVIDUALS WILL BE RESPONSIBLE FOR ANY FEES, COSTS,
OR EXPENSES OUT OF POCKET, ‘All payments to Class Counsel must be approved by the
Court, and will be considered at a Faimess Hearing or at other hearings to be scheduled, by the

Court. Any Attorneys’ Fees and Costs that may be awarded as part of the settlement of any -

claims resolved through the South Carolina Right To Cure process will be addressed similarly.

9. WHERE DO I GET ADDITIONAL INFORMATION?

This Notice provides only a summary of matters regarding the case. You may seek the
advice and guidance of your own private attorney, at your own expense, if you wish. For more
details about matters discussed in this Notice, you may desire to review certain documents
related to the litigation such as the Complaint; the Answer of the Defendant; and the Court’s
Order certifying the Class. If you wish to obtain additional information, you may do so by
writing or calling Plaintiffs’ Counsel at one of the addresses listed above. DO NOT CONTACT
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THE COURT.

AN OWNER OF A RESIDENCE IN SUN CITY WHO FAILS TO SUBMIT A
COMPLETE, VALID AND TIMELY EXCLUSION REQUEST PURSUANT TO THIS
COURT-APPROVED NOTICE WILL BE AUTOMATICALLY INCLUDED IN THE
CLASS. IF YOU DO NOT OPT-OUT OF THE CLASS BY TIMELY RETURNING A
VALID EXCLUSION REQUEST AS REFERENCED IN PARAGRAPH 4 ABOVE, YOU
WILL BE A MEMBER OF THE CLASS AND BOUND BY ALL ORDERS AND

JUDGMENTS OF THE COURT.
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EXCLUSION REQUEST

This is a request to be excluded from a class action.

READ THE ATTACHED LEGAL NOTICE CAREFULLY BEFORE
FILLING OUT THIS FORM

To: - John Chakeris, Esq.
The Chakeris Law Firm'
P. 0. Box 397
Charleston, SC 29402

Re:  Anthony and Barbard Grazia, individually and on behalf ‘of all other similarly
situated Plaintiffs vs. South Carolina State Plastering, LLC

THIS FORM IS TO BE FILLED OUT ONLY IF YOU DESIRE TO BE
EXCLUDED FROM THE CLASS

DO NOT £ill out this form if you wish to be included in the class. If you wish to be
excluded, this form must be mailed no later than . ,2013.

I acknowledge receipt of the Notice of Preliminary Class Certification in this

case, describing the proposed settlement and my rights thereunder.- Please exclude me

from membership in the class and from this lawsuit. I understand that by signing
below that I'may be able to pursue my own claim separately. I also understand that if I
wish to pursue a claim, I must do so separately using my own attorney at my own
expense, [ understand that I will not be bound by any ruling in this lawsuit and that I will
not receive any funds that may be generated by this lawsuit.

I certify by signing below that I own the below referenced house in Sun City
Hilton Hedd. This form must be signed by ALL owners of the house.

Sun City Hilton Head House Address:

Owner Signature - Co-Owner Signature

Owner Name (Print) ‘ Co- Owner Name (Print)_
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Name of Claimant. (pre-printed)
Address of property (pre-printed)

10.

SOUTH CAROLINA NOTICE AND OPPORTUNITY TO CURE DWELLING DEFECTS ACT

INDIVIDUAL NOTICE OF STUCCO CLAIM TO SOUTH CAROLINA STATE PLASTERING, LLC

- Do you have stucco on the exterior of your home?
Yes . No I don’t know
Does the stucco on your home lac_k head flashing above any windows or doors?
Yes No . I don’t know

Does the stucco on your home lack control joints? . 7
Yes No » Idon’t know

Does the stucco on your home lack control joints specifically at corners of windows and doors?
Yes ) No: . 1 don’t know )

Does the stucco on your home have a gap between the bottom of the exterior stucco and the
structure slab? s
Yes No . | don't know

Are there visible cracks in the exterior stucco on your home?
Yes No | _ I don’t know'

Are there cracks in your exterior stUcco greater than 1/16 of an inch wide (you can fit a quarter
sideways into the crack)? ' ’
Yes No | don't know

Are there pldces on your home where the exterior stucco is falling off?
Yes No . I don't know

Is there any noticeable damage to the exterior stueto on your home?
- Yes No ‘ I'don't know
If yes, please describe:

‘Is there any damage to the interior of your home resulting from defectivé exterior stucco

installation or design?

0048



Yes No I don’t know
if yes, please describe:

11. What year was your home built? Year.. _ - . or l don’t know

12. Have any repairs been made to the exterior stucco of your home since the time that it was built?
- Yes . ;‘ No ! don’t know.
If yes, when were the repairs made; by whom were they made, and what was the nature of the
repair:

13. Please describe any stucco-related problems you are currently experiencing with your home, if
any:

i4. Do you have any commeérits, photographs, inspection reports or other information that you
would like for South Carolina State Plastering to consider in evaluating your claim? If so, please
attach. . ’

I-certify that the above answers are true to the best of my knowledge.

Homeowner’s signature

Printed Name

‘Phone numberand email address

Date

Return this form to Plaintiffs’ counsel Michael 5. Seekings (843-730-5369) in the envelope provided no
later than . ’
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Specific Addressee:

Dear ,

The enclosed questionnaire is being sent to you because the Court has determined that
you are @ member of the class of Plaintiffs in a case entitled Grazia v. South Carolina State
Plastering, LLC (07-CP-07-1396). The case involves claims against South Carolina State
Plastering regarding alleged defective stucco construction on residences within Sun City, Hilton
Head.

The purpose of this questionnaire is to comply with a statute called “The South Carolina
Notice and Opportunity to Cure Construction Dwelling Defects Act, (5.C..Code Ann. §40-59-810
et. seq.). The purpose of the law is to give the contractor the opportunity to resolve an alleged
construction defect problem with the owner. This law requires an individual who alleges a
construction defect in his/her home to specifically notify the contractor of that defect, and the
law gives the contractor a period of time to inspect the alleged defect and make an offer of
settlement to remedy the problem. If your individual stucco claim resolves through this
process, then the matter will be ended with respect to your individual property, and you will
not need to participate further in the class action. Please complete the attached questionnaire
and return it in the enclosed envelope no later than It is important that you return
the questionnaire by the deadline date; otherwisé, your claim may be dismissed for failure to

comply with the Opportunity to Cure law,

Any questions concerning this letter or enclosed questionnaire should be directed to:

Michael S. Seekings, Attorney
Post Office Box 59
Charleston, SC 29402

(843) 730-5369

Thank you for your cooperation in this matter.

Sincerely yours,

Designated Piaintiff's Counsel
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STATE OF SOUTH CAROLINA THE COURT OF COMMON PLEAS

)
)
COUNTY OF BEAUFORT ) FOR THE FOURTEENTH CIRCUIT
) .
)
Anthony and Barbara Grazia, ) Civil Action No.: 2007-CP-07-1396
individually and on behalf of all other ) :
similarly situated Plaintiffs, )
Plaintiffs, )
) . .
V. ) . ORDER GRANTING SOUTH )
‘ ) CAROLINA STATE PLASTERING; %%
South Carolina State Plasterimg, LI.C, } LLC'S fm’)’i“i‘Oﬁ{_IVOR DESTRUGTI\"E"“,‘_
Defendant. ) TESTING S
) %
And ) -
» . ) o
South Carolina State Plastering, LLC ) =
Third-Party Plaintiff, ) -
)
v. )
: )
Del Webb Communities, Inc, , Pulte )
- Homes, Inc., and Kephart Architects, )
Inc.,. - )
)
Third-Party Defendants. )

Thisrmattc‘r is before the Court upon the Motion of Ihe'Deferldant, South Carolina State
Piaétering, herein after “SCSP™, fot an order seekiﬁg 10 conduct destructive testing at certain
houses located in Sun City in Hilon Héud. . This hearing was held on November 2, 2015
wherein the Court discussed the matters with the parties. éubSequently the Court has received
additional briefings from the parties on this issue. Having taken all matters in to consideraiion‘,
the Court hereby grants SCSP’s motion. Therefore, SCSP is permitied to conduct destructive
testing on 91 housed localed in Sun City Hilton Head pursuant to the protocol developed by its
expert, Rimkus Consulting, a copy of which was attached to the motion. SCSP,.may conduct

destructive testing oh the 8 Homes listed on Exhibit A, attached to this Order. In the event any

Page 1 of 2 L

0051




Grazia, eral v SCSP, et al

* Casé No. 20607-CP-(7-1396
Order Granting Sourl Carolinu Stare Plasiering, LLC's Motion For Destructive Testing
one of these homes is not available for destructive testing within the testing period, Plaintiffs”
counsel shall notily SCSP and SCSP may substitute another randomly selected house from the
class list. Plaintiffs’ counsel shall make a good faith effort to work with SCSP’s experts to

coordinate the schedule. Testing may begin ori or after-}&ﬂa&g/éi, 2016.

IT IS SO ORDERED.,

Edear W, Divkson

&7&#” .___» South Carolina

Qanca., 29 ,2016
/ {

Page 2 of 2 .
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STATE OF SOUTH CAROLINA

ANTHONY AND BARBARA GRAZIA,
individually and on behalf of all other similarly
situated Plaintiffs 4

~
T

)

)

COUNTY OF BEAUFORT : )
)

)

)

)
)
Plaintiffs, )
)
vs. )
)
SOUTH CAROLINA STATE PLASTERING, )
LLC. ' )
Defendant. )
' )
and )
)
SOUTH CAROLINA STATE PLASTERING, )
LILC.
Third-Party Plaintiff,
v.
DEL WEBB COMMUNITIES, INC., PULTE
HOMES, INC. AND KEPHART
ARCHITECTS, INC,,

Third-Party Defendants.

Counsel for the parties appeared before me for a status conference on April 22, 2016, As
the parties are beginning to conclude the Right to Cure phase of this litigation, it is the Court's
desire and intention to set forth a schedule that will govern going forward. Although counsel

have discussed this with the Court and among themselves, this Order is by directive of the Court

)
)
)
).
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
THE FOURTEENTH JUDICIAL CIRCUIT
CASE NO.: 2007-CP-07-1396

| SCHEDULING ORDER

and is not by the consent of the parties. All objections that have been expressed are preserved.

-
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. All responses to Right to Cure Questionnaires must be delivered to counsel for SCSP on

or before May 31, 2016. After that deadline, the parties may make motions as to the

treatment of non-responsive class members.

. Additionally the parties agree that there are people on the preliminary class list who do

not properly qualify as memberss of the preliminary class. A conmsent order removing
these people from the list should be submitted for each name that the parties agree to.
Should there be people on the list that Defendants wish to remove that Plaintiffs disagree

with, then Defendant shall file a motion making this request.

. A hearing on the parties position on Class Cettification will be held Thursday, September '

1, 2016 at 10:00 AM at the Beaufort County Courthouse. Th;a following briefing schedule
‘will be followed:
a. To the extent any party wishes to submit a brief relative to class certification
parties shall submit and serve said brief on or before August 1; 201>6 (or 30 days
- ptior to the hearing.)
b. Parties shall submit and serve any brief in response on or before August 15, 2016
(or 15 days prior to the hearing.)
c. Briefs should contain a statement of evidence or testimor\ly that they intend to

proffer to the Court at the final hearing,

. The stay on discovery in this case shall remain in effect until the Court issues its ruling

on final certification.

. Whereas the parties desire to maintain the status quo during the mediation process, the

time period for South Carolina Statc Plastering to comply with its rights pursuant to SC

Code 40-59-850 as to the plaintiffs/class members shall be extended until the later of 1)

23
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September 1, 2016; or 2) 45 days after the mediator (John Freud) notifies this court that
he has declared an impasse in the ongoing mediation.

6. Trial scheduled for December 5, 2016, for a two week term.

IT IS SO ORDERED!

ﬂ(‘? ¢, 200 - %

Edgar W. Dickson
Chief Administrative Judge

5444309v,1

-3/3%-
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ANTHONY and BARBARA

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
_ ‘ ) FOR THE FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2007-CP-07-1396

GRAZIA, individually and on behalf
of all other similarly situated
Plaintiffs,

Plaintiffs,

\Z

SOUTH CAROLINA STATE
PLASTERING, LLC,

Defendanf. ORDER

PLASTERING, LLC,

SOUTH CAROLINA STATE

Third-Party Plaintiff,
V.

DEL WEBB COMMUNITITES,
INC., PULTE HOMES, INC.,, and .
KEPHART ARCHITECTS, INC,,

)
)
)
)
)
)
)
)
)
)
)
;
) (NO MOTIONS PENDING)
)
)
)
)
)
)
)
)
)
)
)
)

Third-Party Defendants.

This mattér is currently pending before this Court as a class action. The class was certified
by Order of Judge Baxley on December 8, 2011 following a hearing on October 5, 2011. Prior to
certification, the South Carolina Supreme Court remanded the métter extolling in their decision
the utility of the class action device to save the resources of the courts and the parties, and stating
‘f;:lass actibns are favored in this state.” Grazia v. S.C. State Plastering, LLC, Op. No.. 26882 (S.C.
Sup. Ct. filed Oct. 4, 2010) The Defendants Sought to‘ have Judge Baxley reconsider class

certification. By order dated May 7, 2012, Judge Baxley dismissed Defendants’ Motions to

Vs
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Reconsider. An appeal was taken and on August 2012 the appeal. was dismissed by the South

Carolina Court of Appeals.

Notwithstanding the fact that the issue of class certification was long ago decided and .

reviewed, the direct defendant, South Carolina State Plastering, LLC (hereinafier “SCSP”), has
now filed with this Court a pleading styled “South Carolina State Plastering, LLC’s Supplemental
Memorandum of Law and Facts in Opposition to Plaintiffs” Motion for Class Certification™. No

motion accompamed the filings and no action is hereby taken.

The issues now raised by the Defendants in their papers to the Court are, upon review, yet

another after-the-fact attempt to seek reconsideration of class certification and to rehash the very
issues that were argued before thé Court on October 5, 2011, nearly five (5) years ago (as well as
in many subsequent hearings). Based on the voluminous record and thé many rulings pre;'iousiy
entered, the Court will not, again, reconsider the issue of class certification or entertain any further
argument on the issue. o

The Court would remind counsel of the following statements made by Judge Baxley
followmg the publication of his class certification order. At a motion hearmg on April 30, 2012,
Judge Baxley stated, “It takes us back:to the issue.. that you continue to argue, which is that we
shouldn’t have a class. Well, ‘I made that decision against yqu,” (Motion Hearing 71:21-23, April
30, 20125, and at a subse_quent;hearing on the class notice of Feb’ruar& 1, 2013, Judge Baxley
again address the issue, |

COUNSEL: - - - and one of the first places that appears is in that statement, It should

include, at a very minimum, it should include the words “the Court has preliminarily’

certified.
THE COURT: Well, let me just broach that now. I don’t believe that’s

appropriate.. . because when I said I preliminarily certified it, what I meant was that’s a
certification... (Tr. R. 37:9-16, Feb. 1, 2013)

! By separate filing, Third-Party Defendants Del Webb Communities, Inc. and Pulte Homes, Inc. (“Webb/Pulte”)
has joined this untimely and improper motion.

g
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Judge Baxley’s rulings could not be more clear and this Court will not, in fact cannot,
disturb them. The matter of class certification was ]ong-ago settled. The class is defined as
follows: “All individuals, corporations, unincorporated associations, or other entities that
currently own stucco-clad homes in Sun City Hilton Head to which SCSP applied the exterior
stucco in whc;le or in part prior to July 31, 2007, which allegedly are damaged due to (a) the lack
of head flashing above doors and windows, (b) the failure to install stucco control joints, and/or
() the presence of moisture encapsulation by the failure to leave a gap between the stucéo exterior
and the structure élab.” Judge Baxley did a thorough review of the Rule 23 requirements in
determining and certifying the class.

The Court would further remind all counsel of Judge Baxley’s continued rejection of
challenges to the class, “The Court specifically réjects Defendant’s and Third-Party Defendants;
contention...that the factual and legal components within the cases automatically defeat a class
action approach to resolution of this litigation, or the typicality, commonality, or adéquacy of the
named Plaintiff’s representation of the class.” He continued to address the arguments and
subsequently dismissed them, stating that “it is the firm belief of this Court that common, core
issues are present in all the cases and that a class approach is not only the best, but the only
method available to enhance judicial economy, promote efficient disposition of these cases, and
reduce litigation costs.” (Order dated Dec. 8, 2011 at 11) (emphasis added) Moreover, Judge
Baxley noted that the Supreme Court had the clear opportunity to deny class status in this very
case but affirmatively chose not to do so, instead emphasizing in its decision the vitality of the

class action doctriné to preserve the resources of the court and the parties. (Id. -ét 11)

Furthermore, in his Order Approving Class Notice that Judge Baxley himself wrote, he

once again declined to refer to the class as “preliminary,” for the reason that it was not and is not

Wt
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preliminary. Judge Baxley’s failure to do so even further evidences his intention that the class
was, indeed, already certified. v
" A class has been certified, and this Court will not allow Defendants to seek reconsideration
of Judge Baxley’s Order when reconsideration was already denied ‘and that decision was
appealed. All procedural attempts by Defendants to question the certification in ﬂﬁs Court have
" been pursued and have been unsuccessful.
By this Order all further dichséion 6n the issue of class certification is terminated as
previously decided and moot.

IT IS SO ORDERED.

Edgar W. Dickson
PResipidc TudGe

M/ , South Carolina

Dated”____| [—%aﬁ, 7, 2016

% o

0059



Brittany Johnson

From: Mike Seekings

Sent: Friday, September 02, 2016 2:56 PM '

To: eak@swblaw.com; Vic Rawl; dcobb; methridge@carlockcopeland.com

Cc: Jefferson Leath; john@chakerislawfirm.com; psegui@seguilawfirm.com; Brittany
Johnson; Christi Daniels

Subject: ORDER -

Attachments: ORDER - 9.2.2016.pdf

Counsel

In accordance with Judge Dickson’s directive, sent via e-mail on August 26th, attached please find an Order terminating
discussion of the issue of class certification, Under separate cover this Order is being mailed to the Court for signature with a

self addressed stamped enve
Beaufort County.

Mike

lope for its prompt return to this office. Upon receipt of a signed copy I will have it filed in




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2007-CP-07-1396
" ANTHONY and BARBARA )
GRAZIA, individually and on behalf )
of all other similarly situated )
Plaintiffs, )
)
Plaintiffs, = )
' )
v. )
; ) R
- SOUTH CAROLINA STATE ) ORDER DISMISSING DEFENDANTS’
PLASTERING, LLC, ) MOTIONS TO RECONSIDER PURSUANT
~ ) TO RULE 59%(e)
Defendant. ) , :
) ("»?‘ g
SOUTH CAROLINA STATE ) ) N i‘ =
PLASTERING, LLC, ) SRR o
) xx =
Third-Party Plaintiff, ) PRSI §
. ) S50 =2
) Dm W
- W
DEL WEBB COMMUNITITES, } RO
INC., PULTE HOMES, INC.,, and )
KEPHART ARCHITECTS, INC., )
)
Third-Party Defendants. ) .

A Motion to Reconsider and/or Alter or Amend Order (No Motions Pending) dated

September 9, 2016 was filed by Defendants Del Webb Communities, Inc. and Pulte Homes, Inc. '

(hereinafter “Webb/Pulte™) on September 23, 2016, which Motion was subsequently joined by
Defendant South Carolina State Plastering, LLC (hereinafter “SCSP”) on October 3,2016,

The Court’s Order dated September 9, 2016 was interlocutory, and therefore Defendants’
Motions to Reconsider were improvidcntly ﬁlled. As this Court has previously ruled, there is no

provision in Rule 59(¢), SCRCP, allowing a party to challenge an interlocutory order. Indeed, rule

Page 1 0f 2 ﬁ,f
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59 motions are permitted only after final, appealable adjudications on the merits. Accordingly, once

again, the Court hereby dismisscs Defendants’ Motions to Reconsider as improper.

ANDIT IS SO ORDERED.

et

Edgar W. Dickson

‘ Presiding Judge
ﬂ@umﬂ-ﬂ/ South Carolina
Dated: 9 el 28 206
Page 2 of 2 B
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LEATH, BOUcH & SEEKINGS, .-

PAD FERSAy rouse COMMERGIAL LITIGATION + CONSTRUCTION * ENVIRONMENTAL
January 3, 2017
- VIAUSPS A
The Honorable Jerri Ann Roseneau
Beaufort County Clerk of Court
P.O.Box 1128
Beautort, SC 29901, <, =
RE:  Anmthony and Barbara Grazia, et al v. South Carolina State Plaste r:g,iZ.LCz.
Case No.: 2007-CP-07-1396 2ol T
LBS File No. 1351.2 ‘5%2‘ =
A
oA e
Dear Ms. Roseneau: f;'u,‘;‘; w
PAY I )

Please find enclosed for ﬁling the original and one (1) copy of the Order .Disrnissing
Defendants’ Motions to Reconsider Pursuant to Rule 59(e), and the Order Requiring Mediation.

Please file the original orders, file stamp the copies, and return the copies to me in the enclosed,
self-addressed, stamped envelope. :

By copy of this correspondence, I am forwarding the same to all counsel of record. If you
have any questions or concems, please do not hesitate to call our office.

Thank you and with best regards, I am
‘ Yours very truly,
LEATH, BOUCH & SEEKINGS, LLP

B uskey
Paralegal to Michael S. Seekings

/

fbah
Enclosures as stated
cc:  All Counsel of Record (via e-mail only)

P.O. BOX §9 « CHARLESTON, SC 29402 » 92 BROAD STREET » CHARLESTON. SC 29401 * PHONE 843.937.8871 ¢ FACSIMILE 843.037.0606
WWW.LEATHBOUCHLAW.COM .
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Marshall C. Crane

From: : Dickson, Edgar W. Law Clerk (John Dodds) <ed|cksonlc@sccourts org>

Sent:- Tuesday, March 21, 2017 10 59 AM '
To: Rawl, Vic ' ' .
Cc Mike Seekings; Jefferson Leath; john@chakerislawfirm.com; psegui@seguilawfirm.com;

Rett Kendall; dcobb; Ellie Martin; Christi Daniels; Alicia Petit; Stephen M. Bowden
 (stephen@chakerislawfirm.com); Brittany Johnson; Frampton, Hal; Mike Ethiidge;
Widener, Robert; Miller, Dana '
Subject: ' RE: Grazia, et al. v. SCSP, et al,

Mr. Rawi,

Thank you for voicing your concerns. The Lancaster case you cited reads as follows: "Pursuant to Rule 205, SCACR, upon
the service of a notice of appeal, the appelfate court has exclusive jurisdiction over the appeal, with the exception of
matters not affected by the appeal. The appellate court retains jurisdiction until the remittitur is sent to the lower
court." Judge Dickson is of the opinion that a status conference, wherein the parties will simply discuss mafters
pertinent to this case and in which Judge Dickson will not make any binding rulings, is not a matter "affected by the
appeal.” A status conference in this context would simply be a device used to keep everyone on the same page and to
avoid further delay. However, Judge Dickson will defer to the good judgment of the attorneys in this case.

Since we will not have a status conference, here is what you can expect from Judge Dickson: on the day the remittitur is
received, if at all, from the Court of Appeals, Judge Dickson will issue an order setting the trial date for thirty (30) days
after the date of the remittitur; in addition, you should expect Judge Dickson to require you all to submit your pretna!
briefs, voir dire, and proposéd jury instructions to the court five (5) days after the date the court réceives the remittitur,
if at a!l from the Court of Appeals. Thank you, and please let me know if you-have any questions or conceriis.

Best,
John Dodds

From: Rawl Vic {mailto: VRawUr@mcnalr net]

Sent: Monday, March 20, 2017 6:17 PM

To: Dickson, Edgar W. Law Clerk (John Dbdds) <edicksonlc@scéourts.orgs

Cc: Mike Seekings <mseekings@leathbouchlaw.com>; lefferson Leath <jl@leathbouchlaw.com>;
john@thakerislawfirm.com; psegui @seguilawfirm.com; eak@swblaw.com; dcobb <dcobb@turnérpadget.cde; Ellie
Martin <emartin@seguilawfirm.com>; Christi Daniels <christi@chakerislawfirm.com>; Alicia Petit
<alicia@chakerislawfirm.com>; Stephen M. Bowden (stephen@chakerislawfirm .com) <stephen@chakenslawflrm com>;.
Brittany Johnson <bjohnson@Ieathbouchlaw.com>, Frampton, Hal <HFrampton@mcnair.nét>; Mike Ethridge
<methridge @ethridgelawgroup.com>; Widener, Robert <RWidener@MCNAIR.NET>; Miller, Dana.
<DLMiller@mcnair.net>

Subject: RE: Grazia, et al. v.'SCSP, et al.

Dear Judge Dickson and John,

Respectfully, we believe that it would be i lmproper for the Circuit Court to have a status-conference ortake any other
action at this time.
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As expressly set forth in the Court of Appeals' order (attached), the Court of Appeals has not yet returned the remittitur
to the Circuit Court. The Court of Appeals states that it will return the remittitur in-accordance with Rule 221(b), SCACR,
which requires the Court of Appeals to hold the remittitur for at least 15 days following its order to give the losing party
time to petition for rehearing. Under Rules 221(b) and 242(c), SCACR, if a party petitions for rehearing and the petition
is denied, the Court of Appeals must wait a further 30 days to aliow time to file a Petition for Certiorari with the
Supreme Court before returning the remittitur to the Circuit Court. The South Carolina Supreme Court has recently
clarified this issue for the trizl bench. The Court specifically ruled that until the remittitur is sent by the Court of Appeals
to the Circuit Court, the Court of Appeals retains exclusive jurisdiction of the matter. See Lancaster v. Georgia-Pacific
Corp., 403S.C. 136, 137, 742 S.E.2d 867, 868 (2013) ("The appellate court retains jurisdiction until the remittitur is sent

to the lower court.”). In the attached order, the Court of Appeal specifically states that remittitur has not yet been
returned. . :

Del Webb intends to file a petition for'rehearing and, if unsuccessful, a petition for certiorari. Thus, we do not expect
the remittitur to bereturned for at least 45 days. Moreover, Del Webb's petitions for writs of certiorari and mandamus
remain pending in the Supreme Court. Because this Court does not possess the remittitur, we believe it would be
improper for the Court to take any action with respect to this matter. We would therefore request that.the Court hold

off on scheduling any status conferences or other matters until the remittitur is returned and this Court can properly act
in this case.

Respectfully submitted, : '
Vic

A. Victor Rav;/,l Jr.

Shareholder and Chair of Class Action Practice Group vrawl@mcnair.net

McNair Law Firm, P.A. _ , :

Charleston Office 100 Calhoun Street | Suite 400 | Charleston, SC 29401

843 7237831 Main | 843 805 6577 Fax’ . ‘ .
Mailing Post Officé Box 1431 | Charleston, SC 29402 VCard | 8io URL | Website _

"-----Original Message--—— »

krom: Dickson, Edgar W. Law Clerk {John Dadds) [mailto:edicksonlc@sccourts.org]

Sent: Monday, March 20, 2017 5:51 PM T :

To: Mike Ethridge <methridge @ethridgelawgfoup.com> -

Cc: Mike Seekirigs <mseekings@Ieathbouchlaw.com>; Jefferson Leath <ji@leathbouchlaw.com>; '
john@chakerislawfirm.com; psegui@seguilawfirm.com; Rawl, Vic <VRawllr@mcnair.net>; eak@swblaw.com; dcobb
<dcobb@turnerpadget.com>; Ellie Martin ée’martin@seg’uil'awfirm.com>; Christi Daniels
<christi@chakerislawfirm.com>; Alicia Petit <alicia@chakerislawfirm.com>; Stephen M. Bowden
(stephen@chakerislaMirm.com) <stephen@chakerislawfirm.com>; Brittany Johnson <bjohnson@leathbouchlaw.com>
Subject: Re: Grazia, et al. v.SCSP, et al. ) :

Judge Dickson can do Wednésday any time after 10am,

>0n Mar 20, 2017, at 5:01 PM; Mike Ethridge <methridge@ethridgelawgroup.com>wrote:.

,
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>
> John,

>|am available tomorrow morning before 9: 30. After that I'm in back to back meetings all day. 1am available add day
on Wednesday.

>

> Thanks,

> Mike

> From: Dickson, Edgar W. Law Clerk (John Dodds)

> [mailto:edicksonlc@sccourts:org)

> Sent: Monday, March 20, 2017 4:55 PM

> To: Mike Seekings <mseekings@leathbouchlaw.com>

> Cc: Jefferson Leath <ji@leathbouchlaw.coms; john@chakerislawfirm.com;

> psegui@seguilawfirm.com; Vic Rawl <VRawlir@mcnair.net>;

> eak@swblaw.com; dcobb <dcobb@turnerpadget.com>; Mike Ethridge

> <methridge@ethridgelawgroup.com>; Ellie Martin

> <emartin@seguilawfirm.com>; Christi Daniels

> <christi@chakerislawfirm.com>; Alicia Petit

> <alicia@chakerislawfirm.com>; Stephen M. Bowden
(stephen@chakenslawﬁrm com) <stephen@chakerislawfirm.com>; Bnttany

> Johnson <hjohnson@leathbouchlaw.com>

>.Subject: Re: Grazia, et al. v. SCSP, et al,

- >

> | just sent Judge Dickson a text, and he asked if the attorneys would be available tomorrow via telephone. He can do
whatever-time is best for everyone. Please let me know at your. earliest convenience. If tomorrow doesn't work, he is
available Wednesday as well.

> .

>>0n Mar 20, 2017, at 4:44 PM, Dickson, Edgar W: Law Clerk {John Dodds) <edicksanic@sccourts.org> wrote:

>

>> Mr. Seekings,
>>

> | will speak with Judge Dickson first thing tomorrow and let yau krniow. Tha nk you far the heads up, and please let me

know if I can be 6f'any assistance in the meantime,

>>

>> Best,

>> Johni

>>

>>> On Mar 20, 2017,:at 3:39 PM, Mike Seekings <mseekings@leathbouchlaw.com> wrote:

>>> .

>>> John;

>>>

>5> s you know, the Court of Appeals has dismissed all filings of the Defendarits and has returried the case to the
Circuit Court for trial. | am Writing today'to-inguire about-Judge Dickson's availability to meet with counsel and hold a
status conference given that trial is now just a few weeks away. | thought it might be helpful for us to get together to
discuss pretrial matters and the process of jury selection. While | believe you have been provided with all 6f the filings
and the:Order of the Court of Appeals, please let e know if you or Judge Dickson need anything further from us.
25> .

>>> By copy of this email; | am advising all counsel of my communication with the Court. Thank you in advance for your
assistance.

53>

353 Mike
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>>>

>>> Michael S. Seekings

3>> Leath, Bouch & Seekings, LLP'
>>> 92 Broad Street

>>> Post Office Box 59

>>> Charleston, South Carolina 29402
>>>Phone: (843) 937-8811

>>> Direct Dial: (843) 513-1073

>>> Fax: (843} 937-0606

S 5.4

>~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that
is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any

attachment. if you have received this message iri error, please contact the sender immediately ahd delete all copies of
the message and any attachments.

PRIVILEGE AND CONFIDENTIALITY NOTICE: This communication (mcludmg any attachments) is being sent by or on behalf

~ofa lawyer or law firm and may contain confidential or legally privileged.information. The sender does not intend to

waive any ptivilegé, including the attorney-client privilege, that may attach to this communication. If you are not the
intended recipient, you are not authorized to intercept, read, print, retain, copy, forwarg or disseminate thig

communication. If you have received this communication in error, please notify the sender immediately by émail and
delete this communication and all copnes
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" STATE OF SOUTH CAR(‘JMNA IN THE COURT OF CuMMON PLEAS
FOURTEENTH JUDICTAL CIRCUIT

CASE NUMBER: 07-CP-07-1396

Nt N

COUNTY OF BEAUFORT
ANTHONY AND BARBARA GRAZIA,
individually and on behalf of all other similarly
sitnated Plaintiffs,

DEFENDANT’S MOTION TO RECONSIDER

Plaintiffs,
: AND/OR MOTION FOR CLARIFICATION

vs.

SOUTH CAROLINA STATE PLASTERING,
LLC,

Defendant.
SOUTH CAROLINA STATE PLASTERING,
LLC,
Third-Party Plaintiff,
vs. '

DEL WEBB COMMUNITIES, INC., PULTE

S Nt N A e S Mt Nl N Nl N M N N Nt A M Ml M S S e e e e e

HOMES, INC,, and KEPHART -
ARCHITECTS, INC.,
_ Third-Party Defendants.

name, S.C. Bar no. & address of PlaintifP’s atiorney name, S.C. Bar no. & address of Defendant’s aftorne
John T. Chakeris, Esquire Phillip W. Segui, Jr., Esquire Christy Mahon, ‘Esquire
The Chakeris Law Firm . Sepui Law Firm, LLC Everett A. Kendall, Esquire
231 Calthoun Strect . 864 Lowcountry Boulevard Sweeny, Wingate & Barrow, P.A.,
Post Office Box 397 . Suite A 1515 Lady Strect
Charleston, SC 29402 Mount Pleasant, SC 29464 . Post Office Box 12129 .
(843) 853-5678 Fax: (843) 853-5677 (843) 884-1865 Colembia, South Carolina 29211 SC Bar #:
Jjohn@chakerislawfirm.com Fax: (843) 884.0136 .

. psegui@seguilawfirm.com telephone:  (803) 256-2233 fax:(803) 256-9177

W._ Jefferson Leath, Jr., Esquire ) e-mail: cem@swblaw.com other:
Michael 8. Seekings, Esquire ’
Leath, Bouch & Crawford
92 Broad Street
Post Office Box 59
Charleston, SC 29402
(843) 937-8811 Fax: (843) 937-0606
jli@leathbouch