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: FORM A4
STATE OF 8OUTH CAROLINA

‘COUNTY OF KERSHAW

JUDGMENT IN A CIVIL CASE
- INTHE COURT OF COMMON BLEAS

CASE NUMBER: 2015CP2800174

Cory McMillan .50 FOR RECYAEMedicn] Affiliates Doctars Care d/b/a
i IR o
FLAINTITI(S) B00T={ AN RESRDANT(S) ———
tited by LA , '
Subngltted by . VCOL{ &%Q@%ﬁ%{l 0 Pintall (1 Detendant or [7] Setf-Represented Litigant l

R L A ——

[1 JURY VERDICT. This action came beforo the caur! fora trial by Jury. The fssues havo been tricd and a verdict rendered,

{7 DECISION BY THE COURT, This actlon cums o telal or heating beforc the coutt, The issues have been tried or heard and o
decislon randered,

€1 ACTION DISMISSED (CHECK REASON): [ JRule 12(6), SCRCP; ] Rule 41(e), SCRCP (Vol. Nonsut)
[ Rulo 43(k), SCRCP (Seftled); [ Other A

{1 ACTION STRICKEN (CHEGK REASON): [ Rulo 40([), SCRCP; L] Bankruplcy, —

[] Binding arbltration, subject to sight to restore to confitm, vacate of modify atblation award; [] Other
[ DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APELICABLE ROX):
O Afflrmed;  [JRevorsed; [ Remaoded: [ Other ‘

NOTE:  ATTORNEYS ARH RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, DR ADMINISTRATIVE AGENCY OF THE arcurr PdURW‘
RULING iN THIS APPEAL. - *

YT IS ORDERED AND ADJUDGED: [ Sec ritached order (fonmnal ordar.to follow) [X) Statement of Judgment by ths Caurt:
ORDER INFORMATION

This order i ends [] doas not end the case. ‘
Additional Information for the Clesk: | This nuatter came bafore tho court on July 14, 2015 pursuant to Defondant’s motion to
' dismslss, The Defendant maved to have the mattor dismissed on the ground that Plainties
falled to comply with the pre-titigation requiremcts sét forth I 5.C. Code Ann. § 15.79.
125 and § 1536-100, After hearing the argumennts of the paciies-and teviewing the cage
law, ! find that PlaintifT's clalm Is “medical™ care, thus requiring expert testimony, The

. Plaintlff has filed to comply with the pro-litigation requlreaionts set forth {n S.C. Cods
Asn, § 1579125 and § 15-36-100, o

T INFORMATION FOR THE PUBLIC INDEX ' =
Canplets this section below whea tha judgment affects title Lo real of porsonal property or )¢ any amount should be enralied, ¢ there
1 0o judgorent Infurmation, tndicats “N/A” in one of the baxes belovr,

Judgmeni la Favoc of (List name(s) below) | Judpment Agains (List name(s) beor)

Judpment Amount To be Enrolled |
§
$

s D s T,

The judgmeal tnformalion above hes been provided by the submitting panty. Disputes concorning the amounis contalned In G form mty be
addressad by way of motlon pursusnt o the SC Rutes of Civil Procedurs, Amounig & bs computed such as hiterest or additianal taxahls costs not
avaiiable at the tine the form and finad order acs submitted to the fudge may be provided to the clerk, Nota

_ Title sbstractors and
* shauld rsfor lo fe oRiclal court oyler for Judgment defalls, ) ‘ e mearc!xe;q
* Clecult Court Judge | : Judge Code ;L[ (p[ Date 57 - 37 ~S

N Am——————— e e

' For Clerk of Court Office Use Only

This judgment was entered on the day of » 20 and & copy mafled Hirst elags or placed o the appropeiate
attornay's box on thig day of , 20 to attorneys of record or fo partias (whea appearing pro se) s follows:

L2 10N

‘ E ATTEST Trus, Correcl 81 Cgt.ﬁﬁed
ATTRTEHE TOR TR LATIIIRS ATTORNEY(S) FORIHEDPFENDANTE]T

Court

Clerfcof Court Qv a)ns(/e'wllr -
Q‘,@.—&"Eﬁ'{f@uﬂ TRty O 55,
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vOBTATE OF SOUTH CAROLINA

) IN'THE COURT OF COMMON PLIAG
COUNTY OF KERSHAW )
' )
Cocy MeMillan, : ) CIVIT ACTION COVERSUEET
. : Phaindiif) )
- ) 201500 28+ | 14
\73 }
)
“UCT Medieat Affillntes, Tne, d/b/a )
Doctors Caro and Jane Dos, )
: Dofeudaut(s) )
Subialtted Oy: Jawoa J, Kaaprayokd 5Churiy 12413
- Addroxs: One Bull Streot, Sulte 400 Tolephano#: 124475984
Sivagnah, GA 31464 Kex 800-886-3793
-Chers

_ B-mally Jhnspraycld@nitornaykentnge
NOTE Tha covorshoet wind nforinatton confuined herela uelther voplacore suvpkmcn{v lhal;ﬁlu};; mllanls}trvlco armyu&rmm% m&fﬁz‘:ﬂ
requdeed by Lo, ‘Thia Torite i veqalied Coe the wae of Cho Clovdt of Cosvt fur the prrpase of dasledng, Tt novst beiiled out er(ﬁr(;\m%' g 1}; ‘, clp "
wil dedl" A eapy of s cararatoct suat e avved an the defudauy) Mlong wid (ho Sanvans ol Complubiflmts & ,«’Sﬁ ahed,
DOCKELING INFORMATION (Cheek ol that apply) a.g?*f ﬁ {3
' A Y Aviton is TudgmentiSeldenent do nol eomplete AAR Y v e
Eﬁgi JURY TRIAL damanded ity conyplaing, [ NON-JURY 'FRIAL damanded Iy eomplafng€e ’%% & ‘,:5

. This case [s subject to ARDIFRATION pursuaik (0 the Court Annexad Altariative Dispues RosotiHb R ulean . w3
B Thiy caso e subjeet to MEDIATION pursuant to tha Court Annoked Alteraative Eiaputy Regolutof i, & oy
1 This case Is axetyt ftom ADR, (Proof oF ADR/Erompiion Altacked) s é”.x‘.“ \H 8
NATURE OIF ACTION (Ghick O Hox Balan) £ o @
Coauasly orts « Brolsestonal Malgractles Torts~Devganal Tofury Heal Property
1 Cousmctions (100) €1 Deutol Malpeactles {200) 1 AsupitrSimdenibel (300) 3 Clalee & Delteecy {460
13 Debt Callyetion (1(0} [ Legsl Malpasies 210 3 Corwadon 0i0) - 3 Condwmnmation (410}
£ taploymen (£20) O} Modicat Mafpaottoe (220) [ Molee Vehitlo Actldent (330) €1 Porslovmis (3
LI Cuenf(lan BoviousMalfos of Iniott Covs ¥ B8 Prembes Lhoblly 330 - [ Maghtala' Lian 430)
[T  AeowchofContract (140) 20 oLl s ' £1  Produees Lisbilley (040) {21 Pactition (4403
1 Oec(lon) 8 ggwﬁo%ggamd Mt {230) t[:]] Paesquol Infury (350 S Pt 60
. ¢ (199) Weomptlat Leath {360 Bultdlag Ced
O ol 9) ) 8 0(&&(:99) P Vhivdon thity
Titaate Puiltions Adulnlatrulive Eawfletted JudgmentsBettmnenty Appesls
(1 PCR(s00} {1 Ralustate Div, Litause (560) £1 Desth Setilement {700) O Astitralion (560)
[T Musbous (536 L1 Indida Roviow (310) {3 Puelon Sudgmens {710) {3 MogistenteSivit (340)
2 tahans Compus {$30) 03 Rl (520) L1 Maglsteate s hdgrmons (020) 0 Megitatotriming (920)
[0 Giher (39%) {1 Puvement bijueth (130) [0 Misar Setiement {T30) L1 Muodlolpal 30
0 Pachiuro-Petision (840) 03 Touwerdpt Sudgnent (MO £ Prshate Crat (940)
£l Pocfultere--Coment Gedex (836) £ LlsPondens {750) {1 seoor )
3  Other(dvd) T, O Tuostraf Suectund [ Workers Canp ¥60)
Selferucit Payment Rights 0 anlglined (i
om0 a Aegtlcadon (160) 03 sl Servica Coma, (999
: pectal/Complez Ailer Conlexshon of hedgereys (770 gl el
1 Buviroageaty (540) [ Phaenpsudiaals (30) 3 eetttion for Wumgx o c kwo}ﬂfwt&wdy i 931
O  Acencblle At 1618 (3 Unfol Trde Peactioss (6H) ggwcu‘aggn Setilenuat I Other o2y
. ) ¢hi
{0 Medis{ (42 {3 Outulite Treposiilons (550} 8] %:‘199) 9
01 Ot 6o 1 Motien to Quast Sbpnesain
: aa Dud-vf\County Actian (660}

Subaltting Parey Slgutture \

{ A j IR
Nute: Privolaus civil pracsedbigs way be sudjéeltrSanctions pursuait b SCRCP, Rde {1, and the South Cavoling Frivolous
Civil Proceedings Snactions Aet, 8.0, Cade Aim, §13-36-10 ot seq. :

Daey .Februm'_smz 2045,
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IPOR MANDATED ADR COUNTILS ONLY
Adlcon, Allendale, Anderson, Bamberg, Barnwell, Beautort, Borkelsy, Cathoun, Chatloston, Chorokee,
Clarendon, Colleton, Daclington, Dorchester, Florence, Georgotow, Greeaville, Hampton, Horey,

Sasper, Kershow, Lee, Lexington, Matlon, Ocones, Owangaburg, Piokens, Rlehland, Spactaubueg, Bunter,
Union, Wilinnsbatg, and York

SUPREME COURT RULES REQUIRETHE SUBMISSION OF ALL CIVAL CASES TO AN ALTERNATIVE
DISPUTE RESOLUITON PROCESS, UNLLSS OTHBRWISE EXRMPT,

You nre vequired to e the follawlng netlort(e): v
. ‘The partles shall select & noutial and flle o “Praof of ADR" form on or by the 210™ day of the tillng of (bl
actlon. TE the parties havo not selsctod  noutral withln 210 days, the Clerk of Court shall than Appoint o
primary and secondacy medlator from the cirvout rostor on & ratatly ¢ basly from nmong thoss mediatars
agraeling to necepl oasos in the county i whioh the astion has bosn Hied,
© 2, The Initlal ADR conforencs st bs held withty 300 duys nflor the Ofing of the actian,

3. Ere-mylt medionl mafpractioe mediations requited by 8.0, Codo §15-78-125 stiall bo bield pot Jater ftan 120
days after ofl dofiondants aro sorved with the “Noties of Infont to Rile Sult” or as the coust d freets, (Mediva
malprattico medlatlon |s wiandntory stntowdde,)

4, Cascs aro oxempt frort ADR only upon tho following grounda:

2, Spc'ol!all cheadlug, or itetions secking extracedinary rolfof suoh as iandemus, habeas coepus, av *
prohibition; -

b, ReQnests for fenporary retief; .

¢ Appeals ‘

d. Post Canvietion rallef nuatters;

o Contempt of Cowmt proceedings;

£ Pofoluee pméedlngs broxght by governmedtal sutitiey;

g Mortgago foreolosurss; and

b, Cases that kave bega proviously subjectsd 1o an ADR eonferance, utiless olfiscwise tsqulred by
Rule 3 or by statuto,

$, I easey not subject to ADR, the Chicludge Fat Aduintstative Parposas, upoht tie utation of the court or
of any party, tuay avdet & ¢ugs to medintion,

6. Motlon of & party to be exempt from paycat of neutinl facw due lp Indigoney shonld be filed with tie
Cotiet withla ¢en (10) days after tho ADR vonforence bas bean coneluded,

Plenso Note:  You must comply with the Supremo Cotut Rules vegardlng ADR,
Falturs to do so wuny sfleet your case or nay resull o sauctlona,

SCCA [ 234 L06£2013) ' Appendix 005 Pags 2 of 2 600004




STATH OF §0UTH CAROLINA

‘ ) IN THE COURT Ol" COMMON PLI‘AS:
COUNTY OF KERSHAW ; I JUDICIAX, CIRCUIT
CORY MeMILLAN, )
)
Plainliff, ) COMPLAINT
) (Tuty Trial Demanded)
va, )
- ) 9O1-CP23. l’w B
 UCIMRDICAL AUFILIATES, INC. dhb/a ) {Qm %
DOCTORS CARE and JANE DOR, ) .&-.{;‘-‘:ﬁ v
. ) AR o
Detendunts. ) gme v z
E oyt e o
The Plainﬂ&‘would tespeetfully show unto the court and allego as follows ?’MFD 25 B

I‘ARTIES LJTURISDICTION & VENUE

1, That tho Plalntiff, _Cm'y MaMUlag, fs 4 citizen and resident of the Clounty of

Alletctalo, State of South Caroliaa,

2. That tho Defondant, UCT Medioal Affitiates, fe, dfbfx Dootots Cate, Is a farelgy

corporation, argantzed and e}decitxg under the laws of the Stats of Delavware gad (s nuthorized .to
cotduct buslneqa {n the State of South Caroling,

5 Defendant, UCI Medica! Affilintas, Inc d/bfa Doctors Care will hershsatios be

refacred to s “Doctors Care.”

3

4, That at all times eolevant heteto, Defondant, Doctors Care, by sad trough s

agents auwd/or employoes, provided serviees to Platntilf, Cocy MaMillan, at its hefthears facility
facated T the Couaty of Keeshaw, Stato of South Carofina,

5. Thatthe Defendant, Fane Dog, 1y an ngent and/oe employes af Detondant, Dogtory

Care and at all times relovant herets, provided services to Plaintiff, Cory MeMilian, w ¢

Noctocs Carefaciiity locatad in the Counly of Kershaw, Stats of Sauth Cavolina

Appendix 006 000005




FACIS
6. Pacagraphs | theough 5 of Plalatiffs Complaint we lncorporated hereln by
referenes, us 1f fully sl Forth verbatlm,
7, Ou Juge 29, 2012, Plalntiff, Cory MeMillan, astived af tho Doctors Care faolity
to comp!acé a pte-etmployment physical exam,
§ At nll times relevant hereto, Pluntiff, Cory MeMillan, was an Invite of
Defendant, Dagtots Cats. . |
9 As pat of the pre-sunployinent physteal exam, Plaltifl, Cory MoMillan, !was
required (o comploto 8 roép!z'atory olerance physieal by providing different bceathing emﬁeuvers
through a splramelor device. |
100 Avall times relovant bevsto, duelug Plalutitt's tnittal pro-employment ph}a[cal
exnnt, Defeadant, Dactors Care, did uot have a ficensed phystelan pras.ent‘

[l Pursuant to o coquest by Doctors Care employes(s) andfor Defendant, Juns Dog,

the Plalutify, Coty MoMillan, sat down In ¢ chalr placed adjacent to the splromotee devlco and

began providing diffocout breatiiing macvivars.

12, | Plalutiff 33 infornted ond belioves et the chnit was placed adjueent to the
splrometer devico as ccsg:{mtory tesling fs u procedure that should not by condueted & g non.
seated ‘p'{mitimx. | |

?3. | During the resplratoty teating, a Dostors Care ensplayes(s) and/ac Defondaat, Jar
Do, requested that Plaintiff stand up.

4. In complinnce wlth said roquest, Plaintilf, Cory MoMillan, stood ﬁ.p i

attenpted to complete several breathlay maneuvers,

Appendix 007

000006

o o s et e

B et m pvom e+




Fomamem .

15, While atemptlag to complete the breathing maueuvers, abd stil standing,

Plalatift, Covy McMitan, fast consclousness and foll to the geound,

16, Once Plaintlff, Cory MoMiilan, tegaliied conselousness, he was sscorted by
et ployces and/or egonts of Dostors Care to ah sxim roow,

(7. While [n the exam oo, Platntlf complatned of neok and tmck pain and ywag
‘brlefly examined by ons of the Doctow Cars physlelans,

18, Upou completion of the exam, & physlelnn supervised Platntlff wifle he
completed his pro-employment phystasl exern.

19, A couple days followlng the fall, Plniutiff began oxpettenslng sevete pela In his

secls,
20, Plaintdff gought treatmettt for sne,

21, Dlaiotlif way dingnosed with & cervical fracture aud teanslerred to & nearby

hospital {or advanced reatment,

- KRGLIGENCE AS TO NERTNDANT JANE DO

22, Damgraphs { theough 21 of Vlalatl®s C‘omplrunt ate mcomom{ed hereln by

veborsace, a8 tf fully sot focth varbatim

23, That, Defendan! Jane Dot, wes, & the fime and place abave-mentioned, segligent,

carelsss, grossly negligen, reckless, wanton and willlful fn any one or cote of the fatlowtug

prticnlnes:

a Inthat Defendant Jane Dae, fulled to safely and propecly supecylss and/or
- moutlar the Plaintlff while admintstering o pre-snmployment phiysical exam

which s koown or should have hesu known to cnuse dizelness aud
fdntnoss;

b, By instructing Plaintlff to stand whilfe adminlstoring the pre-emydoyment
: pltysical cxun, .

Appendix 008
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¢ By Insteucting Mlatatlff to siand without pxovrdmg Menswes 10 vnsuw
Plalatiff would not fall t the grovnd;

d. By instrueting Plalntlff to stand without seeldug the assistonce of g so-
warket to supecvise the Plaintiff)

¢ In that Defendant Jane Doe, fabled to use the do;:ree of canto aud curg

that & reasonable and prudent person would have used wader. the
citcumstances then and thote provalling, '

L. I ({thm ways nud paetlonlars that may bs shown through diseovary and
frial;

any or all of whicl wero the direct and proximate cause of the domnges and Injuries suffered by
- the I’mtullﬁ‘fhcwm, sald acts bemg i1 violntion af the sintutory aud comrnon baws of the State of
Bouth Carolina.

24, That, as & divect and proxinate easult of thé nagligence, reeldessness, willlldness,
and waatonness, of Dofendant, Jane Do, ay aforosddd, the Plajntd(f, Covy McMillan, suffored
great bodify injury, suffered porsonal injuries, tnewred expensive modical, doctor, has splial,
nialng, and drug bil(;, sufforedd pali and niontal anguigh, saffored lost wages, suffered.
intpalrvent, anxlety, ir'pcojwczﬁcnce‘nnd will contiowo to sulyr saree i the fuluce; all wo

Plaintifls genera! damages and detelment.

NEGUIGENCE AS TQ DEF ENDANT DOCTORS CARE

25, Parapraphs | thmug,h 24 of Plaluitls Complaint ave uxcamomtad hertin by

rofstence, s if (ulty set forlh ver(:mnm.

26, Dofeadane Doctcrs Care, was, af the time and place sbove-tenttaned, negligent,
coveless, grossly negligent, reckless, wanton and willéel ia nay ono o more of the followiug

pavttcu[rirs:
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8, T that Defendant Doctors Care, falled to make huquiey &5 to the abifites of
Dofendant Jane Dog, to safoly and properly supervise the Plalaliff

b - In that Delendant Doctors Care. falled to pmpu]v supetvise Dofondant,
Jato Doe}

¢ fu that Defendant Dostors Cmc fatled & propetly teain DofrnJmtt Jao
Doe;

d, In {atling to have o licensed physiclan present while admmisletmg fhies poran
employment phyzical oxam,

¢ In fulling to use the degree of care and cautlon that o reasonable and
prudent employer would bave used undet the olvoumstices then atd (here
pravatlings

£, In othor ways and particulary Lhat may be :hnwn through discovery and
trial;

any or all of which wete the direet and peoximate emune of the dax‘mges and Infurles suffoced by
the Plalntiff levein, sald acts belng In violatlon of the sialutory and common laws of the Stats of

South Carotna.

27, That, a5 8 disoct and proxinale result of the negligence, rockicssncsy, wilifulness,

aad wantonness, of Deleadant, Dactors Cace, as nforosald, the Plalubiff, Cory MeMillan, suffarsd
great Bodily injury, suffeccd pcrsanaf tnjucies, incurred expensivn modieal, doctor, bospital,
nusing, and deug bills, suffered pain and mentid angalsh, suffered fost wagos, suffeved

Unpakiment, anxmty, inconvenience and will continue to suffer sume fn the futm; all to

PlaiatifPs general danvages and detchnent,

28, As a result of the acts of Defendant, Doctoss Care und Dofendant, Juse Do,
which ato chargeable agalnst Defeudanr Doctoes Cars, undar the doctring of respondsat superioe,
ag gt Forth above, Plalutiff is tnformed and believes thwe ho s entitled to an award of wctyal

dunages,
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WURREFORE, the PlalnllY prays for judgment agalnat the Defondants fnan amouat of

netual damages to be detecmined by w fury, for the costs of thls sction, md for such ollier and
furthor rellef as this Court miigh doam just and proper,

. PobuuargdD 2015
Savannah, Georgin

ﬁa\ma{i. Chaprafekl, Ju.
South CathreBar No: 12413
Attorney for Plaind T

Qne Bull Sueot, Suits 400
Yavannalt, GA 31401

(912) 447-5984 (Telsphone)

(912) 4470192 (Facsiile)
jkagprzycki@attornoykenaugent.con
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STATE OF SOUTH CAROLINA

Y INTHE COURT OF COMMON PLEAS
. 2} FIFTH JUDICIAL DISTRICT
COUNTY OF KERSHAW ; CASE NO.: 2015-CP-28-174
CORY McMILLAN, )
| g DEFENDANTS’ ANSWER TO PLAINTITE’S
Plalntfy, \ COMPLAINT.
s
Vs,
| | ; 0 !
UCI MEDICAL AFFILIATES, INC,, d//a b 53
DOCTORS CARE nnd JANE DOE, ) 'g o .3
Detendants, g »; o
) Hetom
o

: a4y
NOW COMES Defendants UCI Medieal Affiliates, Inc, (“Defendant UCE™Y and Ja?ié:

Doe (“Defendant Doc™) (collectively referred to oy “Defendants™), by and through the
udersigned counsel, and hersby present their Answer and show this Court B follows;

- FINST DEFENSE

At all times relevant to the matlers complziined of In the Complaint, Defendants exercised
the degree of skill and care required of them by law,
SECOND DEFENSE
Tﬁe non-econumle datages claimed by Plafitiff are limited in aotount under law,

THIRD DEFENSE

To the extent Plaintlff asseets a clates for punltive damages, such damages ar¢ limited in
amount under South Carolina law, Purther, the pleadings ard evidence fall to support 8 claim for
such damuages,

FOURTH DEFENSE
Any alleged claim for punlive demages asseuted against Bofendants violutos thetr rights

25 guarantecd under the Canstitutions of the Uniled Stuzes aad the Stte of South Caroling,
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FIFfH DEFENSE

To the extent shown by the cvidenco, the nogligencs of Plainil(f proximately cansed his

~ alleged hjuries and damages.,

SIXTH DEFENSE

The allegations et forth in the Complaint fafl to state a claim upon which rolzl maoy be

granted by this Court, Thetsfore, the Complatnl must be dismissed pursuant to Rule 12(b)X6) of -

the Somh'(‘,amnnak Rules of Civil Procedure,
| SEVENTH DEFENSE
These is no causal connection between any alleged acts or owmdssions on the part of
Defendants and the tnjuries and daninges al%cgcd by Platntiff,

EIGHTH DEFENSE

The Complaint must be dismissed for failure to contemparancously file sn expert

afftdavit pursuant o 8.C. Code Ann. §§ 15-79-125 and 15-38-100.

NINTH DEFENSR
The Complalnt must be dismissed for' faiture to previously file a Notice of Intent to File
Suil or participnie i mandatory pre~1i£igatiéu mediation a5 set forth in S,C. Code Am. § 13-79.
125, -

TENTH DEFENSE

The injurics aud damages alleged by Plaintiff wory the result of his own negligence, and
fus his clnims are burred 18 matter of law in whole or in mirt, Any negligence of Defondants,
which is explicitly donled, was less thon ihat of Plainilffs negligence,

ELEVENTH DEFENSE

Defendants rzpond to the nuisber sticgations of the Comptaint as foliows:
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L, Defendants lack sufficient information to form & belief as to the truth of the

allegations set forth in Parugruph 1. Thers(ore, thuse ullegutions can neither be admitted nor

denied at this time.

2. In response to Paragraph 2, Defendants adinif that UCE Medicn! Affilintes, mé. is

a foceign corporation, organized and cxistlng under the faws of the State of Delaware and i
authorized 1o conduct business in the Staty of South Crrollne, All temaining allegations of
'Pm'a.gmph 2 are dended,

3. In response lo Paragraphs 3 and 4, Defondants adntit tht some agents or
employees of Defondant UCT provided medical services and care 1o Plaintifl’ st ity fucility in
Kershaw County, South Caroliim. Al remalning allegations of Paragraphs 3 and 4 are denied,

4, In response to Paragraph §, Defendants admit that a non-medical doctor
- herlthoare profcssionai, agent, or cmployee of Defendant UG provided services to Plaintifl af {ts
fueitity located in Kersbaw County, South Carolina, All remalning allegations of Pamgmph 5

ace denled.

5. In response to P'aragraph 6, Defendants re-allege thefn‘ responses (o Pnragrx{pm 1-5
and incorporate the same ag it fully set forth herein, |

6.  Inresponsc to Paragraph 7, Defendants admit that Plalntiff received medica! care
at & facility of Defendant UCT that fnctuded a pre-snployment physical exam. Al remaining
allcgations of Purageaph 7 are denied,

7. Defendants deny the allegations set forth in Paragraph 8.

8. Upon tnfonnation end belief, Defendants admit the allegations set forih in

Pazagreph 9.

9, Detendants deny the allegations set forth in Paregraph 19,

-3-
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10, Defendants lack sufficient Information to form e bél'{ef as to the truth of the
allegations sct forth in Paragraph 11, Therefore, those allepations can neither be admlited nor
denied at (hls time,

I Defendants deny the wlegations set forth In Péragr’aph 12,

12, Dcfenda_n(‘s Jack sufficient information to form a belief as to the truth of the
allegations set forth in Ppragraphs 13, 14, 15, 16, 17, 18, 19, 20, and 21, Therefore, those

allegations can neither be admiited nor denied at this time,

3. loresponse to Paragraph 22, Delendunts re-atlepe thelr responses to Patagraphs 1.

- 21 and Incorparate the same as If fully set forth heteln,
14, Defendants deny the aliégations set fosth in Paragraphs 23 end 24,

5. Inresponse fo Paragraphk 23, Defendants re- alicgc thelr respenges to Paregrapha i-

24 zmd incorpara(c the samo as If fully set [osth, hereln, _
16.  Defendanis deny the allegaupns set forth in Parégraphs 26,27, and 28,
17.. D:t‘endantsldcny cach and every allegation not spesifically respondad to in the
preceding paragraphs of this Answer,
WI-EEREFORE, having fully responded to the Complaint, Defendunmts respectfully reguest
 that they be diswissed with prejudice and that a1l costs be taxed against Plalnttff, Defendants

further domand & jury trial at the approprials time.

[SIGNATURE BLOCK ON FOLLOWING PAGE)
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Rospectiully submitted,

CARLOCK, COPELAND:& STAIR, L.L.P.

40 Cathoutt Street, Suite 400
Charleston, South Catoling 29401-3531
B43-727-0307

.5-

D. GARY LOVPLL, ] JR
State Bar No.t 69293

WILLIAM ). FARLEY, 1
State Bar No,: 101033

A:‘fomey: Jfor UCI Medical Affiliates, e, &
Jane Doe
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STATE OF SOUTH CAROLINA

) IN'THE COURT OF COMMON PLEAS
} FIFIH JUDICIAL DISTRICT
COUNTY OF KERSHAW % CASE NO.! 2015-CP28-174
CORY MoMILLAN, )
) MOTION TO DISMISS
Plalutter, ) |
vs, g . %ﬁdr‘?t@ ol
ol D
+ ) i:.iir” -
UCI MEDICAL AFFILIATES, INC, d/b/n) Goz ™
DOCTORS CARE und JANEDOE, ) £ il =
) e
Defendants, ) ‘2?.:5 W
) | o

TO: JAMES ). KASPRZYCK], ESQ,, ATTORNEY FOR PLAINTIFF

NOW COMES Defendants UCH Medica) Affliates, Inc, (“Defondant UCI") and Jane
Doe (“Défcﬁdﬁtlt Doa;') (collectively referred 1o 03 “Dcfcndémts”}, by and through the
undersigned counsel, and hereby tnove this Court for an Order dismissing this case with

ptcjudice pursuant to Rule 12(bX6) of the South Careting Rules of Civil Procedure, This Motion

is based on the following grounds:
{. The Complain! fulls to state a clalm upon which relicf can be granted;

2. The Complaint is based on claims of medical negligence and PlaintlT tus failed to

comply will the expert affidavit requirements se¢ forth in 8.C, Code Anm. §§ 13-79-

125 und 15-36-100; and

3. Plainciff has fatled 1o comply with the Notice of Intént to Pile Sult and mandatory

pre-litigation medintion requircrnents set fouth in 8.C. Code Ann. § 15-79.125 for

clalnis arising from ﬁ[leged medlcat negligence,
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This Motlon {5 supported by Plaimlffs pleadiogs, Defendants’ Memuranc.i‘um'in Suppart
to be submitted at a later date, and any other evidence which may be provided prior to the
hearing ont this Motion, |

WHEREFORE, Dafendéms respectfully request thal this Court grant their Motion to
Dismiss with ptojudics, that all costs be taxed against Plaintift, and for such other and furthey
relief ns this Court deems just and proper,

.Respectf‘uﬂy subiitied,
CARLOCK, COPELAND & SPAIR, L.L2.

By: |

D, GARY LOVELL, 34,
State Bar No.y 6929

WILLIAM J. FARLEY, 1l
Stute Bar No,s 101033

Altorneys for UCF Medica! Afﬂf?m‘cs, Inne, and
Jane Dog ’ ' :

40 Calhoun Street, Sutic 400
Charleston, South Carolina 20401-3531
8437270307
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Append
CCLASISETSED v e aS e ST < - Smm e

STATE OF SOUTH CAROLINA

) INTIIE COURT OF COMMON PLEAS
COUNTY OF KERSUAW ) FIFTH JUDICIAL CIRCULT
Pt et e e ) CIVIL ACTION NO.2015-CP-28:174
CORY MoMILTAN, )
| ) -
Plaluiff, ) AMINDED COMPLAINT
, ) (Jury Trial Demanded) e
vs, : ) Mo owm
| _ ) A
UCTMEDICAL AFFILIATES, INC. d/b/a ) CRET 76
DOCTORS CARE and JANE DOE, ) o B3
| ) Go.om oW
Defendants, ) "é‘ﬁ}; ..f? P
‘C.G Loe] — ,:1“‘).
o Ly w3

- The Plainkiff would respectfully show unio the court and allege as follows:

PARTIES; JURISDICTION & VENUE

1. That the PlainiifT, Cory MeMillan, is a citizen and resident of the Couaty of

Allendzle, Stato of South Corolina, -

3. Thatthe Defendiat, UCT Medical Affiliates, Inc, d/b/a Doctors Cate, is 2 foteipn

carparation, organized and existing under the laws of the State of Defawarz and is authotized to
conduct busincss in the State of South Carolina. '

3, Defendant, UCI Medicat Affiliates, Inc, d/b/a Dootars Care will hereinafter beo

refarred to as “Doctors Care.”

4, That at gll ti‘mcs_relevtmt bemt@, D‘cfcndaut, Dactors Care, by and through its ggents

‘and/ac employees, provided non-inedical, administtative, ministetial, ot routine cate to Plaiatiff,

Cory McMillan, a¢its heattheare facility located in the County of Kershaw, State of Soufh Carofing,

5, ‘Thal the Defendunt, fane Doc, is an ageut and/or et'n‘ployee of Defendant, Boators

Carc, and at all times relevant hereto, provided non-medisal, administrative, misisterial, or routine

-
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care to Plaintiff, Cory MeMiil an, at the Doctors Cewe facility located in the County oPKcrshaw State

of South Carolina, -+~ -- --=

6, This {s not an nction for medical malpractico,
FACTS
7. Paragraphs | through 6 of Plainl s Complaiut are lncorporated hetoln by reference,

as tf fully set forth vorbalim, |
g, On Jum 29,2012, Plaintiff, Cory MoMillan, arrived af the Doctors Care feellity to
complete o prefcmploy ment pulmonary functlon test (“PFT™).
97 On Juae 29, 2012, Plaintiff, Cory MeMillan, was not seeking medical treatment or
medicad care, | |
10, OnJune 29, 2012, Plaintiff, Cory McMiltan, did not receive medical trcatlment or
‘medical care, | |
1. OnlJune 29, 2012, Plaint‘iff, Co_ty MaoMillan, was not é patia:nt of Dactors Caré-, —
12, Atall timos relevant ﬁereto, Elaimifi’,,Cory McMillen, was an favitee of Defendant,
Doctors Cate,
13.  Aspart of the pre-eraployment PFT, Plaintiff, Cory MeMillan, was required to
-breathé irtto a spirometer,
| M. A prereinployment PPT i not a wedical procedure.
(5. Apre-earployment PFT is not requived to be administercd by & plysleiat;
thevsfore, none of the euaployees of Doctors Cate present during the PTT were physicians nat was

Deleadant, Jage Doe,
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16, Pursuant lo a request by Doctars Care employee(s) and/or Defendant, Jane Dae, the

Plaintiff, Cory MeMillan, sat dows in o chalr placed adjacent fo the spirometet and began providing - - |

breathing maneuvers,
17. . During the respiratory (esting, & Dootors Care employse(s) and/or Defenddant, June

Doe, requested that Plaintiff stand up to continue to provide breathing maneuvers.

18, Incompliance with said request, Plaintiff, Caty McMillan, stood up and attempted

to complete tho addllional breathing maneuvers.

19, None of the employees of Doctors Care nor Defendant, Jane Doe, asstated Platntiff, -

Cory MeMillan, in any way whatsoever, including but not limited to steadying him o providiag for

h%s gafety,

20, Whileaftempting to cotuplete the additional breathing maneyvers, and sl stand ing,
Plainﬁﬁ Coty McMillan, became 1 ghL-héaded and fclﬁo the gfound.
21, Acoupledays following the fall, Plaintiffbegan expetiencing severe painin hisneck,
22, Plaintiff sought treatment for same, |
23, Plaintiff was disgnosed with a cervical fractace.

NEGLIGENCT: AS 10 DEFENDANT JANE DOE

24, Pmagraphs L through 23 of Plaintifl"s Complaint are incorporated herein by refetence,
as If fully sot forth verbatim, |

25, That, Defendant, Jane Doe, was, at the time aud place above-montioned, neglvig‘ent,
cargless, grossly negligent, reckless, wanton and willlul tn any one or more of the fﬁilowiug

particulars:

a. In that Defendant, Fane Doe, failed to safely and propeely supervise and/oe
monitor the Plaiutiff while administering the pre-employment PUT;
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b, By instructing Plalntiffto stand while administering the pre-etmployment PFT
after uutlally msm\ctmg Plaintiff to remain in a sealed posmwn,

¢ By instruoting Pluintiff to stand withoul provxdmg measures to msmc
Platntiff would not fall to the ground;

d. By ins tmctmg Plaintiffto stand without seeking the asalstanco ofa co- Wotkcx
to supervise the Plaintift

e, In falling to take any precautionary nctmns by any means, to insyre
Plainttffs saftety;

£ In that Defendant, Jane Dog, failed to use the degree of caution and ears fhat
' a reasonable and prudent person would have used undey the cxrcumstancea
then and there prevailing, - .

g In other ways and patticulars that may be shown through discovery and trial;

_any or all of which wero the ditect and proximate cause ofthe damages and fnjuries suffercd by the

Plalnliff herein, said acts being in violation of the statutory md common laws of the State of South

Caroling,

26. That, as o direct and proximate result of the ardinacy negligence, recklessness,

willfulness, and wantonness of Defeadant, Jane Doc, us aforesaid, the Plainllff, Cory MeMiflay,

suffered great bodily injury, sufered personal Injuctes, incurred expensive medival, doctor, hospital,

_ nursing, and deug bills, suffered pain and mental anguish, suffered lost wages, sulfered impatrment,

anxiely, inconvenience and will continue to suffer same in the future; el to Plaintiff’s genera

domages and detriment.

EGUIGENCE AS TO DEFENDANT DOCTORS CARE
27, Paogaphs { through 26 of Plaintiff's Complaintare incorporated horein by vefercnce,

as 1f fully set forth verbatim.
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© 28 Defendant, Doctors Care, was, at the tHime and Mace ebove-menti oned; negligent,

--- - coveless, grossly negligent, reckless, wanton snd williul in aay one ot ot of the following

pattioulars:

ﬂl

b,

<3

i

In that Defendant, Doctors Care, failed to make inqulry as to the abilitics of
Dofendant, Jane Doe, fo safely and propetly supeyise the Plaintiff

In that Defendant, Doctors Caxe, fafled to properly supervise Defendant, Jane
Doe; : , ' -

ln that Defendant, Doclors Care, failed to pfopcrl)i'lmin Defendant, Jane Doe;

- In that Dofendant, Doctors Care, falled to safely and propetly supervise

and/or monitor the Plaintitf while ndmj nisterlng the pre-employment PHT:

v
)

By instnicting Plaintiffto stand while administering the pre-employmeat PRI

after indtially instructing Plaintiff to remain in 8 seated position,

- By instructing Plaintiff to stond without providing measures to insurs

Platntiff would not fall to the ground;

By instructing Plaintlff o stand without secking the assistance of other

Dactors Care employecs to supervise the Plainti{f]

In falling to take any precautionary actions, by any means, to hsure
Plaintiff’s safety; ‘

In failing to uso the degree of cate and caution that u reasonable and prudent
employoer and/or individual would have used undet the circumstances then

- and thero prevailing;

In othee ways and particulars that inay be shown thraugh discovexfy and trigl;

ahy or all of which were the direct and proximale cause of the damages and injories suffered by the

Plaintiff herein, said acts being in viotation of the statutory and comumon faws of the State of South

Carolina.

- 29, That, as a direet and proximats result of the owdinary negligence, recklessress,

willfalness, and wantonness of Defendant, Doctors Care, s aforesald » the Platntiff, Cory McMil{un,
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suffered greatbodily injury, suffered persong! injuries, lncurred expenstve medical, doetor, hospital
ol

nursing;and drug bills, suffered pain and mental anguish; suffered lost wages, suffered fmpatiant, -« — -~ - '
. 3

 aaxlety, (ncéuveniencé and will continue to suffer same in the futore; all to Plaintifl’s general
damages and detriment,
36. | As & result of the acts of Defendant, Doctars Care, and Defendant, Jase Doe, which
are chargeable against Defendant, Doctors Care, under the doctrins of respontdeat supetior, as et
forth.nbove, Platntift {s int'ormcd and belie{/cs thatl he is entitled to an award of actyal damages,
- WHERUFORE, the Plaintiff prays for judgraent against the Defendants in an amount of -
actual damages (o be determined by a jury, for the costs of this action, and for such other and

further relief as this Court might deem just and proper,

May 12, 2015
Savannah, Georgla

Jamcfl Kfsprzyeld, I,
-South*Ceralina Bar No: 12413
Attorney for Platntiff

. Ons Bull Street, Sufte 400
Savannah, GA 31401
(912) 447-5984 (Telephone)
- (912) 447-0192 (Facsirnile) | A
Jkasprzycki@attomeykennugent.com
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STATE OF BOUTH CAROLINA N THE COURT OF COMMON PLEAS
| FIFTH JUDICIAL DISTRICT
COUNTY OF KERSHAW CASE NO.: 2015-CP-28-174
CORY MeMILLAN,
_ DEFENDANTS' ANSWER TO PLAWTI}"I"S
PlatntifT, AMENDED cowuuwr
V5, -

UCIMEDICAL ARFILIATES, INC., d/b/a
DOCTORS CARE und JANE DOE,

Defendants,

et et Nt Nt Mot et St et N Nt gt N el et st st

g8 B N¥ L1.%

NOW COME Defendants UCI Medics! Affifiates, tne, ("Defendant UCH) and Jane Doe
(“Defendant Doe") (collectively referred 1o as “Defendants”), by and through the undersigned
counsel, and hereby present their Andwer to the Amended Complaint and show this Court as
folicws: :

FIRST DEFENSE

At all times celevant to the matters complalned of in the Amended Complaint, De fcndant.'s

exeroised the degtee of kil and care required of them by law.

SECOND DEFENSE

The now-economic damages claimad by Plalntiff are Henited i3 amount under law,

v

TERD DLFENSE

To the extent Plalatiff asserts & claim for punitive damages, such dumages are lunited in
artount under South Carolina law. Further, the pleadings and evidence fall to suppart a claim for

such damages.
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YOURTH DEFENSE

Any alloged claim for punitive damages assatted ngatnst Defendants violates their riglis
ns guaranteed under the Constitutians of the United States and the State of South Cavolina,
TFIRTH DEFENST,
- To the extent shown by the evidence, the negligence of Plaint ff proximately cavsed his
alleged ‘!r\jurics and d&nages. |

SIXTH DEFENSE

'fhe allegations sct forth in the Amended Complaint (all to state & ¢laim upon which relief
nay be grauted by this Court. Thercafure, the Amended Complaint mast be dismissed purauant to
Rule 12(b)(6) o?the South Cmél‘ma Rules of Civil Pracedue,

SEYENTH DEFENSE |

There Is no causal connestion between any alleged acls or. omissions on the part of

Defeodants and the fujuries and démagcs alleged by Plaiutiff,

EIGHTH DEFENSE

The Amended Complaint st be dismissed for failure to contentporaneously filo an
expert affidavit pursvant Lo 8,.C, Code Ann, §§ £5-79-125 and 15-36-100,

NINTH DEFENSE

The Amended Complalnt must be dismissed for fallurs to proviousty file a Notice of

Intett to File Suit or participate in moandatory pre-litigation mediation as set forth in 8,C. Code

Ant § 15-99-125.
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JENTH DEFENSE

The injuries and damages wlleged by Plaintit were the tesult of his own negligence, and
thus his clalins are barred as matter of taw in whole or in part, Any nepligence of Defondants,
wisiols is oxplicltly denlod, was Jess thas thet of Plaintiffe negligonce,

ELEVENTHDEFENSE

Defendants respond to the number allegations of the Amendsd Conaplaint as foiiows:

L Defendants lack suffivient information to foﬁn 4 belief a§ to the truth of the
allegationy net forth in Paragraph 1, Therefore, thase allegations can nelther be admitted nor
denied at this tire,

2, I response to Paragraph 2, Defendants udimit that UCT Medical Affiliates, Ing, is
& foroign corparalion, organized and exlsting wider the laws of the State of Delaware and is
suthorized to conduct business In the State of South Cerolina, AL remalning allogations of
Paragraph 2 are denied.

3 In resﬁqnsa to Paragruphs 3 and 4, Deféndants admit that soms egents or
employees of Defendant UCI provided medleal services and care to PlaintifF af its facllity in
| Ketshaw Courity, South Carolina. All remalning allegations of Peragraphs 3 and 4 are denied.

4, In response to Paragraph §, Defendants admit thal ¢ non-medical doctor
healtheare pmfcssionaﬁ agent, er amployee of Defendant UCT provided services to Plaintiff at its
facitity focated in Kershaw County, South Carolina. All rcinaintug allegatlons of Paragraph 5
are denied, | |

vS. Defendats deny the allegutions sat orth in Paragraph 6

& I rcsporise to P&mgraﬁh 7, Defendats re-allege theiy responses to Paragraphs 1-6

and incotparete the samte os if fully set forth hereln.
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7. Inv response 1o Paragraph 8, Dafendants adnit Plalntiff recelved medical care at o
facllity of Defendant UCK that included. n’ pre-einployment pulmonary funétion, test. Al
remaining alléga(inns of Patapraph § are denied,

8. - Defendanly deny thc allegations set forth In Paragraphs 9, 10, 1 1,}zmd {2.

9, | Upon information and belief, Defendants admit the allegations st forih in
Paragraph 13,

10.  ‘Defendants deny the allegations set forth in Patagraphs 14 audv 15,

it Defondamy lack sufficient information to form a belief as fo the truth of the
allegations set l’cx;th In Paragraphs 16, 17, 18, 19, 20, 21, 22, ond 93, Therefore, those allegations
can ncither be admitied nor dented at this time,

12 Inresponse to Puragraph 24, Dcfc‘ndanw re-allege their résponses 1o Paragraphs }-
23 and tncorporate the saine as if fully st forth hetein. | |

13, Defendants deny the allegations sel forth in Paragraph 23 (including all subparts)
and 26. |

14, m responss to Paragraph 27,.Dcfendants re-allege their responses 1o Paragraphs |-
26 and incorpovate the same as if fully set forth herein, ‘

15, 'Dofendmts deny. the allzgations set forth in Paragraph 28 (inciuding all subpats),
29, and 30,

16,  Defendunty deny cach and every ablegation not specitically respoaded to in the

preceding paragrapha of this Answer (o fhe Ameaded Coumplalnt,

4o
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WHEREFORE, having fully responded to the Amended Complaint, Defondants

respectfully request that thoy be dismlssed with peejudice and thal all costs be taxed galnat

Plaintiff; Defendatits further demand a jury trial at (he appropriate time.

Respectfully submittéd, | _
CARLOCK, COPELAND & STAIR, LLP.
By: H- [‘/S/

D, GARY LOVELL, IR,
- Sinte Bar Noyt 6929)

WILLIAM 1, FARLEY, [
State Bar No.; 101033

Altorugys jor UCE Medical Affifiates, Inc, &
Jane Doa _ '

- 40 Cyalhoun Street, Suits 400

Charleston, South Carolina 26401-3531
$43.727-0307
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STATE OF SOUTH CAROLINA INTHE COURT OF COMMON PLEAS

FIBTH JUDICIAL DISTRICT
COUNTY OF KERSHAW CASE NO.: 2015-CP-28-174
CORY McMILLAN,

Plaintiff,

'l

V8.

)

SUPPORT OF MOTION TORRRISS

-
e
S

By
P
2
-
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UCI MEDICAL ATFILIATES, INC,, d/b/a
DOCTORS CARE and JANE DOE,

330

HRY €1 K
AMBIEY UCHGS N

Defsndants.

1
oy

w
-
N

)
)
)
)
)
)
)
) DERENDANTS MEMORA,@&% 18
)
)
)
)
)
)
)

£0

NOW COME Defendants UCI Medical Aftillates, Ine, ("Defendant UCT") and June Dve
(“Dcfcndautv Doe”) (collectiveiy teferred to a5 the “Defendants™), by and thtOugl{the{r
undersigned counsel, sud hereby submit this Momoraadum in Suppert of their Motion to

Disntlss, Defendants move this Court for an Ordet distmissing the ﬁbove«:apﬁoned Complaiat on
the ground that Plalatl{f Cory MeMillan (“Plaintift”) has failed to comply wiﬁh the prestitigation

requirements set forth in 8.C, Code Ans. §§ 15-79-125 and 15-36-100,

- BACKGROUND

On Juse 29, 2012, Plaintiff presented to & Doctors Care facility located in Lugof¥, South
Corolinag to raoeiv_o a pre-employment physical exnmihntion. As part of this c#nminaiion, 8
pultmonaty function test was utilized to assess Plulntiff's réspirmry capacily und ensute he was
pliysionlly capable of petfonning the dutles required of his prospective employment, A
splroteter is ane dovice medical personne! frequently use to complete u pulmonary funetion test.

Genernlly, 8 spleometor measuces the rate at which an individuat ean inbale gnd exhale air,
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In this case, o licensed health care professional was charged with administering and
recording the results of Plaintiff™s respirntary exsmination, While porforming the puhnonary
futietion tést, Plaintiff allegedly fosl consc_:fousness and foll to the ground, Upon tegaining
conselousness, & ticensed physician examined Plalntiff In rosponse to compluints of neck and
back paln. Compl. § 17, Tollowing this examination, 2 Doctors Care physiclan supervised
Plaintiff's completion of the pre-m;xployment physical. Compl. § IR, A fuw days following his
prescntatiou to Doctors Care, Plaintiff alegedly began experiencing neek paln end sought
© treatment for the same, Compl, §§ 19, 20, Plabntiff was allegedly dingnosed witk o cervieq]

f:‘ucture,"whlch he now attributes to the Juie 29, 2012 fueident at Doctors Care,

ARGUMENT

In fling the sbave-captioned lawsult, Plalntiff is seeking the recovery of damages
nllegedly incurred as a result of fhe Defendants’ professional negiigen@ while adinlnistering the
pulmonary function test, 8.C, Code Ans. § 15-79-125 statey that @ Pluintff must participate in
mandatory pre-litigation mediation and file & Notice of Intent to File Suit pior to Initlating g
oivil actlon alleging injury oc ée;;tlt a3 ¢ result pf medical malpractice, §.C. Code Ann, § 15-79-
125 further mandates that & Plaintiff must coutentpecancously file an oxpert affidavi salisfying
the requirements set forth in 8.C, Code Ann, § 15-36-100. Finally, SC Code Ann, § 15-36-
L{CY(1) provides that o failure to comply willh the pre-litlantion requiroments warrants

Ydismissat for failure to state ¢ elpim.®
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L. ‘The hilegnlium set forth o the Complaint spek recovery for dantpges allegedly
’ lactrred s a tesult of professtonsl neglipence, Ag such, Plaintifes fulture o eompl
with the preitigation requivements set fordh fn 8.C, Code Ann, § 15-79125 and

8,C. Code Ann, § 15-36-100 warrant a dismissa) pursitat to Rude 12(03(6) of the
South Carolina Rules of Civil Procedure, _

The primary [ssue prescnted in this case Iy whether the Defendants' eonduct sounds {n

- medical malp}acticc of ordinary negligence. South Carolina case taw provides limited
- lndtruction In defineating belwesn the tw§ chimy; however, the Supteme Court of South
Carolina recently addressed the Issue in Dawking v, Unfun Hosp. Dist, .408 S.C 7L, 758 8 E2d
301 (2014). In doing so, the Supfeme Cownt began Ity analysls by “acktowledging that
‘[because medical malpractice iz v catepory of negligence, the distinction between medical
malptactice and negligence ¢lalms is subtle; there Is no rigtd anglytical fine separating the twy
causes of action.™ [f at 176, 503-504 (quoting Esrute of Franch v, Stratford Housn, 333 S.W.3d‘
546, 555 (Tenn, 2011)). Lustend, the court must tely “hevily on the facts of cach individual

case” to make the distinetion, & at 175, 504,

Expert testinony s generally roquired fn » medical mialpractios netion to assist a jury in

“making 4 tore aceurate deteomination of faalt ltéarding whether a physieian’s negtlgence in
rendering medical care proximately caused thci patiem’s_injury." K. at 177, 504, However, ng
the Supreme Courd woled, expert lestimony is not sequired for every injuty sustalned by a patient
in a‘mcdical foctlity. I To support this contention, the Coust cited claims agalnst & hospital for
tajuries caused by falling eciting thfes ot Imgropedy mainiained parking .Iots or haflways as
sounding in ordinary negligence, and specifically in premises Habillty, & In such cases, expert

testimany i3 nat required becanse a jury can “ensily understand zad evaluate the relovant facts

tind law merely by exercising their conuman knowledpe” %,
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The Court further noted thal "many states' courts distinguish hetweet 1nedica)
mulpractice and ordinary negligenes ections by detormining whether expert testimony g
necessary to ald the Jury’s determination of fault, partieularly with respect to the ‘duty' ang
‘eousation* elements of tho claim.” Kb “Thus, white providing medical setvices to a patient, the
medieal professional acts in his professionat capaclly dnd tﬁusl meot the professionu! standard of

care, 03 established by expert testimony.” Id, nt 178, 504,

As applied to this case, it 1s elear that the sleged act o omlssion of negligence occurred

while Dofendants adminlstered o medical examination. The pulnmnary funetion test examines
an individual’s respiramry capacity 1o dctcrmmc whether an individua! is capnble of performing
o defined et of tasks. A physical examlnation, by its very mature, Is & medical evalualion of an

individual. Interpreting the rosults of o physical, ensuring the multitude of tests are properly

perfonmed, and idewtifying health risks that an individual may exhibit are all necessary -

components of an accurate and thorough physical examination. This is precisely the reason why
Plaintiff's prospective employer required that ke obinin g physical from a healih cure faclity
such us Doctors Care if 2 physical exmmination did fof require some dcgrec of professionat

knowledpe and skill, any individual or any eompany could perform such toet] ng.

Additionally, liability {n this case clearly hinges on & determination s to whether the
héalth care professional property ndministered the pulmonary function test. A Jury, therefore,
must know exactly what e pulmonasy fanetion tests, how the test works, the propar mechanism
for administering the test, whother the test subject shauld sit or stand during tie test, and Mmi
other prceautions a health care professional thust constder while conducting the evaluation, Such
issues clearly fall outside t&e scope of e jury’s peneral knowledge or experience. Without suck

knowledge, a prospective jury would be vnable to evahuate whather the health care professional
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acted impeoperly or fulted to sdhers to the “duty of care” requited of her by South Carolina law,
This s precisely the veason, ns explalned in Dawking, thad expert testimony is hecessary in
wmedical malpractice cases. As applied to this case, u jury should be afforded the opportunity to

~ utllize expert tostimony to aasist in their ultimate evaluntion of Plalniift’s nflegations,

* Presumably, Plaintiff wil) argue 'thm his Complaint is excropt from the pre-litization

requirements set forth in §.C. Code Ann, §§ 15-79-125 aud 15+36+100 because the Complaing
sounds in ordinary negllgence and the jury ls capable of properly ovaluating Defendants’ acty
aud omissions. Admittedly, some clalma agalust henlih care professionals fall outside the
i'ntendc& scope of a ‘medical malpractice’ accioiL fn such instaticcs, the claims froduezﬁly'urise
from incidonts that ocour within a medical facllity. When & patient falls on & poorly maintained
pafkhglot or haltway, or is struck by a Ialling cciltug tile, the negligence of the medieal entity
bears absolutely no selationship to the lestinngr care being rcndez-"cd by the medical professional,
In this case, (e allegations of negligence exclusively refate to the ewmissions of ¢ medical
provider sdministering the pulinonaty Function test. It iy these otnissions that altegedly caused

PluintifT's injuries - not that of a allppéry foor or poorly-maintuined facitity,

Euﬁhccmo:c, to aubport his position that an expert affidavit is ndt_mquired, f’lainﬁft‘ will
likely cile languago frot chrwkln.s' and sugpest that bis clalm relates to “nonmedieal,
 edministiative, winisteral, or coufine care” In articulating the distinction betwesn medical
molpractice and ordinwry negligence, the Dawkins Court explained thal expert testimony is
tecossaty 10 -evaluale health care services unless they are “nonmedical, administrative,

ministedal, or routine” fn nature, In support of this distinetioy, the Court clted faur cases from

other jurisdictions. In Kufawski v, Arbor View teulth Care Crwe, the Supreme Court of -

Wiscoasin feld that ordinary tepligence ptinciples apply to injurles that oceurred due to &
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madical provider's fallure to utilize o gafety belr while transporting & patisnt [n a wheelchair,

407 N.W.2d 245 (1987). In Kustier v. Jowa Methodist Hosp., the Supreme Court of Town held

that ordinaty negligence principles apply to Injuries that ocenrred while o medical provider Is

assisting & patient with showering. 193 N,w.2d 98, 101 (lowa 1971). In Dy v, Oakpotnte
Vittu Nursing Ctr., fne., the Supreme Couet of Michigan held that ordinary negligence mmcipl

applled to a medical provider’s fallure to protect a patient after discovering the pauem was

entangled between the bed rails and matirogs. 684 N.W.2d 864, 871 (2004). Tinally, in Estare of

French v, Straford House, the Supreme Court of Tennesses cited & series of cases in-which
courts have distingulshied between o elnim sounding in medical malpmetiee versus ordinary

negligenco. 333 8.W.3d ut S56 1.9, 557 0,10, 559:60 (201 iy

Ultitately, the factual scenarios und;erlying the cases ciied in support of the “nonmedical,
administtative, ministerial, or routing” exception are clearly distinguishzb!e from the allegations
of negligence prcscnlt,d ln the Compladat. The cases cited ubove getwrally rv,la te to a medicxl
provider's n‘*ghgencc in #ssisting & patient with menjul tasks such as pUShmg 8 wxcclch.ur.
assisting & patient in showering, a¢ recognizing the risks nssociated with someonc entangled
between bed ralls and & mattress,  In this case, (he administration of a pulrﬁomuy function test is

vot an everyday or enial task that a jury is capable of analyzing,

* In fact, the administrtion of & pulmonary funchion test is comparnble 10 many of the

medical tnalpractice cases cited by the Supreme Court of Tennessee in footuote § of Estate of

French. Footnole 9, which the Supreme Court of $outh Caroiina specifically elted in Dawkins,
referenced cases in which o nursing home's afleged fallure " provent an individual from alling
and o sursing home's failure to properly restraln an mdwlduat by physical or cherical meang

* both sounded {n medical malpractice rather than ardinury uegligence, Iu the former case, un
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expert affidavit was necessary to establish what precautlons o medical provider should have
considered 1o protect an individual from falling, In the fatter casy, an expert affidavit was
necessary to determive whether restralning an fudividual was necessary to mifigate the risk of

further injury.

Among other allegatlons, the Complaint suggests that Defandants negligently
“administored the pre-cmployment PET", fuifed to “take peecautionary actions, by any means, to

insure Plalotiff's safety™, falled to “safely and property supervise and/or monitor the Plaintifpe,

-

and failed to propetly “supervise” and “traln” the medical prafessiongl administering the .

exmmnination, See Amended Complaint, § 28 (b, ¢, 4, b). These allegations clonrty ussert
Defendants were negligent in the exetcising of same degree of medical judgmont; therefore, this
Court should require that Plnintift file an expeet affidavit to sssist the Jury with its ultimate

evaluation of the sauneg,

CONCLESION

Based on the analysis above, it fs clear that the allegations st forth in Plaindi(rs
Complaint sound In medical malpm'ctice. As guch, Plaintiff has falled 10 cvniply with the
manditory pre-titigation requirements set forth In 8.C. Code Ann, 88 15.79-125 aud 15-36-100

and the Complaint must be disinissed,
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THE COURT: This is Cory McMillan versus vCT Medical
Affiliates ~- Oh, you might want to grab Ms. McDonald,

BAILIFF: I will get her, Your Honor,

THE COURT: ALL right, But We oan go ahead and get
started. Yes. Let me get your names for the record;

MR. FARLEY! My name is William Farley, on bshalf of the

~ Defendants,

MR.‘KASPRZYCKI: Jim Kasprzycki, on behalf ofvthe
Plaintiff, _

THE COURT: A1l right, And this is Mr, Farley's motion to
dismiss?

| MR, FARLEY: That is correct, Your Honor,

THE COURT: All right, I’11 be glad to hear from you,

MR. FARLEY: Thank you. The motion to dismiss bafora Your
Honor this afterncon is based upon the Plaihtiff’s‘failure
Lo comply with pre-litigation requirements set forth ip
§15-79-125 and $§15-36-100, basically requiriﬁg notice of
intent to file suit pre-litigation mediation and an eXpert
affidavit in a case involving madical malpractice,

I don't believe there is a dispute bstwaen ths parties
regarding the substance of the Statutes. The issue primarily
is one of application of the statute to the underlying factg
to determine whether or not this is a medical malpractice
case versus an ordinary negligence case. Obviously; our

posgition is that it is, in fact, a medical malpractice casa

CORY MCMILLAN VERSUS UCI MEDICAL ATFLIATES NG, ctal
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presented to the Doctors Care facility in Lugoff, South

agents or employees were negligent in administering that

~underlying factg that bring us here today.

which would trigger the statutory~requirements for the

complaint,

The underlying'facts of the case is that the Plaintifs

Carolina for a pre- employment physical, That physical

included a pulmoénary function test which is basically 5 -
respiratory examination to evalyate an individual’g ability

to inhale and exhale appropriately That was one of 3averal

procedures performed that day, that was included in that
pre-employment physical and I believe during the performance
or the administration of that pulmenary funetion test, the

Plaintiff lost consciousness, fell to the ground, and

suffered some cervical fractures and s0 the allegatJons sek

forth in the complaint allege that Doctors Care and their
speciflc respiratory examinat.ion and that’s¢sort of the

And s0, obviously, the lssue would be whether or not the
administratzon of that particular respiratory examination
constituted msdical care or ‘medical treatment that warranted
a medical‘malpractice ¢ase'versus a2 negligence or premises
liability action, ‘which ig how 1t‘is currently styled in the

complaint,

And so, I believe, if 1 can direct Your tonor to g

memorandum that I filed last week and also somne case law, In

CORY MCMILLAN VERSUS UCT MEDICAL ARFILIATES INC, et al
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South Carolina, it appears that Dawking v. Union tospital ig

the controlling case law in dlstangutshjng betwesn an

ordinary negligence case and medieal malpractice and 1f 7 can

read without having to go through the entire mcmo, but:

Expert testimony iq gonerally reaulred in a medical
malpractice action to assist a jury in making a more accurate
determination of fault regarding whether a physician’s
negligence in rendering medical care proximately caused the
plaintiffls, the patient’ s, injury,

And so, basically, in explaining that distinction, the
Court cited cases from other jurisdictions in which they have
gone through a similar analysis and reached various
conclusions based on the uhdarlying facts,

I wanted to point to a faw specific cases cited in
PDawkins, which is a Supreme Court Opinion from 2014,

Basically, they walk through sort of the analysis and, I

guess, provide additional information they will get frop

additional cases and they fingd a few cases. There’s one of
ordinary negligence where a plaintiff is injured whare g
ceiling tile falls from a medical facility or where a
pléintiff falls while walking through a parking lot or
hallway or is injured while he or she is showering with the

assistance of a medical provider and those cases, the Court

has basically stated those cases are of ordinary negiigence

and no sxpert affidavit is hecessary for a jury to evaluate

CORY MCMILLAN VERSUS UCI MEDICAL AFFILIATES INC., ot a
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properly restrained oy gha wasn’t properly aupported by the
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the medical provider’s cara,

On the other band, they cited Several other cageg in
which they determined they were, ultimately, medicgl
malpractice cases, Specifically, thay cited twe cases in
which an individua) Wasn't pre&ented from falling vhile g

specific test was administered, meaning that she was not

medical provider during that particular examination apg
during that examination an injury oceurred, and the Court, ipn

that case, detormined that it was a medical malbractice cage

because the jury needed to undaratand what was goihg through
the mind of the medical provider at the time of the test tgo

determine whethey or not it was the appropriate act at that

time. ‘ _

Another case, specifically, in which g medical
malpractice cass was found is one in which the patient or the
individual recelving the éare Was not properly restrainag
while‘prOViding treatment, In that’case, she wasg lying in bed

and she wésn’t properly held or sort or physically or

chemically induced to allow for specific testing to he
performmed and that created some injuries on her part ang the
Court determined that the leve) of restraint necessary to

perform specific tests was actually an issus of medical

malpractice,

And 80, basically, before you today is the issue of

CORY MCMILLAN VERSUS UCIMEDICAL AFFILIATES INC, et o}

et e O
-s...__}

Appendix 042




12

13

14
15

16|

17
18
19
20
21
22
23
24

. a8 to opposed to the former group which would warrant a

- Subsequent to Dawkins, I think Dawkins actually set up the
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whether or not this individual affiliated with Doctors Care
properly performed the resplratory examination that led to
the alleged injures of the Plaintiff and it would be oupr

contention that that issue falls more within the latter group

conclusion that this was actually a medical Malpractice case

versus one of ordinary negligence or premises liabllity,
THE COURT: Yes, sir,
MR. KASPRZYCKI: May it please the Court, Your Honor,

THE COURT: Yes, sir,

MR, KASPRZYCKI: On the outsst, we hold and agrea that

Dawkins is probably the best roadmap for this cass,

rule and when we filed this complaint -~ I think we fileq
initially back in March -~ I amendad the complaint to clarify

some 1ssues and in gz part of that amendment we took the

language, quite frénkly, righﬁ from the Dawkins'Case and that
is that hy client, Mr, McMillan, was there, not because he
was infirmed_or becausa he was 111, be was there bgcause his
employer required that he Cake a pulmonary function test ag a
term of his employment. and bottom line, we did allege that
he was provided non-msdical, administratives, administerial op
routine care by the Defendant, Doctors Care.

To be honest, I think after Dawkins, as far ac the

motion today 1s concerned, strictly on ths pleadings, 1 Ahink

CORY MCMILLAN VERSUS UC} MEDICAL AFFILIATES ING, etal
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-I'm an attorney, I'm going to make some more arguments,

than somsbody getting on a scale to take someone’s wvalght, T1¢

any expert tesdtimony necessary for that, Quite frankly,

~But dt's simply something that he had to bloew into that 5

- these pulmonary function tests go, they are now available at

B e -

7

that would be enough to survive the motion to dismiss in the

light most favorable to the Plaintiff, That belng said, since

But the'bottom line, Your Honor, is assuming the Court

ls going to look at the pulmonary function test as being one
of routine Versus non-routine or something along those lines,
I would simply point out that it is essentially, it'sg 54

measurement tool, quite honestly, It would be no différent

would be no difference than taking someone’s height on thair
entry to the doctor’s office or the examination room, things
along those lines, but the reality is, someona was there to

have him breathe into a spirometer and 1 don’t think there is

again, because it’sg routine, I don’t think anhy expert

testimony is required to show duty owad and breach ot care,
candy striper could have taken care of. I know as far ag

home, I know John's Hopkins University gives them oukt to

children, in fact, so that they can breathe into tham at
their house and things along those lines.

And I"11 just point out a couple of excerpﬁs, Your
Honor, from the Dawkins’ case. I'm sure the Court will reaq
it if You are not already familiar with it, Your Honor, Itrg

| CORY MCMILLAN’ VERSUS UCI MEDICAL AFFILIATUS INC, et af
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A times, the medical professional must exercism ordinary and

T e e

a case from 2014,
TEE COURTY I'm very familiar with it, That was ny Dad’ g
éase. » |
MR. KASPRZYCKI: I didn’+ know that; Maybe T don’t need
to bore you with what I was going to read, but 1711 just reaq
that ~--- |
THE COURT: I need to re-read it,

MR, KASPRZYCKI: I will point this out, One of the main

things that I took fronm the cass verbatim, it says: At all

reagonable care to insure that no unnecessary harm befalls g
patient, and certainly, that’s the erux of our complaint, e,
in fact, I put in the complaint that this is not an action
for medical malpractice, whatsoever, It is ip féct; a2 cage
for ordinary negligence. f»

THE COURT: Well, let_me ask ydn this; though. With some
allegations, and I’'m familiar with -- when the General
Assembly passed the requirement, we bagan to gat all thege
motions to dismliss., Some were people falling because there
was water on the ground and T think Dawkins made that real
clear, that that 1s not =—- I guess maybe f'm missing this,
but what is your client élleging? |

MR, KASPRAYCKI! The allegation is, Your Honor, that he
was initiaiiy given a chair and was told to do thess

breathing maneuvers while seated. Then, the chair was renoved

CORY MCMILLAN VERSHS UCT MEDICAL AFRFILIA'TES INC, et al
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have him stand up and they should have taken precautions,

: case, then this certainly would be an ordinary negligencs or

e e e e et b e e e e e

or.he was told to stund up and do it and that’s when he,
apparegtly, got lightheaded and fell to the ground, So,
basically, he was given a chair and the chair was taken away
and so the allegatlon 18, no one supervised him, They thought
1t was, initially, it was something he needed to be ssateqd tq

do and then later they sald, well, we changed our mind, let’s

That’s the main point of opr complaint, the precautions to
make sure that something like this didn’t happen to hinm,
THE COURT: All right, Yes, gir,

MR, FARLEY: I think thé key to keep in mind is, the
allegations, as he fust said, are specifically related tq how
the test was adminisﬁered. Tt's not the simplicity of the
test. It’s not someone just merely baing there wh1le thls
patient, this 1nd1v1dual 1s blowing into the spirometer,
It’s specifically what the individual did or did not do or
did or did not instruct the,Plaintifﬁ to do while the
specific test was being performed. And 50, that distinguishas
it from somebody stepping on a scale and me walking over and
reading the welght or somebody giving their height and ne
Pulling the tape to see what the actual height is, Yoy know,
it's clearly something where somebody had to be taking a more
acﬁive role based on the allegations of negligence beyond |

just being there and being present. T think if that Ware the

CORY MCMILLAN VERSUS UCE MEDICAL AFLILIATRES INC, ot af
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premises liability action, which is how it’g currently
styled, but to the extent thé allegatiéns axe specifically
related to what an individual did or did not do, I donf¢
thihk that’s beyond the séope of me or anybody else as far ag
common knowledge or general ability to understand what shoylg

or should not be done and I think that that would be the main

‘ reason an expert affidavit would be necassary to clarify

those issues for a potential jury to make sure that they are
properly evaluating whét wag or was not done during that
spe&ific test and the administration of that test,
| THE COURT: All right, Thank you. I'm golng to. take it
under advisement and I wil] get something back to you all,
MR. FARLEY: 'Thank you,

- MR. KASPRZYCKI: Thank you, Your Honor.

CORY MCMILLAN VERSUS UCT MEDICAL AFFILEATES INGC, et af
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ETATE OF SOUTH CAROLINA )

: ) CERTIFLCATE
COUNTY OF  FLORENCE ) :

BE I KNOWN THAT I, THE UNDERSIGNDD JO RICE,
OFFICIAL COURT REPORTER FOR THE TWELFYH JUDICIAL CIRCUIT oy
THE STALE OF SOUTH CAROLINA, DO HEREEX CERTIFY YHAT Ty
FOREGOING TRANSCRIPT REPRESENTS I TRUE, ACCURATH AND CoOMPLETE
TRANSCRIPT OF RECORD OF TRE HEARING IN THE CAPTIONED CASE,
RELATIVE YO APPEAL, BEFORE THE CIRCUIT COURT FOR KERSHAW
COUNTY, SOUTH CAROLINA, SO GIVEN ON JULY 14, 2015 TO mm BEST
OF MY SKILL AND ABILITY;

: THAT I AM NOT RELATED TO NOR AN EMPLOYEE OF ANY oF
THE PARTIES HERETO, NOR A RELATIVE OR EMPLOYEE OF ANY
ATTORNEY OR COUNSEL EMPLOYED BY THEI PARTIES RERETO ; NOR
INUERESTED IN THE OUTCOME OF TEIS ACTION,

_ IN WITNESS WHEREOF I HBVE HERE UNTO SIT MY HAND AND .
SERL THIS 11TH DAY or NOVEMBER, 2015,

/
Qo QLCE.J
JO RICE :
OFFICIAL COURT REPORTER
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STATEMENT OF ISSUES ON APPEAL
Did the court below err in dismissing Appellant’s case pursuant to Rule 12(b)(6),
SCRCP, bynﬁnding that Appellant was receiving medical care from Respondents
when his injury occurred?
Did the court below err in dismissing Appellant’s case pursuant to Rule 12(b)(6);
SCRCP, by failing to find that if Appellant was receiving medical care from
Respondents that such medical care was routine? |

Did the court below err in dismissing Appellant’s case pursuant to Rule 12(b)(6),

SCRCP, by failing to find that Appéllant’s claim against Resp(;ndcnts sounded in

ordinary negligence rather than medical negligence and thereby finding that
Appellant was required to comply with the pre-litigation requirements set forin S.C.

Code Ann. § 15-79-125 and § 15-36-100?
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STATEMENT OF THE CASE

On February 24, 20‘1 5, Appellant commenced his action with the filing of a summons
and complaint for personal injuries seeking actual and compensatory damages for an injury
sustained while on the premfses of the Respondent due to the néleigence of Respondent aﬁd
its employees. Appellant characterized his action as one in “tort-personal injury” as reflected

'on the civil action cover sheet filed February 24, 2015, Service was perfected on March 15,
2015.

Respondents served their answer on April 15, 2015. Simultaneously with their
answer, Respondents served a motion to dismiss pursuant to Rule 12(b)(6) of the South
Carolina Rules of Civil Procedure to include al’legations that App_ellant’s complaint was

* based on medical negligence and that Appellant failed to comply with S.C. Code Ann. §15-
79-125 and § 15-36-100,

On May 13, 2015, Appellant filed an amended complaint for personal .injun;es '
seekiﬁg actual damages fqr.an injury sustained while on the premises of the Respondent due
to the ordin;ry negligence of Respondent and its employees. Appellant’s amended complaint
alleged ordina:y negligence on the part of Respondeﬁts and further stated in paragraph six
(6) that “this is not an action for medical malpractice.” Appellant alleges he incurred
medical bills totaling approximately $12,734.00 and seeks compensatory damages from
R&spéndents. -

Respondents served their answer to the amended complaint on June 15, 2015,

essentially realleging their previous defenses,
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A hearing on Respondents’ motion to dismiss was held on July 14, 2015. The trial

| court issued. a final order on September 29, 2015, granting Reépondents’ motion and
dismissing the action st;ating that Appellant’s ¢laim is “medical” care, thus requiring expert
testimony, Appellént received written notice of the entry of the order on October 3, 2015.

| Appellant served his appeal on October 27, 2015, and it was filed on Octobe_r 30,

2015. Appellant appeals’ the decision of the court below disﬁissing his action on the basis
that Appellant’s action is one of ordinary 'neg[igenée and not n.l.edical negligence, that
Appellant was not receiving medical care when his injury occurred or, in the alternative, that
if it.can be construed thgt Appellant was receiving medical care, that such care was routine,
As aresult, the pre-litigation requirements set forth in S.C. Code Ann. § 1 5-79-125and § 15-

36-100 would not be necessary.
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| FACTS

In an effort to obfain employment with a prosbective employer, Appellant, Cory
McMillan (McMiI]an), was required to pass a routine physical. Appellant was sent by his
prospective eniployer to Respondents’ (Doctors Care) féci]ity to undergo s;me. While
the routine physical pi'esumably consisted of several parts, McMillan alleges he was
injured during the pulmqnary function test (PFT). More specifically, Appellant was
reqﬁired to breath into a spi_romcter as part of the PFT. A spirometer is “an instrume’nt '
for measuring the air entering and leaving the lungs.” Merriam-webster.corr.:/dictiona)y.
McMillan alleges in his amended complaint that “Pursuant to a request by.Doctors Care
employee(s) énd/or Respondent Jane Doe, McMillan sat down in a chair placed adjacent
to the spimfneter and began providing breathing maneuveré. During the respiratory
testing, a Doctors Care employee and/or Responcient, Jane Doe, requested that McMillan
stand up to continue to provide breathing maneuvers. In compliance with said request,
McMillan stood up and attempted to complete the additional breathing maneuvers, None
of the employees of Doctors Care nor R&spondc?nt Jane Doe, assisted McMillan in Any
way whatsoever, including but not limited to steadying him or prbviding for his safety, -
While attempting to complete the additional breathing maneuvers, and still standing,

McMillan became light-headed and fell to the ground.” ( R. p. 000020, line 12)
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ARGUMENT

L - APPELLANT WASNOTRECEIVING MEDICAL CARE FROM RESPONDENTS
WHEN HIS INJURY OCCURRED.,

| When Appellant arrived at Doctors Care, he was not there for the purpose of
treatment or diagnosis. He did not present to Doctors Care complaining of pain, dizziness,
| malady, sickness or any other ailment for which one might seek medical care. His sole
purpose for visiting Doctors Care wz{s to undergo a routine physicai. The results of which
would play a role in his prospective cr‘nployer’s decision to offer him a position. Appellant
made same clear in his amended complaint. (R. p. 000019).

Further, Appeﬂant made clear in his amended complaint that thls is not an action for
medical malpractice.‘ ( R. p. 000019, line 3) Appeﬂant’s allegations of negligence in his
amended complaint focus on the conduct of Respon&ents’ employees insofar as they failed
to take any precautionary actions, by any means, to insure Appellant’s safety. (R. p. 000021-,
lines 7-8). While Appellant contends the PFT is not medical care because the Appellant was
not seeking ireatment, it is clear that when he .grew dizzy and fell to the ground that he was
not undergoing rﬁedical care at that moment.

Because Appellant was not receiving medical care or treatment, the requirements
established in S.C. Code Ann. § 15-36-100 and § 15-79-125 do not apply. Appellant submits
that the court below should ha?/e ended its inquiry at this point based on the good faith
allegations in Appellant’s amended complaint and the reasonable inferences drawn from

them and denied Respondents’ motion to dismiss.
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IL IFIT CAN BE CONSTRUED THAT APPELLANT WAS RECEIVING MEDICAL
CARE FROM RESPONDENTS AT THE TIME OF HIS INJURY, SUCH CARE
WAS ROUTINE AND THEREFORE CONSTITUTES ORDINARY
NEGLIGENCE.

_ When the court below issued its order, it 'stated_“l find that:Plaintiff’s claim is
medical care . . . . ( R. p. 000002) The Supreme Court of South Carolina recently
eddressed the issue of routine medical care in the case ofDawkz’ns v, Union Hospital District,
408 S.C. 171, 758 S.E. 2d 501 (2014). The Supreme Court began its analysis by
“acknowledging that ‘[bJecause medical malpractice is a eategory of negligence the
distinction between medical malpractnce and negligence claims is subtle there is no ng1d
analytlcal lme separating the two causes of action.’ Rather differentiating between the two
types of claims ‘depends heavily on the facts of each individual case.’” Id. at 176. The
Dawkins case specifically goes on to state “However, if the patient instead receives non-
medical, administrative, minis_terial, or routine care, expert fesdmony establishing the
standard of care ie not required and the action instead sounds in ordinary negligence.” /d. at
177 -178. “Thus we emphasize that not every action taken by a medical professional in la
hospital or doctor’s of’ﬁcc necessarily implicates medical malpractice and consequently, the
requirementsvof § 15-79-125.” Id. at 178,

Appellant’s amended complaint in no way alleges that Respondents’ employees, who
Appellantalso alleges were not medical professionals, negligently administered professional
medical cere to Appellant. In fact, Appellant states (see argument 1) that Appellant was not

receiving medical care. If it can be construed that the PFT was medical in nature, it is

apparent that it was routine care.
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A PFT requires an individual to breath into a spirometer. Breathing is a routine
function. A spirometer is in no way a complicated device. But for the fact that his
prospective employer required Appellani to undergo a routine physical with Respondents,
the Appellla‘nt could have performéd a self-PFT at home. Children with cystic fibrosis at
John’s Hopkins are provided with “take-home” spirometers so they can log their own lung
capacities on a day-to-day basis. |

A. PFT is a routine test that registers lung capacity. The spirometer is the device that
measures air. It is no different than prqviding a urine sample, the ultimate goal of which is
to register whﬁt is in the urine. It used to be that womeﬁ had to go to a medical facilify to
find out if they were pregnant. For decades now, women can test for pregnancy “at-home.”
Breathing into a spirometer is no different than asking an individual to step on a scale at a
doctor’s office to measure their weight. Individuals can step on a scale “at-home” to measure

 their weight. Taking one’s pulse is a method used at amedical clinic to measure how many
times per minute one’s heart beats. Again, this is something that can be done “at-home.”
Another example is the taking of one’s blood pressure. This is something that can now be
.done using a machine at a grocery store such as Waimar_t Taking one’s temperature is done
at a healthcare facility. A parent can take a child’s temperature at home as can the child
depending on the age of that éhild. Technological improvements in the medical field have
rendered many thmgs c;bsolete or routine. That is the case here. What was onf:e thought to
be strictly in the purview of a physician z;t her office is now able to be done in the comfort
of one’s own home. If it can be done “at-home” it is routine. If children can do it, it is

routine. Appellant has not alleged that results were misinterpreted.
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Appellant’s amended compl'aint alleges that Respondent, among other things, failed
to takevany precautionary actions, by any means, to insure Appellant’s safety. This is one of
the allegations made by Dawkins in her amended complaint, Id. at 173. Appellant’é
mechanism of injury is similar to that of the Plaintiff fn Dawkins. The Supreme Court in
Dawkins found that her claim was based in ordinary negligence. Dawkins was left
unmonitored when she fell. Appellant in this case was not sufficiently monitored or
supervised when he fell. The Coﬁrt in footnote number two (Dawkins at 178) mentions the
case of Graham v. Whitaker, 282 S.C. 393, 321 S.E. 2d 40 (1984), which involves an
ophthalmdlogist’s patient who was given eye drops and left unsupervised, where she
sﬁbseduently a&empted to stand and fell and injured herself. It was mentioned to support tbe
fact that medical providers are still subject to clams sounding in ordinary negligence. Other
cases cited by the Supreme Court in Dawkins demonstrating routine care involved falls while
being unsupervised. Dawkins at 179, |
- Hére, there are no allegations that. professional medical care was negligently
administer’_é:d to Appellant. Appellant’s injury occurred while he was not being properly '
supervised. The Appellant was merely standing while providing breathing maneuvers.
.v Appellant has not alleged any negligence, ordinary or otherwise, with regard to how he was
instructed to provide the breathing maneuvers into the spirometer or how the test was

~ administered.
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HI APPELLANT’S CLAIM AGAINST RESPONDENTS SOUNDS IN ORDINARY
NEGLIGENCE RATHER THAN MEDICAL NEGLIGENCE AS EXPERT
TESTIMONY IS NOT REQUIRED TO ESTABLISH APPELLANT’S CLAIM AS
JURORS CAN EASILY UNDERSTAND AND EVALUATE THE RELEVANT
FACTS AND LAW MERELY BY EXERCISING THEIR COMMON
KNOWLEDGE.

Dawkins teiterated a tenet of South Carolina law that was not being applied

. previously to negligence claims involving injuries that occurred in hospitals pre-dekins:

expert testimony is not required in casés involving ordinary negligence. “In medical .

rhalpractice actions, expert testimony is required to establish both the duty owed to the

patient and the breach of the duty, unless the subject matter of the claim falls within a

layman’s common knowledge or experience.” Id. at 176. “However, not every injury

that occurs in a hospital results from medical malpractice or requires expert testimony to

establish the claim.” Id. at 177. “The Plaintitf_ in ordinary negligence cases does not need

to produce expert testimony_ to establish his claim because the jurors can easily
understand and evaluate the relevant facts and law by ex ércising their w@dm
knowledge.” Id. at 177. S;) the question to ask in this case is whether or not & jury needs
expert testimony to determine fault. Appellant has not alleged that he received negligent
professional medical care, Appellant has alleged that Respondent’s employees failed to
supervise him. More specifically, Appellant has alleged in his amended coniplaint that |
Respondent failed to take any precautionary actions, by any means, to insure Appellant’s
safety. (R. p. 000021, lines 7-8).

Appellant submits that an expert does not need to be called to the witness stand to

prove Appellant’s allegations as to the elements of duty and causation against Respondents
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as the issues are well within a layman’s common know'lcdgef Appellant was initially
instructed to sit in a chair while providing breathing maneuvers. At some point he was
instructed to étand while providing breathirig maneuvers. The employee that instructed
Appellant to stand can testify as to her reasons for requesting that Appellant stand. That
same employee can also testify as to what occurred while Appe}lﬁnt was standing. That
employee or any other emp]oyee that was present when the injury occurred can testify that
no employee supervised or steadied Apﬁellant lwhile standing. Appellant can testify that he
became dizzy during the breat.hing maneuvers while standing ar_ui fell to the ground. It is
well within a layman’s common knowledge that when one inhales or exhales air at a pace
different than normal, there is a lil.celiho'od one will become ki ght-headed. Some examples
include anyone who has f)lown up balloons for a party, blown up a beach ball, or blown up
araft fqi' é swimining pool. Anyone who hés hyperventilated knows that one becomes light-
headed. Certainly even if a particular juror has not personally experienced any of the ai:ove
events, he or she would know someone who has or witnessed it first hand. With that being
 the case, a juror can make the determination as to whether or not the employees present
| shduld have, at a mixﬁmum, suﬁervised the Appellant. or if Respondents fai]ed to take any
precautionary actiéns, by anf means, to insure Appellant’s safety while he was standing and
- if so, if their failure to do so caused his injury.

Not surprisingly, there #re other situations where individuals are requested fo breathe
into devices. The South Carolina Law Enforcement Division is charged with performing
DataMasier tests on operators of motor vehicles suspected of driving under the influence of

alcohol.  Hypothetically, if Appellant’s injury occurred while he was blowing into the

10
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DataMaster to provide a breath sémple, the sarne allegations of negligence made against
Respondents would be raised as to lack of supervision and failing to take any precautionary
actions, by any means, to insure Appellant’s safetS/ while he was standing on the part of the
SLED employees. More importantly to Appellant’s case here, no expert testimony would
be required to pfove the hypothetical allegations agz;inst SLED as a layperson can grasp the
issues. Appellant should not be held to a different standard of proof simply because
Appellant’s injury occurred at a healthcare facility. Appellant’s case does not réquire the
 testimony of an expert. Appellant has not alleged any negligence, ordinary or.otherwise,
with regard td howhe was instructed to provide the breathing maneuvers into the spirometer
or how the test was administered, -
CONCLUSION

On appeal from a dismissal pursuant to Rule 12(b)(6), SCRCP, the appellate court
is required to ‘view the allegations in Appellant’s amended corriplaint in. a light most
favorable to the Appellant and determine whether the facts alleged and the inferences
reasonab]y deducible from the pleadings would entitled the Appellant to relief under any
theory of the cése.

Appellant submits that the court below erred by finding that Appellant was receiving
medical care, when he was not; by failing to find that in the event it can be construed that
Appellant was receiving medical care, that such care was, in fact, routine; by finding that |
expert testimony is required when Appellant’s claim sounds in ordinary negligence and
thereby finding that Appellant failed to comply with the pre-litigation requirements set forth
in 8.C. Code Ann. § 15-79-125 and § 15-36-100 as expert testimony is not required because

7

11
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Appellant’s claim sounds in ordinary negligence.

This Court should reverse the decision of the trial court and remand the case.

Respectfully submitted,

[ S
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One Bull Street, Suite 400
Savannah, GA 31401

(912) 790-5811 (Telephone)
(912) 629-9942 (Facsimile)
Attorney for Appellant

Savannah, Georgia

Apil ¢ 2016

12

Appendix 064




- THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM KERSHAW COUNTY
Court of Common Pleas
Fifth Judicial Circuit

DeAndrea Benjamin, Circuit Court Judge

Appellate Case No. 2015-002260

CORY MCMILLAN,
V.

UCI MEDICAL AFFILIATES, INC,, d/b/a
DOCTORS CARE and JANE DOE,

CERTIFICATE OF COUNSEL

RECBIvER
APR 06 2016
SC Court of Appeals

Appellant,

Respondents,

The undersigned hereby certifies that the Final Brief of Appellant complies with

Rule 211(b), S.C.A.CR.

James Y Kaspr£ycki

——

South Carolina Bar No: 12413

Kenneth S. Nugent, PC

One Bull Street, Suite 400

Savannah, GA 31401

(912) 447-5811 (Telephone)
(512) 447-0192 (Facsimile)

Attorney for Appellant

Savannéh, Georgia
April ¥ 2016

Appendix 065




THE STATE OF SOUTH CAROLINA
- In The Court of Appeals

APPEAL FROM KERSHAW COUNTYRBCEEVED

Court of Common Pleas
‘Fifth Judicial Circuit - APR0g 2016

SC Co |
DeAndrea Benjamin, Circuit Court Judge COUIT of Appeafs

Appellate Case No. 2015-002260

CORY MCMILLAN, - Appellant,

V.

UCIMEDICAL AFFILIATES, INC., d/b/a ' : Respondents,
DOCTORS CARE and JANE DOE,

CERTIFICATE OF SERVICE

The undersigned certifies that he is the attorney for Appellant inthe within matterand .
that the Final Bn'ef, was served upon all parties, by depositing a copy of same in the United
States Mail, with sufficient postage affixed thereto, addressed as follows:

D. Gary Lovell, Jr., Esq.
Carlock, Copeland & Stair, LLP

40 Calhoun Street, Suite 400
Charleston, South Carolina 29401

()

JamesU@Ad

Aprl T, 2016

Appendix. 066




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM KERSHAW COUNTY
Court of Common Pleas
Fifth Judicial Circuit

DeAndrea Benjamin, Circuit Court Judge z@ @
Appellate Case No. 2015-002260 APQ 1] 2075

Cory McMillan,.........ooooviiniiiiinniniiians SO Appellant, Ap@@@/@ )

UCI Medical Affiliates, Inc., d/b/a
Doctors Care and Jane Doe,............oviivniieennnnen. Respondents.

FINAL BRIEF OF RESPONDENTS

D. Gary Lovell, Jr.

S.C. Bar No.: 69293

William J. Farley, 111

S.C. Bar No.: 101033

CARLOCK COPELAND & STAIR, LLP
40 Calhoun Street, Suite 400

Charleston, SC 29401

Phone: (843) 727-0307

Attorneys for Respondents

Appendix 067




TABLE OF CONTENTS
Table Of AULhOTIHES ... vieviiivieere ittt e

Statement of Issues on Appeal......ccoiinennne e

B T N 1

Statement of the Casé .............. et bes s et s tsens e rers st e enenaees

e s 2

SRANPIIIIINIIINIAr e Royottverreinrcneneny 'tlyl’ll.l..'ll'4

SIARAATG....cooctveeeereeierrioveise oo rveesesesesseseressennns

Arguments e b e b s e e b S se b e bnbenre it ebbesnbieenbesensensresess D)

1 The trial court correctly found that claims against medical professionals
for injuries allegedly sustained as a result of the neghgent administration
ofa mcdlcal test are claims for medical MAlPLaCtice.........ovvvrervvveeooseosssessosesooeso vereorend

“a. Claims for injuries that occurred in the course of medical care that
: were allegedly caused by the negligent administration of a medical
test are claims for medical MalPraCtice .........cvivriiivvsiineiscronereses oo, 6
b. Appellanf’s claims against Nurse Doe and UCI Medical
would require expert testimony on the standard of care....................... O

.
CONCIUSION 11..vveeceeeereviie s e ereeererseressessstsesons PNt b e e a e a st s b an b ea e R EeRash s e e et e et e et et s 12

-

Appendix 068




TABLE OF AUTHORITIES

Cases (South Carolina)

Dawkins v. Union Hosp.'Dist;. 408 S.C. 171,758 S.E.2d SOi [©20] T 5 5,6,7, 11
Flateau v. Harrelson, 355 S.C. 197, 584 S.E.2d 413 (Ct. App. 2003) it e 4

Grimsley v. 8.C, Law Enforcement Div., 396 S.C. 276, 721 S.E.2d 423 (2012) v, 4

Cases (Other Jurisdictions)
Bryant v. Oakpointe Villa Nursing Ctr., Inc., 471 Mich, 411,

684 N.W.Zd BO4 (2004) ..ottt e st et et e et eerees e 7
Estate of French v. Stratford House, 333 §.W.3d 546 (Tean, 2011 ) S et 5
Grossman v. Barke, 2005 PA Super 45, 868 A.2d 561 (2005) ...ov.vveevorerurnnennresiveersssseseensesonns, 9-10
- Harris v. Sternberg, 819 So0.2d 1134 (La. Ct. App. 2002)............ ................................................. 9

Jackson v. Chicago Classic Janitorial & Cleaning Serv., Inc., 355 Ill. App. 3d 906,

823 NLE.2d 1055 (2005) ...ouvuiviiriieerienirirnrminsinssnsiessssessseeasosessessssonssessessessssssessosssssesses s 7-8
- Kastler V. Towa Methodist Hosp., 193 N.W.2d 98 (ITowa 1971)..cccvvvevvrirereererrennnnn, SRR 7
Kujawski v.-Arbor View Health Care Ctr., 139 Wis.2d 455, 407 N.W.2d 249 (1987, 7
Moore v, Jackson Cardiology Assoc., P.A., - S0.3d - .
2015 WL 7729358 (Miss. Ct. APP. DC. 1, 2015) soovooeceooeoeosooosoeooeooeoeooeeeeooeeeseeeeen 89
Williams-Ali v. Mountain States Health Alliance No. E201 2-00724-COA-R3CV,
2013 WL 357580 (Tenn. Ct. App. 2013) v.oocoeerceresrene s s 9
Sfatutes and Rules
- 8.C. Code Ann. § 15-36-100 (Supp. 2005) N 5
S.C. Code Ann. § 15-79-125 (SUPP. 2012) ..covvvivirrirecrcrensereonsenssosseesseresessisssssesssssssess s 5
Rule 12, SCRCP ..vvvvvvvrsrsessmssrassossssssseessssmsoeossesesss et s 4
!

Appendix 069




STATEMENT OF ISSUES ON APPEAL

Whether claims against medical providers for injuries allegedly sustained as a result of
the negligent administration of a medical test are claims for medical malpractice subject
to the pre-filing Notice of Intent to File Suit and expert affidavit requirements set forth in
South Carolina Code §§ 15-79-125 and 15-36-100. ‘
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STATEMENT OF THE CASE

Appellant Cory McMillan (“Appellant”) filed this action on February 24, 2015 in the
Keréhaw County Court of Common Pleas against Respondents UCI Medical Affiliates Inc.
-(“UCl Medical”) and Jane Doe (“Nurse Doe”) (héreinaﬂer referenced individually or
collectively as “Respondents”) seeking to recover damages for injuries allegedly sustained ‘when
he lost conscioﬁsn_ess and fell during the administration of a pulmonary function test at 2 UCI
* Medical facility on June 29, 2012. (R. vp. 7.

The Cvomplaint alleged ‘the following facts: UCI Medical and Nurse Doe provided
se{viccs to Appellant at a healthcare facility in Kershaw County. (R. P 5). As part of a pre-
employment physical examination, Appel?ant was required to complete a respiratory clearance

physical by performing‘ different bre.éthing maneuvers through a spirometer device. (R. p. 6). The
test was administered by Nurse Doe without a licensed physician present. (R. p. 6). Appel’lant
was instructed to sit down in a chair adjacent to the spirometer and begin performing different
breath'iné maneuvers. (R. p. 6). While the test was being administered, Nurse Doe instructed
Appe[lé.nt to stand up and complete additional breathing maneuvers. R.p. 6). Ai)pellant stood up
and was attetnbting to complete the additional breathing maﬁeuvers when he lost consciousneés'
and fell to the ground. (R. p. 6). Appellant was then examined by a UCI Medical physician, after
which he completed the pre-employment physical exam-under the physician’s supetvision, (R. p.
&

According to. the Complaint, the respiratory testing that Appellant underwent was known
or should have been known to cause dizziness and faintness, and the procedure should not have
been conducted in a non-seated position. (R. pp. 6-7). The Complaint alleged that Nurse Doe was

negligent in instructing Appellant to stand during the test, and in failing to properly supervise
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him during the test, and that UCI Medical was negligent in failing to properly supervise and train
Nurse Doe, and in failing {o have a physician present during the test. (R. p. 8).

The Summons and Complaint were sérved on Respondents on March 16, 2015. On April

- 13,2015, Respondents moved to dismiss the Complaint for failure to comply with the Notice of

Intent to File Suit and mandatory pre-litigation mediation requirements set forth in S.C. Code

Ann. § 15-79-125 and expert affidavit requirement set forth in S.C. Code Ann. § 15-36-100. (R,

~ pp. 16-17). Respondents filed an Answer to the Complaint with the Motion to Dismiiss, (R, pp.

11-15).
On May 12, 2015, Appellant filed an Amended Complaint on the same facts, but

asserting, that his claims were not for medical malpractice. Respondents submitted an Answer to

- the. Amended Complaint on June 15, 2015. (R. pp. 18-23). On July 14, 2015, the Honorable |

‘DeAndrea Benjamin held a hearing on Respondents’ Motion to Dismiss. (R. pp. 3747). On

October 1, 2015, Judge Benjamin entered an Order granting Respondents’ Motion to Dismiss

and dismissing the Complaint. (R. p. 2). In the Ofdcr, Judge Benjamin found that “PlaintifPs

-claim is ‘medical’ care, thus requiring expert tétimony” and that Plaintiff “failed to comply with

the pre-litigation requirements set forth in 8.C. Code Ann. § 15-79- 125 and § 15-36-100.” (R p.

2). Appellant served Respondents with his Notice of Appeal on October 27, 2015.
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STANDARD
On appeal from 4 dismissal pursuant to Rule 12(b)(6), SCRCP, the appellate court applies
the same standard of review as the trial court — whether the defendant demonstrates the plaintiff

has failed to state facts sufficient to constitute a cause of action in the pleadings filed with the

court. Grimsley v. S.C. Law Enforcement Div.. 396 S.C. 276, 281, 721 S.E.2d 423, 426 (2012);

Flateau v. Harrelson, 355 S.C. 197, 201-03, 584 S.E.2d 413, 415-16 (Ct. App. 2003). The
appellate court is required to view the allegations ?n’ the complaint in the light most favorable to
thev pléintiff and determine whether the facts alleged and the inferences reasonably deducible
from the pleadings would entitle the plaintiff to relief under any theory of the case. G_n'@g_e¥,
396 SC at'281, 721 S.E.Zd at 426. The couﬁ may sustain the dismissal when “the facts alleged
in the complaint do not support relief under any theory of law.” Flateau, 355 S.C. at 202, 584

S.E.2d at 416.
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ARGUMENT

I The trial court correctly found that claims against medical professionals for injurics
allegedly sustained as a result of the negligent administration of a medical test are
claims for medical malpractice subject to the pre-filing Notice of Intent to File Suit
and expert affidavit requirements set forth in S.C. Code Ann. §§ 15-79-125 and 15-
36-100. :

This appeal turns on the distinction between claims for ordinary negligence and medical
malpractice, which is an issue our Supreme Court recently addressed in Dawkins v. Union Hosp.

Dist, 408 S.C. 171, 758 S.E.2d 501°(2014). In Dawkins, the court held that while medical

malpractice claims are subject to the mandatory preJitigation requirements set forth in S.C. Code
Ann. §§. 15-79-125 and 15-36-100, claims against medical providers that sound in ordinary

negligence are not.

The plafntiff in Dawkins filed suit against a hospital for injuﬁes sﬁe susta.ined.whcn she
fell while attempting to usé the restroom in the erﬂergency department waiting room. Id. at 174,
502..iAt the time of the fall, the plaintiff had been admitted by the hospital, but was unattended
and unmonitored, and had not begun receiving treatment. Id. Although the Dawkins court found
that the particular claims in fhat caée soﬁndéd in ordinary negligence rather than medical
malpractice,’ the court observed that the distinction between the two types of claims is subtle, and
that differentiating between them “depends heavily.oh the facts of each individual case.” m.. at

176, 504 (quoting Estate of French v. Stratford House, 333 S.W.3d 546, 556 (Tenn:2011)).

The facts of this case are markedly ‘different from those in Dawkins, This case does not
involve an unsupervised fall that occurred in the waiting room prior to receiving any medical
‘care. Raiher, Appellant alleges that he lost c§nsc_iousness and fell during a medical test
conducted under the supervision of a licensed health care professional, and that tﬁe fall and his

ensuing injuries were caused by the health care professional’s negligence in administering the
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test. Appellant further alleges Nurse Doe’s employer was negligent in supervising and training

her to properly administér the test.
A. Claims for injuries that occurred in the course of medical care that were
allegedly caused by the negligent administration of a. medical test are claims

for medical malpractice. .

Although the Dawkins court did not articulate a test for determining whether a claim

sounds in ordinary negligence or medical ;nalpractice, the two determinative factors that can be
gleaned from the decision are: (1) whether the plaintiff had begun receiving medical care at the
time of the injury; and (2) whether it is alleged that the medical provider negligenﬂ‘y
-administered medical care. See id. at 178-79, 504-05 {“Here, we find that. Appellant’s claim
“sounds m ordinary hegligcnce . .. Appellant’s complaint makes clear that she had not begun
receiving medical éare at the time of her injury, nor does it allege the Hospital’s employees
‘negligently administered medical care. Rather, the complaint states that Appellant’s injury
occurred when she attempted to use the restroom unsupervised, prior to receiving medical care, .
. Accordingly, the circuit éo,urt_, improperly classified Appellant’s claim as one sounding in
medical n:lalpractice ) |

In contrast to Dawkins Appellant's Complaint makes clear that the injury -occurred

* during the ad:ﬁinistration of a medical test, and the Complaint alleges negligence on the part of
UCI Medical and Nurse Doe in administering the test, (R. pp.v 8-9). Simply put, a pulmonary
function test performed by a licensed health care professional as part of a pre-employment'
physicél examination to assess the patient’s physical condition and capabilitie§ is a medical
service. It does not fall within the category of administrative, ministerial, or routine care that the

Dawkins court indicated would give rise to a claim of ordinary negligence. See Kujawski v,

Arbor View Health Care Ctr., 139 Wis.2d 455, 407 N.W.2d 249, 252 (1987) (claim alleging
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injury resulting from medical providcr’s_ failure to use a safety belt while transporting plaintiff
via wheelchair sounded in ordinary negligence), Kastler v. Iowa Methodist Hosp., 193 N.W.2d
98, 101 (1971) (claim alleging medical provider negligently assisted plaintiff while showering

‘sounded in ordinary negligence); Bryant v, Oakpointe Villa Nursing Ctr.. Inc.. 471 Mich. 411,

684 N.W.2d 864 (2004) (ordinary negligence principles applied to claim arising from medical
provider’s failure to protect a patient from getting entangled bet&een the bed rails and mattress).
The above cases cited by Dawkins discuss the distinction between ordinary negligence
and medical malpractice within th;e context of unsupervised falls that oceurred while the patient
was either not receiving care, or was receiving nonmedical, administrative, ministerial, or routine

éare.‘See id. at 178, 504. While these cases were iristmctive for the facts presented in Dawkins

other courts have éddressed the distinction between ordinary negligence and medical malpractice
in cases involving facts more akin to those prcserited in this case, i.é., those involving injuries
that occurred during medical testing wherg the plaintiff’s claims arose from the performance of
medical services. , |

Fc;r example, in Jackson v. Chicago Classic Janitorial & Cleaning Serv., Inc., 355 IIi.
App. 3d 906, 823 N.E.2d 1055 (2005), the court found that claims against an occupétional

therapist for injuries sustained during a Functional Capacity Examination (FCE) sounded in

medical malpractice rather than ordinary negligence. The plaintiff in Jackson was referred to an
occupational therapist for testing to determine her ﬁfmess to return to v?ork. Id. at 908, 1057, As
part of the tesﬁng; the occupational therapist instructed and super\}ised various exercises to
assess her physical abilities. Id. The plaintiff alleged that she sustained a back injury during the
testing as a result of the therapist’s failure to properly administer the test, and the therapist’s

employer’s failure to pro'perlyvsupervise and train the therapist. Id. The therapist moved to
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dismiss the complaint for failure to file an expert affidavit as required by Illinois law in
malpractice cases. The plaintiff asserted that her claims were for ordinary negligence rather than
medical malpractice, and that the purpose of the FCE was not to provide diagnosis or treatment,

1d. at 909, 471.

The Jackson court found that the plaintiff’s allegations — that the therapist was negligent
in how she conducted, supervised and warned the plaintiff throughout the test - raised questions o
of medical judgment, sounded in medical malpractice, and required expert testimony. Id. at

1060-61, 474-75. In making this determination, the court noted that decisions regarding the

_adnﬁnistmtion of an FCE inherently involve questions of medical Judgment, and that analyzing

the standard of care requires the application of distinctively medica! knowledge and pfincipies.

Id. at '1060, 474. The Jackson court noted that this analysis of medical knowledge and principles,

however basic, triggers compliance with the statutory requirements for medical malpractice
actions. Id.
A number of other courts have addressed claims against medical providers for injuries

that occtirred during medical testing and found that the claims sounded in malpractice rather than

_ordinary negligence, notwithstanding that the plaintiff couched the allegations in terms of

- ordinafy negligence. In Moore v. Jackson Cardiology Assoc.. P.A., -- So.3d -, 2015 WL

7729358 (Miss Ct. App. Dec. 1, 2015), the court held that the plaintiff’s claims against a
cardiology practice for an injury sustained when the plaintiff fell from a treadmill during a stress
test sounded in medical malpractice rather than ordinary negligence. The plaintiff couched the

complaint in terms of premises liability involving a nonmedical device, but the court found that

- this did not change the fact that the allegations involved the professional judgment of the
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| cardiology practicé and its nutses, and therefore, sounded in medical malpractice and required

expert testimony. Id. at *2:3,

Sim_ilarly, in Harris v. Steinberg, 819 So.2d 1134, 1138-39 (La. Ct. App. 2002), the court
found that the plaintiff’s claims for injuries he sustained when he fell from a scale at a doctor’s
office .soimdéd in inedic'al_ malpractice rather than general negligeriée. The plaintiff alleged thatv
the doctor and his nurse were negligent in instructing him to stand on the scale without properly-
secunng it, despite knowledge that the scale had the capability to roll. Id. In applying six factors
used by Louisiana courts in distinguishing between ordinary negligence and medical malpractice,
the court observed that the plaintiff was beingvtreated for obesity, which required weighing the
plaintiff to assess his response to treatment, and the incident arose out of plaintiff's professional
relationship'“riih the doctor and would not have occurred had he not sought treatment. Id. at

1139-40. See also Williams-Ali v. Mountain States Health Alliance, No. E2012-00724-COA-

R3CV, 2013*WL 357580, *4-5 (Tenn. Ct. App. Jan. 30, 2013) (plaintiff’s claims for injuries
sustained in fall from an exam table while .undcrgoing a nuclear stress test sounded in medical
malpractice rather than ordinary ncghgence where alleged negligence occurred during the
admmistratlon of the test and mvolved technician’s decision to posmon secure, and momtor the

patient); Grossman v. Barke, 2005 PA Super 45, 868 A.2d 561, 570-71 (2005) (plaintiff’s claims

for injuries sustained after she became dizzy and fell from an exam table during a pre-
examination for a knee replacement sounded in medical malpractice rather than ordinary
negligence).

B. Appellant’s claims against Nurse Doe and UCI Medical would require expert
testlmony on the standard of care. -

A 'pulmona.ry function test examines an individual’s respiratory capacity to determine

whether he or she is capable of performing a defined set of tasks, A physical examination, by its

9

Appendix 078




e

very pature, is a medical evaluation of an individual, Interpreting the results of a physical,
ensuring the multitude of tests are properly performed, and identifying health risks an individual

may exhibit are all necessary components of an accurate and thorough physical examination.

- This is precisely the reason why Appellant’s prospective employcr'requircd that he obtain a

physical from a health care facility such as UCI Medical, If a physical examination did not

require some degree of professional knowledge and skill, any individual or any company could

| perform such testing,

The assignment of any liability to Respondents in " this case clearly hinges on
determinations as to whether the health care p;ofessional properly administered the pulmonary
function test, ahd whether her employer properly trained and supervised her in the administration
of the test. A jury, therefore, must know exactly what a pulmonary function test evaluates, how
the‘tcst works, the proper mechanism for administering the test, whether the patient should sit or
stand during'the test, and any other precautions a health care professional must consider while
conducting the evaluation.'

Appellant contends that expert testimony would not be required in this case because
Appellant and Nurse Doe will be abie to testify about their personal observations during the -
pulmonary function test, and Nurse Doe will be able to explain why she instructed Appellant to
stand during the test. According to Appellant, this testimony, coﬁpled with the jurors’ personal
experiences of becoming lightheaded of witnessing someone else become lightheaded while
blowing up a balloon, will enable a jury to competently decide. whether Nurse Doe and UCI
Medical complied with thé applicable standard of care in the administration, training and

supervision of the pulmonary function test,

10
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What Appellant [eaves out of this ahalysis is that the pulmonary function test is a medical

test that is conducted-under the supervision of a licensed medical professional who relies on her

training and knowledge to make judgment calls about such things as how the patient should be

positioned during the test, whether the patient’s position should be changéd during the test,

- whether and when the breathing exercises should be paused, resumed or discontinued, whether

the patient should be instructed to exert more or less effort during the breathing exercises, how

, closel}" the patient should be monitored and supervised, whether the patient has any physical

limitations that may impact the test or make the patient more or less prone to fainting, and so on.

Indeed, Appellant attributes his fall and resulting injury to Nurse Doe’s decision to ask
him to stand and continue the breathing exercises during the test, and UCI Medical’s failure to

properly train and supervise Nurse Doe regarding the administration of the test. A layman simply

would not have any means of judging the decisions made by Nurse Doe in administering the test,

or the decisiois made by UCI Medical in training and supervising Nurse Doe.

| ’fhese issues clearly fall outside the scope of a jury’s general knowledge or experience,
Without such informatioh,_a prospective jury.would be unable to evaluate whether the health
care professional acted improperly or failed to adhe}e to the “duty of care” required of her'by‘

South Carolina law. This is precisely the reason, as explained in Dawkins, that expert testimony

is necessary in medical malpractice cases.

11
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CONCLUSION
For the foregoing reasons, Respondents respectfully réquest that this Court affirm the

trial court’s order dismissing the Complaint.

-1
D. GARY LOVELL, JR.
WILLIAM J. FARLEY, III
Carlock, Copeland & Stair, LLP
40.Calhoun St., Suite 400
Charleston, SC 29401
(843) 727-0307

Attorneys for Respondents

12
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STATEMENT OF THE CASE

Appellant adopts and incorporates by reference the Statement-of the Case and Facts

presented in his initial brief.! |
ARGUMENT
L RESPONDENTS’ ARGUMENT THAT APPELLANT WAS UNDERGOING A

MEDICAL TEST WHILE INJURED AND THEREFORE ANY ASSOCIATED

NEGLIGENCE IS MEDICAL MALPRACTICE IS AN OVERLY BROAD

GENERALIZATION AND FAILS

As addressed fully in Appellant’s Initial Brief, Appcllant was not receiving medical
care when his injury occurred. Even if it can be cor;strued that Appellant was receiving
medical care at the time of his injury, such care was routine and therefore ordinary
~ negligence.

Respondents predicate much of their Statement of the Case and their Argument on
allegations made in Appellant’s complaint. As Respondents correctly mention near the end
of their Statement of the Case, Appellant filed an amended complaint in a timely manner.
Rule 15, SCRCP makes it clear that the amendment relates back to the date of the original |
 pleadingand therefore this Court should confine their review to the allegations in Appellant’s
amended complaint.

There is no merit to the assertion that a pulmonary function test must be performed

by a licensed healthcare professional as Respondents contend. There are several different

' Similarly, under the Argument section of this Reply Brief, Appellant adopts and
incorporates by reference those arguments raised in his Initial Brief. For the sake of
brevity, Appellant offers the arguments herein as a limited reply to those issues presented
in the Respondents’ Initial Brief.
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types of pulmonary function tests. Spirometry is the most common lung function test and
the type used in the case at bar. Spirometry measures how much and how quickly one can
move éir out of one’s lungs. One breathes into émouthpiece attached to a machine called a
spirometer. The machine records the results. Spirometry can measure many different things
about the way one breathes. Spirometry tests are also performed at home witilout the need
or aid of a licensed healthcare professional. Appellant takes exception to the moniker of
Respondent Doe as “Nurse Doe.” Appellant has no knowle&ge the;t Respondent Doe was a
nurse or a licensed healthcare proféssional.

~ Respondents cite cases from other states in an effort to sway the Court. Dawkins v.
Union Hosp. Dist., 408 S.C, 171,758 S.E. 2d 501 (2014) was decided by'fhe South Carolina
Supreme Court less than twa years ago. The South Carolina Supreme Court cited cases
within Dawkins from other jurisdictions which it found relevant. This Court should not look
to thése out-of-state cases cited by Respondents for guidance as surely, if relevant, they
would have been cited in Dawkins. Dawkiﬁs marked a majér evolution regarding the law of
negligence in Soutil Caroling when it occurs at a medical facility. This Court cannot be
certain that the jurisdictions referred to by Respondents are as enlightened in their treatment
of negligence cases as South Carolina, nor can the Court be certain that the statutes
prbmulgated in these states are identical to those in South Carolina réga.rding medical
negligence versus ordinary negligence.

Notwithstanding, in the event the Court delves into the cases cited by Respondents,

itwill ﬁn& them difficult to reconcile with the current law in South Carolina particularly after

the Dawkins decision. The case of Jackson v. Chicago Classic Janitorial & Cleaning
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Sérvice, Inc.; 355 L. App. 3d 906, 823 N.E.2d 1055 (2005) relied upon 5y Respondents’

‘beginsits analysis' by stating théi the term “medical, hospita} orother healing art malpractice”
must be construed bro;dly. Id. at 1058. Dawkins sets forth no such requirement in South
Carolina. Dawkins says the opposite and narrows the definition of medical negligence by
stating thét routine medical care does not give rise to medical negligence, but instead
ordinary negiigence, The Court would be ill-advised to take this case as being persuasivé_.

The caseof Moore v. Jackson Cardiology Assoc. P.A.,--80.3d- -, 2015 WL 7729358
(Miss. Ct. App. Dec. 1, 2015) provides no guidanéc either. The above case, involved a
motion for summary judgment rather than a motion on the pleadings, While it may be a
subtle distinction, as a result of discovery being conducted, the Plaintiff provided specific
interrogatory ;esponseé that provided a factual basis for a motion for summary judgment by
the befendmt. 1d. at *2, Absent the discovery responses referred to by the Appeals Court,
the outcome éould have been different. The court stated that the facts used to reach its
conclusion were undisputed, In the case at bar, the facts are cléarly in dispute.

Harris v. Sternberg, 819 So.2d 1134 (La. Ct. ;}pp. 2002) should be disregarded by ,
this court as it stétes that “we are cognizant of the principle that limitations on the liability
of a health care provider are special legislation in derogation of the rights of tort victims and
as such, the éoverage of the act should be strictly construed.” Id. at 1137. The Dawkins
case r;iakm no such assertion.

Respondents also rely on Grossman v. Barkg, 2005 PA Super 45, 868 A.2d 561
(2005) to back their position. Grossman actually'bolsters Appelignt’s position regarding

ordinary negligence in a medical setting. It states, in part, that expert tcstifnony is not always

3
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| required if the alleged negligence is ‘obvious or within the realm of a layperson’s
understanding. Nor is expert testimony as to causation required “where there is an obvious
causal relationship” between the injury complained of and the alieged negligent act. Id. at
567, |
II. RESPONDENTS’ ARGUMENT THAT. APPELLANT’S CLAIMS REQUIRE
. EXPERT TESTIMONY ON THE STANDARD OF CARE IS SPECIOUS AND
WITHOUT MERIT
Appellént does not dispute that portions of a physical examination require some
degree of professional knowledgé and skill. However, there are several parts to a physical
examination, many of which are routine and do not require a medical professional. Taking
one’s height, weight, temperature, and blood pressure do not require professional knowledgé.
-Those services render a result which a medical professional can interpret using his
knowledge and skill. A layperson can understand the standard of care and grasp the efforts
taken to obtain readings of height, weight, temperature and blood pressure when explained
by the indiviciual pe.rforming the task
- Respondents are.lobbyihg this Court to view a pulmonary function test as a grandiose
medical test requiring professional skill. Itis far from it. It is a simple exercise wherein an
individual blows into‘a mouthpiece. The spirometer reads the results.. Because this incident
occurred at amedical facflity, someone employed by Respondent provided a mouthpiece and.'
a chair. A pulmonary fuﬁction test that utilizes spirometry can be done at home. Some
musical instruments have mouthpiecgs. A jurycan grasp the concept of putﬁng one’s mouth
aréund the mouthpiece and asked to blow. Appellant has not left_anything out of his analysis

in his initial brief as to this issue as Respondents contend. The pulmonary function test
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utilized by Respondents is not a medical test that must be conducted under the supervision
of a licensed medical professional.?

- Respondent Doe clearly had Appellant seated in a chair to begin the test becausé there
is a risk of dizziness when blowing into a mouthpiece. She then asked Appellant td stand, -
Respondent Doe can testify about her reasons for haﬁng Appellani sitin the chair. Appellant
can testify as to what Respondent Doe told him as.such testimony would be an exception to -
the hearsay rule. Had Respondent Doe not originally put Appellant in the chair, which
demonstrated she knew the risks associated with providing breathing maneuvers while
standing, then Respondents might have had a valid argument as to the necéssity ofan expert
to detail the standard of care. When she asked Appellant to stand, she removed thp
precautionary measure (the chair) and failed to take any precautionary actions, by any means,
to insure Appellant’s safety. For reasons thaf had nothing to do with medical knowledge or
judgc;,ment, she chose to ask him to stand. The standard of care will be established by
Respondent Doe by virtue of the fact that she first had Appellant sittiﬁg in the chair because

she knew he could get dizzy providing breathing maneuvers into the mouthpiece. Expert
téstimonsr is not required to establish the standard of cafe ifthe alleged negligence is obvious
or within the realm of a layperson’s undet'étanding‘ Nor is expert testimony as to causation
required where there is an obvious causal relationship between the injury cofnplained ofand

the alleged negligent act.

- 2Appellant submits that the Court should take judicial notice of this issue.

S
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CONCLUSION
For these reasons, as well as those addressed in the Appellant’s Initial Brief to this

' Court, the trial court’s decision should be reversed.

Respectfully submitted,

South Carolina Bar No: 12413

Kenneth S. Nugent, PC

One Bull Street, Suite 400

Savannah, GA 31401

(912) 790-5811 (Telephone)

(912) 629-9942 (Facsimile)

Attorney for Appellant
Savannah, Georgia

Apdl 4 2016
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Pursuant to Rule 221(a), SCACR, Appellant, Cory McMillan, respectfully petitions
this Court for rehearing of its Opinion No. 2017-UP-145 issued on April 5 , 2017, based upon
the following points overlooked or misapprehended by the Court.

In affirming the decisién of the trial court, this Court found that Appellant’s
complaint alleged medical malpractice and as a result that Appellant failed to comply with
the statutory pre-litigation requirements for medical malpractice. |

Respectfully, this Court may have overlooked the analysis put forth by the South

Carolina Supreme Court in Dawkins v. Union Hospital District, 408 S.C. 171, 758 S.E. 2d

- - 501 (2014). Appellant argued to this Court that the care received by Appellant was routine

and therefore sounds in ordinary negligence. Asa re}sult, the pre-litigation requirements set
forthin 8.C. Code Ann. § 15-79-125 and § 1A5-36-100 were not necessary;

McMillan alleges in his amended complaint that “Pursuant to a request by Doctors
Care employee(s) and/or Respéndent, Jane Doe, MoMillan sat down in a chair placed

adjacent to the spirometer and began providing breathing maneuvers. During the respiratory

_ testing, a Doctors Care employee and/or Respondent, Jane Doe, requested that McMillan

stand up to continue to provide breathing maneuvers. In compliance with said request,

. McMillan stood up and attempted to complete the additional breathing maneuvers. None of

the employees of Doctors Care nor Respondent, Jane Doe, assist.ed McMillan in any way
whatsoever, including but not limited to steadying him or providing for his safety. While
attempting to complete the additional breathing maneuvers, and still standing, McMillan

became light-headed and fell to the ground.” ( R. p. 000020, line 12) -
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The Supreme Court of South Carolina addressed the issue of routine care in the case

| of Dawkins v. Union Hospital District,408 8.C. 171,758 S.E. 2d 501 (2014). The Supreme
Court began its analysis by “acknowledging that ‘[because medical malpractice is a category
of negligence, the distinction between medical malpractice and negligence Clain_iS is subtle;
there is no rigid analytical line separating the two causes of action.” Rather, differentiating
between the tw§ types of claimns ‘depends heavily on the facts of each individual case.”” I4.
at 176. The Dawkins case specifically éocs on to state “However, if the patient instead
receives non-medical, édministraﬁve, ministeriél, or routine care, expert testimony
establishing the standard of care is nof required and the action instead sounds in ordinary
negligence.” Id. at 177 -178. “Thus we emphasize that not every action taken by a medical
profess'ional in a hospital or doctor’s office necessarily implic-atés medical malpractice and
consequently, the requirements of § 15-79-125.”. Id. at 178.

[t seems clear from this Court’s ruling that Appellant was a patient of Respondent.
The word “patient” implies there must be a “doctor” or some other “medicai professioqél”
on the other side of the relationiship. The Supreme Court in Dawkins carefully chose the term
“patient” when it said “However, if the patient instead receives non-medical, administrative,
miﬁisterial, or routine care, expert testimony' establishing the stan&md of care is not required
and the action instead sounds in ordinary negligence.” fd. at177-178, “Thus We emphasize
~ that not every action taken by a medical professional in. a hospital or doctor’s Qfﬁce
necessarily impli_cates medical malpractice and consequently, the requirements of § 15-79-
125.” Id. at 178.

Respectfully, this Court did not weigh the facts alleged by Appellant in his amended
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compla’intvin a light most favorable to Appellant'. Had this Court done so, it would havé
reached a different conclusion. The Appellant was asked to stand after starting in a seated
posiﬁon. The act of standing is as roﬁtine as it gets (for one able to do so). The South
Carolina Supreme Courf would not have taken the time to define fpur classifications of
ordinary negligence versus medical malpractice if the South Carolina Supreme Court did not
deem some allegations of negli genée that occur in a hospital or doctor’s office to potentially
be something other than bmedical malpractice. This Céurt, like the trial judge in the case,

- should have ascertained if the allegedly negligent care administered to Appellant could be

classified esroutine care. The Courtin Dawkins created a test that mandates that allegations
of negligence that occur at a hospital or doctor’s office are to be sifted through to determine

if they could be classified as non-medical, administrative, ministerial, or routine care and

thus ordinary negligence. Reasonable minds can differ as to whether failing to supervise one
asked to stand from a seated position falls into ohe of the four classifications of ordinary
negligeﬁc_e detailed in Dawkins.

If the Court in Dawkins did not expéct the trial courts to analyze the facts of certain
allegations of negligence that occur in a hospital or doctor’s office to potentially be
something other than medical malpractice as Appellant contendé, then wh.y would the South
Carolina Supretﬁe Court bother to detail four classifications of ordinary negligence '(noﬂ-'

medical, administrative, ministerial, or routine care) in the Dawkins opinion? As stated in

! On appeal from a dismissal pursuant to Rule 12(b)(6), SCRCP, this Court is
required to view the allegations in Appellant’s amended complaint in a light most
favorable to-the Appellant and determine whether the facts alleged and the
inferences reasonably deducible from the pleadings would entitle the Appellant to
relief under any theory of the case.
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Dawkins “differentiating between the two types of claims ‘depends heavily on the facts of

each individual casé.”” Id. at 176, Prior to Dawkins, the trial courts detérmined that if a

negligen.t. act occurred at a hospital or doctor’s office the case was ‘one of medical

malpractice. Subéequent to Dawkins, that is no longer the standard applied. Routine cé.re
can occur at a hospital or doctor’s office and sounds in olrdinary negligence.

Here, there are allsgations that routine care was negligently administered to

Appellant. Appellant’s’ injury occurred while he was not being properly supervised. The
Appellant was seated while providing breathing maneuvers. Then Appellant was asked to
stand while providing breathing maneuvers. As aresult, Appellant fell to the ground. This

is a case of routine care gone wrong,

CONCLUSION
Based on the reasons set forth herein and the afguments raised in the Final Brief of
Appellant aﬁd Final Reply Brief of Appellant, Appellant, Cory McMillan, respectfully
requests that tlﬁs Court grant his petition for rehearing, |

Respectfuliy submitted,

LI
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Savannah, Georgia (912) 790-5811 (Telephone)
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April 17,2017 Attomey for Appellant
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THE STATE OF SOUTH CAROLINA . :
In The Court of Appeals RE CEIY ;ED
of B ¥

APPEAL FROM KERSHAW COUNTY - '
Couirt of Common Pleas APR 14 2017

Fifth Judicial Circuit R
12 Judiciel Creu SC Coutt ¢: Appeals
DeAndrea Benjamin, Circuit Court Judge

Appellate Case No. 2015-002260
- Unpublished Opinion No. 2017-UP-145 (filed April 5, 2017)

CORY MCMILLAN, Appellant,
V.
UCI MEDICAL AFFILIATES, INC., d/b/a ~ Respondents.
DOCTORS CARE and JANE DOE,
CERTIFICATE OF SERVICE

The undersigned certifies that he is the attorney for Appellant in the within matter aﬁd
that the Petition for Réhea_ring of Appellant, was served upon all partics, by depositing a copy
of same in the Unitgd States Mail, with sufficient postage affixed thereto, addressed as
follows:

D. Gary Lovell, Jr., Esq.
Carlock, Copeland & Stair, LLP

40 Calhoun Street, Suite 400
Charleston, South Carolina 29401

LN

hmes J. E '

Aptl 17, 2017
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- The South Carolina Court of ppeals

Cory McMillan, Appellant,
V. |

UCI Medical Affiliates, Inc. d/b/a Doctors Care and J ane
Doe, Respondents. :

- Appellate Case No. 2015-002260

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearmc Accordingly, the
petition for rehearing is denied.

Ol (' -,
Cjﬁﬁxffﬂf%w@ :

Columbia, South Carolina

ce:
James Joseph Kasprzycki, Jr., Esquire : _
Dennis Gary Lovell, Jr., Esquire _ : F”—ED
William J osepl‘g Farley, IH Esquire .

The Honorable’DeAndrea G. Benjamin /m% _ ZQ’ : &_ ﬁ:z
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