THE STATE OF SOUTH CAROLINA
In The Supreme Court

RECEIVED
JUN 15 2017

APPEAL FROM KERSHAW COUNTY

Court of Common Pleas

S.C. SUPREME COURT

Fifth Judicial Circuit

DeAndrea Benjamin, Circuit Court Judge

Appellate Case No. 2015-002260
Court of Appeals Order filed April 5, 2017

CORY MCMILLAN,
v.

UCI MEDICAL AFFILIATES, INC., d/b/a
DOCTORS CARE and JANE DOE,

Petitioner,

Respondents.

AMENDED APPENDIX

James J. Kasprzycki

South Carolina Bar No: 12413
Kenneth S. Nugent, PC

One Bull Street, Suite 400
Savannah, GA 31401

(912) 790-5811 (Telephone)
(912) 629-9942 (Facsimile)
Attorney for Petitioner

D. Gary Lovell, Jr.

William J. Farley, III

Carlock, Copeland & Stair, LLP
40 Calhoun Street, Suite 400
Charleston, SC 29401

(843) 727-0307 (Telephone)

. Attorneys for Respondents



10.

11.

12.

13.

14.

15.

16.

17.

Cover Pageto Recordon Appeal ................ I R AR 1
Index toRecord on Appeal . ... ... .. i 2
Order of September 29, 2015 Granting Defendants’ Motion to Dismiss ............ 3
Civil Action Coversheet filed February 24,2015 ...... ... .. ... ... .. ... ... 4-5
Plaintiff’s Complaint filed February 24,2015 ...... ... .. ... .. ... .. ... ... ... 6-11
Defendants’ Answer to Complaint filed April 21,2015 .................. ... 12-16
Defendants’ Motion to Dismiss filed April 21,2015 ........ ... ... ... ... ... 17-18
Plaintiff’s Amended Complaint filed May 13,2015 ......................0. 19-24
Defendants” Answer to Plaintiff’s Amended Complaint filed

June 17,2015 ..o 25-29
Defendants’ Memorandum in Support of Motion to Dismiss filed

JUuly 13, 2005 o 30-37
Transcript of Hearing on July 14,2015 . ... ... ... ... . o it 38-49
Final Brief of Appellant filed April 6,2016 ....... ... .. .. .. ... ... .. .... 50-66
Final Brief of Respondents filed April 11,2016 ............ ... .. ... ... ... 67-83
Final Reply Brief of Appellant filed April 6,2016 ............. ... ... .. .... 84-94
Opinion ‘Afﬁrming Decision filed April 5,2017 . ... ... i 95-96
Petition for Rehearing of Appellant filed April 18,2017 ................... 97-102

Order Denying Petition for Rehearing filed May 19,2017 ..................... 103



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM KERSHAW COUNTY -
Coutt of Common Pleas '
Fifth Judicial Circuit RBCEIVB
DeAndrea Berjamin, Circuit Court Judge APR 06 2016

SC Court of Appeals

Appellate Case No. 2015-002260

CORY MCMILLAN, Appellant,

UCI MEDICAL AFFILIATES, INC., d/b/a Respondents.
DOCTORS CARE and JANE DOE,

RECORD ON APPEAL -

James J. Kasprzycki
South Carolina Bar No; 12413
Kenneth 5. Nugent, PC
One Bull Street, Suite 400
Savannah, GA 31401

© (912)790-5811 (Telephons)
(912) 629-9942 (Facsimile)
Attorney for Appellant

D. Gary Lovell, Jr.

William J, Farley, I

Carlock, Copeland & Stair, LLP
40 Calhoun Street, Suite 400
Charleston, SC 29401

(843) 727-0307 (Telephone)
Attorneys for Respondents

Amended Appendix 001

e




10.

INDEX

Order of September 29, 2015 Granting Defendants’ Motion to

Dismiss......oooi 000002
Civil Action Coversheet filed February 24,2015 .. ... ..... ... 000003-000004
Plaintiff’s Complaint filed February 24,2015 ................ 000005-000010
Defendants” Answer to Complaint filed Aprit21,2015 ....,... 000011-000015
Defendants’ Motion to Dismiss filed April21,2015 .,........ 000016-000017
Plaintiff’s Amended Complaint filed May 13,2015 ........... 000018-000023
Defendants’” Answer to Plaintiff's Amended Complaint filed

June 17,2015 oo 000024-000028
Defendants’ Memorandum in Support of Motion to Dismiss filed

Ny13,2015 oo 000029-000036
Transcript of Hearing on July 14,2015 ,................. ... 000037-000047
Certificate of Counsel .................................. ... 000048

Amended Appendix 002 00600 1




TORM 4
STATE OF $OUTH CAROLIN, JUDGMENTIN A CIVIL CAsy
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FOR MANDATED ADR COUNTINS ONLY
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STATE OF SOUTH CARDLINA

) INTHE COURT OF COMMON PLEAS
JOUNTY OF KERSHAW ) FUETLL TUDXCIAL CIRCULT
)
CORY MoMILLAN, )
)
Plafniiff, - ) COMPLAINT
) (uty Trial Demunded)
vs. )
) WIs-CPos 1Y B
UCE MHEDICAL ARFILIATES, INC, d/s ) : gﬁ*%‘j ™
DOCTORS CAREand JANR DOE, ) ﬁlﬁf EE 2
) e 0 o
Defendlunts, ) gaf i
. I:'P?, X e
| TR
Sl ¥
The Plalntief would respecttully show unto the court and allego as Eol.lows?’-}”" eg B

PARTIES, JTURISDICTION & VEN Up
[ That the Plalnifr, Cory MeMillag,
Alleudale, Swte of South Caroliog,

is 0 citizen and residont of the Clouaty of

2, Thatthe Defiendant, UCT Medical Affillates, Tne, /g Doctots Cae,

Is & foreigy
cotporation, ovgantzed and exlsting under the laws of the

State of Detavire snd bs suthorized o
cotduct business ta the State of South Caroling,

¢} Dsfendant, UCI Medica! Atfiliates, Ine. drv/e Doctors Care wiit herslalior be

refored to as “Dactors Core,”

/

4, That ot all times relovant heteto, Defendant, Doctors ¢

are, by ood theough {4
ngents aud/or employdes, provided services by Plaintil¥, Cary MaMillan, «t iis hanfthoure faoility

focatad In the Couaty of Ketshaw, Stato of Sautl Carolina,

5. That the Defendant, Jane Doe, Is an ngent and/op caiployse al Defondant, Dactory
Caee and at all tes

relovant hereto, provided services ta Plaintify, Cory MeMillan, of e

Doctors Care Meility located it the Counly of Kershaw, Stut of South Caroling.
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6, Pacagraphs 1 through 8 of PlalaifPs Complaint ure Incorporated herely by
reference, asif fully sol forth verbatlm,

7. Oun Juae 29, 2012, Plaintiff, Cory MeMillan, astived at the Doctars Care faoility
to complete a pre-employment physical oxam,

8. At nll times televent hersta, Flaintiff, Cory McMiltén, Vs an invitns of
Defendant, Doctars Care, i |

9, As pad of the pre-employment physioal exam, Plalntift, Cory McMillan, yas

tequired to comploto a resplratory olsarance physieal by poviding different breathing manenvers

through a splrometer device,

100 Avall Hmes relovant beveto, duelip Plalud sty initlal pro-employment ph).rslc.a.[
exant, Defeadant, Doctoes Care, did mot bave u licensed physicinn prasent,

1% Pursuant to 4 roquest by Dostory Care enployee(s) and/or E'Jsfcndsmt, Jute Do,
the Plalatiff, Cocy MeMillan, sat down jn g chalr placed adjacent to the splrometee deviee aud
began providing diftsront beeathing manouvers,

12 Plalotiff I3 Informed agd beliovos that the el was placed adjacant io the
splrameter davico as rospitatory tesling is 4 procedure that should vot b conduoted fy g ngy,.
seated position,

13, - During the tespiratoty teating, a Dowtors Cara entployea(s) and/ae Defeadant, Jap,
Dae, requested that Plaint#f stand up,

(. In complisnce whh syid request, Plaintilt, Cory MeMilln, stood up gugd

altempted to complete sevaral breathling wauweavers,
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15, " While aflemptlng to complels the breathing mansuvew, apd sl standing,
Plainift, Cory MeMitlan, Jage consclousness and ful] to the geound,

16, Once Plajaufe Coty MeMitlan, togalnad consulousuess, e wag eseorted by
etuployecs and/or agonts of Doctory Care to an pxam roouw,

7. While tn the eyam room, Plaintitr c&uptnined of nook and bagl pain g

d wag
briefly examined by ote of the Dootg Cere plysleimns,

1&  Upoa conpletlon of (he exa, & physielon suporvised PLaintlff wiille he

completad his pre-employment physical exarm,

19 A couple days Bollowing the fall, Piningier began cxpetientlng vevepe pala in hig

ueck,
20, Plamder souglit treutment for g,

20, Plaintife way dingnoged with o cervieal finsturs quq testislerred to g veatby

hospital Lor advarced treatment,
NEGLIGENCE A% 70 BEreND ANT JANEDOE

22 Dangraphs | through 21 of Plalatifeg Complaint arg itcotpornted horeln by

teference, gg IF Bully sst foethy verbatim,

23, That, Defendas Jage Dos, was, at the time and plaee abo Ve-mentioged, aegligeny,

careless, grogsly uegligonl, reckless, wanton and wWilliul in any oo g tteee of the following

particulnes;

i In that Defendant Jana Dog, fulled & salely and propely supervisy and/og
moittlar the Pluintifr whily adruledstarineg o pee-coployment pliysioal exnay

which s knows or stiould have beew known ¢o cavse dizalnesy aug
fiuthoss,

b By instueting Dliutnsifr to stand whife adinlnlstoring the pre-antployment
phiysleal exam:

Amended Appendix 008
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¢, By Instructing Plaluiff ¢ wiand without providing mensures to BOsIY
Plalutiff would not fall to the ground:

d. By insteveting Plalntife (o stand witheut secking the assistouce of g o
workee to superviss the Platn HiR

¢ Ly that Defendant fano Doe, fatled 1o nso the dogres of cautlon and cure
that & reasonnble and prudent porson would have used tnder ghe
ciroumstances then and thee prevalling,

£ In ?ther ways and pactloulars that tmay by shown through diseavery ang
tefal;

fny or all of whiclr wers the direet qud proximate causs of the darnges and Injurles suffurag by
the Plalaliff hevetn, sald aots balng {1 vivletion of the sututary and common laws of e State of
South Carolfnn,

240 That, as a dicect and proximate ssault of tho nogligenoe, toeklessnass, willfilnags,
and waatonness, of Delendant, Jane Doe, n aforesadd, Lhe Platndl(s, Cary MeMillan, sufforeq
great bodily infury, suffered porsatial injurtes, toored oxpensive tedical, doctor, hospley)
nuesing, and drug bills, suffere pulu gad montal anguish, saffered lost wages, suffered.
impalemend, anxlely, incovvenlonce gnd will confaue to sulter sarac i the filuey; afl ¢

Plalntfl"s general dantages and detelment,

NEGLIGENCE AS TO DEFENDANT DOC TORS CARF,

25, Puragraphs | tt‘rmugh. 24 of Plautitpy Complaine gre incotporated horely by
tofareuce, as if fully set forth vorbatitn, .

26, Dofeadant Dostors Care, was, at (b time and placs above-tuenttaned, nogligent,
cnveless, grossly negligent, reckless, wanton and wiilitul {0 nay ons or morc of the foHowiyg

partioulars:
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8 Iy that Dofendant Doctory Care, faflad to make quity &s (o the ol ltlag of
Dofendant Jane Doe, 19 safely and properly supervise the Platniien

=

In that Defondant Dootory Caro, falled o propeely supeevise Dofaudmns,
Jano Doe;

¢ Tt that Defendant Dootors Cace, falled to properly train Dofeadant, Jane
oe

d In tailing to have n Hodnsed Physlelin pregent while adminislering e [1tew
entployment physiea! oxars;

e, In folling to use the degree of care o cautlon that o Masonable ang

prudstt omployer would have used undee the ofveumgstumees et and (hope
prevailing;

£, Ln othor ways and partloulary that tmay be shown tlrough dlscovcry atxd
trial:

uny or all of which wers the divoct and proximate cause of the damages and Injucles sulfeced by
the Plaindtfr hecetny, sale aots being In viglndon of the Stntvtory and svumion [aws of the Statg of
Soutl Carolina,

27, ‘That, 85 & dicect and proxinste vesult of the negligence, rcckloﬂsness; Witlfulnogg,
and wantonncss, of Defeadant, Dactors Care, ag rforagalid, the Plalutief, Cory MeMillan, suf; {aroct
great bodily injury, suffeced persanal Injuries, fnoumed ekpenslve modival, doctor, bospital,
nuwsing, {md deug bills, suffered pain and mentyl angulsh, suffered fou Wagos, suffeced
Umpatiruct, auxdsty, ncanvenience and WUl cautinue to suffer same Iy the future; alf gy
Plaintiffs general datages sid detrimen,

28 As n result of the netg o Defendant, Doctors Cate und Dofendant, Jaue Dae,
which aiv chargeable againg Defeuduar Doctors Caro, undar the doctrine of respondeat superior,
as get forlly abave, Dlainti(f is informed and belisvey that by s entided to gn award of actyg

damages,
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WHREREFORE, {he P(arntiﬁ"pmys for fudament ngalis

actual damages to be delermained by a jwey, for the conts of this netlon, pnd fop such oflicr and

luethor rellef ng this Coyst tight deam fust and proper,

Februm‘yr?? 2015
Savanal, Geaaryln

- ) e

b Bar No: 17413
Attomay for Plaingifr

Que Bull Stroot, Sults 400
Savanual, GA 31401

(012) 447-5984 (elephone)

(912) 447-0192 (Facsimilo)
jkﬂspmyc!d@attm'neykenuugenf.com
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STATE OF 8OUTH CAROLINA " INTHE COURT OF COMMON PLEAY

FIPTH JUDICIAL DISTRICT

COUNTY QF KTRSHAW CASENO.: 2015.CP.28.174
CORY McMITLLAN,

Plalniify, COMPLAINT
Vs,

UCH MBDTCALAFFILIATES, INC,, d/b/a
DOCTORS CARE nud JANE DOE,

3
.7
a0

 an-atd

b

)
)

)

)

)

; PEFENDANTS’ ANSWER TO PLAINTIpprg
)

)

)

)

)

"
": : .
T Sve
Aoty

>

v

Lo

; R

N, N

Defondants, ) M e
_— ) T

»
e
b4 it
S

p

ZE o
NOW COMES Dsfendants U Medical Affiliates, Ine, (“Defendan) UCIand Jadg
' %)
Doc (“Defendant Doe™) (collectively reforred to ng “Defendants™), by und through the
undersigned coungel, and hewby prosent their Answer and show thiy Court as follows:

FIRST DEFENSE

Al all times relevant to the matters complained of In the Complaint, Defendants exerciseqd

the degree of skill and care required of (heny by law,

SECOND DEFENSE

The ron-economie damages claimad by Plalntiff are limited in unoynt under law,
THIRD DEFENSE
To the extert Plaindfr aaserts a claim for punitive damages, such damages are limited in
amount under South Carolina [ay, Furtlier, the pleadings and evidence {oll to support & ¢lain far

such damages,

FOURTH DEFENSE

Any alleged ctalm for punltive dumuges assetted against Defendants violates their righty

& guaranteed under (e Constitutions of the United States and the State of South Carofing,
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IIVTH DEFENSE

To the extent shown by the evidence, tha negligency of Plaintiff proximately caused his
alleged lijuries and ddmages,
SIXTH DEFENSE
The allegationa set forth in the Complaint il to siste a clajm upon which rolief may b
granited by this Court, Thetefors, (he Complaint must be dismissed pursuant to Rule 12(bX6) of
the South Carolina Rules of Civil Procedure,
SEVENTH DEFENSE
There is no causal comaection between any alleged scts or omissions on ¢he part of
Defendants und the tjurtes and damages alleged by Plaineisy,
CIGHTH DEFENSE
The Complaint must be dismiysed for Rilug to contemporancously file an expert
affiduvit pursuant to 8.C. Code Ann, §§ 15-79-125 und 15.36-100.
NINTH DEFENSE,
The Cormplalnt must be dismissed for failure {0 peeviausly file a Notice of Intent to File
Suil or pacticipate in ranndatory pre-litigation mediation es set forth in 8,C, Code Aun, § 15-79.
1‘25.
TENTH DEFENSE
The injurics aud damages alleged by Plalntifi wory (he result of his own neglizence, and
thus his claims are burted as matter of faw in whele or i purt, Any negligence of Befendants,
whichi is explicitly denied, was less than that of Plaintlfps neghigence.

ELEVENTH DEFENSE

Defeadanls respond to the number allegations of the Complaint as follows:

2. ]
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I Defendanls {ack sufficient information to form a belief as (o the fruth of the

allegations sel forth in Parugrupl 1, There(ors, thogs alleggtions can neither be admilted por

denied at this vime,

2, In response to Paragraph 2, Defandants admif that UCT Medical Affitiates, Ing, §y ‘

# forsign corporation, arganized and existlng under the faws of the 8tate of Delaware and {g
uuthorized to conduet bysinesg In the State of South Caroling, Al remaining allegations of
Parageaph 2 are denjed,

3, fu response to Paragraphs 3 ang 4, Defendants admit that some agents or
employees of Defendant U provided medical services and cere 1o Plaintifl' ay jtg factlity in
Kershaw County, South Carolina, All temaining allegations of Paragraphs 3 and 4 are denied,

4, In response 1o Parageaph 5, Defendants admil fhat 5 non-medical dagtop
healthenre profcssional'. agent, or employee of Defendaat Uy provided sorvices to Majnsify at {1y
lucility looutod in Kershaw Countty, South Carolina, Al remalning aliegatlons of Paragrap); 5

are denled,

5, In tesponse to Pucagraph 6, Deferdanis te-alloge thelr responses 1o Paregeaphs 1.5
and incorporate the same ag if fully sel forth heroin, »

6. In response to Paragtaph 7, Defendants ademit that Plaing sy received medical care
at a facility of Defendant Uor that inciuded 3 peo-employment physica! exan, All retaining
alfegations of Puragraph 7 are denieq,

7. Defendants deny the gf legntions set furth in Paragraph 3.

8. Upen infortnation and belief, Defendunts admit the allegations set forth in

Pamgrgph 5,

9. Detendants duny the nllegations set forth in Paragraph 19,

3.
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(0. Défendants lack sufficient information 1o form & bellef as to the ik of the
allegations set forth in Paragraph 11, Therafore, thoge allegations can neither be admiited noy
denied al (hls tmo,

. Defendants deny ahe wllegations set forth in Paragraph 12,

12, Defendants Jack sufticient information to form e belief as to the truth of the

allegations set forth in Poragruphs 13, 14, £5, 16, 17, 18, 19, 20, and 21, Therefore, those
allegatlons can neither be admilied nor denied at this time,

t3,  Inresponse to Paragraph 22, Dafendants re-atlepe their responses to Paragraphs 1.
21 and incorporate the samo as if fully set focth hevein,

4. Defendants deny the allegations set forth in Paragraphs 23 and 24,

15, Inrespanse fo Paragraph 23, Defendants te-allgge their responges (o Paragraphs |-
24 and incorporate the same ng if fully set forh bereln,

16.  Defeadants deny the allegationy sef forth in Paragraphs 26, 27, and 28,

17, Defendmlts.dcny cach and every allegation not specifically responded to iy the
preceding puragraphs of this Angwer, |

WHEREFORE, having fully responded to the Compleint, Defendunts respectiully request
that they be dismissed wilh prejudice and that all costs be taxed against Plaintiff, Defendantg

further demand & jury trial af the eppropriale time,

[SIGNATURE BLOCK ON FOLLOWING P4 GE]

-4- .
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40 Calhoun Struet, Suite 400
Charleston, South Caroling 29401-353]
- 843-727-0307

Rospeet(ulty submitled,

CARLOCK, COPBLAND & STAT, L.L.P,

D.QARY LO 5LL, IR,
State Bar No,: 69293

WILLIAM }, FARLEY, Il
State Bar No.: 101033

Atrorsigys for UCt Medleal Afflliates, Dig, @
Jane Dpe

-5
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STATE OF SOUTH CAROLINA

INTHE COURY O COMMON PLEAS
FIFTH JUDICIAL DISTRICT

)
)
COUNTY OI' KERSHAW i CASE NO.: 2015-CP-28-1 74
CORY McMILLAN, )
) MOTION TO DISMISS
Plaintl, )
Vs, ; 5{1,‘::‘:} ;:
She .8
UCIMEDICAL AFFILIATES, INC,, d/b/s 3 o
DOCTORS CARE wnd JANE DOE, ] g o
g
Defendants, ; SEE &
) £ e

TO;

JAMRS J. KASPRZYCK], ESQ, ATTORNBY FOR PLAINTIFF
NOW COMES Defendants UQ) Medical Affiliates, Inc. ("Defendant UCT} ang Jane

Doe (“Defendant Doe™) (eollectively reforred o a3 “Dchndants”), by and through the

undetsigned counsel, and hereby mave {his Court for an Order dismissing this case with

prejudice pursuant to Ryle 12(bX6) of the South Carolina Rules of Civil Frocedure, This Moty

is based on the following grounds:

I, The Complainl fulls to state 2 elaim upon which rslief can be geanted;

2. The Complaint is based on elaims of modion] negligence and Pluintiff fay failed o

comply with the expert affidevit requiretments set forth in S.C, Code A, §§ 15.79.

125 und 15-36-100; and

+ Plaintff has falled 16 Comply with the Notiew of Intent to File Sult and mandatory

pre-litigntion mediatioy requirements set forth jn §.C. Code Ann, § 15794125 oy

clatms arising from alieged medicnt negligence,
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This Motion [y supported by Plalnilff'g pleadings, Defeudants’ Memorandum bin Sussport
to be submitted at a Jator date, and mny olhor evidonse whietr may be provided prior 1o the
heén’ng on tiis Motion,

WHEREFORE, Defendants respectiully request thal this Court grant their Motion 1o
Dismiss with prefudice, that all custs ba taxed apainst Plaintift, and for such other and fyrthey
teliefas this Court deops justand peoper,

Respectiully submitted, '
CARLOCK, COPELAND & STAIR, L.L.2,

By

dtate Bar No.: 6929

— /
D, GARY Lovex,h.}}xﬁ

WILLIAM J. FARLEY, 11{
State Bar No,: 101013

Alterneps for UCE Mediznt Alfiliates, Inc, aug

Jane Dog
40 Calhoun Street, Sutte 400
Charleston, Sopth Caroling 29401.353(
843-727-0307
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STATE OF SOUTH CAROLINA

) IN'THE COURT oF COMMON rLEAg
COUNTY OF KERSITIAW ) FIFTH JUDICIATL, CIRCUIT
T e T e e e ) CIVIL ACTION NO. 2015-CP-28:174
CORY McMILILAN, )
)
Plaintiff, ) AMIENDED COMPLAINT
) Jury Trial Demanded 0L,
(Jury )
Vs, : ) i F
) A
UCTMEDICAL AFFILIATES, INC, d/b/s ) EEr. -
DOCTORS CARRE and JANE DQE, ) ol w1
) Goo g
Defendants, ) 25" w0
Al Wy
e T, 5/1 L — "l',)
. o [V
The

Plaintiff would respectfully show unio the conrt and allege as foll

PARTIES, JURISH! CTION & VENUER

1. That the PlainfifT, Cory McMil

Ows:

lan, iz @ citizop and resident of (he County or
Allendale, Stato of South Carolina,

2, That the Defendant, UCT Medical Affiliates, Ine, d/b/a Dectors Cate, is a

cotporation, organized apd existing undey the laws of (he State of Delawars
P s

and is authorized to
conduct business in the State of South Carollng,

3. Detendant, UCT Mcdiczf{ Aftiilates, Ing, d/b/a Doctors Care will herefnafiey be

referred o as “Dogtors Care,”

4, That at all times relevant heroto, Dcﬁ:nd_ant_, Doctors ¢

are, by and larough jts agents

and/ar employees, provided noz-tacdical, administrative, minlsterial, or routine cars fo Plaintif,

Cory MeMtllan, et its healtheare facility located in ¢

1 County of Kershaw, State of South Carofipy.

5. ‘That the Defendant, Fang Do, is an agent and/or ec'nployee of Dofendant, Doe(oys

Care, and at a!] timos televant hersto, provided non-medical, administrative, ministerlal, oy rotitine

e e T e,
e o o P gty sma e M vy

Amended Appendix 019

b A T

e ez -




care to Plaintiff, Cory MeM illan, af the Doctors Care fac; lity located in the County ofKer'shﬂ.w, Statz

of South Carolina, -~ -+ -

6. This {s not an action for medical malpractico,
FACTS
7, Paragraphs | through 6 of Plaintifrs Complaint are incorporated herein by reference,

as il fully set forth verbalim,

8, On June 29, 2012, Plaintiff, Cory McMillan, acvived at the Doctots Care facllity to

complete a pre-smployment pulmonary function test ("“PET™),

g, On June 29, 2012, Plaintiff, Cory MeMillan, was 1ot sceking medical treatment op

medical care,

10, OnJwe 29,2012, p laintift, Cory MeMitlan, did not teccive medioal tecatment o

medical care,
1, OnJune 29,2012, Platnti {f; Cory MeMillan, was not g patient of Doctors Care,
12, Atall thmes roleyant hereto, Plaintify Cory McMillan, was an vitee of Defendant,

Doctors Care,

13, Aspart of the pre-employment PFT, Plaintiff, Cory MeMitlan, was required to

breathe ints a spirometer,

14, A pre-einployment PFT ig pot edical procedugre,

(5. A pre-employment PFT js ot required to be administoreg by u playsician;
thevelore, none of the ctnployees of Doctors Care present during the PTT were physicians not wag

Defendant, Jane Dos,
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16, Pursvanttoa request by Doctors Care employes(s) and/ar Defondans, Jane Dae, the

Plalntif, Cory MeMillan, sat dows in achair placed adjacent 1o the spirometer and began Providing -

breathing maneuvers,

17, During the respiratory lesting, & Doctory Care employee(s) and/or Defendan, June
Doc, requested that Plaintiff stand up to continus to provide breathing manenvers,

18, In compliance with ssld request, f’!aintiﬁ’, Cory MoMillan, stood up and atlempted

to complote the additional breathing maneuvers,

19, Noneofihe employees of Doctors Caro nor Dofeudant, Jans Doe, asgisted Plaintify -

Cory McMillan, in any way whatsoever, inctuding but not limited to steadying him op providing for
his safety,

20, While attempting to complete the additional breathing maneuvers, aud still standing,
Plaintiff, Cory MoMillan, became light-headed and fall to the ground,

2L Acouple days followlng the fall, Plaintifr began experiencing sevore painin hisneck,

22 Plaintiff sought treatment for sarne,

23, Plaintiff was diagnosed with & cervical fracture,

NEGLIGENCE AS TO DEFENDANT JANE DOR

24, Paragraphs | through 23 of PlaintifPs Complaint are incorpozated herein byreference,
a3 if fully sct forth verbatin,

25, That, Defendant, Jane Doe, was, at the time apd place above-meationed, negligent,
careless, grossly negligent, reckless, wanlon and wiflfl in Ay one or more of the following

particulars:

4. In that Defendant, Jua Doe, failed to safely and propetly supervise and/op
mouitor the Plaintiff while ndaninistering the pre-employment PPT

¢
2
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b, By lnstructing Plaintiffto stand whileadminister{ng the pre-cinployment PRT
after initially instructing Plaintiff o remain in a seafe position;

¢, By instructing Plaintiff fo stand without providing measures to insure
Piaintiff would not fall to the ground,

d. By instructing Plaintiffto stand without seeking the assistanco ol8 co-workep
to supervisc the Plaintifr, '

e, Int failling to take any precautionary actions, by any mesns, to insure
Plaintiff’s satety;
£ In that Defendant, Jans Dog, failed touse the degree of caution and core that

a reasonable and prudent person would have used under the citcUmstancsg

then and (here provailing: .

g, It other ways and particylars that may be shown through discavery and trial;
any or all of which were the dlrect gnd proximate cause of the damages and injuries suffered by the
Plalntiffherein, said acts being in violation of the stalubory and common laws of the State of South
Catoling,

26, That, as = direct and proximsle result of fle ordinary negligence, recklessness,
willfulness, and wuntonness of Delendant, Jase Do, us aforesaid, the Plalniifr, Cory MeMillan,
suftered great bodily Infury, suffeced personal injuics, incyrrad expensive medical, doctor, hospital,
nursing, and drug bills, suffored pain and mental anguish, sutfared lost wages, suffered impairment,
anxiety, inconvenlence and will continue to sitffer same In the future; ull 1o PlalntifPs general

darmages and detriment. -

NEGLIGENCE AS TO DEFENDANT DO CTORS CARE
27 Parograplis I through 26 of Plaintifs Complaintare incorporated herein by veference,

as iF fully set forth verbatin,
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- 28, Defencdant, Doctors Care, was, at the time and place abov*-zncntioncd, negtigcm,

© oareless, grossly negligent, recklegs, wanton and willful in fny one or wore of the following

patticulats:

a, Inthat I Jefendant, Doctoys Cae, failed to make Inqulty ag 1o the abilities of
Defendant, Jage Doe, to safely and nropetly supervise the Plaintits;

b, In that Defendant, Doslory Care, failed to properly supervise Defendant, Jne
Doe:

e Inthat Defendant, Dooloys Care, failed to properly train Defendant, Jane Doe;

d In that Defondant, Doty Cate, friled 1o sulely and properly superyise
and/ar monitor the Plafntiff while adminigtering the pre-employment P,

e, By instruoting Plaintiffeo stand while sdministering the pre-crployment ppy
after initially instrueting PlaintifF to remain in a seated position;

f By instructing Plaintif to stand withoyt providing measures to insuys
Plaintiff would not fall to the ground:

g, By instructing Plaaticr 1o stand without secking the assistance of gfhep
Doctors Care employees to supervise the Plaintift,

b, In falling to talce anty precautionary actions, by any means, to lnanre

Plalntifes safety;

-

In failing to uso the degroe of cage and caution that u reasonable and prudent
employer and/or individya) would have used under the circumstances (hen
and therp prevailing,

J It other ways and partipulm*s that may be shown through discoveyy and tefal;
any or ell of which were the direct and proximale cause of the damages and injuries syffared by tha
Plaineiffhcrcin, said acts being in violation of the skitutory and common laws of the State of Souih
Carolina,

29, That, as a dircel and broximate result of the ovdinagy negligence, reck lessness,

willfulness, and wanton ness of Defendant, Doctors Care, as atoresald » the Plalntitt, Cory McMil lan,
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suffered great bodlly infury, suffere personatinjurtes, ncurred expensive medical, doctor, hospital,

nursing,-and drug bills, suffersd pasn and mental angulsh; suffered Jogt wages, suffered impairehant -

aaxiety, lnconventence and will continue to snffer saime in the future; all to Plaintiff*s genery]-

damages and detriment,

300 Asaresult ofthe aots of Defendant, Dootors Care, and Defendant, Tang Doc, which

are chargeable agalnst Defendant, Dostors Care, under the dootrine of respondeat superiol, as gt

forth above, Plaintiff is tnformed and believes thal he is entitled to an award of aotyal damages,

e S€VHIEREFORT, the Plalutife brays for judgment against the Defendants in an ampypt of

~actual damages fo be determined by a jury, for the cogts of this action, and for sych other and
further relief as this Court might deem just and proper,

May 12, 2015

Savanneh, Georgla F
famef I K

sprzyeld, T,
South*Cereling Bt No: 12413
- Attorney for Plaintiee

One Bull Street, Sulte 400

Savannah, GA 31401

(912) 447-5984 Telephone)

(912) 4470192 (Facsirnile)
jkasp:zycki@ttomeykcnnugeni.com
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STATE OF 8OUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FIFTH JUDICIAL DISTRICT
COUNTY OF KERSHAW g CASENO.! 2015-0D-28-174
CORY MeMILLAN, )
; DEFENDANTS' ANSWER TO PLAINTIFI'S
Plaintiff, ) AMENDED COMPLAINT "
3 S
. v, —
UCI MEDICAL AFFILIATES, INC., d/a ; ’ !

DOCTORS CARE und JANE DOE,

LFEN
W
At
L]
{ei
v

o

Delendants,

85 :3 {¥

)
)
)
)

NOW COME Defendants UCI Medicy! Afflliates, [ne, ("Defendant UCH™) and Yane Doe
(“Defendant Doe™) (collectively vetarred 1o ag “Defendants™), by and through the undersigned
counsel, and bereby present their Answer to the Amended Complaint and show tiis Court ag

follows:

FIRST DEFENSE

At all fimes relevant to the matters complained of in the Amendad Complalnt, Defondants
exerclsed the degree of skill and care required of them by Jaw.
SECOND DEFENSE
The non-economic damages chaimed by Plalntiff are limited in amount undet law,

THIRD DEFENSE

To the extent Platntiff sssorts & olalm for punitive damages, such damages are Humited in

arsount under South Corolina law, Further, the pleadings sud evidence fll to suppart 4 claim for

* such damages,
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FOURTH DEFENSE

Any alleged claim for punitive damnges assorted agatps| Defendants violatss their vights
as guarniteed under the Constitutions of the United States and the State of South Carofina,

VIFTH DEFENST

To the extent showm by the evidence, the tegligence of Plainiff proximately caused his
alleged Infuries and damages,

SIXTH DEFENSE

The allegations set forth in the Amended Complaint fall to state a elatm tupon which relier
may be granted by this Court, Thetefore, the Ameaded Complaint must be dismisyed pursuant to
Rule 12(6)(6) of the South Carclina Rules of Civil Procedure,

SEVENTH DEFENSE

There Is no esusal conpection between any alleged acts or omissions on the part of
Defeadants and the Injurles and demages alleged by Plafusify,
EIGHTI DEFENSE,
The Amended Complaint nyst be dismissed for failure 1o contemporaneously fite an
expert affidavit pursuant o $.C, Code Ann, §§ 15-79-128 snd 15-36-100,
NINTH DEFENSE

The Amendod Complaint mug( be dizmissed for fallurs to proviously file a Notice of
Intent to File Suit or participate in randatory pee-litigation mediation ag set forth tn S,C. Code

A § 15-79.125,

2 .
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TENTH DEFENSE
The Injurles and damages wlleged by Plaint}t wore the result of his own negligence, and
thus hls clafins are barred as malter of law in whole or in part, Any nregligenes of Dofendants,

wliich is expliclrly denled, was loss than that of Plaint!f*s negligunce,

ELEVENTH DEFENSE

Defendants respond to the number allegations of the Amended Complalnt a5 follows:

1, Defendants lack suffiolent information to form # belisf as to the fruth of the
allegationy sel forth in Paragraplt 1, Therefore, those allegations can nelther be admitted not
donied at this time,

2, [ response to Paragraph Z, Defeudanty sdmit hat UCY Medical Affilintes, Ine. is
& foreign corporalion, organized and exlsting undee the laws of the State of Delaware and is
authorized to conduct business in the State of South Caroling. Al remalning allogations of
Parpgeaph 2 ate denied.

3 In response to Paragruphs 3 and 4, Deféndanis admit that some BUCHlS of
employces of Defendant UCH provided medical services and care to Plaintiff at its facility ix
Ketshaw County, South Caroling, All remalning allogations of Paragraphs 3 and 4 are deniad,

4, In response to Paragraph 3, .Defendants admit tha & not-medical dogtor
hesltheare professional, agent, or cmployee of Defendant UCI provided services o Plaintiff at it
facility bocated in Ketshaw Caunty, South Carolina. All remaining allegatlons of Patagraph 5
ar¢ denfed,

5. Defendants deny the allegations gt forth in Parugraph 6,

6. I xesponse to Paragraph 7, Defendunts re-allege thelr regponses o Paragraphs 1-6

and incorporate the same as {F fully set forth herein,
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7, In response to Paragraph 8, Deferdants admit Plalatiff recolved medical care gt g
facility of Defendant UCI that included n pee-cinploymen! pultmonary function test, All
rematning ullf.:gatinns of Paragraph § are denied,

8, Deflendanty deny the allegations set forth in Paragraphs 9, 10, 11, and 12,

9, Upen informatlot and belief Defendants admit the allegatlons set forlh In
Patagraph 13,

10.  Defendants deny the allegations set forh fu Paragraphs 14 and 15,

I Defondams lack sufficient Information to form a beliof as to the truth of the
allegations set forth 1n Paragraphs 16, 17, 14, 19, 20,21,22, and 23, Therefore, those allegations
cant nelther iw admitted nor denlsd at this time,

12,. In response to Paragraph 24, Dcf‘cndnnw re-allsge thefr rasponges fo Paragraphs [.
23 and Incorporate the saine as if fully set forth hereln.

L3, Defondants deny the allegations set forth in Paragraph 25 (including afl subparts)
and 26,

14, Inresponss to Paragraph 27,'Dcfendants re-allepe their responses to Paragraphs 1.
26 and incorporate the saﬁxc as If fully set forth herein,

15, Defendants dany the allegations set forth in Paragraph 28 (including ail subpatts),
29, and 30,

16, Defendunts deny each and every alegation not specitically responded to fu the

preceding paragrapha of this Answer o the Amended Complalnt,

wdim
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WHEREFQRE, having fully responded to the Amended Complaint, Defondants

respectfully request that they be dismissed with prefudice and that el] costs be taxed againgt

Plaintiff, Dofendants further demang ajury trial at the appropriale time,

40 Calhoun Strect, Suits 400
Charleston, $outh Carolina 29401-35% 1
843.727-0307

Respectfully submitted,
CARLOCK, COPELAND & STAIR, L.L.P,
By: H- [/ff

D, GARY LOVELL, IR,
State Bar No,: 69293

——

WILLIAM 1, FARLEY, 111
State Bar No,: 101033

Altorngys for UCT Medical Affillates, ne, &
Jung Doa

-S- ,
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FITTH JUDICIAL DISTRICT
COUNTY OF KERSHAW g CASE NO.: 2015.CP-28-174
CORY McMILLAN, g
Plaintift ;
) DEFENDANTS' MEMORAKD VISR
Vs, y  SUPPORT OF MOTION T0O: BRIS Gy
Sl
UCI MEDICAL ATFILIATES, INC, ) Gax
DOCTORS CARE und JANE DOE, =h g

f

20240
THHS
:HIfRY E1 7

“QHEIIE YOHTI T

)
Defendants, ;
)

<3
£0

NOW COME Defendants UCY Medical Affillates, Ine, (“Defendant UCI™) and June Doe
("Defondant Doe™) (vollectively teforred g #5 (he “Defendants™), by and through thely
utidersigned counsel, and hersby submit tlys Momorandum in Sappart of thelr Mation to
Dismiss. Defendanis move this Court for an Order distnisstg the above-captioned Complain( gq
the ground that Plainti Cory MeMiflan {"Plainlif™) has failed to comply with the pre-iitigativn
requirements set forth in 8.0, Code Anix. §8 15-79-125 and 15-36-100,

BACKGROUND

On June 29, 2019, Plainise presented to & Poctars Care facility locatod in Lugoff, South
Carolina to receivy g pre-employment physicat examinatlon, As part of fhis examination, g
pultnonaty function test was utilized to assess Plaintiffs respicaiory capacity and ensure he was
physically capable of perforring the duties required of his prospective eoployment, A
splraweter s ane device medical personnel frequently use to complete & pulmonary function test,

Generally, & splroreter measuees e rate at which an individuat can inhale and exhals ais.
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In this case, b ligensed health care professional was charged with adinlnlstering ang
tecording the results of Pluintffs respiratory examinatio,, While performing the pulmonary
funetion test, Plaintife allegedly tost consclonsness and fol] 1y the ground, Upon tegalning
conseiousness, a lisonsed physician examined Plalntiff In response to compliints of negk and
back pain, Compl. £ 17, Following this examinetlon, a Doctors Care physiclan superviged
PlatnlifPs completion of the pre-el;xploymem physical, Compl. § 18, A fuw days following hig
presentation to Doctorg Care, Plaintife allegedly began experieticing negk paln end sougrhy
breatment for the same, Compl, ¥ 19, 20, Phaintiff wag allegedly diagnosed with o eervieg|

{racture, which he now atertbutes to the June 29, 2012 incident at Doctors Caro,

ARGUMENT

In filing the tbove-captioned lawsult, Plaintity s seeking the recovery of damages
allegedly incutered as 3 resul of the Defendants’ professional negligence whits adinlnistoring tixel
pulmonary finction test. §.C, Code Ann. § 15.70.125 Statey that o Plafni 8 nyust participate in
mandatory preslitigation mediation and Flg 2 Notice of Intent to File Suit prior to Initiating g
ctvil actlon ateging infury or death as g resylt of medical mulpractice, 8.C. Code Amn, § 15.79.
125 further mandates thyt o Plaintlfl must contemperancously fife an exper} afﬁcéavét salisfying
the requirementy set forth in 8.C, Code Ann, § 15-36-100. Finally, 5.C, Code Ann, § 15-36-
LOCY(1) provides thay g fathire to comply wiy, the pre-litlgation requiromenty wanangs

“dismissat for failure to slate v elpim
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I, The allegations set forel, In the Complalut seek recovery for danipges allegedly
lnewred as g resuit of prolessfona) negligence, Asgueh, Phain HECY fuilure to comply
with the pre-litigstion requivemnenty vt fortl In 8,.C. Code Ann, § 15-70.125 aud

$.C. Code Anp, § 15-36-100 wirrans A disnrissal pursiant 1o Rule 12(0)(6) of the
Southt Caroling Rules of Ciyi Procedare, -

The primary lsgne presented in this cage i whether the Defendants’ conduct sounds {n
medical malpractice of ordliary negligence,  South Caroline case Iy provides limjgeq
{nstructlon In defineating betweon the two clalng: however, 1he Supteme Court of South
Caroling recently addressed the Issue in Davwking v, Unton Hosp. Digt, 408 8.0, 171, 758 S.E2d
501 2014), In doing so, tho Suprome Coqrt began ity analysis by “acknow!edging that
‘[blecause medical malpeactice is g catepory of negligence, the distinetlon between medjeq|
malpractice and nepligence elaimg fs subtle; there s no rigid anglyticat line separating the twy
causes of action,”™ fif at 176, 503-504 (quoting Eysens & Franch v, Stratford House, 333 8, W 34

546, 555 (Tenu, 201 ). Instend, the court mast rely “heavily on (e facts of cach individyg

cave” (b males the distinction, & gt 176, 504,

Expert testinony fs generally roquived i & medieal malpractios action to assist 4 Jury in
“making a more neeurate determination of faqls tegarding whether a physicia’s negtlyence in
tendering medical eqp proximntely causeq the patients mury.” bt at 177, 504, However, ng
the Supreme Conr| nofed, experi testiimony is got required for every injury sustained by & patient
in a medical facili ty. Il To support this canlention, the Court cired clalms agalnst 5 hospital for
injuries caused by falling coiting tites qp impropedy malninined patking lots or ballways as
sounding in ordinary neglizencs, and specifically in premises Habillly, £1 Ip such cases, expert

testimany is not requited beeguse 4 jury can “ensily undergiand and evaluate the refevant facts

ond law merely by exercising their comman knowledge* Jyg
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The Court further noted that “many giates’ Cours distinguish hetweer medical
walpractice and ordinary negligence ftions by determining whether expert testimony
necessary 1o ald the Jury’s determination of Faulty partieularly with respect o the ‘duty’ apg
‘causation’ elements of (o claimb fy “Thus, while providing medical services to a patient, the
medleal professional acts in his professional sapaclly and must meot the profesyional standard of

care, as established by expert lestimony,” 2 gt 178, 504,

As applied to this case, It s lear that the alleged eet or omlssion of negligence ozeuprad
while Defendanty adminlstered o medical examination. The pulmonary function fogt examings
an fadividual’s respitatory eapeclty {0 determipe whether an individual ig caprble of perlorming
u defined set of tasks, A physica! exantination, by itg very nature, Is & medical evaluation of an
individyal, Interpreting the results of # physical, ensieing the mulitnds of togts e properly

perfonned, and identifying health risks that an individual nay exhibit gre all necessary

. components of an accurate and thorough physioal examination, This |s precisely the reason why

Plaintifrs prospective employer requived that he obinly o physical from a haalih care facility
such ss Doctors Care, If g phystcal examination did nol require some degrec of professionaf

kntowledge and skill, aay individual or iy company eould perform such testing,

Addltionally, Liability 1 this cuge clearly hinges on g detetmination s to whether the
health cave professianal properly edministereq tha pulinonary funation test. A jury, therefore,
st know exactly what o pulmonary funetion tests, how the (est wortks, the prosar mgchanism
for ediinistering the test, whether the togt subject should sit or staad during the tast, and what
other precautions & henlth care professional must consider wiile conducting the ﬁ*«'ﬁ!uation, Such
issues clearly fall outsidle the scope of @ jury’s generat ktiowledgs or experience. Without guek

knowledge, o praspective jury would be unable to evatnate whether the health care professiona)
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eeted improperly ur falled to adliere 1o the "duty of cary" required of her by South Caroling lew,
This i3 precisely the vengon, ns explalned n Dapking, thal expert testimony is necessary in
medical malpractice cases, As applied 1o thig case, u jury should be afforded the oppartunity (o

utllize expert tostimony to agsist In thelr ultimate evaluation of Plaintiff's allegations,

Presumably, Plaintir wil) Brgue that his Complyint is exempt frum the pee-litigaton
roqulrements set forth i 5.C. Code Ann, 83 15-79-125 and 15.34. (0D because the Complain
sounds in ordinary negligence and the Jury Is capable of properly ovaluating Dofondants’ acts
and omlssions. Admittedly, sormo clalms againsl henlth care professionals fall outside the
intended scope of 4 ‘medical nulpractice’ action. In such instatiess, the claims froquently arige
from inetdents that oceur within a inedical facllity, Wien a patient falls on « poorly maintainad
parking [0} or hallway, or is stryek by & [alling celling tile, the ne'gligence of the medieal entiy
bears ubsolutely no relationshi p to the testing or eare being rendernd by the modica! professional,
In this case, the allegaliony of negligencs exclusively relate 1y the omissions of a msdieg]
provider administering the pilmonaty function fagt, Itis these omissions that allepedly eausag

PluintHT's injuries - not that of slippery Roar oy poorly-maintsined facillty,

Furthecmote, to support his positiot that g expert affidevit s pot required, Plaintife wi|]
likely cite language oy Dewking and Suggest that his claim relates 1 “nonmedien,
administrative, ntinisterlal, or routine care,” [n atliculating the distiaction between medica)
malpractice and ordinury negligenes, the Dawking Court explained thal expert (estimony 1y
hecessmy fo evaluate health cayo sotvices unless they are “nonmedisal, administrative,
ministerdal, or routine” i natore. In support of this distinetlon, the Court cited faur cases from,
other jurisdictions, fn Kujeniskl v, Arboy Flew Heulth Cgre Crr, the Supreme Coust of

Wisconsin held that ardinacy negllgence principles spply to injurtes that oceurred due 1o a
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medical provider's fallure (o utifize 4 gafety belt whilo transporting a patlent in a wheslohuiy,
407 N.W.2d 249 (1987), In Rastlir v, Jowg Methoatst Hosp., the Supreme Conrt of fowa held
that ordinary nepligence principles apply o injuries thal occurred while o medical provider ig
asgisting & patient with showering, 193 N,w.2d 28, 101 Qlowa 1971, In Bryani v. Oakpopysze
Viltu Nursing Cir,, Ine., the Supreme Coue| of Micligan held that ordlnary negligence pritciples

applled to & medical provider’s fallues o protect a palien after discovering the patien| was

ontangled between the bed puily and mallruss, 634 N.W.2d 864, 87} (2004). Finally, tn Lsiare of

French v, Straford House, the Supreme Court of Tennsssee oited g series of casey in which
courts have distingulshed betweon g clalm sounding in medicaf malpractice versug ordinary

negligenco, 333 8.W.3d al 556 0.9, 557 1,10, 559-60 (2011,

Ultimately, the factual scenarios undertyiug the cnses elfed in supporlt of the “nonmedical,
atministeative, minigterial, or rotine” exceplion are clearly distingulshable from the allegations
of negligence presented In the Complaint, The cases cited ubove generally relate to a mediey
provider's neplipence in ussisting o patient with menin! tasks such s pushing a wheelehajr,
gssistiog & patieni in showerlng, or reeognizing the rskg ussociated with someonc entangled
between bed ealls and & maftress, g this case, he administration of a pulmonary fanclion test is

ot an everyday or menial task that a jury is capable of gnalyzing,

In fact, the administration of g pulmenary [unction fest is comparabls {o many of the
medieal tnalpractice cases cited by the Supreme Court of Tennesyee iy footuote 9 of Estary of
Erench. Footnate 9, which the Supreme Court of §outh Carolina speeifically clted in Davwking,
referenced cases in which g nising home's alfeged fajture to prevent an individual from talling
and 2 tursing bome’s failure to properly resteuin an individual by physical or chemieal Imegng

bath sounded fn medical malpractice ruther fha, ordlaary tiegllgence, In the former case, un
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expert affidavil was necessary to establish what precautions & medleal provider ghould hiave
cosidersd 1o protest an individual from falling. In tho fattey case, en expert alfldavit s
Necessary to determine whether restralning an individyal was necessary to milignte the rigk of

further injury,

Among other allegations, the Complaint suggeats that Defendanty negllgently
“adralnistered the pre-employment PRT, f4itad 10 *take peecautionary actions, by any maans, (o

insure Plalntifps safsty”, failed to “safely and propesty supervise and/or monitor the Plalotigp,

~

and failed to propetly “supervise™ and “raln™ the medical professiongl administering )36

examination, Ser Amended Commpluint, § 28 (& ¢ d, b)), These eltegations cloarly nssert
Defendants wete neghigent iy the exercialtg of some degres of medical Judgment; thetefore, this
Court should tequire that Platntiff €ile ay expert affidavit (o sssist the jury with fis ultimate

evaluation of the saune,

CONCLUSION

Based on the analysis ebove, it Is clear that the allogations st forth in Plaintitrs
Complaint sound in medical malpractice, Ay auch, Plaintiff has falled to comply with the
mandutory pre-itigation feuiroments set fouth Jn 6, Code Ann, §§ 15-79-125 ang 1536100

and the Complaint must be disnussed,
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THE COURT: This is Cory McMillan versus UCT Medical
Affiliates ~- Oh, you might want to grab Ms, McDonald,

BAILIFF: I will get her, Your Honor,

THE COURT: ALl right, But We can go ahead and get
started. Yes. Let me get your names for the record,

MR. FARLEY: My name is William Farley, on behalf of the
Defendants.

MR. KASPRZYCKI: Jim Kasprzycki, on behalf of the
Plaintiff,

THE COORT: All right, And this is Mr. Farley's motion to
dismiss? . |

MR, FARLEY: That is corract, Your Honor,

THE COURT: ALl right, I‘1l be glad to hear from you,

MR, FARLEY! Thank you, The motion to dismiss before yvour
Honor this afternoon is based upon the Plaintiff’s failure
to comply with pre-litigation fequirements set forth ip
§15-79-125 and §15-36-100, basically reguiring notice of
intent to file suit pre-litigation mediation and an expert
affidavit in a case involving medical malpractice,

[ don’t believe there is a dispute between the parties
regarding the substance of the statutes, The issue primarily
is one of application of the statute to the underlying facts
to determine whether or not this is a medical malpractige
case versus an ordinary negligence case. Obviously, our

position is that it is, in fact, a medical malpractice gase

CORY MCMILLAN VERSUS UCI MEDICAL ATFTLTATES INC, etal

e XU T st e e o e . ——. .

Amended Appendix 039 000038




10
11
12
13
14
15
16
17
18
19
20

21

23
24
25

- ———
T ———

3

which would trigger Lhe statutory requirements for the

complaint,

The underlying facts of the case is that the Plaintifs

presented to the Doctors Care facility in Lugoff, South

Carolina for a Dre-amployment bhysical, That physical
included a pulmonary function test which is bazically ;
respiratory examination to evaluate an individual’s ability
to inhale and exhale appropxiate;y. That was one of B3avaral
procedures performed that day, that was included in that

pre-employment physical and I believe durlng the Performance

or the administration of that pulmenary funstion test, the
Plaintiff lost consciousness, fsll to the ground, andg
suffered some cervical fractures and so the allegations sak
forth in the complaint allege that Doctors Care and their
agents or employees were negligent in administering that

spaecific respiratory examination and that’s sort of the

underlying facts that bring us here today.

And so, o?viously, the lssue would be whether or not the
administration of that particular respiratory examination
constituted medical care or medical treatment that Wartanteqg
8 medical malpractice tase versus g negligence or Premisesg
liability action, which is how 1t is currently styled ip the
complaint,

And so, 1 believe, 1f 1 can direct Your Honor to &

memorandum that I filed last week and also some case law., 1p

CORY MCMILLAN VERSUS UCT MEDICAL ARFILIATRS INC, et al
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South Carolina, it appears that Dawkins v. Union tiospital {s
the controlling case law in distinguishing between an
ordinary negligence case and medical malpractice and 1if I can
read without having to go through the entire memo, bub:
Expert testimony is generally reguired in a medical
malpractice action to assist a Jury in making e more Accurate
determination of fault regarding whather a physiclan’s
negligence in rendering medical care proximately caused the
plaintiff’s, the patient’s, injury.

And so, basically, in explaining that distinctiaen, the

Court cilted cases from other jurisdictiong in which they have

gone through a similay analysis and reached various

conclusions based on the undarlying facts,

I wanted to point to a few specific cases cited {n
Dawkins, which ig a Supreme Court Opinion from 2014,
Basically, they walk through sort of the analysis and, I
guess, provide additional information they will get frop

additional cases and they find a few cases. There’s one of

ordinary negligence where a plaintiff is injured where a

ceiling tile falles from a medical facility or where a
plaintiff falls while walking through a parking lot or
hallway or is injured while he or she is shovering with the
assistance of a medical provider and those éases, the Court
has basically stated those cases are of ordinary negligancs

anct no expert affidavit ig hecessary for a jury to evaluate

CORY MCMILLAN VERSUS UCT MEDICAL AFRILIATES ING, et al
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‘the medical provider’s care,

On the other hand, they cited several other cases ip
which they determined they were, ultimately, medical
malpractice cases, Spacifically, they cited two cases in
which an individua) wasn't prevented from falling while a
specific test was administered, meaning that she was not

properly restrained op she wasn’t broperly supported by the

medical provider during that particular examination ang
during that examination an injury occurred, and the Court, ip
that case, determined that it was a medical malpractice~case

because the jury nesded to understand what was going through

Another case, specifically, in which a medipal
malpractica cage wvas found is one in which the patient oy the

individual recelving the care wag not properly restraineg

while providing treatment, In that case, shs was lying in peg
and she wasn’t Properly held or sort or physically or
chemically induced to allow for specific testing to be
performed and that created some injuries on her part and the
Court determined that the level of restraint necessary to
berform specific tests Was actually an issue of medical

malpractice,

And so, basically, before you today is the issye of

CORY MCMILLAN VERSUS UCI MEDICAL AFFILIATTRS INC, etal
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whiether or not thig individual affiliated with Doctorg Care
properly performed the respiratory examination that led to
the_alleged injures of the Plaintlff and it would be our
contention that that issye falls more within the latter group
as to opposed to tha former group which would warrant g
conclusion that this yag actually a medical nalpractics case
versus one of ordinary negligence or premises liability,

THE COURT: Yes, sir,

MR. KABPRZYCKI: May it please the Court, Your Honey,

THE COURT: Yes, sir.

MR, KASPRZYCKI! On the outsst, we hold and agrea that
Dawking is probably the best roadmap for this case,
Subsequent to Dawkins, I think Dawkins actually set up the
rule and when we filed this complaint =~ 1 think we fileqg
initially back in March —- I amended the complaint to clarify
some issuas and in a Part of that amsndment we took the
language, guite Erankly, right from the Pawkins case and that
is that my client, Mr, McMillan, was there, not because he
was infirmed or becauss he was 111, he was there because his
employer required that he take a pulmonary function test as 4
term of his employment. Ang bottom line, we did allegs that
he was provided non-medical, adninistrative, administeria] or
routine care by the Defendant, Doctors Care,

To be honest, 1 think after Dawkins, as far ag the

motion today is concerned, strictly on the pleadings, 1 Ahink

CORY MCMILLAN VERSUS UCIMEDICAL AFEILIATES ING, ot al
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that would be enough to survive the motion to dismisg ip the
light most favorable to the Plaintiff, That being saiqg, since
I'm an attorney, I'm going to make some more arguments,

But the bottom line, vour Honor, is assuming the Court

iz going to look at the pulmonary function test as being one
of routine versus non-routine or something along those lines,

I would simply point out that it g essentially, it's g

measurement tool, quite honsstly, It would be no different

than somebhody getting on a scale to take someone’s weight, 1Tt
would be no difference than taking somsone’s height on thaiy

entry to the doctor’s office or the examination room, things

along those lines, but the reality is, someone was there to
have him breathe into g spirometer and I don’t think there is
any expert testimony hecessary for that. Quite frankly,
again, because it‘s routine, I don’t think any expert
testimony is required to show duty owed and breach of care,

But it’'s simply sonething that he had to blow into that ,

candy striper could have taken care of. I know as far ag
these pulmonary function tests go, they are now available at
home, I know John's Hopkins University gives them out tg
children, in fact, so0 that they can breathe into them at
their house and things along those lines.

And I'11 just point out a couple of excerpts, Your

Honor, from the Dawking’ cdse. I'm sure the Court will read

it if yvou are not already familiar with it, Your Honor, It’g

CORY MCMILLAN VERSUS UCT MEDICAL AFTILIATES ING, et at
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g case from.2014.

THE COURT: 1'm very familiar with it. That was my Dagd’ g
case,

MR. KASPRZYCRKI; I didn’t know that, Maybe I don’tg need
to bore you with what 1 ¥as going to read, but 1’11 just reaq
that ~-- I

THE COURT: I nsed to re-read it,

MR. KASPRZYCKI: I will point this out, One of the main
things that I took ffom the rase verbatim, it gays: At all
times, the medical professional must exercise ordinary and
reagonable care to insure that no unnecessary harm befallg a
patient, and certainly, that's the crux of our complaint, We,
in fact, I put in the complaint that this is not an action
for medical malpractice, whatsoever, It is ip fact, a cage
for ordinary negligence.

THE COURT: Well, 1let Mg ask you this, though, With some
allegations, and I'm familiar with -~ when the Gesneral
Assembly passed the requirement, we began to get all thesge
motions te dismiss. Some were people falling because there
was water on the ground and I think Dawkins made that ras)
clear, that that is not -- 7y guess maybe I'm missing this,
but what is your client alleging?

MR. KASPRZYCKI: The allegation is, Your Honor, that pne
was initialiy given a chair and was told to do thess

breathing maneuvers while seated. Then, the chair was removed

CORY MCMILLAN VERSUS e MEDICAL AFFILIATES INC, et at
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or he was told to stand up and do it and that’s when he,
apparently, got lightheaded and fell to the ground, 8o,
basically, he was given a chair and the chair was takan away
and 80 the allegation is, no one supervised him, They thought
it was, initially, it was something he neaded to be seated to
do and then later they sald, well, we changed our ning, let’g
have him stand up and they should have taken precautiong,
That's the main point of oyr complaint, the precautiong to
make sure that something like this didn't happen to him,

THE COURT: All right, Yes, =iy,

MR, FARLEY: I think the key to kesp in mind 1ls, the
allegations, as he just said, are specifically related tq how
the test was administersd, Tt’s not the simpliclty of the
test. It’s not someone just merely being there while this
patient, this individual, is blowing into the spirometer,
It’s specifically what the individual did or did nok do or

did or did not instruct the Plaintiff to do while ths

specific test was being performed. And 80, that distinguishes

it from scmebody stepping on a scale and me walking over and
reading the weight or somebody giving their height and me
pulling‘the tape to see what the actual height is. voy know,
it's clearly something where somabody had to be taking a more
active role based on the allegations of negligence beyong
just being there and being present. I think if that were the

case, then this certainly would be an ordinary negligence or

CORY MCMILLAN VERSUS UCH MEDICAL ATMLIATES ING, et al
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premises liability action, which is how it’g currently
styled, but to the extent the allegatiéns are specifically
related to what an individual did or did not do, I don’t
think that’s beyond the Scope of me or anybody else as far as
common knowladge or gsneral ability to understand what shouid
or should not be done and I think that that would be the main
réasgon an expert affidavit would be necessary to clarify
those issues for a potential jury to make sure that they ars
properly evaluating what was or was not done during that
specific test and the administration of that test.

THE COURT: All xight, Thank you. I'm going to take it
under advisement and I wil] get something back to you 2ll,

MR. FARLEY: Thank you.

MR. KASPRZYCKI: Thank you, Your Honor.

CORY MCMILLAN VIRSUS UCE MEDICAL AFFILEATES INC, et al
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STATE OF SOUTH CAROLINA )

) CERTIFLCATE
COUNTY OF FLORENCE )

BE I KNOWN THAT 1, THE UNDRERSIGNED JO RICE,
OFFLCIAL COURT REPORTER FOR THE TWELFTH JUDICIAL CIRCUIT Op
THE BTATE OF 80UTH CAROLINA, DO HEREEY CERTIFY THAT THm
FOREGOING TRANSCRIPT REPRESENTS 1 IRUE, ACCURAYE AND COMPLETE
TRANSCRIPT OF RECORD OF TR HEARING IN THE CAPTIONED‘GASE,
RELATIVE 70 APPEAL, BZFORK THE CIRCUIT COURT FOR KERGHAW
COUNTY, SOUTH CAROLINA, SO GIVEN ON JuLY 14, 2015 TO THE BRST
OF MY SKILL AND ABILITY;

THAT I AM NOT RMIATED To NOR AN EMPLOYEN OF ANY OF
TRE PARTIES HERETO, NOR A RELATIVE OR EMPLOYEE OF ANY
ATTORNEY OR COUNSEL EMPLOYED BY THE PARTING RERATO, NOR
INTERRNSTED IN THE OUTCOME OF THIS ACTIOW,

IN WITNESS WHEREOY I HAVE HERE UNTO SBT MY HAND AND
SERL THIS 11%H DAY OF NOVEMBER, 2015,

_O‘&o Q’j:b

J0 RICE
OFFICIAL COURT REPORTER
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STATEMENT OF ISSUES ON APPEAL

Did the court below err in dismissing Appellant’s case pursuant to Rule 12(b)(6),
SCRCP, by finding that Appellant was receiving medical care from Respondents
when his injury occurred?

Did the court below err in dismissing Appellant’s case pursuant to Rule 12(b)(6),
SCRCP, by failing to find that if Appellant was receiving medical care from
Respondents that such medical care was routine?

Did the court below err in dismissing Appellant’s case pursuant to Rule 12(b)(6),
SCRCP, by failing to find that Appellant’s claim against Resp(;ndents sounded in
ordinary negligence rather than medical negligence and thereby finding that
Appellant was required to comply with the pre-litigation réquirements set forin S.C.

Code Ann. § 15-79-125 and § 15-36-1007?
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STATEMENT OF THE CASE

On February 24, 2015, Appellant commenced his action with the filing of a summons
and complaint for personal injuries seeking actual and compensatory damages for an injury
sustained while on the prem{ses of the Respondent due to the negligence of Respondent énd
itsemployees. Appellant characterized hisaction as one in “tort-personal injury” as reflected
| on the civil action cover sheet filed February 24, 2015, Service was perfected on March 15,
2015.

Respondents served their answer on April 15, 2015. Simultaneously with their
answer, Respondents served a motion to dismiss pursuant to Rule 12(b)(6) of the South
Carolina Rules of Civil Procedure to include auegations that Appellant’s complaint was
based on medical negligence and that Appellant failed to comply with S.C. Code Ann. §15-
79-125 and § 15-36-100,

On May 13, 2015, Appellant filed an amended complaint for personal injuries
seeking actual damages for.an injury sustained while on the premises of the Respondent due
to the ordinary negligence of Respondent and its employees. Appellant’s amended complaint
alleged ordinary negligence on the part of Respondents and further stated in paragraph six
(6) that “this is not an action for medical malpractice.” Appellant alleges he incurred
medical bills totaling approximately $12,734.00 and seeks compensatory damages from
Respondents, -

Respondents served their answer to the amended complaint on June 15, 2015,

essentially realleging their prévious defenses.
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A hearing on Respondents’ motion to dismiss was held on July 14, 2015. The trial
court issued. a final order on September 29, 2015, granting Respondents’ motion and
dismissing the action st'ating that Appellant’s ¢laim is “medical” care, thus requiring expert
testimony. Appellant received written notice of the entry of the order on October 3, 2015.

Appellant served his appeal on October 27, 2015, and it was filed on Octgber 30,

2015. Appellant appeals the decision of the court below dismissing his action on the basis

that Appellant’s action is one of ordinary negligence and not medical negligence, that

Appellant was not receiving medical care when his injury occurred or, in the altemative, that
if it can be construed that Appellant was receiving medical care, that such care was routine.
As aresult, the pre-litigation requirements set forth in S.C. Code Ann. § 15-79- 125and § 15-

36-100 would not be neceséary.
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FACTS

In an effort to obtain employment with a prospective employer, Appellant, Cory
McMillan (McMillan), was required to pass a routine physical. Appellant was sent‘ by his
prospective employer to Respondents’ (Doctors Care) facility to undergo s‘ame. While -
the routine physical presumably consisted of several parts, McMillan alleges he was
injured during the pulmonary function test (PFT). More specifically, Appellant was
required to breath into a spirometer as part of the PFT. A spirometer is “an instrument
for measuring the air entering and leaving the lungs.” Merriam-webster. com/dictionary.
McMillan alleges in his amended complaint that “Pursuant to a request by Doctors Care
employee(s) and/or Respondent Jane Doe, McMillan sat down in a chair placed adjacent
to the spirometer and began providing breathing maneuvers. During the respiratory
testing, a Doctors Care employee and/or Respondent, Jane Doe, requested that McMillan
stand up to continue to provide breathing maneuvers. In compliance with said request,
McMillan stood up and attempted to complete the additional breathing maneuvers. None
of the employees of Doctors Care nor Respond;nt Jane Doe, assisted McMillan in any
way whatsoever, including but not limited to steadying him or providing for his safety. -
While attempting to complete the additional breathing maneuvers, and still standing,

McMillan became light-headed and fell to the ground.” (R. p. 000020, line 12)
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ARGUMENT

L APPELLANT WAS NOTRECEIVING MEDICAL CARE FROM RESPONDENTS
WHEN HIS INJURY OCCURRED,

When Appellant arrived at Doctors Care, he was not there for the purpose of
treatment or diagnosis. He did not present to Doctors Care complaining of pain, dizziness,
malady, sickness or any other ailment for which one might seek medical care. His sole
purpose for visiting Doctors Care was to undergo a routine physical. The results of which
would play a role in his prospective &nploya’s decision to offer him a position, Appellant
made same clear in his amended complaint. ( R. p. 000019).

Further, Appellant made clear in his amended complaint that this is not an action for
medical malpractice. \ (R. p. 000019, line 3) Appellant’s allegations of negligence in his
amended complaint focus on the conduct of Respondents’ employees insofar as they failed
to take any precautionary actions, by any means, to insure Appellant’s safety. (R. p. 000021,
lines 7-8). While Appellant contends the PFT is not medical care because the Appellant was
not seeking treatment, it is clear that when he grew dizzy and fell to the ground that he was
not undergoing medical care at that moment.

Because Appellant was not receiving medical care or treatment, the requirements
established in §.C, Code Ann. § 15-36-100and § 15-79-125 do not apply. Appellant submits
that the court below should have ended its inquiry at this point based on the good faith
allegations in Appellant’s amended complaint and the reasonable inferences drawn from

them and denied Respondents’ motion to dismiss.
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IL IFIT CAN BE CONSTRUED THAT APPELLANT WAS RECEIVING MEDICAL

CARE FROM RESPONDENTS AT THE TIME OF HIS INJURY, SUCH CARE

WAS ROUTINE AND THEREFORE CONSTITUTES ORDINARY

NEGLIGENCE.

When the court below issued its order, it stated “I find that Plaintiff’s claim is
medical care . . . .” ( R. p. 000002) The Supreme Court of South Carolina recently
addressed the issue of routine medical care in the case of Dawkins v. Union Hospital District,
408 S.C. 171, 758 S.E. 2d 501 (2014). The Supreme Court began its analysis by
“acknowledging that ‘[blecause medical malpractice is a category of negligence, the
distinction between medical malpractice and negligence claims is subtle; there is no rigid
analytical line separating the two causes of action.” Rather, differentiating between the two
types of claims ‘depends heavily on the facts of each individual case.”” Id. at 176. The
Dawkins case specifically goes on to state “However, if the patient instead receives non-
medical, administrative, ministérial, or routine care, expert testimony establishing the
standard of care is not r;aquired and the action instead sounds in ordinary negligence.” Id. at
177 -178. “Thus we emphasize that not every action taken by a medical professional in ‘a
hospital or doctor’s office necessarily implicates m.edical malpractice and consequently, the
requirements of § 15-79-125.” Id, at 178,

Appellant’s amended complaint in no way alleges that Respondents’ employees, who
Appeliantalso alleges were not medical professionals, negligently administered professional
medical care to Appellant. In fact, Appellant states (sec argument 1) that Appellant was not

receiving medical care. If it can be construed that the PFT was medical in nature, it is

apparent that it was routine care.
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A PFT requires an individual to breath into a spirometer. Breathing is a routine
function. A spirometer is in no way a complicated device. But for the fact that his
prospective employer required Appellant to undergo a routine physical with Respondents,
the Appellant could have performed a self-PFT at home. Children with cystic fibrosis at
John;s Hopkins are provided with “take-home” spirometers so they can log their own lung
capacities on a day-to-day basis.

A PFT is a routine test that registers lung capacity. The spirometer is the device that
meéiéures air. It is no different than providing a urine sample, the ultimate goal of which is
to register what is in the urine, It used to be that women had to go to a medical facility to
find out if they were pregnant. For decades now, women can test for pregnancy “at-home.”
Breathing into a spirometer is no different than asking an individual to step on a scale at a
doctor’s office to measure their weight. Individuals can step on a scale “at-home” to measure
their weight. Taking one’s pulse is a method used at a medical clinic to measure how many
times per minute one’s heart beats. Again, this is something that can be done “at-home.”
Another example is the taking of one’s blood pressure. This is something that can now be
done using a machine at a grocery store such as Walmart. Taking one’s temperature is done
at a healthcare facility. A parent can take a child’s temperature at home as can the child
depending on the age of that éhild. Technological improvements in the medical field have
rendered many thmgs 6bsolete or routine. That is the case here. What was once thought to
be strictly in the purview of a physician ét her office is now able to be done in the comfort
of one’s own home. If it can be done “at-home” it is routine. If children can do it, it is

routine. Appellant has not alleged that results were misinterpreted.
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Appellant’s amended compl;clint alleges that Respondent, among other things, failed
to take any precautionary actions, by any means, to insure Appeliant’s safety. This is one of
the allegations made by Dawkins in her amended complaint, /d. at 173. Appellant’s
mechanism of injury is similar to that of the Plaintiff in Dawkins. The Supreme Coutt in
Dawkins found that her claim v;as based in ordinary negligence. Dawkins was left
unmonitored when she fell. Appellant in this case was not sufficiently monitored or
supervised when he fell. The Court in footnote number two (Dawkins at 178) mentions the
case of Graham v. Whitaker, 282 S.C. 393, 321 S.E. 2d 40 (1984), which involves an
ophthalmologist’s patient who was given eye drops and left unsupervised, where she
subsequently attempted to stand and fell and injured herself. It was mentioned to support the
fact that medicél providers are still subject to clams sounding in ordinary negligence. Other
cases cited by the Supteme Court in Dawkins demonstrating routine care involved falls while
being unsupervised. Dawkins at 179.

Here, there are no allegations that professional medical care was negligently

administered to Appellant. Appellant’s injury occurred while he was not being properly \

supervised. The Appellant was merely standing while providing breathing maneuvers,
Appellant has not alléged any negligence, ordinary or otherwise, with regard to how he was
instructed to provide the breathing maneuvers into the spirometer or how the test was

administered.
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L APPELLANT’S CLAIM AGAINST RESPONDENTS SOUNDS IN ORDINARY
NEGLIGENCE RATHER THAN MEDICAL NEGLIGENCE AS EXPERT
TESTIMONY IS NOT REQUIRED TO ESTABLISH APPELLANT’S CLAIM AS
JURORS CAN EASILY UNDERSTAND AND EVALUATE THE RELEVANT
FACTS AND LAW MERELY BY EXERCISING THEIR COMMON
KNOWLEDGE.

Dawkins reiterated a tenet of South Carolina law that was not being applied
previously to negligence claims involving injuries that occurred in hospitals pre-Dawkins:
expert testimony is not required in cases involving ordinary negligence. “In medical
malpractice actions, expert testimony is required to establish both the duty owed to the
patient and the breach of the duty, unless the subject matter of the claim falls within a
layman’s common knowledge or experience.” Id. at 176. “However, not every injury
that occurs iz a hospital results from medical malpractice or requires expert testimony to
establish the claim.” Id. at 177. “The Plaintiff in ordinary negligence cases does not need
to produce expert testimony to establish his claim because the jurors can easily
understand and evaluate the relevant facts and law by exercising their co@dn
knowledge.” Id. at 177. So the question to ask in this case is whether or not a jury needs
expert testimony to determine fault. Appellant has not alleged that he received negligent
professional medical care. Appellant has alleged that Respondent’s employees failed to
supervise him. More specifically, Appellant has alleged in his amended complaint that |
Respondent failed to take any precautionary actions, by any means, to insure Appellant’s
safety. ( R. p. 000021, lines 7-8).

Appellant submits that an expert does not need to be called to the witness stand to

prove Appellant’s allegations as to the elements of duty and causation against Respondents
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as the issues are well within a layman’s common knowledge. Appellant was initially
instructed to sit in a chair while providing breathing maneuvers. At some point he was
instructed to stand while providing breathing maneuvers. The employee that instructed
Appellant to stand can testify as to her reasons for requesting that Appellant stand. That
same employee can also testify as to what occurred while Appellént was standing, That
employee or any other employee that was present when the injury occurred can testify that
no employee supervised or steadied Appellant while standing. Appellant can testify that he
became dizzy during the breathing maneuvers while standing and fell to the ground. It is
well within a layman’s common knowledge that when one inhales or exhales air at a pace
different than normal, there is a likelihood one will become light-headed. Some examples
include anyone who has blown up balloons for a'party, blown up a beach ball, or blown up
araft for a swimming pool. Anyone who has hyperventilated knows that one becomes lj ght-
headed. Certainly even if a particular juror has not personally experienced any of the above
events, he or she would know someone who has or witnessed it first hand. With that being
the case,’ a juror can make the determination as to whether or not the employees present
should have, at a2 minimum, supervised the Appellant or if Respondents failed to take any
precautionary actions, by any means, to insure Appellant’s safety while he was standing and
if 50, if their failure to do so caused his injury.

Not surprisingly, there are other situations where individuals are requested to breathe
into devices. The South Carolina Law Enforcement Division is charged with performing
DataMaster tests on operators of motor vehicles suspected of driving under the influence of

alcohol. Hypothetically, if Appellant’s injury occurred while he was blowing into the

10
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DataMaster to provide a breath sémple, the same allegations of negligence made against
Respondents would be raised as to lack of supervision and failing to take any precautionary
actions, by any means, to insure Appellant’s safet‘y while he was standing on the part of the
SLED employees. More importantly to Appellant’s case here, no expert testimony would
be required to prove the hypothetical allegations agéinst SLED as a layperson can grasp the
issues. Appellant should not be held to a different standard of proof simply because
Appellant’s injury occurred at a healthcare facility. Appellant’s case does not require the
testimony of an expert. Appellant has not alleged any negligence, ordinary or otherwise,
with regard to how he was instructed to provide the breathing maneuvers into the spirometer
or how the test was administered.
CONCLUSION

On appeal from a dismissal pursuant to Rule 12(b)(6), SCRCP, the appellate court
is required to view the allegations in Appellant’s amended complaint in' a light most
favorable to the Appellant and determine whether the facts alleged and the inferences
reasonably deducible from the pleadings would entitled the Appellant to relief under any
theory of the case.

Appellant submits that the court below erred by finding that Appellant was receiving
medical care, when he was not; by failing to find that in the event it can be construed that
Appellant was receiving medical care, that such carc was, in fact, routine; by ﬁnd;mg that
expert testimony is required when Appellant’s claim sounds in ordinary negligence and
thereby finding that Appellant failed to comply with the pre-litigation requirements set forth
in §.C. Code Ann. § 15-79-125 and § 15-36-100 as expert testimony is not required because

v
11
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Appellant’s claim sounds in ordinary negligence.

This Court should reverse the decision of the trial court and remand the case.

Respectfully submitted,

R S
South Caroh ar No: 12413

Kenneth S. Nugent, PC

One Bull Street, Suite 400
Savannah, GA 31401

(912) 790-5811 (Telephone)
(912) 629-9942 (Facsimile)
Attorney for Appellant

Savannah, Georgia

April 4 2016
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STATEMENT OF ISSUES ON APPEAL

. Whether clairs against medical providers for injuries allegedly sustained as a result of

the negligent administration of & medical test are claims for medical malpractice subject
to the pre-filing Notice of Intent to File Suit and expert affidavit requirements set forth in
South Carolina Code §§ 15-79-125 and 15-36-100,

Amended Appendix 070




STATEMENT OF THE CASE

Appellant Cory McMillan (“Appellant”) filed this action on February 24, 2015 in the
Kershaw County Court of Common Pleas against Respondents UCI Medical Affiliates Inc.
(*UCI Medical”) and Jane Doe (“Nurse Doe”) (hereinafter referenced individually or
collectively as “Respdndents”) seeking to recover damages for injuries allegedly sustained ‘when
he lost consciousness and fell during the administration of a pulmonary function test at a UCI
Medical facility on June 29, 2012, (R. p. 7).

The Complaint alleged the following facts: UCI Medical and Nurse Doe provided
services to Appellant at a healthcare facility in Kershaw County. (R. p. 5). As part of a pre-
employment physical examination, Appeuant was required to complete a respiratory clearance
physical by performing different bre_athing maneuvers through a spirometer device. (R. p. 6), The
test was administered by Nurse Doe without a licensed physician present. (R. p. 6). Appeilant
was instructed to sit down in a chair adjacent to the spirometer and begin performing different
breathing maneuvers. (R. p. 6). While the test was being administered, Nurse Doe instructed
Appellant to stand up and complete additional breathing maneuvers, (R. p. 6). Appellant stood up
and was attempting to complete the additional breathing maneuvers when he lost consciousness
and fell to the ground. (R. p. 6). Appellant was then examined by a UCI Medical physician, after
which he completed the pre-employment physical exam under the physician’s supervision. (R. p.
7.

According to the Complaint, the respiratory testing that Appellant underwent was known
or should have been known to cause dizziness and faintness, and the procedure should not have
been conducted in a non-seated position. (R. pp. 6-7). The Complaint alleged that Nurse Doe was

negligent in instructing Appellant to stand during the test, and in failing to properly supervise
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S

him during the test, and that UCI Medical was negligent in failing to properly supervise and train .
Nurse Doe, and in failing {o have a physician present during the test, (R. p. 8).

The Summons and Complaint were sérved on Respondents on March 16, 2015. On April
15,2015, Respondents moved to dismiss the Complaint for failure to comply with the Notice of
Intent to File Suit and mandatory pre-litigation mediation requirements set fqrth in S.C, Code
Ann. § 15-79-125 and expert affidavit requirement set forth in S.C. Code Ann. § 15-36-100, R.
pp. 16-17). Respondents filed an Answer to the Complaint with the Motion to Dismiss. (R. pp.
11-15).

| On May 12, 2015, Appellant filed an Amended Complaint on the same facts, but
asserting that his claims were not for medical malpractice. Respondents submitted an Answer to
the. Amended Complaint on June 15, 2015. (R. pp. 18-23). On July 14, 2015, the Honorable
DeAndrea Benjamin held a hearing on Respondents’ Motion to Dismiss. (R. pp. 3747). On
Octéber 1, 2015, Judge Benjamin entered an Order granting Respondents’ Motion to Dismiss
and dismissing the Complaint, (R p. 2). In the Ofder, Judge Benjamin found that “Plaintiff’s
claim is ‘medical’ care, thus requiring expert testimony” and that Plaintiff “failed to comply with
the pre-litigation requirements set forth in S.C. Code Ann. § 15-79-125 and § 15-36-100.” R. p.

2). Appellant served Respondents with his Notice of Appeal on October 27, 2015.
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STANDARD
On appeal from a dismissal pursuant to Rule 12(b)(6), SCRCP, the appellate court applies
the same standard of review as the trial court — whether the defendant demonstrates the plaintiff

has failed to state facts sufficient to constitute a causs of action in the pleadings filed with the

court. Grimsley v. 8.C. Law Enforcement Div., 396 S.C. 276, 281, 721 S.E.2d 423, 426 (2012);

Flateau v. Harrelson, 355 S.C. 197, 201-03, 584 SE2d 413, 415-16 (Ct. App. 2003). The
appellate court is required to view the allegations in the complaint in the light most favorable to
the plaintiff and determine whether the facts alleged and the inferences reasonably deducible
from. the pleadings would entitle the plaintiff to relief under any theory of the case. Grimsley,
396°5.C. at 281, 721 S.E.2d at 426. The court may sustain the dismissal when “the facts alleged

in the complaint do not support relief under any theory of law.” Flateau, 355 S.C. at 202, 584

S.E.2d at 416.
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ARGUMENT

1. The trial court correctly found that claims against medical professionals for injuries
allegedly sustained as a result of the negligent administration of a medical test are
claims for medical malpractice subject to the pre-filing Notice of Intent to File Suit
and expert affidavit requirements set forth in S.C. Code Ann. §§ 15-79-125 and 15-
36-100.

This appeal turns on the distinction between claims for ordinary negligence and medical

malpractice, which is an issue our Supreme Court recently addressed in Dawkins v. Union Hosp.

Dist., 408 8.C. 171, 758 S.E.2d 501 (2014). In Dawkins, the court held that while medical

malpractice claims are subject to the mandatory pre-litigation requirements set forth in S.C. Code
Ann. §§. 13-79-125 and 15-36-100, claims against medical providers that sound in ordinary
negligence are not.

The plaintiff in Dawkins filed suit against a hospital for injuries she sustained when she

fell while attempting to use the restroom in the emergency department waiting room. Id. at 174,
502.At the time of the fall, the plaintiff had been admitted by the hospital, but was unattended

and unmonitored, and had not begun receiving treatment. Id. Although the Dawkins court found

that the particular claims in that case sounded in ordinary negligence rather than medical
malpractice, the court observed that the distinction between the two types of claims is subtle, and
that differentiating between them “depends heavily on the facts of each individual case.” Id. at

176, 504 (quoting Estate of French v. Stratford House, 333 S.W.3d 546, 556 (Tenn. 2011)),

The facts of this case are markedly different from those in Dawkins. This case does not

involve an unsupervised fall that occurred in the waiting room prior to receiving any medical
care. Rather, Appellant alleges that he lost consciousness and fell during a medical test
conducted under the supervision of a licensed health care professional, and that the fall and his

ensuing injuries were caused by the health care professional’s negligence in administering the
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test. Appellant further alleges Nurse Doe’s employer was negligent in supervising and training

her to properly administér the test.
A. Claims for injuries that occurred in the course of medical care that were
allegedly caused by the negligent administration of a medical test are claims

for medical malpractice.

Although the Dawkins court did not articulate a test for determining whether a claim

sounds in ordinary negligence or medical malpractice, the two determinative factors that can be

gleaned from the decision are: (1) whether the plaintiff had begun receiving medical care at the
time of the injury; and (2) whether it is alleged that the medical provider negligently
administered medical care. See id. at 178-79, 504-05 (“Here, we find that. Appellant’s claim
sounds m ordinary negligence . . . Appellant’s complaint makes clear that she had not begun
receiving medical éare at the time of her injury, nor does it allege the Hospital's employees
negligently administered medical care. Rather, the complaint states that Appellant’s injury
occurred when she attempted to use the restroom unsupervised, prior to receiving medical care. .
.. Accordingly, the circuit court improperly classified Appellant’s claim as one sounding in
medical tﬁalpractice 0,

In contrast to Dawkins, Appellant’s Complaint makes clear that the injury ‘occurred

* during the administration of a medical test, and the Complaint alleges negligence on the part of

UCI Medical and Nurse Doe in administering the test. (R. pp. 8-9). Simply put, a pulmonary
function test performed by a licensed health care professional as part of a pre-employment
physical examination to assess the patient’s physical condition and capabih'tie§ is a medical
service, It does not fall within the category of administrative, ministerial, or routine care that the
Dawkins court indicated would give rise to a claim of ordinary negligence. See Kujawski v,

Arbor View Health Care Ctr., 139 Wis.2d 455, 407 N.W.2d 249, 252 (1987) (claim alleging
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injury resulting from medical provider’s failure to use a safety belt while transporting plaintiff

via wheelchair sounded in ordinary negligence); Kastler v. Iowa Methodist Hosp., 193 N.W.2d

98, 101 (1971) (claim allegi‘ngmedical provider negligently assisted plaintiff while showering

sounded in ordinary negligence); Bryant v. Oakpointe Villa Nursing Ctr,. Inc., 471 Mich. 41 1,

684 N.W.2d 864 (2004) (ordinary negligence principles applied to claim arising from medical
provider’s failure to protect a patient from getting entangled between the bed rails and mattress).

The above cases cited by Dawkins discuss the distinction between ordinary negligence

and medical malpractice within the context of unsupervised falls that occurred while the patient
was either not receiving care, or was receiving nonmedical, administrative, ministerial, or routine
care.’See id. at 178, 504. While these cases were instructive for the facts presented in Dawkins,

other courts have addressed the distinction between ordinary negligence and medical malpractice

in cases involving facts more akin to those presented in this case, i.c., those involving injuries

that occurred duﬁng medical testing when? the plaintiff’s claims arose from the performance of
medical services.

Fc;r example, in Jackson v. Chicago Classic Janitorial & Cleaning Serv., Inc., 355 Il
App. 3d 906, 823 N.E.2d 1055 (2005), the court found that claims against an occupational

therapist for injuries sustained during a Functional Capacity Examination (FCE) sounded in

medical malpractice rather than ordinary negligence. The plaintiff in Jackson was referred to an

occupatioal therapist for testing to determine her fitness to return to work. Id. at 908, 1057. As

part of the testing, the occupational therapist instructed and supervised various exercises to
assess her physical abilities. Id. The plaintiff alleged that she sustained a back injury during the
testing as a result of the therapist’s failure to properly administer the test, and the therapist’s

employer’s failure to properly supervise and train the therapist. Id. The therapist moved to
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dismiss the complaint for failure to file an expert affidavit as required by Illinois law in
malpractice cases. The plaintiff asserted that her claims were for ordinary negligence rather than
medical malpractice, and that the purpose of the FCE was not to provide diagnosis or treatment.
Id. at 909, 471.

-The Jackson court found that the plaintiff’s allegations ~ that the therapist was negligent

in how she conducted, supervised and wamned the plaintiff throughout the test — raised questions
of medical judgment, sounded in medical malpractice, and required expert testimony. Id. at

1060-61, 474-75. In making this determination, the court noted that decisions regarding the

’admi'nistration of an FCE inherently involve questions of medicat judgment, and that analyzing

the standard of care requires the application of distinctively medical knowledge and principles.

Id. at 1060, 474. The Jackson court noted that this analysis of medical knowledge and principles,

however basic, triggers compliance with the statutory requirements for medical malpractice
actions, Id.

A number of other courts have addressed claims against medical providers for injuries
that occurred during medical testing and found that the claims sounded in malpractice rather than
ordinary negligence, notwithsta;nding that the plaintiff couched the allegations in terms of

ordinary negligence. In Moore v. Jackson Cardiology Assoc., P.A.. --- So0.3d ---, 2015 WL

7729358 (Miss Ct. App. Dec, 1, 20153), the court held that the plaintiff’s claims against a
cardiology practice for an injury sustained when the plaintiff fell from a treadmill during a stress
test sounded in medical malpractice rather than ordinary negligence, The plaintiff couched the
complaint in terms of premises liability involving a nonmedical device, but the court found that

this did not change the fact that the allegations involved the professional judgment of the
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cardiology practicé and its nutses, and therefore, sounded in medical malpractice and required
expert testimony. 1d. at *2:3,

Similarly, in Harris v. Sternberg, 819 So.2d 1134, 1138-39 (La. Ct. App. 2002), the court
found that the plaintiff’s claims for injuries he sustained when he fell from a scale at a doctor’s

office sounded in medical malpractice rather than general negligence. The plaintiff alleged that

the doctor and his nurse were negligent in instructing him to stand on the scale without properly-

securing it, despite knowledge that the scale had the capability to roll. Id. In applying six factors
used by Louisiana courts in distinguishing between ordinary negligence and medical malpractice,
the court observed that the plaintiff was being. treated for obesity, which required weighing the
plaintiff to assess his response to treatment, and the incident arose out of plaintiff's professional
relationship.with the doctor and would not have occurred had he not sought treatment. Id. at
1139-40. See also Williams-Ali v. Mountain States Health Alliance, No. E2012-00724-COA-
R3CV, 2013*WL 357580, *4-5 (Tenh. Ct. App. Jan. 30, 2013) (plaintiff’s claims for injuries
sustained in fall from an exam table while undergoing a nuclear stress test sounded in medical
malpractice rather than ordinary ﬁegligehce where alleged negligence occurred during the
administration of the test and involved technician’s decision to position, secure, and monitor the

patient); Grossman v. Barke, 2005 PA Super 45, 868 A.2d 561, 570-71 (2005) (plaintiff’s claims

for injuries sustained after she became dizzy and fell from an exam table during a pre-
examination for a knee replacement sounded in medical malpractice rather than ordinary
negligence),

B. Appellant’s claims against Nurse Doe and UCI Medical would require expert
testimony on the standard of care. ‘

A pulmonary function test examines an individual’s respiratory capacity to determine

whether he or she is capable of performing a defined set of tasks. A physical examination, by its
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very nature, is a medical evaluation of an individual. Interpreting the results of a physical,
ensuting the multitude of tests are properly performed, and identifying health risks an individual

may exhibit are all necessary components of an accurate and thorough physica! examination.

- This is precisely the reason why Appellant’s prospective employer required that he obtain a

physical from a health care facility such as UCI Medical. If a physical examination did not

. require some degree of professional knowledge and skill, any individual or any company could

perform such testing.

The assignment of any lability to Respondents in this case clearly hinges on
determinations as to whether the health care pr‘ofessiona[ properly administered the pulmonary
function test, and whether hér employer properly trained and supervised her in the administration
of the test. A jury, therefore, must know exactly what a pulmonary function test evaluates, how
the test works, the proper mechanism for administering the test, whether the patient should sit or
stand during'the test, and any other precautions a health care professional must consider while
conducting the evaluation. |

Appellant contends that expert testimony would not be required in this case because
Appellant and Nurse Doe will be able to testify about their personal observations during the
pulmonary function test, and Nurse Doe will be able to explain why she instructed Appellant to
stand during the test. According to Appellant, this testimony, coupled with the jurors’ personal
experiences of becoming lightheaded or witnessing someone else become lightheaded while
blowing up a balloon, will enable a jury to competently decide whether Nurse Doe and UCI

Medical complied with the applicable standard of care in the administratioﬁ, training and

supervision of the pulmonary function test.

10
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What Appellant leaves out of this ahalysis is that the pulmonary function test is a medical
test that is conducted under the supervision of a licensed medical professional who relies on her
training and knowledge to make judgment calls about such things as how the patient should be
positioned during the test, whether the patient’s position should be changéd during the test,
whether and when the breathing exercises should be paused, resumed or discontinued, whether
the patient should be instructed to exert more or less effort during the breathing exercises, how

closely the patient should be monitored and supervised, whether the patient has any physical

limitations that may impact the test or make the patient more or less prone to fainting, and so on.

Indeed, Appellant attributes his fall and resulting injury to Nurse Doe’s decision to ask
him to stand and continue the breathing exercises during the test, and UCI Medical’s failure to

properly train and supervise Nurse Doe regarding the administration of the test. A layman simply

would not have any means of judging the decisions made by Nurse Doe in administering the test,

or the decisionis made by UCI Medical in training and supervising Nurse Doe.

These issues clearly fall outside the scope of a jury’s general knowledge or experience.
Without such information, a prospective jury would be unable to evaluate whether the health
care professional acted improperly or failed to adhere to the “duty of care” required of her by
South Carolina law, This is precisely the reason, as explained in Dawkins, that expert testimony

is necessary in medical malpractice cases.

11
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CONCLUSION
For the foregoing reasons, Respondents respectfully request that this Court affirm the

trial court’s order dismissing the Complaint.

-4
D. GARY LOVELL, JR.
WILLIAM J. FARLEY, III
Carlock, Copeland & Stair, LLP
40 Calhoun St., Suite 400

Charleston, SC 29401
(843) 727-0307

Attorneys for Respondents

12
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STATEMENT OF THE CASE

Appellant adopts and incorporates by reference the Statement-of the Case and Facts

presented in his initial brief.! |
ARGUMENT
L RESPONDENTS’ ARGUMENT THAT APPELLANT WAS UNDERGOING A

MEDICAL TEST WHILE INJURED AND THEREFORE ANY ASSOCIATED

NEGLIGENCE IS MEDICAL MALPRACTICE IS AN OVERLY BROAD

GENERALIZATION AND FAILS

As addressed fully in Appellant’s Initial Brief, Appellant was not receiving medical
care when his injury occurred. Even if it can be con-strued that Appellant was receiving
medical care at the time of his injury, such care was routine and therefore ordinary
negligence,

Respondents predicate much of their Statement of the Case and their Argument on -
allegations made in Appellant’s complaint. As Respondents correctly mention near the end
of their Staternent of the Case, Appellant filed an amended cc;mplaint in a timely manner.
Rule 15, SCRCP makes it clear that the amendment relates back to the date of the original
pleading and therefore this Court should confine their review to the allegations in Appellant’s
amended complaint,

There is no merit to the assertion that a pulmonary function test must be performed

by a licensed healthcare professional as Respondents contend. There are several different

! Similarly, under the Argument section of this Reply Brief, Appellant adopts and
incorporates by reference those arguments raised in his Initial Brief, For the sake of
brevity, Appellant offers the arguments herein as a limited reply to those issues presented
in the Respondents’ Initial Brief,
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types of pulmonary function tests. Spirometry is the most common lung function test and
the type used in the case at bar. Spirometry measures how much and how quickly one can
move éir out of one’s lungs. One breathes ihto a mouthpiece attached to a machine called a
spirometer. The machine records the results. Spirometry can measure many different things
about the way one breatl;es, Spirometry tests are also performed at home witfxout the need
or aid of a licensed healthcare professional. Appellant takes exception to the moniker of
Respondent Doe as “Nurse Doe.” Appellart has no knowledge the;t Respondent Doe was a
nurse or a licensed healthcare professional.

Respondents cite cases from other states in an effort to sway the Court. Dawkins .
Union Hosp. Dist., 408 8.C. 171, 758 S.E. 2d 501 (2014) was decided by The South Carolina
Supreme Court less than two years ago. The South Carolina Supreme Court cited cases
within Dawkins from other jurisdictions which it found relevant. This Court should not look
to these out-of-state c.ases cited by Respondents for guidance as surely, if relevant, they
would have been cited in Dawkins. Dawkins marked a major evolution regarding the law of
negligence in South Carolina when it occurs at a medical facility. This Court cannot be
certain that the jurisdictions referred to by Respondents are as enlightened in their treatment
of negligence cases as South Carolina, nor can the Court be certain that the statutes
promulgated in these states are identical to those in South Carolina regarding medical
negligence versus ordinary negligence.

Notwithstanding, in the event the Court delves into the cases cited by Respondents,
it will find them difficult to reconcile with the current law in South Carolina particularly after

the Dawkins decision. The case of Jackson v. Chicago Classic Janitorial & Cleaning
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Service, Inc., 355 Il App. 3d 906, 823 N.E.2d 1055 (2005) relied upon by Respondents
begins its analyéis l;y stating that the term “medical, h’ospita‘l or othe.rhealing art malpractice”
must be construed»bro’adly. Id. at 1058. Dawkins sets forth no such requirement in South
Carolina. Dawkins says the opposite and narrows the definition of medical negligence by
stating that routine medical care does not give rise to medical negligence, but instead
ordinary negligence. The Court would be ill-advised to take this case as being persuasive.

The case of Moore v. Jackson Cardiology Assoc. P.A.,--S0.3d- -, 2015 WL 7729358
{Miss. Ct. App. Dec. 1, 2015) provides no guidance either. The above case, involved a
motion for summary judgment rather than a motion on the pleadings. While it may be a
subtle distinction, as a result of discovery being conducted, the Plaintiff brovided specific
interrogatory responses that provided a factual basis for a motion for summary judgment by
the Defendant. 7d. at *2. Absent the discovery responses referrea to by the Appeals Court,
the outcome could have been different. The court stated that the facts used to reach its
conclusion were undisputed. In the case at bar, the facts are clearly in dispute.

Harris v. Sternberg, 819 So0.2d 1134 (La. Ct. {\.pp. 2002) should be disregarded by
this court as it states that “we are cognizant of the principle that limitations on the liability
of'a health care provider are special legi.slation in derogation of the rights of tort victims and
as such, the éoverage of the act should be strictly construed.” Id. at 1137. The Dawkins
case r.nakes no such assertion.

Respondents also rely on Grossman v. Barke, 2005 PA Super 45, 868 A.2d 561
(2005) to back their position. Grossman actually bolsters Appellant’s position regarding

ordinary negligence in a medical setting. It states, in part, that expert testimony is not always
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required if the alleged negligence is obvious or within the realm of a layperson’s

understanding. Nor is expert testimony as to causation required “where there is an obvious

causal relationship” between the injury complained of and the alleged negligent act. [d. at

567.

I RESPONDENTS’ ARGUMENT THAT APPELLANT’S CLAIMS REQUIRE
. EXPERT TESTIMONY ON THE STANDARD OF CARE IS SPECIOUS AND

WITHOUT MERIT

Appellant does not dispute that portions of a physical examination require some
degree of professional knowledg;: and skill. However, there are several parts to a physical
examination, many of which are routine and do not require a medical professional. Taking
one’s height, weight, temperature, and blood pressure do not require professional knowl edgé.
’I‘hoge services render a result which a medical professional can interpret using his
knowledge and skill. A layperson can understand the standard of care and grasp the efforts
taken to obtain readings of height, weight, temperature and blood pressure when explained
by the individual pe‘rforming the task.

Respondents arellobbying this Court to view a pulmonary function test as a grandiose
medical test requiring professional skill. Itis far fromit. It is a simple exercise wherein an
individual blows into'a mouthpiece. The spirometer reads the results.. Because this incident
occurred at amedical facility, someone employed by Respondent provided a mouthpiece and
a chair. A pulmonary function test that utilizes spirometry can be done at home. Some
musical instruments have mouthpieces. A jury can grasp the concept of putting one’s mouth
around the mouthpiece and asked. toblow. Appellant has not left anything out ofhis analysis

in his initial brief as to this issue as Respondents contend. The pulmonary function test
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utilized by Respondents is not a medical test that must be conducted under the supervision
of a licensed medical professional 2

Respondent Doe clearly had Appellant seated in a chair to begin the test because there
is a risk of dizziness when blowing into a mouthpiece. She then asked Appellant to stand,
Respondent Doe can testify about her reasons for having Appellant sit in the chair, Appellant
can testify as to what Respondent Doe told him as such testimony would be an exception to
the hearsay rule. Had Respondent Doe not originally put Appellant in the chair, which
demonstrated she knew the risks associated with providing breathing maneuvers while
standing, then Respondents might have had a valid argument as to the necessity of an expert
to detail the standard of care. When she asked Appellant to stand, she removed the -
precautionary measure (the chair) and fa.iled to take any precautionary actions, by any means,
to insure Appellant’s safety. For reasons that had nothing to do with medical knowledge or
judge;ment, she chose to ask him to stand. The standard of care will be established by
Respondent Doe by virtue of the fact that she first had Appellant sitting in the chair because
she knew he could get dizzy providing breathing maneuvers into the mouthpiece. Expert
testimony is not required to establish the standard of care if the alleged negligence is obvious
or within the realm of a layperson’s understanding. Nor is expert testimony as to causation
required where there is an obvious causal relationship between the injury complained of and

the alleged negligent act.

?Appellant submits that the Court should take judicial notice of this issue.

5
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CONCLUSION
For these reasons, as well as those addressed in the Appellant’s Initial Brief to this

Court, the trial court’s decision should be reversed.

Respectfully submitted,

South Carolina Bar No: 12413
Kenneth S. Nugent, PC

One Bull Street, Suite 400
Savannah, GA 31401

(912) 790-5811 (Telephone)
(912) 629-9942 (Facsimile)
Attorney for Appellant

Savannah, Georgia

April ¢ 2016
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Cory McMillan, Appellant,
V.

UCI Medical Affiliates, Inc. d/b/a Doctors Care and Jane
Doe, Respondents,

Appellate Case No, 2015-002260

Appeal From Ketshaw County
DeAndrea G. Benjamin, Circuit Court Judge

Unpublished Opinion No, 2017-UP-145
Submitted January 1, 2017 ~ Filed April 5, 2017

AFFIRMED

James Joseph Kasprzycki, Jr., of Ketineth Nugent, PC of
Savannah, Georgia, for Appellant

Dennis Gary Lovell, Jr. and William Joseph Fatley, III,
both of Carlock Copeland & Stair, LLP, of Charleston,
for Respohdents.

PER CURIAM: Cory McMillan appeals the circuit court's order granting UCI
Medical Affiliates, Inc.'s (UCI Medical's) motion to dismiss, arguing the circuit
court erred in dismissing his claim for failing to comply with the pre-litigation
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requirements for medical malpractice cases under section 15-79-125 of the South
Carolina Code (Supp. 2016). McMillan argues he was not required to comply with
the statutory pre-litigation requirements because his complaint did not allege
medical malpractice; rather, he contends his action is an ordinary negligence action
because he was not receiving medical care when he fell during the administration
of a pulmonary function test (PFT). We affirm.!

McMillan atgues the factual allegations in his complaint are similar to those in
Dawkins v. Union Hospital District, in which the Supteme Court of South Carolina
held a plaintiff's claim was an ordinary negligence claim because she alleged she
was injured when she fell on the way to the restroom while at the hospital prior to
receiving treatment. 408 S.C. 171, 178-79, 758 S.E.2d 501, 504-05 (2014). In
Dawkins, the court noted the plaintiffs complaint "ma[de] ¢ledr that she had not
begun receiving medical care at the time of her injury" and did not allege she
received "negligently administered rmedical cate.” Id, at 178, 758 §,E.2d at 505,

In contrast, McMillan alleged in his complaint he was injured because the A
employee was negligent in failing to "safely and propetly supervise and/or monitor
[him] while administering the pre-employment PFT" and UCI Medical was
negligent in failing to properly train her, Therefore, the circuit coutt properly
found McMillan's complaint alleged medical malpractice, See id. at 177, 758
S.E.2d at 504 ("[T]f the patient receives allegedly negligent professional medical
care . . . the action sounds in medical malpractice."). Because McMillan failed to
comply with the statutory pre-litigation requirements for medical malpractice, the
circuit court properly dismissed the action. See S.C. Code Ann. § 15-36-100(CX1)
(Supp. 2016) (providing failure to contemporaneously file an expert affidavit in a
medical malpractice action subjects the plaintiff's complaint to dismissal for failure

to state a claim).

AFFTRMED.
LOCKEMY, C.J., and KONDUROS and MCDONALD, J., concur.

' We decide this case without oral argument pursuant to Rute 215, SCACR.
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Pursuant to Rule 221(a), SCACR, Appellant, Cory McMillan, respectfully petitions
this Court for rehearing of its Opinion No. 2017-UP-145 issued on April 5,2017, based upon
the following points overlooked or misapprehended by the Court.

In affirming the decision of the trial court, this Court found that Appellant’s
complaint alleged medical malpractice and as a result that Appeliant failed to comply with
the statutory pre-litigation requirements for medical malpractice.

Respectfully, this Court may have overlooked the analysis put forth by the South
Carolina Supreme Court in Dawkins v. Union Hospital District, 408 S.C. 171, 758 S.E. 2d
501 (2014). Appellant argued to this Court that the care received by Appellant was routine
and therefore sounds in ordinary negligence. Asa result, the pre-litigation requirements set
forth in S.C. Code Ann. § 15-79-125 and § 15-36-100 were not necessary.

McMillan alleges in his amended complaint that “Pursuant to a request by Doctors
Care employee(s) and/or Respondent, Jane Doe, McMillan sat down in a chair placed
adjacent to the spirometer and began providing breathing maneuvers. During therespiratory
testing, a Doctors Care employee and/or Respondent, Jane Doe, requested that McMillan
stand up to continue to provide breathing maneuvers. In compliance with said request,
McMillan stood up and attempted to complete the additional breathing maneuvers. None of
the employees of Doctors Care nor Respondent, Jane Doe, assisted McMillan in any way
whatsoever, including but not limited to steadying him or providing for his safety., While
attempting to complete the additional breathing maneuvers, and é‘cill standing, McMillan

became light-headed and fell to the ground.” ( R. p. 000020, line 12)
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The Supreme Court of South Carolina addressed the issue of routine care in the case
of Dawkins v. Union Hospital District, 408 8.C. 71,758 8.E. 2d 501(2014). The Supreme
Courtbegan its analysis by “acknowledging that ‘[b]ecause medical malpracticeis a category
of negligence, the distinction between medical malpractice and negligence claims is subtle;
there is no rigid analytical line separating the two causes of action.” Rather, differentiating
between the two types of claims ‘depends heavily on the facts of each individual case.” I,
at 176.  The Dawkins case specifically goes on to state “However, if the patient instead

receives non-medical, administrative, ministeral, or routine care, expert testimony

establishing the standard of care is not required and the action instead sounds in ordinary

negligence.” Id. at 177 -178. “Thus we emphasize that not every action taken by a medical
. professional in a hospital or doctor’s office necessarily implicates medical malpractice and
consequently, the requirements of § 15-79-125.” 4. at 178.

[t seems clear from this Court’s ruling that Appellant was a patient of Respondent.
The word “patient” implies there must be a “doctor” or some other “medical professional”
on the other side of the relationship. The Supreme Court in Dawkins carefully chose the term
“patient” when it said “However, if the patient instead receives non-medical, administrative,
ministerial, or routine care, expert testimony establishing the standard of care is not required
and the action instead sounds in ordinary negligence.” fd. at 177 -178. “Thus we emphasize
that not every action taken by a medical professional in a bospital or doctor’s office
necessarily implicates medical malpractice and consequently, the requireménts of § 15-79-
125.” Id. at 178.

Respectfully, this Court did not weigh the facts alleged by Appellant in his amended
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complaint in a light most favorable to Appellant'. Had this Court done so, it would have
reached a different conclusion. The Appellant was asked to stand after starting in a seated
position. The act of standing is as routine as it gets (for one able to do so). The South
Carolina Supreme Court would not have taken the time to define four classifications of
ordinary negligence versus medical malpractice ifthe South Carolina Supreme Court did not
deem some allegations of negligence that occur in a hospital or doctor’s office to potentially
be something other than medical malpractice, This Court, like the trial judge in the case,
should have ascertained if the allegedly negligent care administered to Appellant could be

classified as routine care. The Courtin Dawkins created a test that mandates that allegations

of negligence that occur at a hospital or doctor’s office are to be sifted through to detenmine

if they could be classified as non-medical, administrative, ministerial, or routine care and

thus ordinary negligence. Reasonableminds can differ as to whether failing to supervise one
asked to stand from a seated position falls into one of the four classifications of ordinary
negligence detailed in Dawkins.

If the Court in Dawkins did not expect the trial courts to analyze the facts of certain
allegations of negligence that occur in a hospital or doctor’s office to potentially be
something other than medical malpractice as Appeliant contends, then wh.y would the South
Carolina Supreme Court bother to detail four classifications of ordinary negligence (non-

medical, administrative, ministerial, or routine care) in the Dawkins opinion? As stated in

‘ On appeal from a dismissal pursuant to Rule 12(b)(6), SCRCP, this Court is
required to view the allegations in Appellant’s amended complaint in a light most
favorable to the Appellant and determine whether the facts alleged and the
inferences reasonably deducible from the pleadings would entitle the Appellant to
relief under any theorv of the case.
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Dawkins “differentiating between the two types of claims ‘depends heavily on the facts of
each individual case.”” Id. at 176. Prior to Dawkins, the trial courts determined that if a
negligent act occurred at a hospital or doctor’s office the case was one of medical

malpractice. Subsequent to Dawkins, that is no longer the standard applied, Routine care

can occur at a hospital or doctor’s office and sounds in ordinary negligence.

Here, there are allegations that routine care was negligently administered to

Appellant. Appellant’s injury occurred while he was not being properly supervised. The
Appellant was seated while providing breathing maneuvers. Then Appellant was asked to
stand while providing breathing maneuvers. As aresult, Appellant fell to the ground. This

is a case of routine care gone wrong,

CONCLUSION
Based on the reasons set forth herein and the arguments raised in the Final Brief of
Appellant and Final Reply Brief of Appellant, Appellant, Cory McMillan, respectfully
requests that this Court grant his petition for rehearing,

Respectfully submitted,

A Ve
v

James J.{K s;&zy,cﬁl

South Carohna Bar No: 12413
Kenneth S. Nugent, PC

One Bull Street, Suite 400
Savannah, GA 31401

Savannah, Georgia (912) 790-5811 (Telephone)
(912) 629-9942 (Facsimile)
April 17, 2017 Attorney for Appellant
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The South Cavoling Court of Appeals

Cory McMillan, Appellant,
V.

UCI Medical Affiliates, Inc. d/b/a Doctors Care and Jane
Doe, Respondents.

Appellate Case No. 2015-002260

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the
petition for rehearing is denied.

C.J.

J :

Q%@Nﬂfl/{@\mw J.

Columbia, South Carolina

cc:
James Joseph Kasprzycki, Jr., Esquire
Dennis Gary Lovell, Jr., Bsquire FiLED

William Josepl; Farley, III, Esquire . ..
The Honorable’DeAndrea G. Benjamin ‘ ﬂ”% /4, % /
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