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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
)
Parenthess Ricardo Addison, #161445, ) Case No. 2015-CP-10-3350
> L%
Applicant, ) A |
) FINAL ORDER OF DISMI@(&L e X
v. ) : 2l BV S
) (_:‘H','.:' 9 ?lur‘y
State of South Carolina, ) ‘Cﬂ 4;
o ) LA
Respondent. ) %‘w -
) § t .'(:"-."

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed June 12, 2015. Respondent made its return on May 4, 2016, requesting the
application be summarily dismissed as successive, untimely, and without merit.

| Pursuant to this request, and after reviewing the pleadings in this matter and all of the
record; é@ched thereté, this Court issued a Conditional Order of Dismissal signed May. 11,
2016, and filed May 20, 2016, provisionally denying and dismissing this action, while giving the
Applicant twenty (20) days from the date of service of said Order in which to show why the
dismissal should not become final. Attached to this Final Order and incorporated herein by
reference is an Affidavit of Service dated June 17, 2016, serving the above mentioned
Conditional Order of Dismissal on the Applicant.

In a document captioned “Applicant’s Objections to Conditional Order of Dismissal” and
filed on June 2, 2016, Applicant again argues he is entitled to a hearing on the basis of after- or
newly-discovered evidence “supplied by the U.S. Department of Justice.” Applicant also argues
that because his previous applications were filed before 2015, he could not have raised his

current allegations in his previous applications.
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" “Applicant subséquently filed a document captioned “Applicant’s Amended Objections to”

Court’s Conditional Order,” dated July 7, 2016. With this document, Applicant attached the
letter addressed to Ninth Circuit Solicitor Scarlett Wilson from the Department of Justice.
Applicant argues he is entitled to Counsel and a hearing,'

This Court has reviewed the Applicant’s response to the Conditional Order of Dismissal
in its entirety, in conjunction with the original pleadings, and finds a sufficient reason has not
been shown why the Conditional Order of Dismissal should not become final.

This Court notes the Applicant was convicted and sentenced on August 31, 1989, and the
South Carolina Supreme Court affirmed his convictions and . sentences on June 10, 1991.
Because this action was filed on June 12, 2015, it was clearly filed outside the expiration of the

statute of limitations. See S.C. Code Ann. § 17-2745(a) (Supp.2003). This is Applicant’s fourth

application for post-conviction relief. This Court notes successive PCR, applications .are,,

disfavored. See Land v. State, 274 S.C. 243, 246, 262 S.E.2d 735, 737 (1980).

IT IS THEEREFORE ORDERED that, for the reasons set forth in the Court’s
Conditional Order of Dismissal, the Application for post-conviction relief is hereby denied and

dismissed with prejudice.

AND IT IS SO ORDERED this = day of M , 2017

THE HWE DEADRA L. JEFFERSON
Chief Administrative Judge

Ninth Judicial Circuit

m ‘]‘ , South Carolina. N

! This Court notes that the proper mechanism for challenging DNA evidence is through the Post-Conviction DNA
Testing Act. S.C. Code Ann. § 17-28-10 to -360, which must be filed under the original indictment number or
petition with the clerk of court of the general sessions court.
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IN THE COURT OF COMMON PLEAS FOR

STATE OF SOUTH CAROLINA )
_ ) , »
'COUNTY OF CHARLESTON ) THE NINTH JUDICIAL CIRCUIT
) .
) 2015-CP-10-3350 . |
_Parenthess Ricardo Addison ) o "?%.. )
_'S.C.D.C. No. 161445 ) ¢ % ‘?
) e % <
Applicant, ) . 2y, © )
) S - ’f'o’!f';; o’}
v. ) _CONDITIONAL &%, %,
) ORDER OF DISMISSAL oé/;a '
) . | %
State of South Carolina, ) ¢
. )
" Respondent. )
)

This matter is before the Court from an application for post-conviction relief filed June
12, 2015. The Respondent made its Return, requesting the matter be summarily dismissed for
failure to file within the time limits mandated by the applicable statute of limitations; because it

is successive; and because it fails to make a pnma facie showmg that Applicant is entitled to

relief based on newly discovered evrdence Thrs order follows.

PROCEDURAL HISTORY

Applrcant is presently conﬁned in the South Carolina Department of Correctrons pursuant

- to orders of commitment _of the Charleston County Clerk of Court. -Appheant was indicted

during the February 1989 term of the Charleston County Grand Jury for assault and battery'vuith
mtent to kill (1989-GS- 10-0290), criminal sexual conduct in the first degree (1989- GS-10-0291),

and krdnappmg (1989-GS-10-0292) Applicant was also mdrcted during the August 1989 term

of the Charleston County Grand Jury for grand larceny bf a 'vehicle (1989-GS§10-2704).

Applicant proceeded to trial, and a jury. found him as indicted, Jimmy Stuckey, Esquire,

represented Applicant. ‘On August 31, 1989, the Honorable Daniel Foster Laney, Jr. ‘sentenced
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Applicant to life imprisonment. Applicant appealed, and the South Carolina Supreme Court

affirmed his convictions, State v. Addison, Op. No. 91-MO-136 sC. S. Ct. fled June 10, 1991).
lst PCR A eati s 1 - 2 -

Applicant filed his first PCR application on June 4, 1996 allegmg the following grounds for

relief:

1. Ineffective assistance of counsel:

-i. Failure to preserve Batson objection; - :

ii. - Failure to request that the trial judge remove a juror -
because she had been to the club where the assault began
on many previous occasions; -

iii. Failure to object to the photo line-up used a trial as unduly

_ suggestive;

iv. Failure to introduce additional paychecks to indicate a
steady income source for spending money; and

v. Failure to pursue DNA testing of a hair found in the
victim’s car.

2. Court error by failing to permit a toxlcology expert to answer a
hypothetical question whether the prosecutmg witness could relrably
identify her assailant, :

Respondent filed its Return on April 21, 1998, An evrdenuary heanng was held on

November 10, 1999. Harry Devoe, Esqmre, represented Appheant On December 16, 1999, the
Honorable Daniel F. Preper denied and dismissed the appheauon with prejudrce

Applicant appealed, and the South Carolina Supreme Court denied the petition for a writ
of certiorari on September 12, 2001. | |

irst Federal Habess C Petition° 2:99-3337

Apphcant filed a pro se federal petmon for a writ of habeas corpus on’ October 12, 1999
Respondent filed its Return and Motion for Summary Judgment on November 22, 1999 The
Honorable Robert S. Carr United States Magistrate Judge, 1ssued a report on January 28 2000

‘ tecornmendmg Respondent’s motion for summary judgment be granted. The Honorable
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- Margaret B. Seymom', United States Dlstnct Judge, granted Respondent’s motion for summary
Judgment and dnsmrssed the peutlon without prejudice on March 2, 2000

Secogd Federal Egggg Corpus Petntmn' 2: 02-0085

Apphcant filed a second pro se federal petition for a writ of habeas corpus on January 15,
2002, Applicant also ﬂled a motion for DNA testing, Respondent ﬁled its return and motion for
| summary Judgment on Aprl 11, 2002. Judge Carr issied a report on July 18 2002,_‘
recommending Respondent’s motion for summary judgment be granted. -Judge Seymour
dismissed the petition end_ denied A;Splieant’s motion for DNA testing on September 25, 2002.

d PCR Applicatio 12007- 102
Applrcant filed his second PCR applxcatron on July 3, 2007, allegmg the followmg grounds
for relief:
1. Actual innocence.

~ Respondent filed its Return and Motion to Dismiss on February 2, 2009. The circut
courtissued a conditional order of dismissal on February 2, 2009, finding the application was
untimely and successive. By order ﬁled.July 10, 2009, the Honorable Deadra L. Jeﬁ‘erson
denied and dismissed the spplication with prejudice. | |

Applrcant ﬁled hls third applrcatron on Deeember 17, 2013 allegmg the followmg

grounds for relief verbattm

1. Subject matter junsdxcuon
a. The sole signature of a grand jury foreperson does not
support and cannot in itself convert an “accusation” into .
a valid indictment, without support, documentation that
12 grand jurors reviewed and voted upon the .
accusation, into a properly found indictment, as
Page 3 of 11 '




- demanded by our Constitution(s) and the laws of thxs
State. A conviction under such prolubmons shall not
stand. _
Respondent filed its return and motion to dismiss on January 7, 2014, requestmg that the
apphcauon be summarily dismissed. The Honorable R. Markley Denms, Jr., 1ssued a
* Conditional Order of Dismissal on »Januar'y 8, 2014, provisionally denyin‘g and diSmissing the
matter. Applicant made no response, and in a Final Order filed April 3, 2015, Judge Dennis
denied and dismissed the appllcatxon with prejudice. Apphcant dxd not appeal.
Current PCR Application
Applicant filed his fourth and current apphcatlon on June. 12, 2015, allegmg the
following grounds for rehef verbatim:

1. “The testimony /report used to convict me has been determined
by the U.S, Dept. of Justice to be invalid.”

Before this Court are the Charleston County Cleik of Court records regardmg the subject

conviction, appel]ate records, records from Apphcant’s prior PCR aeuons, and Respondent’ A

- Return and Motion to Dismiss

FINDINGS OF FACT AND CONCIL,USION OF LAW
Newly Discovered Evidenee' |

This Court interprets Applicant’s allegation- that the testimony used to convict him has

been determmed to have been invalid amounts to a claim of newly discovered evidence. . This

| claim falls to make a prima facie showing that the new evidence likely would have changed the

outcome at trial. A defendant requestmg a new trial based on after discovered evxdence must
show that the evidence:

1) Is such as would probably change the result if a new trial was -

had; 2) has been discovered since the trial; 3) could not by the -
exercise of due diligence have been dlscovered before the gria]; 4)
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is material to the issue of guilt or innocence; and 5) is not merely
cumulative or mpeachmg

.I:Lwt_e, 278 5.C. 610, 611- 12 299 S.E.2d 854, 855 (1983) .

Applicant's allegation of newly discovered evidence is based upon a report lssued by the‘
‘United States Depamnent of Justice. That report consists of a ﬁndmg by the Fedeml Bureau of
' Investlgauon (FBI) that “the examiner assxgned to the posmve assocmtxon a statistical welght or
probablltty or prov:ded a hkehhood that the questxoned hau- ongmated from a parhcularsource,
or an opuuon as to the hkehhood or rareness of the positive association that could lead the j Jury to
‘believe that valid statistical wexght can be ass1gned toa nncroscOplc bair assoclatton tlus type
of tesumo_ny exoeeded the ltmnts of the science.” The Depamnent of Justice has taken no
posmon regarding the matenahty of the ervor in this case. -

'l'hls Court ﬁnds that Appllcant has failed to show this evxdence is such as would
probably change the result if a new tnal was had. Spectﬁcally, while the 1dent1ﬁcatxon of the
attacker was the central issue, it tumed on the reliability of the vxcum s eye wntness account of
her assault! — not whether a hmr found in the back seat of the vnctlm’s car belonged to Applicant.

. The dlstmctxon he:e is unportant the ownership of the hair in quesuon was not relevant to the
identity of the person w‘ho attacked the victim. _The presence of Applicant’s hair in the yietim’s '

_vehicle was consistent with Applicant’s version of events at trial.‘- The.hair. ou't into ev‘iderlce at
trial came from the dnver’s sule rear of the vehicle. App. p. 305-05 According to Appheant’
story, he came into contact thh the victim earller in the night as she was hangmg her head out

~ her car window and trying to gag or throw up. _App.. p. 528. Ap_plwant testlﬁed that he asked the

| victim if ehe was okay, and then picked up some of her personal items off of the ground and put

YIn fact, the reliability of the victim’s account and subsequem identification of the Apphcam was heavily contested
- attrial. At trial, it was subject to an in camera hearing, where the trial Judge ultimately ruled that it was admlss‘ble.
App p. 182-227. . /
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them in' the ﬂoor behirld the driver’s seat. App. p. 528-29. Trial counsel asserted, during
omﬂg'mmm, that if the hair in question actually belonged to Applicant then it got there as
he was putting those items back. TT, p. 24.

- Moreover, as the FBI report acknowledges, there was testrmony to the effect th;at'tho‘re
were significant limitations to using hair oomparisons to make identifications. On oross-v
examination, trial counsel brought to light a specific part of the expert’s report that said “hair
comparisons do not constitute a basis for absolute personal idriﬁcarion.”’ App. p. 30,9. | Trial
counsel also elicited testimony from the expert witrms to tho effect that hair compan'sons cannot
lead to an absolute, “beyond a reasonable doubt” identification. App. p 310. The jury heard that
hair comparisons are “not like ﬁngerpnnts,” and that “DNA is much stronger Id.

Bofore the Corlrt will hold an ‘evrdentrary hearing, Apphcant must moke_ a prima»faoie
showing that he s enited to relief. Welch v, MacDengall, 46 S.C. 258, 143 S.E.2d 455 (1965);
Blandshaw v. State, 245 S.C. 385, 140 S.E2d 784 (1965). Applicant has fuiled to make such a
pnma facre showing that he is entitled to relief based on the mformatron set forth and, therefore, '
he is not entitled to an evrdennary hearing in the matter. Accordmgly, thls matter must be
summanly dlsmrssed with prejudice. |

Successiveness

“This Court finds that any additional allegations raised in the current application for post-
conviction relief must be summarily dlsmssed as successive to his prior applioatioo for post-
conviction relief. Sucoossive applioations for post-conviction relief are oisfavored. Land v.
 State, 274 S.C. 243, 2625 E.2d 735 (1980) ‘The relevant statute provides |
[a]ll grounds for relief available to an applicant under this chapter
must be raised in his - original, ' supplemental or amended

| application. Any ground finally adjudicated or not so raised, or
knowingly, voluntarily and intelligently waived in the proceeding
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that resulted in the conviction or sentence, or. in amy other
proceeding the applicant has taken to secure relief, may not be the
basis for a subsequent application, unless the court finds a ground
for relief asserted which, for sufficient reason, was not asserted or
was inadequately raised in the original, supplemental or amended
application.
S.C. Code Ann., § 17-27-90 (2014) Under this statute successive post-conv:ctton relief
apphcatlons are forbidden unless an appheant can point 0 a "sufﬁclent ‘reason"” why new
grounds for relief were not raised or were not properly raised in previous applications. - Aice v,
State, 305 S.C. 448, 409 S.E.2d 392 (1991). Any new ground raised in a subsequent application
is limited to those grounds that “could not have been raised .. . in the previous application.” Id.
at 450, 409 S.E.2d at 394. Ifan allegatlon could have been raised in a prevxous applncatton, then
the applicant may not raise it in successive applications. Id. Courts “will not engage in an
| exploratlon of why the grounds were_ not raised.” Id. (“[I]tis sufﬁclent that they could have been
raised, but were not.”). The applwant beats the burden of showmg that the allegatlons could not
have been ralsed prev:ously Land, 274 S. C 243 262 5.E.2d 735 (1980). |
This Court finds ‘that the current allegations were or could have been raised in the
proceedmgs based on Applicant's prior application for post-conviction relief tmd thus the current
@plicatibh is successive and barredA under Section 17-27-90. | Applicant has failed to mblish
sufficient reason why he could not have raised his current allégations- in his prévihus application
for post-cbnviction relief, éhd has therefore failed to mest his‘hmdén. -l.7urth.er, Applicaht chose
to voluntarily withdraw all allegations in his prior PCR application; with the understanding that it
would result in its dismissal with prejudice. As a result, this Qoutt finds Summary dismissal is

appropriate.
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Statute of Limitations
Thls Court further finds that this Apphcatxon for Post-Convrcuon Rellef should be
summanly dismissed for farlure to. comply w1th the ﬁlmg procedures of the Umform Post-
Conviction Procedure Act. S.C. Code Ann, §l7-27-10 to -160 Section l7-27-45(a) reeds as
follows:
An application for relief filed pursuant to this chapter must be ﬁled .
within one year after the entry of a judgment of conviction or
within one year after the sending of the remittitur to- the lower
court from an appeal or the filing of the final decision upon an
appeal, whichever is later.
The South Carolina Supreru_e Court has held that the statute of limitations shall apply to
- all applications filed after July 1, 1996. Peloguin v, State, 321 S.C. 468, 469 S.E.2d 606 (1996).

Following Applicant’s conviction and appeal of the offenses he is our‘rentl}; 'chellehging, the

o Remmntur was issued on September 25, 2008. Therefore, Apphcant was required to file this

apphcatron on or before September 26 2009 This Appheatxon was filed on May 14 2015
which was over five years after the: statutory filing period had expued. |
Summary dismissal of aPCR apphcauon-ls appropnate when the applicaﬁon is filed after
the statutory filing penod m 363 S.C. 432, 611 S. E.2d 494 In addition, Courts are
authorized to grant a motion by either party for summary disposition of [an] apphcauon when it
appears from the pleadmgs that there isno. genuine issue of matenal fact and the moving party
is entitled to Judgment as a matter of. law." § 17-27-70(c). Therefore, this Court finds that the
application for post-conviction relief should be summarily dlsnussed for farlureto file within the
time mandated by statute and for being successive. | |

Failure to State a Claim =
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This Court also finds that this Application for Post-Conviction Relief must be dismissed
for faxlure to state a claim cognizable under the Post-Conviction Prooedure Act, S C Code Ann.
§ 17-27-10 to -160 (2003). An applxcant may commence a post-conwctxon relief actxon on the
followmg grounds

1. That the conviction or the sentence was in violation of the Consntuuon of the _
" United States or the Constitution or laws of this State;

2. That the court was without jurisdiction to impose sentence;
3. That the sentence exceeds the maximum authorized by law; -

4. That there exists evidence of material facts, not prevmusly pmnted and
heard, that requires vacation of the conviction or sentence in the interest of
justice;

5. That his sentence has expired, his probation, parole or conditional release
- [was] unlawfully revoked, or he is otherwise unlawfully held in custody or
. other restraint; or
6. That the conviction of sentence is otherwise subject to collateral attack upon
. any ground of alleged error heretofore available under any common law
statutory or other writ, motion, petition, proceeding or remedy....
8.C. Code Ann. § l7-27-20 (1976)

Even if the facts alleged by Appllcant are true, these facts do not support a cogmmble
claim for post-conviction relief under any of the statutory grounds. PCR relief is only proper
when the af:plicaﬁon collaterally attacks the validity of the conviction or sentence. Al-Shabazz v.
State, 338 S.C. 354, 527 S.E.2d 742 (2000). Claims that affect only the duration of the sentence
or quality of the inmate's confinement do fiot aﬁ'ect the validity of the conviction or sentence and
therefore are considered non-collateral attacks on the conviction. Qp_m_tggg. 338 S C. 202
525 S.E.2d 886 (2000) A credit-related claim or challenge to other conditions of conﬁnement' '
does not fall into that category. Id. In Cooper the petitioner made a similar claim as Applicant

here, that he was not given correct -credit for the time served before his conviction. The South
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Carolina Supreme Court in Cooper stated that PCR was rmproper for the petmoner because by
challenging the duration of the sentence, the peutroner was lrymg to enforce hrs sentence under
law and therefore nof challenging the validity of the underlying conviction or sentence. Id, A
claim for time served is a non-collatera! attack of a conviction and must be pursued through the
Administrative Procedures Act (APA) Id, |
'l'tus Court finds that Apphcant's allegations all concern matters whxch must ﬁrst be
raised through SCDC's disciplinary or grievance procedure. Iprphcant is dissatisfied with the
decision rendered by SCDC, then he may seek review of the decision under the APA, Therefors,
this application must be dismissed. | '
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CONCLUSION

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this Application _
‘with prejudice unless- the Apphcant prowdes Spec1ﬁc reasons, factual or legal, why the
Application should not be dnsmlssed in its entlrety The Apphcant is granted twemy (20) days

from the date of service of this Order upon him to show why this Order should not»become -ﬁnal

~ The. Apphcant shall file any reasons he may have w1th the Charleston County Clerk of Court and

‘shall serve opposing counse] at the followmg address

-Office of the Attorney General
J. Rutledge Johnson, Esquire
P.O. Box 11549
Columbia, South Carolina 29211

AND IT IS SO ORDERED this | [f*day of _

: %Mﬁ)\ , Sooﬂi Carolina

ATTL_QT A TRUE COP)’
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