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STATEMENT OF ISSUE ON APPEAL

In‘ 1ighf of the trial judge’s decision to deny Appellant’s motion for new trial based on
after-discovered evidence being controlled by an erroneous view of the trial evidence, did the
trial judge abuée his discreti_on in denying the moti‘ori where the state’s evidénce at trial relied
upon the jury beliéving Appellant’s co-defendant that Appellant shot the decedent, but the after-
discovered evidence revealed the co-defendant confessed to being the triggerman on the day of

the shooting?



STATEMENT OF THE CASE

On September 10, 2012, a Lexington County grand jury indicted Appellant for murder
(2012-GS-32-2249), bﬁrglary in the first degree (2012-GS-32-2250), and armed robbery (2012-
GS-2251). R. 1188-1189; R. 1191-1192; R. 1194-1195; R. 1197-1198. On June 1, 2015, a
Lexington County grand jury indicted Appellant for conspiracy (2015-GS-32-1421). R. 1197-
1198. The state, represented by éhawn Graham and Casey Rankin, called the case to trial before
the Honorable Thomas A. Russo and a jury on June 15-19, 2015. R. 101. Eleanor Dufty Cleary
and Brie Rust Russell represented Appellant. R. 101. The jury found Appellant guilty as
charged. R. 860, 1l. 9-23. Judge Russo sentenced Appellaht to life imprisonment without the
possibility of parole for murder and burglary, thirty years’ imprisonment for armed robbery, and
five years’ imprisonment for conspiracy. R. 868, 11. 7-18; R. 1190;‘R. 1193; R. 1196; R. 1199.

On June 29, 2015, Appellant, through counsel, filed a motion for new trial pursuasnt to
Rule 29(a), SCRCrimP. R. 105 8—1660. The state responded by a motion in opposition on July 1,
2015. R. 1061-1062. Subsequently, on July 15, 2015, Appellant filed a motion for new trial
based on after-discovered evidence pursuant to Rule.29(b), SCRCrimP. R. 1063-1075. The state
filed its reply on August 12, 2015. R. 1076-1182. Judge Russo presided over a hearing on the
motion on February 4, 2016. R. 870. By an ordér filed April 21, 2016, Judge Russo denied both
post-trial motions. R. 1183-1187.

On April 29, 2016, Appellant served his notice of appeal. This brief follows.
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ARGUMENT

In light of the trial judge’s decision to deny Appellant’s motion for new trial based on

after-discovered evidence being controlled by an erroneous view of the trial evidence, the trial

judge abused his discretion in denying the motion where the state’s evidence at trial relied upon

the jury believing Appellant’s co-defendant that Appellant shot the decedent, but the after-

discovered evidence revealed the co-defendant confessed to being the triggerman on the day of

the shooting,

Relevant facts

Evidence adduced at trial

On July 28, 2012, DaQid Pritchard with the Lexington County Sheriff’s Departmént, saw
- Robert Mitchell at a truck stop around'3 am. R. 305, 1. 16-24. Around 8:45 a.m., Margaret
McKay and her boyfriend, Shawn Kline, went to'MitcheH’s house in anticipation of a day out on
the lake and grilling. R. 306, 1. 23 — R. 307, 1. 1; R. 308, 1l. 13-23. Kline entered the house
alone. -R. 309, 1l. 3-7. He exited a moment later stating Mitchell was dead. R. 309, 1l. 5-12.
Thereafter, McKay also entered the home and found Mitchell dead. R. 309, Il. 13—/22. McKay
and Kline contacted the police and Mitchell’s son. R. 310, 11. 14-23. |

Mitchell had a prescription for oxycodone in 2012. R. 300, 11. 11-13. His prescription
was filled on the 15™ or 16" of each month. R. 300, 1L 23;25. In July of 2012, he got his
prescription filled as usual. R. 301, 1l. 1-6. He got thirty new pills, and probably had about 90

pills in total. R. 301, 1. 7-10. Mitchell sold his oxycodone pills “to help pay for bills.” R, 1. 20-

21.



The police investigation that ensued zeroed in on Nicholas “Nick” Williams as the chief
suspect in Mitchell’s murder. However, at the timefof Appellant’s trial, .the state’sbcase relied
" upon the testimony of one cen tral witness — Nick Williams \

Nicholas Willlams .

Imtially, in-2008, Nick moved in with Appellant and Appellant S girlfr1end Kim White,

because Nick had nowhere to live. R 189, 11. 7-24. Shortly thereafter, Nick began sleeping with

Kim. R 190, 11. 7-10. When Appellant discovered the infidelity, the trio went separate ways R.

190, 1. 11-16. Eventually, Nick and Kim moved into “a dope hole,”. where drugs were being

'made and sold from the house R.191,1.24 —R. 192, 1. 7

During the early morning hours of July 28 2012, Kim was arrested by her bondsman
because she failed to appear for a court date. R. 193, 11. 1-10. From the jail, Kim warned Nick
that the bondsman had seen drugs and drug paraphernalia, that the police were plamiing a raid,
and that Nick needed to get out at soon as possible. R.193,11. 11-21. Eventually, due to Kim’s
persistent inte'rvention, Appellant agre'ed to pick up Nick and assist him in getting away from the
“dope hole.” R.194,1.22—R. 195, 1. 1. | |

According to Nick, he and Appellant got high and then needed “something to come down ‘
off of” the high because the combination of methamphetamine and heroin left the user feeling
“all paranoid and sketchy.” R. 198, 1. 19-24. Nick suggested they rob Mitchell,’ whom l\\Iick had
met the week prioi because Nick knew Mltchell would have oxycodone. R 198 .25 -R. 199
1. 3. Nick claimed that Appellant got a shotgun from the home of a friend and the two drove to
 Mitchell’s home in Gilbert. R. 205, ll. 14-23. When the two men arrlved, the door was

unlocked, allowing them to enter. R. 207, 1. 9-11. Nick: began grabhing any valuable items he

' Nick got Kim hooked on drugs 1nclud1ng heroin. R. 222,1. 20 - R. 223, l 2. When the two
could not afford drugs Nick would pimp out Kim in order to feed their habit. R. 223, 11. 8- l8
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could find. R. 207, 1. 17-21. Nick claimed he heard two gunshots. R: 208, 1l. 1-3. He saw
Appellant holding‘the shotgun and shooting for a third time. R. 208, 1l. 18-20. According to
Nick, he and Appellant got the deceased’s cell phone, wallet, prescription pills, a safe, round tin
containers, and various other items from the home. R. 210, 1l. 2-10; R. 211, 1I. 11-19. Nick
further claimed that he and Appellant used some of the drugs they had stolen and divided up the
remaining pills and money. R. 213, 1l. 2-17.

Nick was charged with murder, armed robbery, burglary in the first degree, énd criminal
conspiracy in connection with the death of Mitchell. R. 187,1. 18 —R. 188, 1. 4. When he first
talked to the police, he did not provide the same story to which he testified. R. 218, 1l. 17-21.
- However, he eventually decided to tell the solicitor the story which he told the jury because “it
would be better off if the truth [came] out.” R. 219,1. 3 — R. 220, . 9. At the conclusien of
Nick’s testimony, the solicitor made clear that Nick did not shoot the deceased; rather, Appellant
was the shooter. R. 220, 11. 10-13.

Jeremy Brady

Appellant testified in his defense. Appellant concurred with much of Nick’s testimony,
including how Nick lived with him and Kim when Nick was homeless. R. 665, 1.2 — R. 666, 1.
8. Appellant also told the jurors, as Nick had, that Nick began sleeping with Kim and got her
hooked on drugs. R. 666, 1. 19 — R. 667, 1. 11. On the morning of July 28, 2012, Kim called
AmﬂhmﬂmgmghMHowﬁmNmkmﬂawmnguﬂwmhmsm@hacmumkhwwpmmd
af the drug hou_se. R. 672, 1. 1 —R. 673, 1. 17. Appellant agreéd to help Nick and went to pick
him up from the drug house where Nick and Kim had been staying. R. 679, 1. 7-19; R. 680, Il.

13-23.



Nick told Appellant that he had a place to stay in Gilbert. R. 682, 1l. 2-11. However,
when they arrived-at the home in Gilbert, no one answered the door when Nick knocked. R.l685,
1l. 4-15. Nick returned to the car with Appellant, and the two left, looking for a piace where
Nick could stay. R. 685, 1. 14-19. After trying several places with no success, Nick asked to
retuﬁl to Gilbert. R. 685, 1.20 — R. 689, 1. 9. Nick entered the house this time, and Appellant
* waited outside in the car to be sure that Nick would be permitted to stay. R. 690, 11. 2-21.

When Nick first exited the home, he got into a truck on the property. R. 691, 1l. 1-6."
Eventually, Nick got out of the truck and returned to the .car with Appellant. R. 691, 11. 14-15.
When Appellant requested gas money from Nick, Nick offered him two oxycodone pills. R.
692, Il. 4-14. Appellant returned to his apartment, léaving Nick outside to fend for himself. R.
692, 11. 15-22. Nick then aske_d Appellant to take him to a pawn shop, which Appellant did. R.
694, 1. 11-17. Appellant took Nick to two pawn shops, where he was able to sell a small air
compréssor. R. 694, 1. 18 —R. 695, 1. 8. Nick then gave Appellant money for gas. R. 695, 11. 7-
8. Nick and Appellant returned to Appellant’s apartment. R. 697, 1. 15-18. Appellant then left
to assist his dad with getting Kim’s car from the drug house. R. 697, 1. 19 — R. 699, 1. 2. Nick
left with William White. R. 698,1. 1 —-R. 699, 1. 2.

Appellant testified that he never heard any gunshots the morning he was trying‘ to help
Nick. R. 717, 11.-23-24. He readily admitted that he told the police, shortly after his arrest, that
he heard gunshots as he was driving away frém Mitchell’s home. R. 717, 1. 4-18. Appellant
explained he had lied to police because he was trying to make “Nick to be the guilty party.” R.
717, 1. 6-18. During his trial, Appellant was clear that he had knox;vledge of who sot Mr.

Mitchell. R. 719, 11. 15-16.



Motion for new trial

On June 3, 2015, Archie Goodwin wiote letters to law enforcement stating he had
information that Nick had confessed to murder. R. 1063-1075. Law enforcement shared this
information with the solicitor, who shared it with defense counsel. R. 1063-1075. Speciﬁcally,
Goodwin stated Nick relayed that he and someone el‘se were at a guy’s house, that they tried to
rob the guy of prescription pills, and that Nick had killed the guy. R. 1063-1075. Subsequent to
his letter to law .enforcement, Goodwin also wrote to the assistant solicitor who brosecuted
Appellant. R. 1063-1075.

In its responsive pleading, the stafe conceded that Appellant satisfied “prongs 2, 3, aﬁd 4
of the test for granting a motion for new trial based on after-discovered evidence. R. 1076-1182.
The state argued the evidence “would probably not change the result” of Appellant’s trial and
that GoodWin’s testimony was “merely impeaching evidence.” R. 1076-1182.
Archie Goodwin |

‘Archie Goodwin and Nick Williams were good friends from 2010 through 2012. R. 920,
1. 13-18. Goodwin sold drugs locally. R. 920, 1. 13-18. Williams Was a customer and a
business associate. R. 920,1.17 -R. 9212, 1. 14; R. 925,1. 19 —R. 926, 1. 11. Goodwin recalled
that Nick called him one day wantin\g to know where Goodwin was. R. 928, 11. 6-14. “Nick was
in a hurry.” R. 928, 1. 14. Nick said, “I’m on the run for hlurder,” and “I killed somebody.” R.
928, 11. 16-17. Nick explained that “he went to a house in Gilbert to buy prescription pills from a |
guy.” R. 929, 1l. 9-10. Nick went»to the guy’s house “with someone else.” R. 929, 1. 10-11.
“[i]nstead of buying the pills” Nick took the pills.” R. 929, 1. 12. “[T]hings got out of hand” and
Nick “endeci up killing the guy.” R. 929, Il. 13-14. During this conyersation, Nick sounded “real

hurtied” and [r]eal aggravated.” R. 929, 11. 17-22.



Appellant’s argument in favor of new trial

Defense counsel argued the Goodwin’s tegti11i01'iy was. “credible enough to put before a
jury” “because it [was] consistent with some known facts about the murder,” including that the
purbose of gbing to the deceased’s home was to get some prescription drugs, that Nick did not
have a “steady place to live,” and that Nick “was a drﬁg addict.” R. 1009, 11. 1-11. Spgcitically,
GoodWin kn'ew that Nick’s girlfriend was Kim White and that Nick was addicted to heroin. R.’
1009, 11. 11-14.‘ Additionally, defense counsel submitted phone records to show communication
between Goodwin and Nick. R. 1009, 11. 17-22; R. 1010, 11. 2-4. Corrpborating testimony was
presented to show that Nick purchased boxes of Sudafed for Goodwin to use to ﬁake
methamphetamine. R. 1009, 11. 15-17.

. Defense counsel argued the evidence put “the case in a whole djfferent light such as to
undermine the éonﬁdence in the verdict.’; R. 1018, 11. 7-11. Importantly, “the only person who”
clailned Appellént used the gun iﬁ tlie deceased’s home, and further claimed Appellant kﬂled the
deceased was Nick. R. 1018, 1I..17-19. In light of Goodwin’s testimony that Nick did not
identify the person who accémpanied him !when the. murder occurred, defense counsel explained
“the iUry éould believe that [Appellaht] wasn’t the other maﬁ or that [Goodwin wa‘s] mistaken
about that part of his story or that Nick said that another man was involved to share the blame.”
Motion 150, 11. 18-22. “[W]ithout Nick Williams there couldn’t have been a conviction under
hand of one is the hand of ali.”. R. 1020, lI. 4-6. Further, defense counsel explained the defense
“was not focused on Nick being the éhootér.” R. 1020, 1I. 8-9. The defense had “no evidence
that Nick was the shooter ” R. 1020 11. 9-10. Therefore, the defense focused on attacklng the
1nteg11ty of the 1nvest1gat10n Wthh was difficult when the prosecution did not call the lead

investigator as a witness during its case-m-chlef. R. 1020, 11. 12-15.




Acknowledging that the testimony. by Gvoodwin would have been impeaching of Nick’s
testimony, defense counsel argued the impéa_chment evidence was “so crucial that fhere [was]
really distinction between [it] and ekculpatory evidenée.” R. 1020, 11. 16-23. “Evidence that is
merely impeaching may be so directly applicable to the .main point involved that it would be a
denial of justice to refuse the motion” for new trial. R. 1022, 1. 18-21. For purposes of the “new
trial"‘ test, “merely impeaching” refers.‘ to a collateral matter. R. 1020, 1. 23 — R. 1021, 1. 2.‘
Counsel explained that “[m]erely impeaching” would be when the evidence serves only “to show
bias or.-motive or fhat sOrf of thing or contradictibn.” R. 1021, 1L 20-25. Had defense counsel
had this evidence, “the whole defense would [have been] different.” R. 1022, 1l. 2-3. Defense
counsel explained that Nick’s confession “was so material as to guilt or innocence that it can’t be
deemed just merely impeachment.” R. 1026, 11. 5‘-7.

State’s argument opposing new trial ' \

- T hé, state conceded that Goodwin’s testimony was discovered after the trial and could not
have been discovered prior to the trial_. R. 1032, 1I. 16-20. Also, the stafe éonceded Goodwin’s
testimony was “material,” rrieaning it was relevant and would have been admissible at triél. R.
1032, 11‘.‘ 21-23. However, the solicitor argued the evidence was not material to Appellant’s guilt
or innocence. R. 1032, 1I. 23-25. ' Further, the solicitor argued Goodwin’s testimony was
“rherely impeaching or cumulative.” R. 1032, 1. 25 -R. 1033, L. 1. |

The state argued Goodwin, who had been used as a confidential information for multiple
police agencies over a period of years, was not credible. R. 1028, 1. 10; R. 1032, 11. 13-15. The
soliéitor argued Goodwin’s timeline was “totally off.” R. 1029, 1. 18. Aithough multiple police
agencies faﬂed to disclose that Goodwiﬁ had contacted them alleging he haci information about

Y

the murder case, the solicitor was especially critical of Goodwin because Goodwin claimed Nick

/



confessed in July of 2012, but Goodwin did not disclose this information until May of 2014. R.
1030, 1. 24-25. According to the solicitor, Goodwin “sat on this important information for
mulﬁple years.” R. 1030,1. 25 -R. 1031, 1. 2; see also R. 1031, 1I. 15-16.

In the solicitor’s estimation, Goodwin’s testimony “actually bolster[ed]” Nick’s
testimony because Goodwin confirmed that Nick was with someone else at the time of the
robbery and murder. R. 1033, 11. 2-15. The solicitgr conceded the testimony “may change who
the jury might believe was the shooter.” R. 1033, 1l. 15-16. However, the state emphasized that
its case against Appellant relied upon the legal theory éf the hand of one is the hand of all;
therefore, knowledge of which pers-t)n who actually pulled the trigger was not necessary to
resolution of the criminal charges against Appellant. R. 1034, 1l. '1-7. In the solicitor’s
estimation, Goodwin’s testimony that someone other than Appellant was the shooter “doesn’t
say that [Appellant] is not gﬁilty of murder. It doesn’t say that he’s not guilty of burglary first
an& it doesn’t say he’s not guilty of armed robbery or conspiracy. That’s why it’s only merely
‘impeaching so it‘ comes iﬁ.” R. 1036, 1. 21-25. According to the solicitor, “there [was] no p_rooi"
that the outcéme would be different.” R. 1037, ll. 11-12. Notwithstanding what the solic¢itor
believed were credibility problems with former confidential informant Goodwin, the solicitor

\

argued Goodwin’s testimony was not material to Appellanf’s guilt or innocence. R. 1037, 11. 12-
18. |
Order denying motion for new trial | y

On April 21, 2016, Judge Russo is-sued his ‘01‘dber denying Appellant’s motion for new
trial based on after-discovered evidence. R. 1183-1187. A;[ the outset, Judge Russo quoted
langhage from appellate cases concerning the standard of review governing how aﬁpellate courts

review a lower court’s ruling on a motion for new trial based on after discovered evidence. R.
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1183-1187. Only after citing the appellate review standard did Judge Russo quote the ﬁve-paﬁ
teét for granting a motion for new trial based on after;discovered evidence. R. 1183-1187.
Specifically, Judge Russo provided that ip order for Appellant to prevail, he just show the after-
discovered evidence “(i) is Sl.lch that it would pfobably change the result if a new trial were
granted, (2) has been discovered since -the trial; (3) could not in the exercise of due diligence ha{/e
been discovered prior to trial; (4) is material; and (5) is not merély cumulative or impeaching.” R.
1183-1187 (citing State v. Spann, 334 S.C. 618, 619-620, 513 S.E.2d 98, 99 (1999)). Judge Russo
determined Appellant established _“prongs two (2), three (3), and four (4).” R. 1183-1187.
However, the judge heid Appellaﬁf failéd to establish “prongs one (1) and five (5)” to the court’s
“satisfaction.” R. 1183-1187.

The judge erroneously summarized the trial evidence in the case:

All of the uncontroverted evidence in the caSe, shoWéd, that the txglo co-defendants,

Nick Williams and Jeremy Brady, planned to go to the victim’s house to take drugs,

went and secured a sawed-off shotgun before going to the victim’s home, drove to

the victim’s home together at the time of the shooting, and that the Victim was shot

and killed with a sawed-off shotgun during the time both co-defendant’s [sic] were

at'the house securing the drugs.
R. 1183-_1 187. The judge also erroneously stated that “[tJhroughout the trial, both co-defendants
pointed the finger at the other as the one who actually pulled the trigger killing the v.ictim.”" R.
1183-1187. Based on this erroneous view of the evidence, the judge concluded “[t]he only thing the
after discovered evidence plirportéd to expose was that cq-defendant Williams admitted to an
inmate snit;:h that he, Williams, wés the one who killed ‘;he vic‘;im.” R. 1183-1187.

According to .fudge Russo, the statc relied upon fhe law of “Felony Murder.” R. 1183-1187.
Judge Russo claimed that based upon this theory, he charged the jury “‘When two or more peopie

.combine together to commit a criminal act and during the criminal act, a homicide is committed as a

natural and probable consequence, all present and participating in the criminal act are as guilty of

)
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the killing as the one committing the homicide.” R. 118_3-1187. With this backdrop, the judge |
concluded “[a]ll the after discovered evidence consisted of was that co-defendant, Williams,
allégedly admitted to another inmate that he was the one who killed the victim.” R. 1183-1187.
“There was no other evidence tending to show that either he did it alone or that Brady was not there.
The only thing the after discovered evidence purported to reveal was that Williams admitted he was
the shooter.” R. 1183-1187.

Turning to the first prbng of the after-discovered evidence test, the judge determined “[t}his

29 (¢

evidence” “would not likely chang¢ the result of the jury’s verdict.” R. 1183-1187. | In arriving at
this conclusion, the judge erroneoﬁsly relied upon his assertion that “[d]uring the trial, the co-
defendants pointed the finger at one another as to who fired the shots that killed the victim.” .R.
1183-1187. “Other than the ‘swearing éontest’ between the co-defendants, there was little to no
evidence presented which would assist the jury in determining‘v\'/ho fired the shots.” R. 1183-1187.
- According to the judge, “[a]ll the evidence pointed to the fact that both co-defendants were there to
.get illegal drugé and that during the encounter the victim was shot and killed.” R. 1183-1187. In
the judge’sbv_iew, the jury arrived at its verdict of guilty “after being charged the law on accomplice
liability.” R. 1183-1187. The judge concluded that the after-discovered evidence addressed only
the question of who ﬁred the shotgun killing the victim, and that “[a]nswering the question of who
the trigger man was does not relieve the other co-defendant of liability.” R. 1183-1187. Judge
Russo detel‘minéd that even if the jury considered the after-discovered evidence, it “would still most
| likely have found [Appellant] guilty under the Felony Murder and Hand of One theories.” R. 1183-

1187. “The identity of the trigger man would most likely not have mattered under the law charged,

as both men would have been liable regardless of who fired the gun.” R. 1183-1187. In light of the



evidence “not exonerate[ing]” Appellant, the judge concluded it “likely would have had no effect on
tllejufy’s verdict.” R.1183-1187. - |
Next, Judge Russo tackled the fifth prong of the aﬁer—discovered evidence test. R. 1183-
1187. He concluded the “hewly discoveredvcviden’ce only” called into question Nick’s testimony
-that Appellant sﬁot the deceased, and as such, the evidence was “merely impeaching.”‘ R. 1183-
1187. Per the jﬁdge, thére was “no other ﬁse of tﬁe after discovered evidence other [sic] than to
impeach” N’ick’s testiﬁony where he tesﬁﬁéd Appeﬂant shot the deceaséd. R. 1183-1187. “Since
the only use the defense would have for the after discovered evidence would be to impéach the co-
defendant’s trial testimony, it fétils in the eyes of this Court, to ‘meet the fifth prong of the Spann
Court’s test.” R. 1>1 83—1 187.
Discussion
‘Pursuant fo Ruie 29(b) of the Rules of Crimi‘nal Procedure, a motion for a new trial based
on a:{iex'-diécove1'ed evidencé must be made within one year after the date of actual discovery of
thev_évidence. A motion for a new trivalvbased on after-discovered evidence must be granted if the

evidence “(1) is such that it would probably change the result if a new trial were granted; (2) has

been discovered since the trial; (3) could not in the exercise of due diligence have been discovered

prior to trial; (4) is material; and»(S) is not merely cumulative or impeaching.” State v. Mercer, 381
S.C. 149, 166, 672 S.E.2d 556, ‘565A (2009)(citing State v. Spann, 334 S.C. 618, 619-620, 513 S.E.2d
98, 99 (1999)). .

In §ipa_rm, 334 S.C. at 619, 513 S.E.2d at 99, the South Carolina Supreme Court held‘a trial
judge erred in failing to grant a new trial basedvon aﬂer-discovered evidence. Spann-“was convicted
of the 1981 sexual assault, robbery, and murder of Melva N eill, as well as the burglély of he1: home,

‘and received a death sentence.” Id. At his motion for new trial based on after-discovered evidence,

. 1:.3



Spann claimed he was entitled to a new trial beéause expert testimony would have shown that the
killing was the work of a serial killer in the area, not Spénn. Id. at 620, 513 S.E.2d at 99. Although
Spann presented other matters during his motion for new trial, which the trial judge concluded were
merely impeaching or not credible, the South Carolina Supreme Court granted Spann a new trial
based on the expert testimony and did not reach the remaining issues. Id.

The Court explained the context of the crime for which Spann was convicted to place the
proposed after-discovered evidence in the correct context. Id. at 620, 513 S.E.2d at 99. These three
events “occurted within a twelve mile radius in York County between July and November 1981.”
Id. First, “[o]n July 18, 1981, the body of Mary Ring was discovered in the bathtub of her home.”
Id. She was “a heavy-set white Wom.an, vﬁfty—seven’years old, who had been beaten about the head,
sexually assaulted, and strangled to déath. Her nude body was found in her partially filled tub.” Id.
Second, “two months later, the n}ide body of eighty-ohe year old Mevla Neill was found in the
bathtub of her home.” Id. She “had been beaten around the face and chest, had been brutally
sex1;a11y assaulted, and strangled, her body then placed in the partially filled tub.” Id. She too “was
a heavy-set white woman.” Id. Finally, “[o]n November 16, 1981, the mostly nude body of Bessie
Alexander was found on her dining room floor.” Id. Her face and neck were injured, and bruises
were on other parts of her body. Id. She had been sexually assaulted and then strangled. Id. Like
Ms. Ring and Ms. Neill, Ms. Alexander “was a heavy-set white woman” who lived. alone. Id.
Unlike Ms. Ring and VMs. Neill, however, Ms. Alexande.r was not found in her bathtub. Id.
However, her bathtub was “inaccessible from | her home’s iﬁterior,” and her body was found
“drenched in liquids, includihg fruit juice.” Id.

The police never arrested anyone for the death'of Ms. Ring. Id. Spann was arrested for the

murder of Ms. Neill, and Johnny Hullett was arrested and convicted for the murder of Ms.
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Alexander. Id. Importantly, Ms. Alexandér was killed “approximately two months after” Spann
was arrested for Neill’s death. Id. In 1,981, the police said publicly there was no connection
between the three murders, and the local pathologist “did not recognize any pattern” among the
three deaths. 1d. at 620-621, 513 S.E.2d at 99-100.

At his hearing on the motion for new trial, Spann preéented three expert witnesses who
testified the three murders were related. Id. at 621, 513 S.E.Zd at 100. One expert “testified all
three women were strangled in a unique way.” Id. Based on this and other similarities, the expert
“opined that one ﬁerpetrator was responsible for all three murders.” Id. A second expert “testified
the three murders were committed by a single individual, a sexual sadistic murderer.” Id. This
expert “opined based ubon his examination of [Spann] that it was ‘impossible’ that [Spann] had

' committed these offenses.” Id. This expert also “testified that sexual sadistic killers are almost
always psychiatrically disturbed white males.” Id. Spann was a black man with no history of
psychiatric problems; Johnny Hullettvwas a white man with a long psychiatric history. Id. Finally, a
third expert “profiled the killer of these three women as a whitgrnale in his mid-20’s to mid-30s
with a history of mental illness, who was either single or had a dysfunctional marriage, a person
with bizarre fantasies, a history of childhood abuse, and knowledge of the area.” Id. Spann simply
did “not fit this profile.” Id.

The trial court rejected Spaﬁn’s bid for a new trial, “finding the evidence and science upon
which their opinions were based was all in existence at the time of [Spann]’s trial.” Id. Thus, the
trial court concluded the evidence “could have been discovered by his attorneys with the exercise of
due diligence.” Id. TheASupreme Courf disagreed. Id. The Court explained the attorneys would
have needed to recogilize the similarities between the three deaths, which were not recognized even

by experts in the field at the time of the trial. Id. at 621-622, 513 S.E.2d at 100. The “due diligence
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standard imposed upon [the] trial aitorneys” by the trial judge was too high. Id. at'622, 513 S.E.2d
at 100. The Court granted Sp‘anri a new trial. Id.
In zinoth_er capital murder case, the South Carolina Supreme Court affirmed a trial judge’s

{

decision to deny a motion for new trial based on after-discovered evidence. State v. Mercer, 381

S.C. 149, 170, 672 S.E.2d 556, 5‘67 (2009). At trial, “[t]he ceoterpiece of Mercer’s guilt phase
defense was third-party guilt.” Id. at 163, .672 S.E.2d at 5‘63. He pointed the finger at his co-
defendant, Marcus Thompson, as the triggerman. Id. “This theme was pursued throughout the
trial, as the defense sought to create a reasonable doubtA that Mercer was the triggerman.” Id. at
164, 672 S.E.2d at 563. During the_ trial, Mercer argued the police and the state had a “myopic
view to focus on Mercer at the expense of a thorough and proper investigation.” Id. at 164, 672
§.E.2d at 563-564.

Shortly after\ Mercer’s 4trihal ended in guilty .Ve'li‘diCtS and a death sentence, Kevin Fuller
cootaeteci’the state, claiming Thompson had confessed to shooting the deceased. Id. at 165, 672
S.E.2d at 564. Based on this information, Mercer ﬁl'ed a inotion for new trial. Id. at 165-166,
672 S.E.2d at 564. The trial judge denied the motion, ﬁndinnguller was not credible. lci at 167,
672 S.E.2d at 565. The jud%e based on his credibility finding on his observat‘ions of Fuller’s
demeanor, thelvir‘lconsistencies in I:“uller’s statements, the inconsistencies of Fuller’s testimony
'with “known facts.” Id. In the judge’s'_estimation, Fuller’s testimony, whicﬁ was inconsistent |
With evidence. presented at trial, was not the result of a “mistake or failure of recollection,” but
was “intentional calculated misrepreeentation.” Id. In short, the Vtrial judge “believe[d] Fuller
fabricated the story” of Thompson’e confession. 1d.

On appeal, the Supreme Court engaged in “careful scrutiny of the actual sta;;ements Fuller

attribute[d] to Thompson.” Id. at 168>, 672 S.E.2d at 566. “Given the inconsistencies with
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Fuller’s story,” the Court found “a basis to sustain the trial court’s lack of credibility finding.”
Id. Additionally, a secénd inmate, whom Fuller claimed would support his iestimony, testified at
the hearing, but he denied Fuller’s account of Thompson’s{ confession. Id. The trial court
credited the second inmate’s testinﬁony. Id. Finally, the appellate cburt contrasted “the
purported Thomps.on confession against what [were] fairly solid facts.” Id. Of particular interest |
to the Court was the description of' the assailant provided by the only eyewitness to the crime —
the deceased’s roommate. Id. This descriptibn “closely matched the much bigger Mercer and
not the slender Thompson.” Id. |
The. Court held the trial judge’s decision to deny Mercer’s motion for new trial was not
an abuse of discretion. Id. at 170, 672 S.E.2d at 567. The Court was careful to note that “a mere
finding of a witness’s lack of credibility does not complete the analysis, because a witness may
lack -persuasive credibility and still create reasonable doubt.” Id. ‘Nevertheless, the Supreme
Court éfﬁrmed the trial judgé’s ruling based upon the judge’s credibility determination and view
of the evidencé presented at trial. Id.
- The ‘“‘general rule is that newly discovered evidence which ‘merely impeaches or
contradicts the testimony of a witness at the trial” affords no sufficient grounds for a new trial.”»

State v. Strickland, 201 S.C. 170, 170, 22 S.E.2d 417, 418 (1942). However, “there may be

eXceptional cases warranting a new trial on merely cumulative or impeaching testimony.” Id.
When the newly discovered evidence is “so directly applicable to the main point involved that it
would be a denial of justice to refuse the motion,” the general rule must not apply. Id.

| Judge Russo’s abused iliS discretion in d(f,‘nying 'Appe_llant’s motion for new trial béSed on
after-discovered evidence because his decision was based upon an erro.neous view of the facts

presented at trial. Although Judge Russo had the benefit of selected portions of the transcript
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avail.able for his review, his order denying Appellant’s motion is replete with erroneous factual
.recitationsn, which were foundational for his legal conclUsioﬁS. According to the judge, “[a]ll of
the uncontroverted evider;ce in the case, showed” that Nick and Appellant “planned to go to the
victim’s house to take drugs, went and secured a sawed-off shotgun before going to the victim’s
home, drové to the victim’s home together‘at the tjme of the shooting, and that the Victim was shot -
and killed with'a sawed-off shotgun during the time both co-défendant’s [sic] were ét the house
securing the drugs.” R. 1183-1187 (emphasis added). Contrary to the judge’s assertion, this
evidence was dispﬁted; it was decidgdly not uncontroverted. Appellant testified that he did not plan
to go to the deceased’s home to take drﬁgs, that he did not obtain a-sawed-off shotgun prior to the
shooting, and that he was not aware of the deceased having been shot while he was present at the
home or when he was absent. |

‘Additionally, the judge stated that Appellant and Nick “pointed the finger at the other as the
one who actually pulled the trigger killing th¢ victim” throughout the entirety of the trial. R. 1183-
1187. This was simply not the case. Appellant testified unequivocally that he could not say that
Nick pulled the trigger killing the deceased because he was not present during the shooting.
Appellant testified that he did not even ‘_hear gunshots while sitting in his parked car outside the
deceased’s homg. Appellant further testified that he néver saw Nick with a gun that morning. In
short, Appéllant did not point the finger at Nick as the triggerman. |

The judge’s 'ruling on Appellan‘t;s motion was based upon this erroneous view of the ‘
evidence. As such, the judge abused his discretion beéaﬁse his ruling was not supportcjd 'by the
factual record. Ilnpoftantly; despite the state’s specific request that fxe do so, Judge Russo did not |
find Goodwin’s testimony not credible. Although the judge noted there were “credibility issues” for

Goodwin, Judge Russo did not find him unbelievable. Certainly, the judge was very familiar with
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the “credibility issues™ of all witnesses involved in Appellant’s trial, who had an assortment of -

pending charges, convictions, and various prior bad acts.
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‘CONCLUSION

Appellant respecttully requests this Court reverse his convictions and remand for a-new

trial.

; Susan B. Hackett
Appellate Defender

ATTORNEY FOR APPELLANT

!

This 14th day of June, 2017.
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