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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CAsy
- COUNTY OF KURSHAW . ,

- INTHE COURT OF CoOMMON PLEAS CASE NUMBER, 2015CP2800174

__Cory McMililan - wADFOR REC’QQFMWI‘CRI‘AMHMGS Doctors Care d/b/y
PLAINTITT(S) 15007~ | AN RERRDANTS; T
1 ags:

[ Submitted by

» The issues havo been triod and a verdicy rendargd,
The fasues have been triag or heard and 5

decislon rendercdt’ [‘_‘] |
0 Acrron DISMISSED (ChEcE ppAsony, Rule 12(b), SCReps Rule 41(s), SCRCE (Vol, Noggui,
L1 Rulo 430), ScRCp (Softled); [ Other & ' e 81 ity

- [ AcioNsTRICKES L kudo 40, SoRg; Bankrugicy;

[ Binding arbltralion, sobject g risht to restor to conflrm, vaents op modify arbitation awasd; [ Other
1 pisrostrioN OF APPEAY, TO THE CIRCUIT COURT (CHECK APPLICART 0%):

O Aftmedt; [ Revorsed; [ Remanded;  [Totmer '
Nom; ATTORNEYS ARt RESPONSTBLY FOR NOTIFYING LOWRR COURT, TRIBUNAL. OR ADM[NISTRATWE AGENCY OFWQRCUIT COURT
RULING IN THIS APPBAL, '

IT IS ORDERED AND ADJUDGED; [ §es allached ordor (fornal ordsr.to follo

ORDER INFORMA'TION
This order (8 ends [ does notend the case,
. Addltlonal Information for the Cletk: | Thig matter come bofprs s court on July t4
. ' dismlss, The Defendant moved 10 have the mateor dismissed on the ground
fulled to comply with e pre-Utigntion requiremunyy g forth {1 5,C, Code Apg, §15.75. -
125 and § 1535-10¢, After hearing the daguments of the pacifes.and reviewing ¢
intif?'s elalm 45 “medieal” care, thys requiring expert testimany, T,

Plaintlff hag fatlod g camply with the pre-litigation requlramonty set forth {n 8,00 Cods
§ 15-36-100, U

D:'FORMATION FORTHE PUBLIC INDEX
Conplets this section bajowy when the judgment &E2ots title iy rea] op porsonal propecty or If any amoun! shoyld be enroljed, 1 there
- s 00 fudgment Information, indieate “N/A" i one of the boxes bolow,
——<CRA 0o,

Fudement in Favor of (List aane(s) below) Jud@ent Agalust (115t Bame(s) beloy) Jodemont Amoun; To be Enrofled
——

w) X Stalement of Judgment by the Coust;

4
———

The fudgment information above hex beog provided by the subniitting patty, Disputes cancomiy the amaunts canlalned In thig g )
addcessal by ey of motion pursant o he 50 s COll Procedige, Aprop . ' o e ¢

_ unis to bo computed gycy, 5 Iiterest or addltlong] taxzhle cog
avallable at the tine gye form and Hnal order ass Submitted to the judpe may be pravided to the clerk, Notar Title abstractors angd resea:csi;:?;

should rofer (o the offfcla} taurt g for judgment dotagls,
Clreuit Cgurt]ud_ge __/%/—_ Judge Codga 9\[ c-:a[ Date 7 - Qj "/ =)
. \

_ : “Far Clerk of Qo Office Use Op ly
This judgment wys entered op the day of 20
attoeney's box op (hig day of , 20

and & copy mafled frg CIASS or placed fn [he 8pprapriate
to attorneys of record or o partisg (when 8ppenling pro s¢) 25 follows:

' ' ATTEST True, omect & Cered
W mﬁmﬁmﬁ“m

- Cotrt .
Court Reportey . Clerleof Couyy k :,:rzgr.’[.‘i.az/ -
gﬁ o

_ our "ﬁfaiiaw@%.z
SCRCP Form 4C (101201 1) Amended Appendix ~
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- BTATE OF SOUTH CAROLINA ) INTHE COURT OF COMMONPLEAS
COUNTY OF KERSUAW )
)
Coty MsMiflan, ) CIVIU ACTION COVERSHERT
- Plntntiff(s) )
) 2018-C1 29 | 14
vsb )
: )
UCK Mediead Afilates, Tug, /b/n )
Doctors Care nnid Jime Doe, )
_ Dafondnne) )
Subunitted Dy Jawoa J, Rasprayoled SO sy 12413
Addrosst One Bull Straot, Sulte 460 Telophano#t:  B13.447.5084
Savanual, GA 31404 gt:;: if) 800-836-3793
‘ el

Emall; JknaprzyclcI@atfumwylmxmngenLcom

MO The sovershest tud Infortiaclon sontuined hopela uetlhne eophneey ap sepplements (ha Ring awil ervles af plendtluys otlien papeey g
reifitleed by bnw, ‘Thia Forut b eoquived fo the ugs of {to Cloek of Cuurt for the puepase of deslioting, Xt nenst beFlog gt orfr%tcmf g!gnccf-
miieh dlatetl, A copy of this covarshoet ranst e rotyed an (e dofondnui(s) Mlang with tha Samnmaas and Cotplatifbe e ,f:'ﬁ " '
' DOCKETING INFORMATION (cheot afl s aply) *-‘";g &
A X Awiton iy TedguientiSattienient do noy conplere #ﬁﬁ‘ N Joid
A JURY TRIAL dasarited iy campludg, ] NoN-JuRy TRIAL damanded (n cmuplnﬁxl‘",’%]% w fg
Ll This ¢nge fy subject to ARBITRATION pursunist io tie Court Anrroxad Altsruative Dispus Rmﬁﬁ Rulegy, | s
28 Thiy eaa fs subfuct to MEDIATION pursunat ¢ the Court Anncked Altornailve Digpuin R&qqluﬂgg i w.gs £
Thuls case s sxotpt ftotn AR, (Proof of ABRMixemytlon Altachedy il }13
NATURE O ACTION (Ghick Gne o Bty P &
Coniranty 'l‘dm.m'o[mlmmrMnhwucuca Tovty ~Paivana fnfury Heat Prgjrer
3 Cowstnretions (1pg) £} ool Malyrastice {200) 0 AnstrStendesfLibed (300) [} ﬂalm&mlznwmq)
[ DebtColtvetion (Lt0) ] L Malpeastics £210) 0 Couralon (310 a Condanmytlon fi0)
n] Benpfoyntent ([20) Cf Modteat Mfpeseilee (220 [ MoﬁerhlvlqA:;ch(cm(ﬂiO) [} Foreufosus )
Ll Qunera ((30) Erovious Mostles of nfotst Cogo § B temky Liability (ta0) ] Macbuicls's Lins (h10)
L1 Bregoh of Contract (140) A . ] Podun Lisbilly (240) K] enceitfon 10
O oo L1 Nattee #to Med Mt 0 [ Psgong Tjury (330) O Poasersion {410)
Other (299) L3 Weongut Deack (360) L] Bultdlog Codo Vitygioq {40)
O odirguy {Hhee (499) '
Ttuiale Petllons - Adnintstritve Law/ el JudgutentcFatthasapge Agpesls
[ FeR (s00) []  Relostats Div, Lissuse {560) L3 Deuts Setttemeix {700) O Asitrattoy {960y
OO Musdaaus 536y C1  sudiciat Rovigw (310y 3 Porelin Sudgmene (710) £ Muglutento vl 1319y
[} Hibees Corpuy {£70) [} Reltet (320) £l Mnystrsw‘nluégnm(m) Inf MaglstealeCrlasing 920)
D Qe (s 3 Puntoent Injurethya quag) 1 Miner Seitsment £730) O Muntoipat o303
L Vartoiterosberiion (103 B3 Tiawsorlpt dudgmess (a0)- O3 Prsbuto Cauat 940y
L1 Poctaltute-Conent Ordx 350 £ UsPengons {750} O senor s
[1  Gifertasym o 0 ‘sl‘:gus&rarguuuu;ci " E Wurf;cr‘n Cotnp {940
SHORE Paymant Rlghis Laniag toeed [0
pHeadan (760) . () Pubﬂnaﬁerr(caZC‘mN.(‘ﬂ)q)
Speclal/Complex Orher I} Cem‘ushmat‘mdgtuﬂu(m) 8] lhnado}mmﬁeqwliy Cosum 991
€1 Boviomendd (6o El Dhoomocenticats (630) B3 Rethtont for Warkery :
O Awownblte A, (510) [ Unlsle Trde Peactions (510) ﬁ“"“:“(%mmw" E1 ier 920y
avg
[0 Modieaf {530) 1 outueshe Ipostilos (658} £ em:mm
[l Odees (oo 0 Mutionta Quiash Stelnena fn
e Qo County Actian (8603

Bl Senual Dpadapoe G510
Srbnlethg Pty Slgunture

. {_/_‘_’_/_:\ Date .E‘ebrunrﬁb. 043,

Nutbe: Frivolaus eivi( theoesediigy tmay be sudide NELNS pursuant o SCRCP, Ruts 1, aad the South Qarsling Feiye laus
Civil Proceedingy Snactions Act, 8.0, Code A, §15:36-10 el g2g,
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FOR MANDATLD ADR COUNTILS ONLY
Adleon, Allendale, Anderson, Bamberg, Bornwel], Deantar, Borkelny, Calhoun, Chatleston, Cherokee,
Clarendon, Colleton, Darllngton, Dotchestar, Torence, Gsorgotown, Greonville, Hampton, Houy,
Tnsper, Kershow, T e, Lexinpton, Marlon, Qsdiies, Qrangaburg, Piokens, Riehlund, Spactanburg, Bunuse,
Unlon, Willlnabury, wnd York .

SUPREME COURT RULES REQUIRE THR SUBMISS ION OF ALL CIVIL C4gns TOAN AL’I'ERNA’['}V}_?,
DISPUTE RESOLUTTON FROCESS, UNLESS OTHERWISE EXEMPT,

Yot aro vequtred to tnio the following netion (an

L. Tho partles stiall seleot n nettin | and fllan “Praof of ADR" fopn ol o by tho 210% day of (e flling of 11y
actlon, 1F the paitios kave not selected & toutral wlthin 21 days, tha Clork of Court sl then appoint o
prittary and secondaty giediator from the ctirront rostar an ®rotutlng basts from an otg thoss niad lators
agreelng to neeept cass in hy Cotinty {1t which tre astlon has begy Hled,

2. The fuith! ADR conferenes iyt be hold withty 200 duys aQor the Aling of the astiou,

3, Bre-mlt medical mafpreatios mediatlons requined by 8.C Codo §15-79 125 shiall be hald hat Jatac gy {20
dutys after oll dofindants aro soryed Wity the “Notiea of Inton o e, S0 ot ug the court direoty, (Medloq!
italproctice mediatlon is niandubory stntowlde.)

4. Casea s exempt fhor ADR. anly upon the follosing grawnds;

&, Speolal proceading, or vetiong seaking extracedinary rollof suoh ag mandamus, hnbeag caty
peobibitlon;

U, ar -
b, Raquests tor tuporury rotfef '
& Appeals
4. Post Corvletion rellef nrattors;
o Cotteinpt of Gonrt pracesdings;
£ Forfollueo pwcéedlngs brcught by gavernmontal Stilitiey;
B Mortgago forgolosures; and

b Cases that hava heog Proviously subjected fo an ADR eunfersace, aylesy offsewise tsqulrud by
Rude 3 or by statuls,

$. I easey not subject &y ADR, ifie Chiof Ridge for Advinlstms ve Purposes, upoa e motloy ufthe cougt o
of aity party, tauy oot o cuze to wedintion,

6. Motion ofa party to be akempl fratn payiment of oyt feen due Lo Iedigoney should be fifey with the
Cotiet within ton (10) days aftee tho ADR oattforerice hiag lipay coneluded, '

Plensa Notes  Yau must setply with the Supreme Coturt Rutes vegardlng ADR,
Falturs o do sa ey s fleed your ene pp ey resull fy sanetlony,

SCCA /234 (06/2013) Amended Appendix 005 Page 2 of 2 000004
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STATE OF BOUTTL CAROLINA

INTHE COURT OF COMMON PLEAS
COUNTY OF KERSHAW IITTL JUDKCTAY, CIRCUIT
CORY McMILLAN,
Plalntift, COMILAINT
(uty Trlal Demanded)
Vs,

| 015028 14w
UGEMRDICAT, ARFILIATES, INC. d/y/a -

oty 8

DOCTORS CARE and JANE DOE, %’éﬁ?& [ﬂ 2

g 4 t';’

: Detondunts, gs,«‘;zﬁ i” B
’ | Sr B O
1 (4ot ?“ w s:
- The Plalntffwould respeatully show unto the eoupt and allego as ﬁ)!.lows“}M” 2 H

- PARTIES, JURISDICUION & VENUE
L. That the Plalntift, Cory Mebillan,
' - Alleudats, State of South Ceoliy,

is 4 cltizen and restdont of the County of

2. Thaf the Defendant, UCT Madioa) Affillatos, Tno,

dM/a Doctors Cace, Is foreigrs
corporation, ovgantzed and existing wndey the (ws of the

Btate of Delawire sad fs suthorlzed o
coiduct bustness tn the State of South Caroling,

% Defeudant, UCT Medical Atfiliates, Ine. d/y Doetgrs Care

will herslralioy te
refeired to ag “Bactors Cors,”

/

4, That ot all times eclovany beteto, Defondant, Doctors ¢

are, by ond through i
agents aud/or emplayses, pravided seevloes to Plgin 1 Cory MaMillan, e ls heattiesro foily

focated In the Cousty of Keeshaw, Stato of Seth Carolina,

5. That the Dafendant, farie Dog, 19 an ngent and/op caployes af Defandant, Dactgry
Cate and at all dmes relovaat hereto, provided services ko Plaintifl, Cory MoMillan, 8 the

Dactors Cara facility losated it the Couniy of Kershaw, 8tato of Sauth Carolina,

Amended Appendix 006 000005




6, Pavageaphs 1 through 5 of Plaloliff's Complaint ute Incorporated hapely by
reference, asif Lully sot forth verbatim, _ '

7, Onduse 2, 2012, Plalntit, Gory MoMillnn, wrtved ot the Doctars Cgre Buoflity
to completa a pra-employment physieal exam,

8. At all Himes relevant hersta, Plaintify Couy MoM‘ilbfn, var an invitas of
Defendant, Dootats Care, _

9, As padt of the pre-eraploymont phystoal exam, Plalnil((; Cory MoMillan, ywus

tequired o comploto a respleatory olearance physteal by providing diffavent beeathing ey very

- through & spirometer dovice,

10, Av all timey relovant boteta, duelig Plaitl £ nitial pro-employntent ph;;slcal
exent, Defeudant, Dootoes Care, did uot bave u livensed phystoin prasent,
e Pursuant to g roquest by Dootors Care sinployee(s) and/oe Defendane, Jage Doe,

the Plalatiff, Coty MoMillan, sat down i 8 chalr placed adjacent to fhe spiromate device gy

begart providlng difforont beeatling manoavers,
12 Plalntif? I3 Informed and belfovay that the dic was- placsd adjncant 1o o
splrometer devico as rospiratory (esling is u proceduce that shoutd not b couductad fn g noy.
seated pasition,
13. ~ During the tespiratoty testing, & Dowtors Cpre entployes(s) and/oe Defoadant, Japy
Dac, requested that Plaing#f stand ey

M. In complinnce with spid coquest, Phainillt, Cory MoMiUﬁn, stood up pngd

altsmpied to complete severs! breuthlig vaaneqvers,

Amended Appendix 007
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[5. " While nftempitng (o complefe the breathing mansuvew, agd sl standing,

Plaindlft, Cory MoMillan, Jost consclousness and foll o th ground,
16, Ones Plaindfy Coty MoMiflan, togalnad conselonsness, he wag vscotted by
employees and/or fgonts of Dostory Cure to ay) BRI oo,

17, Whlle In the 8XaIN room, Plaintirr complatned of neck ang bask puln gangd wag

briefly exmmined by ons of te Docious Cure physieinns,

8 Upon completion of the exam, o physieton suparvised Plointlff whifle pe

. completed his pre-employment physing! eXAIm,
19 A couple days following the fall, Platngier bopan oxpetienelng severs padat In hig

veck,

20, Plaintiff gouglyt {routment for gune,

2L, Plaintfe wag diagnosed with g cervical fnstare gud teansforred &y g neachy
hospital lor advaniced treatment,

| NEGLIGINGE 4570 DEREND ANT 14N E1OR

22 Perngeaphs | through 21 of Plalatirpg Complaint are itcotpornted heyain by
velerence, gg IF Eilly set foeth varbatin, -

23, That, Defendant Juge Doe, was, at the time and plape abow«nmtimze(i, tegllgony,
oareloss, grogsfy tegtigent, reckless, wanton gng Willlul in any one or prote of the fallowlng

partioulaes:

& In that Defendant Jape Dae, filled & salfely and properly superviso and/or
montlar the Pluinger whily adrulitlstarineg o pre-cinplo gient phiysionl exau

which & knows or should have beeu fmown to cause dizzlnagy Rizgf
fxiuthoss; .

b, By Intneting Dluinigr b staod whife adminlsioring the pre-anyloyment
physieal sxmm;

Amended Appendix OQS
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¢ By Instusting Plaluiiff to gtand without providing mensures to BusIG
Plalntiff would not £l ty (he ground:

. By insleveting Plalnglf? to stand without secking the astistrnce of 4 o
workee to superviss the Plain HAR)

¢, In that Defendant Yano Doe, Batled to vigo the dogree of cautlon aud cirg
thal & reasonable and pradent povson would have wsed wodor ghy
citoumsiances then ang theve provalling, :

£ Inother ways and pactioulars that may bs shown through diseavery ang
frial; : '

any or all of whiclr wers the direet qud proxlmats eause of the damages aud Injurles suffurad by
the Mlalntff horeln, sald aota belag {1 vislution of the sututary and common laws of e State of
South Caroling,

24 That, a3 a divect and boximate gssult of fhe 1gllgence, tweklessnass, willfilneys,
and waatoungss, of Defeadant, Jane Dog, ng sforcaidd], the Platn(lft, Covy beMillan, subforgqd
greal bodily fnjury, suffered porsaral injuries, tuotwred oxpensive modieal, doctor, boraplty),
rusing, and drog bills, sutfored paly qud montal angulal, saffered logt wagLs, suffiefed
fmpalement, snxlety, ineavvonlongs gnd Wil contitue to sulfer same gy the flilues; alf ¢
Plalntf"s genceal dontages and detrlment,

BMEGLIGENGE A5 TO DEFENDANT DOCTO RE CARE

25, Prrngraphs | ﬂ‘rwug,h 24 aof Plautifrg Cowplaint are incomarated hereln by
roforetice, as if fulty set Forth vedbatiin, -

26, Dofoudant Dootors Care, was, at (he time and plavs above-mentlaned, nogligent,
cnw[r:ss,. grossly negligent, reckloss, Watlot end witifl 1y fmy o of more of the ﬁ)ﬁbwiug

parttoulars:

Amended Appendix 009
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8 Iy that Dufendnst Dociory Care, fallad to make buqulty &s (o the ablf {ttes of
Dofendant Jane Dos, 19 safely and punpetly supsryise the Platntien

b Tn that Delongant Doctory Caro, fulled to propeely supeevise Defodsye,
Jane Doe;

¢ M that Delengant Deators Care, fatled ¢ pioperly train Defeadant, Jang

oey

d In Tatling to have o Hednsed Physlslia present while aﬂmtnialerm&; the pre-
entployment physton] exarn,

e, In fadling to use the degree of care ag caution (hat o tasonable gngd

prudstit omployer would fiaye used undet the ohonmstmses thew and (haes
prevailing: ’

£ It othor ways ang partloulary thag ey be shown through cliscm/cry a3
frial)

tny or all of which wees the direet st proximate oause of ho damages and Infutles sufforad by
the PLnAE heret, sald qots being In vit;[ntfon of tha stntutary and ooumon laws of the Stagg of
South Carolina,

21, That, 8s 4 ditect and proxinate vegult of thie mogligence, rcclclcemess; Willfulnegg,
and waatoaness, of Deteadant, Dactogs Care, ag aforesalt, the Plalatlfr, Cory MeMillan, suffara
great bodily infury, suffeced petsanal Iujurles, foured expe@fvé n@dieal, doatar, bospital,
nursing, fmd diug bills, suffered pﬂ?n. and ety angulsh, suffered fout Wagos, suffhred
Unpairroont, auxisty, mconvenlenge and wlll continge to suffer swine In the futeee; alt g
Plnintiffa general damages and dtstréxneﬁt. |

| 28,. As 1 tesult of the aoty of Defendant, Doctars Cape und Dofendant, Ty Dog,
which ato chargaable #gainst Defeuduar Doctoes Caro, undor the doctrlne ol vespondsqt supetior,
Rs sat forlls abave, Platntiff i informed and believeg that by 5 entlitled to an award of wetyg]

damapes,

Amended Appendix 010
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WIHEREFORYE, the Plafngier brays for fudgtment agalnst the Defong

actual damages to be deletmined by iy, for the cats oFthls netlon, pug foy such oflicr and

[urthior vellef ns this Court gt deam fust and Proper,

Pebruatydd 2015
Savannah, Georgln,

HGRRL Bar No: 12413
Attormay for Plaingi [y

- One Bull Sticat, Sults 400
Savanaal, GA 31401

- (912) 447-5984 (Tetephoue)
(912) 4470192 (Fassitmil)
jkasprz.yc!d@attm'neykenuugent.com
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STATE OF SOUTH CAROLINA " INTHE COURT OF COMMON PLEAY

FIFTH JUDICIAL DISTRICT

)
)
COUNTY QF KERSHA W )) CASENO.: 2015-CP-28-174
CORY MeMILLAN, J
3 DEFENDANTS’ ANSWER TO PLAINTIFfrg
Plalnyfy, ] COMPLAINT
)
"
UCi MEDICAL AFFILIATRS, ING, d/b/a )) b e
DOCTORS CARE und JANE DO, ) £i ‘3
Defendants, )) :‘-, o
— ) T

KA
NOW.COMES Defendants Uy Medical Affitistes, Inc, (“Defendan UCI a8 Jaglh
. ' L

Do (“Dsfendant Doe") (collectively reforreq to ng “Defan&iemts”}, by und through the
undersigned counsel, and hereby present their Answer and show hix Coutt as follows;

FIRST BEFENSE

Al all times relovant to the matters cotnplained of in the Complaint, Defendans exercigecd

the degree of skill and care required of theny by law,

SECOND PEPENSE

The non-economic dutmyuges claimed by Plalntiff are limited in pnoynt under Jaw,

THIRD DEFENSE
A T ek
To the extem Plainff faserts & claim for punitive damages, such damages arg limiteg in

-amount under South Carolina Ja, Further, the pleadings and evidence fol 1o support & clainy far

such damages,

FOURTH DEFENSE

Any alleped clalm for puntltive damngeg assetted against Dofendants violates their righty

8 guaranteed under (he Constiiutiony ol the United Stutes qud the State of South Caroling,
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FIFTH DEFENSE

To the sxtent shown by the evidenco, tho nogllgencs of Plalnilff proxlmately cansed his
alleged hjuries and damages,
SIXTH DEFENSE
The allegations set forth in the Complaint fail to siste a clajm upon which rolief may bo
granted by this Couet, Thetefars, the Complaint must be dismissed pursuars to Rule 12(b)6) of
the South Carolina Rules of Civ)l Procedure,
SEVENTH DEFENSE
There s no causal conaectlon between any alleged acts or mmissions on (he part of
Defendants tmd the fofurios and darmages lleged by Plaintiey
EIGHTH DRFENSE
The Complaint must be dismissed for faiture fo cantempordncously file an expert

afftduvit pursuant to 8.C, Code Ann, §8 1579025 and 15.36-100.

INTH DEFENSF

The Cormplalnt must be dismissed for [eilure jo peevieusly file a Notice of Intant to File -

Sull or participnte in rnedatory pro-litigation mediation s gey forth in 8,C, Code Amn, § 15.79.

125,
TONTH DEFENSE
The infurics aud damages alleged by Platntiei wory (he tesult of his own wegligence, and
thus his claims are bitreed as matter of law in whole or fa purt, Any negligence of Defendants,

which is expliclly dented, was less than that of Plnintifps neghigence.

ELEVENTYH DEFENSE
SR YA DEFRMNSE

Defoadants respond to the nuimbep allegations of the Complaint as follows:

iy B ]
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1 Defendanls lack sufTicient infomalion to fbrm a beliel as fo the lruih of the

allegations se! forh in Parugruph 1, 7 heralore, thoge ulleggtions can nejiher be admilted por

denied at thls vie,

2, In response to Paragraph 2, Defsndants edinit that DY Medlen! Affilintes, Ing, §y \

& forsign corporation, arganized gand oxlsling under the faws of the 8tate of Delaware and g
authorized to conducl business fn the Stete of South Caroling, Al remaitﬁng nllegations of
Parageaph 2 are denjed,

k3 I responss 1o Paragraphs 3 ang 4, Defendants admit thet some agents or
employoes of Defandant UCT provided medical services and tare 10 Pluiotill af ity fhetfity in
Kershaw County, South Carolina, All temalning allepations of Patagraphs 3 and 4 are denjeq,

4 In Tegponse 10 Parageaph 3y Defendants admy that & non-medieal dactor
~ healthonre pmfcssiouﬁl., agent, or employee of Defendany Yoy provided services to Plainsfy o fty
lucility locatod in Kershaw Couwty, South Carolina, Al] temalining allegatlons of Paragraply

are dended,

5, Int tesponse to Prragraph 6, Defendanis te-alloge thelt kesponses 1o Paragraphs 1.5
and tneorporate the same ag if fully sel forth heroin, -

6. In response to Paragfaph 7, Defendants admit that Plaintiff recoived medical care
at a fecility of Defcudant UCT that included 2 pre-employment phystea! exam, Alt remaining
allegations of Puragraph 7 are denjed

7, Defendants denty the gt legtions set furth in Paregraph B,

8. Upon infornation and belief, Defendmats admis the allegations set forth ip

Faragrgph '3

% Detendants deny the nllegations set forth 1n Paragraph {8,

3. .
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(0. De‘r"endunts. lack sufficient lnfomariozx 10 form a bellef as to the truth of the
allegations set forth in Patagraph 11, Therofore, those allegntlons can neftlier-be ad‘mitted nos
denied at (his e, |

H,  Defendats deny ihe allegations set forth in Paragraph 12, .

12 Defendants lack suffisient infonmation fo form o belief as to the truth f the
allegations set forth in Paragruphs 13, 14, 15, 16, 17, 18, 19, 20, and 21, Therefore, those
allegatlons can neiher be admilted nor denied at this time,

13, Inresponse to Paragraph 22, Detendnnts re-atiege thelr responses to Paragraphs (<
21 and incorporate the samo ay If fully set forth heveln,

4. Defendants deny the allegations set forth in Paragraphs 23 and 24,

15, Inrespanse o Paragraph 23, Defendants te-tiligge thelr responges to Parapraphs 1.
24and incorparate the same us if fully set forth hereln,

16, Defoadants deny the dllegations set forth in Parugraphs 26, 27, and 2,

17, De'fendants‘dcny cach and every allegation not speeifically responded to i the
| preceding puragraphs of this Answer, . '

WHEREFORE, having fully responded to the Complaint, Defendums respecliully request
that they be dismissed wilh prejudice and that all costs be taxed against Plalntiff. Defondans

further demand & jury trial at the appropriate time.

[SIONATURE BLOCK ON FOLLOWING PAGE]

V.. '
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40 Calhoun Street, Suite 400
Charleston, South Caroling 29401
843-727-0307

-3531

Rospect{ully submitled,
CARLOCK, COPBLAND:&, STAIY, L.L.P,

D.QARY LOVELL, TR
. State BarNo,} 69293

WILLIAM ), FARLEY, lli
State Bar No.: 101033

Atroragys for Uct Medleal Afftllates, Ine, &
Jane Dpe

.5-
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STATE OF SOUTH CARD LINA IN THE COURT O COMMON PLEAS

FIFTH JUDICIAL DISTRICT

)
)
COUNTY O KERSHAW ; CASE NO.! 2015-CP-28-174
CORY McMILLAN, ) A
) MOTION TO DISMISS
Plain(lEF, ) _
) Hooo8 o
. ; i
) B 3
UCIMEDICAL ATFILIATES, INC, d/t/a gor N 1
DOCTORS CARE wad JANE DOE, ] ] - %
DEE B R
Defandants, ; Nt w o
. ) 2“,} o 3]
—— ! LTI |

TO: JAMES ). KASPRZYCK], ESQ, ATTORNEY FOR PLAINTIFF _
NOW COMES Defendants Uc Medica) Affiliates, Inc, ("*Defendant UCT) ang Jany
Doe (*Defendant Doe™) (eollectively refarred 1085 “Defondants™), by and through the

undersignéd counsel, and hereby mave this Court for an Order dismissing this cage with

prejudice pursnant to Rule 12(bX6) of the South Carolina Rules of ¢iv] Procedute, This Motion

is based on the following grounds:
{, The Complaint fulls to sate o elaim upon which relfef can be gtanted:

2. The Complaint &5 buaged on elaims of modien] negligence and Plaintiff g failed to

comply with the expert aftidavii requirements set forth in S.C, Code A, §§ 15-79.
125 und 15-36-100; and

3. Plointiff has falled 1o comply with the Notkes of Intent 1o File Sult and mahdatory
pre-littgntion medintion requirements set fort in 8.C, Code Ann, § 15.794125 for

clalms arising from alleged medicnt negligence,
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This Motion Iy supported by Plainiife pleadings, Defendaits’ Memorandum 'in Support
to be submitted at o latep date, and By olher evidence whieh mny be provided prior to the
heén’ng o1 this Motion,

WHEREYORE, Defendants vespestiully request tha this Court grant thelr Motion 1o
Distiss with prefudice, that all costs be taxed againgt Pledatify, and for such ofhier end furtlep
tellef ag this Coust deems Justand proper,

Respectfutly subtaltted,
CARLOCK, COPELAND & STAIR, L.L.P,

By

— 7
D, GARY LOVELE, JX.
State Bar No.: 6929;

WILLIAM J. FARLEY, Ili
Stale Bar No,: 101013

Altorneps for UCK Medicnt Afﬂ!?trfcs, fnovany

Jarne Dop
40 Callioun Steeet, Sutte 400 _
Charteston, South Caroling 29401.353|
8437270307
2. _
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STATE OF SOUTH CAROLINA

.. —

) INTIE COURT OF COMMON PLEAS
COUNTY OF KRRSITAW - ) FIFTH JUDICIAT, CIRCUIT
T e ) CIVIL ACTION NO. 2015-Cb.29:17,
CORY MoMILLAN, )
)
Plaintifr ) AMENDED COMPLAINT
_ ) (Jury Trial Demanded) o
Vs, : ) i =
) o
UCIMEDICAL AFFILIATES, ING, d/by/e, ) &
DOCTORS CARR and JANE DOE, ) SR
) i ;iﬂ\
Defendants, ) = o

The Plainliff wouyld rcspectﬂll!y show unto the contt and ellege ag fo]

PARTIES, JURISHI CTION & VENUE

1, That the Plainfifr, Cary McMil

lows;

lan, is o citizen and resident of (he County of
Allendale, Stato of Sopl) Carolina,

2, That the Defendnnt, Uy Medical Afflliates, Tne, d/b/a Doctors Care, i a foreign

corportation, organized and existing undey the laws of the State of Delqyy

ars and s authorized to
conduct business in the State of South Catoling,

3, Defendant, UQT Médi'cat'z\fﬁﬂﬂtes, Ino. d/b/a Dootors Care will berolnaftey 1o

referred o as “Doctors Care,”

4. ‘Thatztall t-imcs.re!evantherctp, Defendant, Doctors Care, by and through jts agents

and/or employess, provided non-inedieal, admin-istrativc,

nministerial, or routine care fo Piax’ntiff,
Cory MeMillan,

atits healtheare Racility located Iy the County of Kershaw

, State of South Catoling,
5. 'Thatthe Dofendan )

fane Doc, {5 an agent and/or ein_p!oyee of Defendant, Doctors

Caro, and at all timog relevant hersto, provided non-medical, administiative, ministerial, or‘rouﬁne
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care to Plaintiff, Cory MeM illan, atthe Doctors Caye faci lity located in the C'o nnty ofKer'sha,w, Starc

of South Carolina,--. .o oo . S L
6. This Is not an action for medioal malpractico,
FACTS

7, Paragraphs | through 6 of Plaint] fs Complaint are Incorporated hereln by referance,

as if fully set Forth verbatim,
8, Ou June 29, 2012, Plalntiff, Cory MoMilla, acrived ot the Doctors Care fucllity to

complete a pre-employment pulmonary function test (“PET™),

9. On June 29, 2012, Plaintify, Cory MeMillan, was not seeking medica] trsatment op
medical care,

10,  OnJune 29, 201 2, Plaintiff, Cory MoMillan, did not reccive medica] teeatment o
medical care,

i1, On June 29, 2012, Pipintt fr, Cory MeMill an, Was ntot 8 patient of Doctors Capg,

12 Atall times reloyant hereto, Plaintify Cary MeMillan, was an invltee of Defendant,
Doctors Cae,

13, As part of the pre-employment PFT, Plaintify, Cory MeMiilan, wag required to
bmaﬂxe ity a spirometer,

14, - A preseinployment PRT {s not medical pracedurs,

(5. A pre-employment PFT s pot fequired to be adiministereg bya Plysioian;
therefore, none of the ctuployess of Doctors Care bresent during the PP were physicinns nor wag

Defendant, Jane Dga,

e Amended Aepfandix 020 000015
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16, Pursvantton rsyues

Plalntiff, ¢

tby Doctors Care emplayee(s) and/or Defondans, Jane Doe, the

oty MeMillan, sat down in g chair placed adjacent fo the spirometer and began broviding - -
breathing maneuvers,

17 During the respiratory lesling, & Doctory Care employee(s) and/op Defendan(, June

Doe, requested that Plainiff stand up fo eontinus to provide beeathing maneuvers,

18, Incompliance with sald request, Plainttts, Cory McMillan, stood up and attempted

to complote the additianal breathing maneyvers,

19, None ofthe employees of Doctors Cat nop Dofendant, Jane Doe, assisted Platnify -

Cory MeMillan, jn any way whatsoever, including bt not limited to steadying him or providing for

his satety,

20, While altempting to complete the addi tonal breathing maneuvers, aud stillstanding,

Plointiff, Cory MeMillan, becams light-headed and fell o the ground,

2L Acouple days followlng the fall, Plaintier beg

anexperiencing severe painin hisneok,
22, Plaintifr sought treatment for same,

23, Plaintiffwasd iagnosed with a cetvical frasctuee,

NEGLIGENCE: AS TO DEFENDANT JANE Do

24 Paragraphs| through 23 of PlalntifPg Complaint are incorporated hersin byreference,

as {f fully sot forth verbatim,

25, That, Defendant, Jane Doe, was, at the time and place above

-ueatianed, negligey:
careless, grossly negligent, reckloss, wanion and

willlul in any one or more of the following
particulars:

4, In that Defendant, Juna Doe, failed to safely and propetly supervise and/ot
monitor the PlaiatifF wiiie ndministoring the hre-employment PIIT,

LIRS P ;.::mmﬂmn_QQdAgpendjx—021 miacas
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b, By instructir_:g Plsintiffto stand while agm; nistering the pre-c nployment PET
after initially instructing Plaintiff to remaln in a sealed position:

- tm———y ——

¢ By instructing Pluintiff to stand wlthou! providing measures to fnsure
Piaintiff would not fall to the ground;

d, By Instructing Plaintiffo stand without seeking the assistanco ofd co-worker
lo supervise the Plaintiff,

g, Int falling to take any presaulionary actions, by any means, to lngyre
Plaintfl’s satety: .

L In thet Defendant, Jane Do, failed to use fha degree of caution und eare that

a reasonable and prudent person would have used under the citcumstancss
then and there provailing: - C o

g In other ways and particulars that may be shown throy gh discovery and friak;

. any or all of which weroe the direct gnd proximate cause of the damages and fnfuries suffered by the

Plalntiff herein, said gets bej ngin violatlon of the stalubory and common laws of the State of South
Carolina,

26. That, as o direct and proximate result of the ordinaty neglivence, reo'lclessnes.s,
willfulness, and wantonness of Defen_dant, Jane Doe, ns aforesaid, the Plalnliff, Cory MeMi] lag,
suffered great hodily Infury, suffeced personal injuies, incurred expensive medical, doctor, hospital,
nuesing, and deug bills, suffored pain and mentaf anguish, sutfered fost wages, sitfferad impairment,
anxiely, inconvenlence and will continue to suller same in the future; ull to Plalntifrs geasral

damages and detriment.

NEGLIGENCE AS TO DEFENDANT DOGCTORS CARE
T e As LD ULIENDANT DOCTORS CAL

27 Paragraphs { through 26 of Plaiutif*s Cotplaintare incorporated hereln by veference,

a5 i fully set forth verbatim,

e RS BB P e i a1 ;&:g::-::.u-——-;:A;Aw‘Qe!&REEQMZ e = - *.Q.@QQL- R

s e a mes




i Defendant, Doctory Care, was, at the tiae and place abov*-mcntioned, negl gent,

e et

Tt eareless, grossly nogligent, veclless, wanton and willful in flly one ot mare of the following - --- ...

particulass;

a In that Defendan L, Doctors Cate, fafled to make Inqulty ag o the abilitles of
_ Dofendunt, Jage Da &, to safsly and nropetly supervise the Plajnti i

b In that Defendant, Dootoyg Care, failed to properly supervise Defenclant, Jana
Doe:

& In thatDefendmxt, Doclors Care, failed tg properly train Defendant, Jane Doe;

d In that Defendant, Doctors" Care, failed to sufely and properly superyise
and/or monitor the Plaintiff while administering the pre-emuployment PUT;

&, By instruoting Platntifreo stand while sdministoring the pre-cmployment ppp
afler initially mstrueting Plalntif to temaln in a seated position;

f, By instructing Plaintiff to stand without providing measures to insyre
Plaintiff wauld not fal] t the groung;

g By instructing Plaintite to stand without secking the assistance of other
Doctars Care employees to supervise the Plainti{r,

b, In failing to tale any precautionary actions, by any means, to Insgra
Plalntiff’s safety; '

. In failing to use the degroe of cate ynd caution that u reasonable and Prudent
employer and/or individya] would have used under fhe clreumstances (han
and there prevailing:

I It other ways and parii culars fiat may be shown through discove;y and frig;
any or all of which were the direct and proximale cause of the damages ajnd injurtes syfferad by the
Plaintiffherein, said acts being in violation of the statutory and comimon faves of the State of South
Carolina,

29, That, as a diree and proximate result of the ordinary negligence, recklessness,

willfulness, and wanton tess of Defeadant, Doctors Care, as aforesg d, the Platnkify, Cory MeMil lan,




suffered greatbodlly infury, suffered persong] Injuries, Incurred expensive medical, doctor, hospital,

nursing-and drug bllls, suffered painand menta) anguish; suffered lost wages, suffered impairmént,"

anxiety,»lncoiweniencc and will continve to snffer same In the future; all to Plaintiffs géneuaj

damages and detriment. |
30, Asaresult ofthe acts of Defendgnl, Doctors Care, snd Delendant, Jano Doe, which

ate chargeable against Defendant, Doctors Care, undsr the dootrine of respondeat supetiot, ag set

forth above, Plaintiff ts informed and belleves that he is entilled 1o an award of aotial damageg,

oo SVETERUFORY, the Plalntier brays for Judgment against the Defendants in an amoy gt of --

actual damages to be determined by a jury, for the costs of this action, and for such other and
Ruzther relief as this Court might deem just and propet,

 May 12, 2015
Savanneh, Georgla

; [na B No: 12413
Attorney for Plaintiee

One Bull Steeet, Suite 400
Savannah, GA 31401

(912) 447-5984 (' Telephone)

(912) 447.0192 (Facsirnilo)
jknsp:zycki@qttomaykcnnugen tLeom
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STATE OF 8QUTH CAROLINA ) IN'THE COURT OF COMMON PLEAS
' ) FIFTHJUDICIAL DISTRICT
COUNTY OF KERSHAW g CASE NO.: 2015-0D-28-174
CORY MeMILLAN, )
- ; DEFENDANTS' ANSWER TO PLAINTIFFg
Plaintifr, ) AMENDED COMPLAINT ~ *5 .
wo §
. LI —
UCt MEDICAL AFFILIATES, INC, d/b/a; SR
DOCTORS CARE und JANE DOE, ) e
) IR
Defendants, ) “, o
— ) ' =

NOW COME Defendants UCI Medical Affiliates, Ine. ("Defendant UCT™) and Jane Dog
¢'Defendant Doe™) (collectively vefarrad to ag “Defendants"), by and through the undeesigned
counsel, and hersby present their Answer to the Amended Complaint and show this Coun ag
follows:

FIRST DEFENSE

At all fhues relovant to the matters complained of in the Amended Contplalnt, Defendants

exerclsed the degres of skill and care requited of them by Jaw,
SECOND DEFENSE
The non-economi¢ damages chaimed by Plaintiff are limited in amount undee law,

THIRD DEFENSE
To the exten! Plalntiff asserts & slatm for punitive dmuages, such damagss are Nmited in
arsoulit under South Caroling law, Further, the pleadings and evidence &l to suppart 4 elaim for

* such damuges,
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YOURTH DEFENSE

Any alleged claim for punitive damages assorted against Defendants viotates tliojr tights
8 guaraiteed under the Constitutions of the Unlted States and the State of South Carofina,

VIETH DEFENST

To the-extent shown by the evidence, the negligence of Plumtlff proximately cantsed his
atleged Infuries and damages,
SIXTH DEFENSE
The allegations set forth in the Amended Complaint fall to state a claim tpon which relief
iy be graated by this Court, Therefore, the Amended Cortplaint must be dismissed fparsuant t;)
Rule 12(6)(6) of the South Caroling Rules of Civll Pracedyye,
BEYENTE DEFENSE, |
There Is no causal conpection between any alleged mots or omissions on the part of
Defendants and the Injuries and damnges alleged by Plaintify,
EIGHTH DEFENSE
The Amended Complaint myst be dismissed for failure to contentporancously fite an
exparl affidavit pursuant to $,C, Code Anp, §8 15479-125 and 15-36-100,
The Amended Complafnt mugt be dismissed for failurs to previously file a Notice of
Inteat to File Suit or participate in mandatory prelitigation mediation as get forth In 8,C, Code

A § 15.73.125,

A;r‘\qe.nded Appendix 026

e —— e




JENTH DEFENSE
The Infuries rad damages ulleged by Plattltr were the rosylt of his uwn nogligence, and

thus his clafing are barred as malter of law in whole orin part, Any nepligence of‘Dofendants,
which is expliclely denled, was less than that of Plaint!ff"s nepligence,
ELEVEN'TH DEFENSE

Defendants respond to the number allegations of the Ameandad Complaint as follows:

1, Defendants lack sufffolett informsation to form & bollsf as to the truth of the
allegationy set forth in Paragraph 1, Therefore, those sllegations can nelther be admitted nog
denied at this time,

2. Lt response to Paragraph 2, Defendants admit that UG Medlcal Affilintes, Ine, {s
& forelgn corparatinn, organized and exiatlng under the laws uf the State of Delaware and s
authorized to conduct business in the State of South Carolina. Al remalning allogations of
Parageaph 2 nte denied,

3, Tn response to Paragruphs 5 nnd 4, Deféndanis admit that some rEonls o
employees of Defendant UCK provided medical services and eare to Plaintff at its facllity i
Kershaw County, South Caroling, All remalning allogations of Paragraphs 3 und 4 are denjad,

4, In response to Paragraph 3, .Dafendants admit that & noti-medical dostor
healtheare profossional, agent, or employee of Defandant 1C] provided gervices to Phaintiff t it
facilily Jocated in Ketshaw Cannty, South Carolina.  All remalting allegations of Patageaph 5
ar¢ denjed,

5. Defendants deny the allegations gt forth in Paragraphk 6,

& I response to Parageagh 7, Defendants re-allege their responses to Paragraphs 1-6

and incgrporate the same as if fully set Fortly heref o.
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7, In response to Paragriph 8, Defordants admit Plalnttff recolved modical care at g
t‘acilily'()f Defendant UCK that included q pee-cinployment pultonary function fest, Al
rematning ull'egatinns of Parugeaph 8 are denled,

8, Defendants deny the allegations set forth In Paregraphs 9, 10, 11, and 12,

g, Upon infornsation and belief, Defendanty admil tha .allcgatlons set forlk In

Patagraph 13,

10.  Defendants deny the allegations set forih in Paragraphs 14 and 15,

1, Dofondams lack sufRoelent Information to forms & belief as to the fruth of the
allegations set forth dn Paragmphs 16,17, 18, 19, 20, 21, 22, and 23, Therefore, those allegation§
van nelther bo admitted nor dended at this time, |

12, In tesponse to Paragraph 24, Defondanty re- aloge thefr rasponges to Paragraphs 1.
23 and incorpcrats the samne as if fully set forth heraln,

13, Defendants deny the nllegations set forth in Pavagraph 25 (including all subpars)
and 26,

14, Inresponse to Paragraph 27,'Defendarsts re-llege their responses to Parsgraphs 1.
%6 and incorporate the same as If fully set forth herein,

LS. 'Defendmts deny the allegations set forth in Paragraph 28 (including afl sﬁbparts),
29, and 30, |

16,  Defendunty deny each and every aliegation not specitically responded to tu the

preceding paragraphs of this Answer to the Amended Complalnt,

_‘f
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WHEREFORE, having fully responded to the Amended (,omplal

reqpec(furly request that thoy be disnilgsed with prejudice and that aH costs be taxed sgaln

Plaintiff, Dofendants further demand ajury trial at the sppropriats e,

40 Calloun Strect, Suits 400
Charleston, South Carolina 29401-3511
$43.727-0307

- Respeetfully submitted,

CARLOCK, COPELAND & STAIR, L.L.P,

By: H- %
D, GARY LOVELL, IR,
State Bar No,: 6929.’1

————

WILLIAM J, FARLEY, 111
State Bar No,; 161033

Altorueys for UCF Medical Affiliates, Ine, &
Jane Dog
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
. ) FLFTH JUDICIAL DISTRICT
COUNTY OF KERSHAW g CASE NO.: 2015-0p-28-174
CORY McMILLAN, §
Plalntift, | ;
) DETENDANTS' MEMORANDUM 12 i
Vs, ) SUPPORT OF MOTION TOBE & o
It }f‘
WCIMEDICAL AFFILIATES, ING., d/iva’ o L
) SR 5
DOCTORS CARE nnd JANE DOE, j g5 & -?g
: E";“"; g |
Delandnats, ; 3 f'f-*}{j I §
) ¥ 8B 8

NOW COME Defendants UL Mec{ical Aftillates, Ine, ("Defendant UCI"} and June Doe
(“Debndant Doe™) {vollsetively refored o 45 the “Defendants™), by and through thel;
utidervigned counsel, and hereby submit tlis Momoraadum in Suppart of theft Motion to
Dismiss. Defendants move this Cour for au Order distnisstug the above-captioned Complain{ g
the ground that Plalatlfr Cory MeMiilan {"Plainlif™) has failed to comply with the prelitigation
tequirements set forth in 8.C, Code Ang. §§ IS-‘I?-I 25 and 15-36-100,

BACKGROUNE

On June 29, 2012, Plaintife presented to & Doetors Cure facilily locatod in LugofT, South
Caroling to receiv_u & pre-employment physicat examitnation, As part of (his examination, g
bultnanary fanction test was utilized (o assess Pleintiff's respicniory capacity und ensus hs wag
physically vapable of perforilng the dutles required of his prospective employment, A
splrotnieter {s ane device medical personnel frequently use to complete & pulmonary functin e,

Genernlly, & spleormeter measuees tie rate at whick an individuat can infale and exhale air,
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In this case, n licensed health eare professional was charged with adininfstering gnyg
recording the results of Plnintiffs tespirntory sxamination, While performing the pulmonary
funetion test, Plaintlfy allegedly losi consclousness and foll 1o (he ground, Upon‘regain{ng
conselousness, a leonsed physlcian examined Plalntiff In rosponse 1o tompléints of neck pnd
back pain, Compl. £ 17, Following this exembnatlon, & Doslors Care physiclan sopervised

Plainliff's completion of the pre-employment physica|, Compl. § 18, A few days Fullowing hig

presentation to Doctorg Care, Plaintier allegedly began experietoing neck paln ang sougrhy

- treatment for the same, Compl, Y9 19, 20, Plalntiff was allegedly diagnosed with o cervicq|

fracture, which he now ateributes to the June 29, 2012 incideni at Doctors Carg,

ARGUMENT

In filing the ubove-captioned lawsult, Plalniifr is seeking the recovery of damapes
allegedly ineurred as a eyt of the D¢ fendants’ professtonal negligence white adinlnistoring the'
pulmenary function test, 5.C. Code Amn, § 15 *79-125 statos that g Plaintiff nyust participate in
mandatory prealitigation mediation and file 2 Notice of ntent to File 8uit por to [nitiating g
civil actlon atleging ijury or denth as g resylt of medienl malpractice, 8.C. Code Ann, § 15.79.
125 further mandates thyt g Plaintlf mugs contemparaneously file an expert affidavit salisfying
the requirements set forth in §.C, Code Ann, § 15-36-100. Finall » 8.G, Code Ann, § 15-34-
LOO(CI(1) pravides thay g failure tg comply with the pre-litlgnlon requiromenty warantg

“dismissat for Faiture to stale v elpim.”
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L The nllegations set fore In the Complalut spek retovery for denigges allegedly
lneweyed js g vesult of profesytons) negligenee, Ag sucl, PIainifey fujlure o eom ply
with the pre-Helgation Pequivements sot forgh |y SiC. Code Ann, § 1570125 aud

8,.C. Code Ann, § 18-35-100 warpns A dismissa) pursuaat (o Rule 12(1)(6) of the
South Caroling Rules of Clyil Procedars, . .

The primary lsane presented in this cage g whether the Defendants’ vonduct sounds {n
medical malpractive oy ovdliary neghiponce, South Caroline case law provides fimited
{nstruction In defineating between the two clalng; however, (he Supreme Court of South
Catolina recently addressed the 1ssue in Denpgimg V. Unlon Hosp. Digt, 408 s.0. {71, 758 8,824
S01 (2014), In doing so, the Suprema Court began ity analysls by “ﬂc!mowledging that
‘[b]ccau.f;‘e medical malpeastice 1g 4 eategory of negllgence, the distinetlon hetwvee mediea]
malpractice and negligenee elalms {s subtlz; there |5 no rigid analytieat line separating the {wq
causey éf action,"™ 1d, at 174, 503504 (quoling Ey/ape &f Franch v, Stratford House, 333 S\W.34

546, 555 (Tena, 2011 D Instend, the eourt mast rely “heavily on the facts of cach Indivigyg

cave” (o males the distinetlon, &/ at 176, 504,

Expert testimony fs generally requlred in & modja Malprastios notion to agsist 4 jury in
“maling a move neourate determination of faglt regarding whelhet 2 physician’s neghlyence iy
rendering medical eary proximately caused tho patient’s infury,r 1y at 177, 504, However, ng
the Supreme Conr| nofed, exper lestitmony is not £equired for every injury sustained by & patient
in a medical facility, t To Suppeort this cantention, the Court olred clalms agaluse hospital for
njurfes caused 4y falling ceiling ties qp imprapesty malniaited parking Jots or ballways as
sounding in ordinary nsgligence, and specifically in premises labillly, 2f 1y stich cages, expert
testimany is ot requited hecause_a Jury can “ensily understand zad evaiuatc the relevan! facss

titd Y merely by exercising theiy conynan knowledye™ 4/
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The Court further noted thal “many sates’ courts distinguish hetweay Mmedica)

mulpeaclive pnd ordinary negligenve fetions by determining whether expett tostimany i
necessary to ald the jury's determination of Fauly partlenlarly with respect fo the *duty' gng
‘causation’ efermonty of (ho claim.® Jo “Thus, while providing medical serviges to a patiet, thy
medleal professional aots in his professional capelly dnd must meoy the prolossions] standard of

care, as estublished by expert testiimony,” Jd at | 78, 504,

As applied to this cuse, kt s clear that the alleged agf o omlssion of neg!ige;wé oceuried
while DBefendanty adminlstered o medica examination, The pulmonaty function fést‘exé.ﬁﬁzms
an tndividual’s resplratory capeclty 1o determipne whether an indjvidual is capnble of petlorming
& defined set of tsks, A physics! exatitination, by ity vety tature, s & medical evaluation of an
individyal, Interpreting the results of # physical, ensuelng the tultitnde of tagty Bre properly
pcrfqnned, and identlfying health risks that an individual may exhibit yre gl necegsary
camponents of an accurate and thorough physioal exatmination, This s precisely the reayon why
Plaintift's prospoctive employer required that he oblafn a physical from o health care facility
such as Doctots Care, If 5 physteal examination did fol require some degree of professionaf

knowledge and skill, any ndividual or iy company eould perform such {esting,

-Addltionally, liability 1 this vase olearly hinges on g detetmination as to whetler the
health cave professianal properly edministored the pultnonary funetion test. A ury, theretore,
nutst know exaotly what g pelmonary fanstion tests, how the est wotks, the propar zchanism
for administering the test, whether the togt subect should st ar stagd during the test, and wiag
other preeautions & health Gare professional tust congt der while conduefing the evaluation, Suel;
issues cléarly fall outside the scope of @ jury’s penery| ktiowledgy ar expeticnce. Without syehy

knowledge, o praspoctive jury would be unable to evaluae whether the health cqee professiona)

'ﬁfnended Appendix 033

000032




-acted improperly or fulled to adhere to the "duty of cpre™ required of her by South Carolina layy,
This iy precisely the veason, as explalned n Denvking, that expert festinony iy hecessary in
mediecal malp:;actlce cases, As applied to this case; o jury should be afforded the oppartunity (o

utllize expert tostimony to assist bn ol ullimate evahuntion of Plainiifpy allegations,

Pregumably, Plaintlff will Brgue thit his Compluint s exempt from the pre-litigation

requlrements set forth i 5.C, Code Ann, §§ 15-79-125 and 15-36-109 because the Complain

sounds in ordinary negligence and the Jury Is capable of propetly ovaluafing Dofondanty’ aots
and omlssions.  Adml ttedly, sorne clafmg egainst henlth care professionals fall eutsice the
Intanded scope of & ‘modical malpracfice’ action, In such instatiecs, the elaims froquently uriga
from incldonts that oecnr within g tedical fhellity, Wien a patieni falls on & poorly matntained
parking Lot or hallway, or is stryck by a lalling celling tﬂe, the nugligence of the medical entity
bears ubsolutely} no reladionship to the lasting or care beittg rendered by the medical professional,
In this caso, the alfegationy of negligeies exclusively relate to the owissions of a medieg]
pravider ndminis.tering the pulmenaty Rimetion test. It iy these omissiong that allegedly caused

Pluint?ff’s infurles ~ not that of 5 slippery floar e poorly-maintuined facility.

Furthermore, to support his position thét an expert affidavit 15 not requiredt, Plaintife wiij
likety cite lamguage fron Derwking and Suggest that his clalm relates 1o “nonmedien|,
edministiative, ministertal, or routing care,” [n articulating the disthaction between modica)
malpractice and ordinury negligenes, the Daswking Coyrt explained thal expert {eslimony is
nécessmy o evalvate health egre sotvices unless they are “nonmediugl, adminlsteative,
mittistedal, ox routine" iy nature. I support of this distinetion, the Cpurt cited four enses fron
other furisdictions, fn Kufmuskl v, dvbor Ve Health Care Crr, the Supreme Const of

Wisconsin held that ardinary negllgence principlas pply to injurtes that oceurred due to 4

Tﬂéﬁended Appendix 034

000033




- ——— e

medical provider's fallure to utilize y safely belt while transporting a pationt {n q wheelchaiy,
407 N.W.2d 249 (1987). 10 Rastlir v, lowa Methogiy Hosp., the Suprerﬁe Court of Towy hald
that ordinary nepligence principles apply to tnjuries that occurred while o medical provider ig
assisting & patient with showering, 193 N.W.2d 98, 101 (lowa 1971), In Bryani v, Oakpointe
Viltu Nursiﬂg Cir, Ine., the Supreme Courl of M lelgan held that ordinary negligence priticiplas

applled la 2 medieal provider’s failne g protect a palien] aftey discovering the patiey was

'ontangled between the bed riils and mailross, 684 N.W.2d 864, 874 (2004) Finally, tn Lsiare of

French v, Sieaford House, the Supreme Cowrt of Tennssmes cucd & series of casey in which
sourts have distingulshed betweon o clelm sounding iy mcd;caf ma[pmctfw vewsus ordingry

neylizenco, ERKRAVA T aLSS( 0.9, 557 1,10, 55560 2011y,

Ultimately, the factual scenarios underfymg the enses clied jn suppor of the % tonmediegl,
atminisitative, mmistenal of toniting” exeeplion are clearly distinguishable from the alleaationy
of negligence prescn{f,d Iy the Comptaint, The eases cited ubove generally relate to g medicy)
provider's neplipence in wsslsting o partent wigh menla} tasks such ys puehl-ng 8 wheclehajr,
gssisting @ patent fn showerlng, or reeognizing the risky #ssoclated wéth someone etangled
betwesn bed ealls and g mattress,  In this case, (e administration of a pulrﬁomuy funcllon test j5

noban everyday or mental task that ajury is capable of analyzing,

In fact, the ndministration of g pulmenary funation test is comparable fo many of the

medical malpractics ¢rses cited by the Stprome Court ¢ Tennesyee iy footnote Y of Eytar of

French. Footnote 9, which the Supreme Court of South Caroling speeifically olted in Dawkins,
referenced casey in which o mutsing home's alfeged Faftyre to provent an individval from falling
and 8 nursing home’s fafture £ Properly restenin an indfviduat by physical or cherpical Itieans

both sounded 1o medical malpractice rather thay ardioary tiegligence, In the formar case, an
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export affidayit was fecessary to establish what procautions 4 medleal provider shoulg hiays
consideted 1o protect an indiyidual from fallag, 1n the faner case, an sxpert alfidavil wag
necessary to cletermine whether restralning 2o individual was necessary o miligate the rigk of

Further injury,

Among othpr allegatlons, the Complaint suggests that Defendanty negligently
“adrainistered the pre-cmployment PRT™, fgilad to “ake precautionary actions, by any Ineans, to

Insure Dlalntiffs safety”, falled to “safely and properly supervise and/or monitor the Plaintifp,

~

and failed fo propetly “supervise® and “train” (he medieul professiong) administering the

examination,  See Amended Coenplulnt, § 28 (& oo d B, These ellegationg clonrly nsser
Defendanty ware tegligent In the exercialng of some degres of micdical Judgment; therefore, this
Court should tequire that Dlainify file an expci't affidovit 1o aysist the jury with fts ultingase

evaluation of the same,

CONCLUSION

Based on the analysis sbove, it ks olear that the allogations sot for tn Plainiifrs
'Comp!aim sound in medical malpractice, As guch, Plaintiff has falled o comply with the
mandutary pre-Hitlgation Feqquirements st fouth jn 8.C, Code Ann, §8 15-79-125 angd 15-36-100

and the Complaint must be dismissed,
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THE COURT: This is Cory MoMillan versus UCT Medicsl
Affiliates -- Oh, you might want to grab Ms. McDonald,

BAILIFF: I will get her, Your Honor,

- THE COURT: ALL right, But we can go ahead and get
started. Yes. Let me get your names for the record,

MR. FARLEY!: My name is William Farley, on behalf or the
"Defendants,

MR. KASPRAYCKI: Jim Kasprzycki, on behalf of the

© Plaintiffr,

THE COURT: All right, And this is Mr, Earley’s motion to
dismissg? |

MR. FARLEY: That ias coxrect, Your Honor;

THE COURT: ALl right, I71l be glad to hear from you,

MR. FARLEY! Thank you, The motion to dismiss before Your
Honor this afternoon i{s based upen the Plaintiff’s failurs
to comply with pre-litigation requirements set forth ip
§15-79-125 and §15-36-100, basically requiring notice of
intent to file suit pre-litigation mediation and an eXpert
affidavit in a case involving medical malpractice,

I don't believe there is a dispute betweaen ths parties
regarding the substance of the statutes, The ilssue primarily
is one of application of the statute to the underlying facts
Lo determine whsther or not this is a medical malpractice
case versus an ordinary negligence case, Obviously, ouy

position Ls that it 1is, in fact, a medical malpractice cage

CORY MCMILLAN VERSUS UCY MEDICAL ATFILIATES INC, etat
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which would trigger the statutory requiraments for the
complaint,

The underlying facts of the case is that the Plaintifs
presented to the Doctors Care facility in Lugoff, Soutp
Carolina for a pPre-employment physical. That physical
included a pulmonary function test_which is,basically a
respiratory examination to evaluate an individual’s ability

to inhale and exhale appropriate;y. That was one of 38veral

procedures performed that day, that was included in that

pre-employment physival and 1 believe during the performance
or the administralion of that pulmenary funotion test, the
Plaintiff lost consclousness, fell to the ground, ang
suffered some cerviecal fractures and so the allegations Bk
forth in the complaint allege that Doctors Care and their
agents or empioyees were negligent in administering that
specific respiratory examination and that’s sort of the
underlying facts that bring us here today.
' And 80, obviously, the Lssue would be whether op not the
administration of that particular respiratory examination
constituted madical care or medical treatment that Warranteg
a medical malpractice gage versus a negligence or Premises
liabllity action, which is how it'is currently styled ip the
complaint, :

And so, I believe, if 1 can direct Your Honor to g

memorandum that I fileq last week and also some case law, I

CORY MCMILLAN VERSUS UCI MEDICAL APFILIATTS INC, etal
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South Carolina, it appears that Dawkins v. Union Hospital is
the controlling case lay in distinguishing betwsen an

oxdinary negligsnce case and medieal malpractice and if 1 ¢an

read without having to go through the entira memo, bub:
Expert testimony is generally required in a medical
malpractice action to assist a jJury in making a mope accurate
determinatioﬁ of fault regarding whether a physician’s

negligence in rendering medical care proximately caused the

plaintiff’s, the patient’s, injury.

And so, basically, in explaining that distinction, the
Court cited cases fron other jurisdiqﬁions in which they have
gone through a similap analysis and reaghed various
coneclusions based on the underlying facts,

I wanted to point to a few specific cases cited {in
Dawkins, which ig a Suprems Court Opinion from 2014,
Basically, they walk through sort of the analysis and, 1
guess, provide additional information they will get Erom
additional cases and they find a fey cases. There’s ong of
ordinary negligencs whare a plaihtiff is injured where a
ceiling tile falls from a medical facility or where a

plaintiff falls while walking through a parking lot or

hallway or is injureqd while he or ghe is shovering with tne

assistance of a medical provider and those cases, the Cours

has basically stated those cases are of ordinary negligancs

and no expert affidavit ils hecessary for a jury to evaluate

CORY MCMILLAN VERSUS UCIMEDICAL AFRILIATES INC, etal
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the medical provider’s care,

On the other hand, they cited Several other caseg in
which they debermined they wereg, ultimately, medlcal
nalpractice casgses, Specifically, they cited two cases in
which an individua)l wasn't prevented Trom falling vhile g
specific test was administered, meaning that she was not

properly restrained or sha wasn’t properly supported by the

nedical provider durdng that particdlar examination angq
during that examination an injuey occurred, and the Court, ip
that case, determined that it was a medieal malpractice cage

because the jury needed to understand what was going thtough

Another case, Specifically, in which g medical
malpractice cage wag found is one ig which the patient oy the

individual recelving the care ¥a%8 not properly restraingg

while broviding treatment, In that case, she was lying in bad
and she wagn’t Properly held or sort or physically or
chemically induced to allow for epecific testing to be

performed and that created some injuries on her Part and the

Court determined that the level) of restraint Degessary to
perform gpecific tests vas actually an issyue of medical
malpractice,

And so, basically, before you today is the issye of

CORY MCMILLAN VERSUIS UCIMEDICAL AFFILIATES INC, et g
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whether or not thig individual affiliated with Doctors Care
properly performed tha respiratory examination that led 1o
tha‘alleged injures of the Plaintiff and it would be our
contention that that issye falls‘more within the lattep group
a8 to opposed to the former group which wbuld warrant g
conclusion that this wag actually a medical nalpractics case
versus one of ordinary negligence or premises liability,

THE COURT: Yes, gir,

MR. KASPRZYCKI: May it please the Court, Your Honoy,

THE COURT: Yes, sir.

MR, KASPRZYCKI: On the outsst, we hold and agree that
Dawkins is probably the best roadmap for this case,
Subsequent to Dawkins, I think Dawkins actually set up the
rule and when we filed this complaint -~ I think we filed
initially back in March —- I amended the complaint to clarify
some lssuas and in a ?art of that amsndment we kook the
language, quike frankly, right from the Pawkins case ang that
is that my cliﬁnt, Mr, McMillan, wag there, not because he
was infirmed or becausa he was {11, he was there bacause hisg
employer required that he take a pulmonary function test as a
term of his employment, Angd bottom line, we did allegs that
he was provided non-medical, adninistrativs, administerial or
routine care by the Defendant, Doctors Care,

Td be honest, I thingk after Dawkins, as far as the

motion today is concerned, strictly on the pleadings, 1 Ahink

CORY MCMILLAN VERSUS UCI MEDICAL AFFILIATES ING, ot al
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'thelr house and things along those lines,

that would be enough to survive the motion to dismiss 4ip Lhe
light most favorable to the Plaintiff, That being said, since
I'm an attorney, I'n going to make some More arguments,

But the bottonm line, Yvour Honor, is assuming the Court

iz dgoing to look at the pulmonary funcfion test as being ong
of routine versus non-routine gr something along those lines,
I would simply point out that it ig essentially, it’s 3

measurement tool, quite honestly. It would be no different

than somebody getting on a scale to take someons’s walght, Tt
would be no difference than taking somaone’s helght on thaiy
entry to the doctor’s office or the examination room, things
along those lines, put the reality ls, someone waa there tg
have him breathe into a gplrometer and I dop’t think there iy
any expart tegtimony hecessary for that. Quite frankly,
again, because itfg routing, I don’t think any expert
tesLimony ls required to shoy duty owed and breach of care,
But it's simply something that he had to blow into that 4
candy striper could have taken ware of L know as far ag
these pulmonary function testg go, Lhey are now available at
home. I know John’s Hopking University gives them out to

children, in fact, so that they can breathe into them at

And If11 just point out a couple of excerpts, Your
Honor, from the Dawking’ Case. I'm sure the Court will read

it if-you are not already familiar wlth it, Yvour Honor, 1trg

CORY MCMILLAN VERSYS UCIMEDICAL ARFILIATES | INL, etal
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a case from 2014.
THE COURT: I'm very familiar with it, That Was my Dad’ g

ca8e,

MR. KASPRZYCRI: I didn’t know that, Maybe I don’t naasd
to bore you with what I vas going to read, but I’'1l 4yst read'
that ~-~

THE COURT: I nsed to re~read it,

MR. KASPRZYCKI: I will point this out, Ons of the main

things that I took from the case verbatim, it says: At a1l

' times, the medical professional must exercise ordinary and

reagonable care to insure Lhdt no unnaecessary harm befalls 4
patient, and certainly, that's the crux of oyr complaint, We,
in fact, I put in the complaint that this is not an action

for medical malpractice, whatsoever, It ig in fack, a cage

for ordinary negligence.

THE COURT: Well, let me asgk you this, though.'With some
allsgations, and I'nm familiar with -- when the General
Assembly passed the requirement, we began to get all theye
motions_to dismiss., Some were people falling because there

was water on the ground and I think Dawkins made that raa)

¢lear, that that is not <= I guess naybe I'm missing this,
but what is your client a]leglng°

- MR. KASPRZYCKI: The allegation is, Your Bonor, that ne
was initially given a chair ang was told to do thessa

breathing maneuvers while seated, Then, the chair was removed

CORY MCMILLAN VERSUS UCI MEDICAL AFFILIATES ING, et al
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ot he was told to stund up and do it and that’s when he, w_]
apparently, got lightheaded and fell to the ground, 8o,
basically, he was given a chalr and the chair was takan avray
And 80 the allegation ls, no one supervised him, They thought
1t was, initially, it was something he neaded to be seated to

cdo and then later they sald, well, we changed our fringd, let’g

have him gtand up and they should have taken precautiong,
That’s the main point of oyr complaint, the precautions tgp
make sure that something like this didn’t happen to hip,

THE COURT: All right. Yes, sir.

MR, FARLEY: I think the key to kesp in mind is, the
allegations, as he just said, are specifically related to hay
the test was administersd. Te’s not the simplicity of the
test. It’s not someone just merely being there whils this
patient, this individual, is blowing into the spirometer,
It’s specifically what the individual did or dig not do oy
did or did not instruct the Plaintiff to do while ﬁhe
specific test was being performed, And 50, that distinguighes
it from somebody stepping on a scale and me walking over ang
reading the weight or somebody giving their helght and me
pulling the tape to see what the actual height is. You knoyw,
it’s clearly something whers somsbody had to bs taking 2 more
active role based on the allegations of negligence beyong

just being there and being present, 1 think if that were the

case, then this certainly would be an ordinary negligence or

CORY MCMILLAN VERSUS UGt MEDICAL ATMLIATES INC, ot al
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premises liability action, which is how 1t’g currently
styled, but to the extent the allegatiéns are specificaliy
related to what an individual did or did not do, I don’t
think that’s beyond the s&ope of me or anybody else ag far as
common knowledge or gsneral abllity to undarstand what should
or should not be done and 1 think that that would be the main
reason an expert affidavit would be necessary to clarify
those issues for a potential jury to make sure that they are
properly svaluating whét was or was not dons durlng that
specific test and the adiministration of that test,

THE COURT: All right, Thank you. I'm going to take it
under advisement and I wili get something back to yeu 2ll,

MR. FARLEY: hank you,

MR. KASPRZYCKI: fThank you, Your Honor.

CORY MCMILLAN VERSUS UCT MEDICAL AFFILEATES INC, et a

—
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STATE OF S8OUTH CAROLINA )

) CERTIFLCATE
COUNTY OF FLORENCE )
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OFFLCIAY, COURT REPORTER FOR THE TWELFTH JUDICIAL CIRCUIT oy
THE SYATE OF BOUTH CAROLINA, DO HEREEY CERTIFY THAT THE
FOREGOING TRANSCRIPYT REDRUSENDTE N TRUE, ACCURATE AND CoOMPLETE
TRANSCRIPT OF RECORD OF THE HEARING IN THE CAPTIONED CASE,
RELATIVE %0 APPEAL, BRFORK THE CIRCUTY COURT FOR RERSHAW
COUNTY, SOUTH CAROLINA, 8§50 GIVEN ON JOLY 14, 2018 TO THE pgpop
OF MY SKILL AND ABILITY; A

ATTORREY_OR COUNSEL EMPLOYED BY THE PARTINS HERATO, NOR
INUERBSTED IN THE OUTCOME OF THIS RCTION,

_ IN WITNESS WHRREOY I RAVE HERE UNTO ST MY HAND AND
SERL THIS 11%H DAY OF NOVEMEER, 2015,

_o\\o Q-‘-?ZF_J

00 RICH
OFFICIAL COURY RERORTER

CORY MCMILLAN VERSUS UCT MEDICAL AFFILIATES INC, et ol

e —

-
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STATEMENT OF ISSUES ON APPEAL

Did the court below err in dismissing Appellant’s case pursuant to Rule 12(b)(6),
SCRCP, by finding that Appellant was receiving medical care from Respondents
when his injury occurred?

Did the court below err in dismissing Appellant’s case pursuant to Rule 12(b)(6),
SCRCP, by failing to find that if Appellant was receiving medical care from
Respondents that such medical care was routine?

Did the court below err in dismissing Appellant’s case pursuant to Rule 12(b)(6),
SCRCP, by failing to find that Appellant’s claim agéinst Respéndents sounded in
ordinary negligence rather than medical negligence and thereby finding that
Appellant was required to comply with the pre-litigation requirements set for in S.C.

Code Ann. § 15-79-125 and § 15-36-1007
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STATEMENT OF THE CASE
On February 24, 2015, Appellant commenced his action with the filing of a summons
and complaint for personal injuries seeking actual and compensatory damages for an injury

sustained while on the prem{ses of the Respondent due to the negligence of Respondent and

itsemployees. Appellant characterized his action as onein “tort-personal injury” as reflected

on the civil action cover sheet filed February 24, 2015. Service was perfected on March 15,
2015. |

Respondents served their answer on April 13, 2015. Simultaneously with their
answer, Respondents served a motion to dismiss pursuant to Rule 12(b)(6) of the South
Carolina Rules of Civil Procedure to include a!legations that Appellant’s complaint was
based on medical negligence and that Appellant failed to comply with S.C. Code Ann. §15-
79-125 and § 15-36-100, |

On May 13, 2015, Appellant filed an amended complaint for personal injuries
seeking actual damages for.an injury sustained while on the premises of the Respondént due
to the ordinary negligence of Respondent and its employees. Appellant’s amended complaint
alleged ordinary negligence on the part of Respondents and further stated in paragfaph six
(6) that “this is not an action for medical malpractice.” Appellant alleges he incurred
medical bills totaling approximately $12,734.00 and seeks compensatory damages from
Respondents, -

Respondents served their answer to the amended complaint on June 15, 2015,

essentially realleging their prévious defenses.
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A hearing on Respondents’ motion to dismiss was held on July 14, 2015. The trial
court issued' a final order on September 29, 2015, granting Respondents’ moﬁon and
dismissing the action st.ating that Appellant’s ¢laim is “medical” care, thus requiring expert
testimony. Appellant received written notice of the entry of the order on October 3, 2015.

Appellant served his appeal on October 27, 2015, and it was filed on October 30,

2015. Appellant appeals the decision of the court below dismissing his action on the basis

that Appellant’s action is one of ordinary negligence and not medical negligence, that

Appellant was not receiving medical care when his injury occurred or, in the alternative, that
if it can be construed that Appellant was receiving medical care, that such care was routine,
As aresult, the pre-litigation requirements set forth in 8.C. Code Ann. § 1 5-79-125and § 15-

36-100 would not be necessary.
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FACTS

In an effort. to obtain employment with a prospective employer, Appellant, Cory
McMillan (McMillan), was required to pass a routine physical. Appellant was sent by his
prospective employer to Respondents’ (Doctors Care) facility to undergo s.ame. While -
the routine physical presumably consisted of several parts, McMillan alleges he was
injured during the pulmonary function test (PFT). Mo;e specifically, Appellant was
required to breath into a spirometer as part of the PFT. A spirometer is “an instrument °
for measuring the air entering and leaving the fungs.” Merriam-webster. com/dictionary.
‘MecMillan alleges in his amended complaint that “Pursuant to a request by Doctors Care
employee(s) and/or Respondent Jane Doe, McMillan sat down in a chair placed adjacent
to the spirometer and began providing breathing mé.neuve_rs. Dtiring the respiratory

testing, a Doctors Care employee and/or Respondent, Jane Doe, requested that McMillan

. stand up to continue to provide breathing maneuvers. In compliance with said request,

McMillan stood up and attempted to complete the additional breathing maneuvers, None
of the employees of Doctors Care nor Responde.nt Jane Doe, assisted McMillan in any
Way whatsoever, including but not limited to steadyifxg him or prévidiné for his safety,
-While attempting to complete the additional breathing maneuvers, an& still standing,

McMillan became light-headed and fell to the ground.” (R. p. 000020, line 12)
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ARGUMENT

L APPELLANT WASNOT RECEIVING MEDICAL CARE FROM RESPONDENTS
WHEN HIS INJURY OCCURRED.

When Appellant arrived at Doctors Care, he was not there for the purpose of
treatment or diagnosis. He did not present to Doctors Care complaining of pain, dizziness,
malady, sickness or any other ailment for which one might seek medical care. His sole
purpose for visiting Doctors Care was to undergo a routine physical. The results of which
would play a role in his prospective mﬁployer’s decision to offer him a position. Appellant
made same clear in his amended complaint, ( R. p. 000019).

Further, Appellant made clear in his amended complaint that thils is not an action for
medical malpractice.‘ (R. p. 000019, line 3) Appellant’s allegations of negligence iﬁ his
amended complaint focus on the conduct of Respondents’ employees insofar as they failed
to take any precautionary actions, by any means, to insure Appellant’s safety. (R.p. 000021,
lines 7-8). While Appellant contends the PET is not medical care because the Appellant was
not seeking treatment, it is clear that when he grew dizzy and fell to the ground that he was
not undergoing medical care at that moment.

Because Appellant was not receiving medical care or treatment, the requirements
established in 8.C. Code Ann. § 15-36-100 and § 15-79-125 do not apply. Appellant submits
that the court below should have ended its inquiry at this point based on the good faith
allegations in Appellant’s amended complaint and the reasonable inferences drawn from

them and denied Respondents’® motion to dismiss.
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IL IFIT CAN BE CONSTRUED THAT APPELLANT WAS RECEIVING MEDICAL

CARE FROM RESPONDENTS AT THE TIME OF HIS INJURY, SUCH CARE

WAS ROUTINE AND THEREFORE CONSTITUTES ORDINARY

NEGLIGENCE.,

When the court below issued its order, it stated I find that'Plaintiff’s claim is
medical care . . . .” ( R. p. 000002) The Supreme Court of South Carolina recently
addressed the issue of routine medical care in the case of Dawkins v. Union Hospital District,
408 S.C. 171, 758 S.E. 2d 501 (2014). The Supreme Court began its analysis by
“acknowledging that ‘[bJecause medical malpractice is a category of negligence, the
distinction between medical malpractice and negligence claims is subtle; there is no rigid
analytical.line separating the two causes of action.” Rather, differentiating between the two
types of claims ‘depends heavily on the facts of each individual case.”” Id. at 176, The
Dawkins case specifically goes on to state “However, if the patient instead receives non-
medical, administrative, ministérial, or routine care, expert testimony establishing the
standard of care is not required and the action instead sounds in ordinary negligence.” Id, at
177 -178. “Thus we emphasize that not every action taken by a medical professional in ‘a
hospital or doctor’s office necessarily implicates médical malpractice and consequently, the
requirements of § 15-79-125.” Id, at 178.

Appellant’s amended complaint in no way alleges that Respondents’ employees, who
Appellantalso alleges were not medical professionals, negligently administered professional
medical ca-xre t-o Appellant. In fact, Appellant states (see argument 1) that Appellant was not

receiving medical care. .If it can be construed that the PFT was medical in nature, it is

apparent that it was routine care.
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A PFT requires an individual to breath into a spirometer. Breathing is a routine
function. A spirometer is in no way a complicated device. But for the fact that his
prospective employer required Appellant to undergo a routine physical with Respondents,
the Appellant could have performed a self-PFT at home. Children with cystic fibrosis at
John’s Hopkins are provided with “take-home” spirometers so they can log their own lung
capacitieé on a day-to-day basié‘

A PFT is aroutine test that registers lung capacity, The spirometer is the device that
measures air. It is no different than prgviding a urine sample, the ultimate goal of which is
to register what is in the urine. It used to be that women had to go to a medical facility to
find out if they were pregnant. For decades now, women can’ test for pregnancy “at-home.”
Breathing into a spirometer is ﬁo different than asking an individual to step on a scale at a
doctor’s office to measure their weight. Individuals can step on a scale “at-home” to measure
their weight. Taking one’s pulse is a method used at a medical clinic to measure how many
timés per minute one’s heart beats. Again, this is something that can be done “at-home.”
Another example is the taking of one’s blood pressure. This is something that can now be
done using a machine at a grocery store such as Walmart. Taking one’s temperature is done
at a healthcare facility. A parent can take a child’s temperature at home as can the child
depending on the age of that éhild. Technological improvements in the medical field have
rendered many thmgs t;vbsolete or routine, That is the case here. What was once thought to
be strictly in the purview of a physician é.t her office is now able to be done in the comfort
of one’s own home. If it can be done “at-home” it is routine. If children can do it, it is

routine. Appellant has not alieged that results were misinterpreted,

Amended Appendix 059




Appellant’s amended compl:aint alleges that Respondent, among other things, failed
to take any preéautionary actions, by any means, to insure Appellant’s safety. This is one of
the allegations made by Dawkins in her amended complaint. Id. at 173. Appeliant’s
mechanism of injury is similar to that of the Plaintiff in Dawkins. The Supreme Court in
Dawkins found that her claim vs./as based in ordinary negligence. Dawkins was left
unmonitored when she fell. Appellant in this case was not sufficiently mom'torgd or
supervised when he fell. The Court in footnote number two (Dawkins at 178) mentions the
case of Graham v. Whitaker, 282 S.C. 393, 321 S.E. 2d 40 (1984), which involves an
ophthalmologist’s patient who was given eye drops and left unsupervised, where she
subsequently attempted to stand and fell and injured herself. It was mentioned to support the
fact th;}t medical providers are still subject to clams sounding in ordinary negligence. Other
cases cited by the Supreme Court in Dawkins demonstrating routine care involved falls while
being unsupervised. Dawkins at 179.

Here, there are no allegations that. professional medical care was negligently

administered to Appellant. Appellant’s injury occurred while he was not being properly .

supervised. The Appellant was merely standing while providing breathing maneuvers.
Appellant has not alleged any negligence, ordinary or otherwise, with regard to how he was

instructed to provide the breathing maneuvers into the spirometer or how the test was

" administered.
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HoI.  APPELLANT’S CLAIM AGAINST RESPONDENTS SOUNDS IN ORDINARY
NEGLIGENCE RATHER THAN MEDICAL NEGLIGENCE AS EXPERT
TESTIMONY IS NOT REQUIRED TO ESTABLISH APPELLANT’S CLAIM AS
JURORS CAN EASILY UNDERSTAND AND EVALUATE THE RELEVANT
FACTS AND LAW MERELY BY EXERCISING THEIR COMMON
KNOWLEDGE.

Dawkins reiterated a tenet of South Carolina law that was not being applied
previously to negligence claims involving injuries that occurred in hospitals pre-Dawkins:
expert testimony is not required in cases involving ordinary negligence. “In medical

malpractice actions, expert testimony is required to establish both the duty owed to the

patient and the breach of the duty, unless the subject matter of the claim falls within a

layman’s common knowledge or experience.” Id. at 176. “However, not every injury

that occurs in a hospital results from medical malpractice or requires expert testimony to

establish the claim.” I4. at 177, “The Plaintiff in ordinary negligence cases does not need
to produce expert testimony to establish his claim because the jurors can easily
understand and evaluate the relevant facts and law by exercising their co@dn
knowledge.” 1d. at 177. So the question to ask in this case is whether or not a jury needs
expert testimony to determine fault. Appellant has not alieged that he received negligent
professional medical care. Appellant has alleged that Respondent’s employees failed to
supervise him. More specifically, Appellant has alleged in his amended complaint that |
Respondent failed to take any precautionary actions, by any means, to insure Appellant’s
safety. ( R. p. 000021, lines 7-8).

Appellant submits that an expert does not need to be called to the witness stand to

prove Appellant’s allegations as to the elements of duty and causation against Respondents
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as the issues are well within a layman’s common knéwledge. Appellant was initially
instructed to sit in a chair while providing breathing maneuvers. At some point he was
instructed to stand while providing breathing maneuvers. The employee that instructed
Appellant to stand can testify as to her reasons.for requesting that Appellant stand. That
sazﬁe employee can also testify as to what occurred while Appellént was standing, That
employee or any other employee that was present when the injury occurred can testify that

no employee supervised or steadied Ap;;ellant while standing. Appellant can testify that he

- became dizzy during the breathing maneuvers while standing and fell to the ground. It is

well within a layman’s common knowledge that when one inhales or exhales air at a pace
different than normal, there is a likelihood one will become light-headed. Some examples
include anyone who has blown up balloons for a party, blown up a beach ball, or blown up
araft for a swimming pool. Anyone who hés hyperventilated knows that one becomes light-
headed. Certainly even if a particular juror has not personally experienced any of the above
events, he or she would know someone who has or witnessed it first hand. With that being
the case, a juror can make the determination as to whether or not the employees present
should have, at a minimum, supervised the Appellant or if Respondents failed to take any

precautionary actions, by any means, to insure Appellant’s safety while he was standing and

 if'so, if their failure to do so caused his injury.

Not surprisingly, there are other situations where individuals are requested to breathe
into devices. The South Carolina Law Enforcement Division is charged with performing
DataMaster tests on operators of motor vehicles suspected of driving under the influence of

alcohol. Hypothetically, if Appellant’s injury occurred while he was blowing into the

10
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DataMaster to provide a breath sémple, the same allegations of negligence made against
Respondents would be raised as to lack of supervision and failing to take any precautionary
actions, by any means, to insure Appellant’s safety while he was standing on the part of the

SLED employees. More importantly to Appellant’s case here, no expert testimony would

- berequired to prove the hypothetical allegations against SLED as a layperson can grasp the

issues. Appellant should not be held to a different standard of proof simply because
Appellant’s injury occurred at a healthcare facility. Appellant’s case does not require the
testimony of an expert. Appellant has not alleged any negligence, ordinary or otherwise,
with regard to how he was instructed to provide the breathing maneuvers into the spirometer
or how the test was administered,

CONCLUSION

On appeal from a dismissal pursuant to Rule 12(b)(6), SCRCP, the appellate court
is required to view the allegations in Appellant’s amended complaint in'a light most
favorable to the Appellant and determine whether the facts alleged and the inferences
reasonably deducible from the pleadings would entitled the Appellant to relief under any
theory of the case.

Appellant submits that the court below erred by finding that Appellant was receiving
medical care, when he was not; by failing to find that in the event it can be construed that
Appellant was receiving medical care, that such care was, in fact, routine; by finding that
expert testimony is required when Appellant’s claim sounds in ordinary negligence and
thereby finding that Appellant failed to comply with the pre-litigation requirements set forth

in 8.C. Code Ann. § 15-79-125 and § 15-36-100 as expert testimony is not required because

v
11
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Appellant’s ¢claim sounds in ordinary negligence.

This Court should reverse the decision of the trial court and remand the case.

Savannah, Georgia

Aprl 4 2016

Respectfully submitted,

[N
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(912) 629-9942 (Facsimile)
Attorney for Appellant
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STATEMENT OF ISSUES ON APPEAL

Whether clairns against medical providers for injuries allegedly sustained as a result of
the negligent administration of a medical test ate claims for medical malpractice subject
to the pre-filing Notice of Intent to File Suit and expert affidavit requirements set forth in
South Carolina Code §§ 15-79-125 and 15-36-100.
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STATEMENT OF THE CASE
Appellant Cory McMillan (“Appellant”) filed this action on February 24, 2015 in the
Kershaw County Court of Common Pleas against Respondents UCI Medical Affiliates Inc.
(*UCI Medical”) and Jane Doe (“Nurse Doe”) (hereinafter referenced individually or

collectively as “Respondents”) seeking to recover damages for injuries allegedly sustained ‘when

he lost consciousness and fell during the administration of a pulmonary function test at a UCI

Medical facility on June 29, 2012, (R. p. 7). |

The Complaint alleged the following facts: UCI Medical and Nurse Doe provided
services to Appellant at a healthcare facility in Kershaw County. >(R. p. 5). As part of a pre-
employment physical examination, Appeuant was required to complete a respiratory clearance
physical by performing different brqathing maneuvers through a spirometer device. (R. p. 6). The
test was administered by Nurse Doe without a licensed physician present. (R. p. 6). Appeilant
was instructed to sit down in a chair adjacent to the spirometer and begin performing different
breathing maneuvers, (R. p. 6). While the test was being administered, Nurse Doe instructed
Appellant to stand up and complete additional breathing maneuvers, (R. p. 6). Appellant stood up
and was attempting to complete the additional breathing maneuvers when he lost consciousness
and fell to the ground. (R. p. 6). Appellant was then examined by a UCI Medical physician, after
which he completed the pre-employment physical exam under the physician’s supervision. (R. p.
.

According to the Complaint, the respiratory testing that Appellant underwent was known
or should have been known to cause dizziness and faintness, and the procedure should not have
been conducted in a non-seated position. (R. pp. 6-7). The Complaint alleged that Nurse Doe was

negligent in instructing Appellant to stand during the test, and in failing to properly supervise
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him during the test, and that UCI Medical was negligent in failing to properly supervise and train .

Nurse Doe, and in failing {o have a physician present during the test, (R. p. 8).

The Summons and Complaint were sérved on Respondents on March 16, 2015. On April
15,2015, Respondents moved to dismiss the Complaint for failure to comply with the Notice of
Intent to File Suit and mandatory pre-litigation mediation requirements set forth in S.C. Code
Ann. § 15-79-125 and expert affidavit requirement set forth in 8.C. Code Ann. § 15-36-100, R.
pp. 16-17). Respondents filed an Answer to the Complaint with the Motion to Dismiss. (R. Pp.
11-15).

| On May 12, 2015, Appellant filed an Amended Complaint on the same facts, but
asserting. that his claims were not for medical malpractice. Respondents submitted an Answer to
the. Amended Complaint on June 15, 2015. (R. pp. 18-23). On July 14, 2015, the Honorable
DeAndrea Benjamin held a hearing on Respondents’ Motion to Dismiss. (R. pp. 37-47). On
Octdber 1, 2015, Judge Benjamin entered an Order granting Respondents’ Motion to Dismiss
and dismissing the Complaint, (Rl. p. 2). Inthe Ofder, Judge B‘enjamin found that “Plaintiff’s
claim is ‘medical’ care, thus requiring expert testimony” and that Plaintiff “failed to comply with
the pre-litigation requirements set forth in S.C. Code Ann. § 15-79-125 and § 15-36-100.” (R. p.

2). Appellant served Respondents with his Notice of Appeal on October 27, 2015.
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STANDARD
On appeal from 4 dismissal pursuant to Rule 12(b)(6), SCRCP, the appellate court applies
the same standard of review as the trial court — whether the defendant demonstrates the plaintiff

has failed to state facts sufficient to constitute a cause of action in the pleadings filed with the

court. Grimsley v. S.C. Law Enforcement Div., 396 S.C. 276, 281, 721 S.E.2d 423, 426 (2012);

Flateau v. Harrelson, 355 S.C. 197, 201-03, 584 S.E.2d 413, 415-16 (Ct. App. 2003). The

appellate court is required to view the allegations in the complaint in the tight most favorable to
the plaintiff and determine whether the facts alleged and the inferences reasonably deducible
from.. the pleadings would entitle the plaintiff to relief under any theory of the case. Grimsley,
396°S.C. at 281, 721 S.E.2d at 426, The court may sustain the dismissal when “the facts alleged
iﬁ the complaint do not support relief under any theory of law.” Flateau, 355 S.C. at 202, 584

S.E.2d at 416.
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ARGUMENT

I The trial court correctly found that claims against medical professionals for injuries
allegedly sustained as a result of the negligent administration of a medical test are
claims for medical malpractice subject to the pre-filing Notice of Intent to File Suit
and expert affidavit requirements set forth in S.C. Code Ann. §§ 15-79-125 and 15-
36-100,

This appeal turns on the distinction between claims for ordinary negligence and medical

malpractice, which is an issue our Supreme Court recently addressed in Dawkins v. Union Hosp.

Dist., 408 S.C. 171, 758 S.E.2d 501 (2014). In Dawkins, the court held that while medical

malpractice claims are subject to the mandatory pre-litigation requirements set forth in 8.C, Code
Ann, §§ 15-79-125 and 15-36-100, claims against medical providers that sound in ordinary
negligence are not,

The plaintiff in Dawkins filed suit against a hospital for injuries she sustained when she

- fell while attempting to use the restroom in the emergency department waiting room. Id. at 174,

502..At the time of the fall, the plaintiff had been admitted by the hospital, but was unattended

and unmonitored, and had not begun receiving treatment. Id. Although the Dawkins court found
that the particular claims in that case sounded in ordinary negligence rather than medical
malpractice, the court observed that the distinction between the two types of claims is subtle, and

that differentiating between them “depends heavily on the facts of each individual case,” Id. at

176, 504 (quoting Estate of French v. Stratford House, 333 S.W.3d 546, 556 (Tenn. 2011)).

The facts of this case are markedly different from those in Dawkins, This case does not

involve an unsupervised fall that occurred in the waiting room prior to receiving any medical
care. Rather, Appellant alleges that he lost consciousness and fell during a2 medical test
conducted under the supervision of a licensed health care professional, and that the fall and his

ensuing injuries were caused by the health care professional’s negligence in administering the
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test. Appellant further alleges Nurse Doe’s employer was negligent in supervising and training

- her to properly administér the test.

A. Claims for injuries that occcurred in the course of medical care that were
allegedly caused by the negligent administration of a medical test are claims
for medical malpractice,

Although the Dawkins court did not articulate a test for determining whether a claim

sounds in ordinary negligence or medical ;nalpractice, the two determinative factors that can be
gleaned Afrom' the decision are: (1) whether the plaintiff had begun receiving medical care at the
time of the injury; and (2) whether it is alleged that the medical provider negligently
-administered medical care. See id. at 178-79, 504-05 (“Here, we find that. Appellant’s claim
sounds m ordinary negligence . . . Appellant’s complaint makes clear that she had not begun
receiving medical t”;are at the time of her injury, nor does it allege the Hospital's employees
‘negligently administered medical care. Rather, the complaint states that Appellant’s injury
occurred when she attempted to use the restroom unsupervised, prior to receiving medical care, .

. Accordingly, the circuit court improperly classified Appellant’s claim as one sounding in

medical malpractice . . . .”).

In contrast to Dawkins, Appellant’s Complaint makes clear that the injury occurred

* during the administration of a medical test, and the Complaint alleges negligence on the part of

UCI Medical and Nurse Doe in administering the test. (R. pp. 8-9), Simply put, a pulmonary
function test performed by a licensed health care professional as part of a pre-employment
physical examination to assess the patient’s physical condition and capabilitie; is a medical
service. It does not fall within the category of administrative, ministerial, or routine care that the

Dawkins court indicated would give rise to a claim of ordinary negligence. See Kujawski v.

Arbor View Health Care Ctr., 139 Wis.2d 455, 407 N.W.2d 249, 252 (1987) (claim alleging
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injury resulting from medical provider’s failure to use a safety belt while transporting plaintiff
via wheelchair sounded in ordinary negligence); Kastler v. Towa Methodist Hosp., 193 N.W.2d

98, 101 (1971) (claim allegipg_medical provider negligently assisted plaintiff while showering

‘sounded in ordinary negligence); Bryant v. Oakpointe Villa Nursing Ctr., Inc., 471 Mich. 411,

684 N.W.2d 864 (2004) (ordinary negligence principles applied to claim arising from medical

. provider’s failure to protect a patient from getting entangled between the bed rails and mattress),

The above cases cited by Dawkins discuss the distinction between ordinary negligence

and medical malpractice within the context of unsupervised falls that occurred while the patient
was either not receiving care, or was receiving nonmedical, administrative, ministerial, or routine
care,’See id. at 178, 504. While these cases were instructive for the facts presented in Dawkins,

other courts have addressed the distinction between ordinary negligence and medical malpractice

in cases involving facts more akin to those presented in this case, i.e., those involving injuries

that occurred duﬂng medical testing where the plaintiff’s claims arose from the performance of
medical services.

For example, in Jackson v. Chicago Classic Janitorial & Cleaning Serv.. Inc., 355 Il

App. 3d 906, 823 N.E.2d 1055 (2005), the court found that claims against an occupational
therapist for injuries sustained during a Functional Capacity Examination (FCE) sounded in

medical malpractice rather than ordinary negligence. The plaintiff in Jackson was refetred to an

occupatiorial therapist for testing to determine her fitness to return to work. 1d. at 908, 1057. As
part of the testing, the occupational therapist instructed and supervised various exercises to
assess her physical abilities. Id, The plaintiff alleged that she sustained a back injury during the
testing as a result of the therapist’s failure to properly administer the test, and the therapist’s

employer’s failure to properly supervise and train the therapist; Id. The therapist moved to
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dismiss the complaint for failure to file an expert affidavit as required by Illinois law in
malpractice cases. The plaintiff asserted that her claims were for ordinary negligence rather than
medical malpractice, and that the purpose of the FCE was not to provide diagnosis or treatment.
Id. at 909, 471.

-The Jackson court found that the plaintiff’s allegations — that the therapist was negligent

in how she coﬁducted, supervised .and warned the plaintiff throughout the test - raised questions
of medical judgment, sounded in medical malpractice, and required expert testimony. Id. at
1060-61, 474-75. In making this determination, the court noted that decisions regarding the
_admfnistration of an FCE inherently involve questioné of medical judgment, and that analyzing

the standard of care requires the application of distinctively medical knowledge and principles,

Id. at 1060, 474. The Jackson court noted that this analysis of medical knowledge and principles,
however basic, triggers compliance with the statutory requirements for medical malpractice
actions, Id.

A numbgr of other courts have addressed claims against medical providers for injuries
that occurred during medical testing and found that the claims sounded in malpractice rather than

ordinary negligence, notwithstanding that the plaintiff couched the allegations in terms of

ordinary negligence. In Moore v. Jackson Cardiologv Assoc., P.A., - 80.3d ---, 2015 WL
7729358 (Miss Ct. App. Dec, 1, 2015), the court held that the plaintiff’s claims against a
cardiology practice for an injury sustained when the plaintiff fell from a treadmill during a stress
test sounded in medical malpractice rather than ordinary negligence. The plaintiff couched the
complaint in terms of premises liability involving a nonmedical device, but the court found that

this did not change the fact that the allegations involved the professional judgment of the
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cardiology practicé and its nutses, and therefore, sounded in medical malpractice and required
expert testimony. id. at *¥2:3,

Similarly, in Harrjs v. Sternberg, 819 So.2d 1134, 1138-39 (La. Ct. App. 2002), the court
found that the plaintiff’s claims for injuries he sustained when he fell from a scale at a doctor’s
office sounded in medical malpractice rather than general negligence. The plaintiff alleged that
the doctor and his nurse were negligent in instructing him to stand on the scale without properly:
securing it, despite knowledge that the scale had the capability to roll. Id, In applying six factors
used by Louisiana courts in distinguishing befween ordinary negligence and medical malpractice,
the court observed that the plaintiff was being. treated for obesity, which required weighing the
plaintiff to assess his response to treatment, and the incident arose out of plaintiff's professional
relationship.with the doctor and would not have occurred had he not sought treatment. Id, at

1139-40. See also Williams-Ali v. Mountain States Health Alliance, No. E2012-00724-COA-

R3CV, 2013*WL 357580, *4-5 (Tcnh. Ct. App. Jan. 30, 2013) (plaintiff’s claims for injuries
sustained in fall from an exam table while undergoing a nuclear stress test sounded in medical
malpractice rather than ordinary ﬁegligehcé where alleged negligence occurred during the
administration of the test and involved technician’s decision to position, secure, and monitor the

patient); Grossman v. Barke, 2005 PA Super 45, 868 A.2d 561, 570-71 (2005) (plaintiff’s claims

for injuries sustained after she became dizzy and fell from an exam table during a pre-

examination for a knee replacement sounded in medical malpractice rather than ordinary
negligence).

B. Appellant’s claims against Nurse Doe and UCI Medical would require expert
testimony on the standard of care. '

A pulmonary function test examines an individual’s respiratory capacity to determine

whether he or she is capable of performing a defined set of tasks. A physical examination, by its

9
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very nature, is a medical evalvation of an individual, - Interpreting the results of a physical,
ensuring the multitude of tests are properly performed, and identifyirig health risks an individual

may exhibit are all necessary components of an accurate and thorough physical examination.

- This is precisely the reason why Appellant’s prospective employer required that he obtain a

physical from a health care facility such as UCI Medical. If a physical examination did not

- require some degree of professional knowledge and skill, any individual or any company could

perform such testing.

The assignment of any liability to Respondents in this case clearly hinges on
determinations as to whether the health care p;ofessiona[ properly administered the pulmonary
function test, and whether her employer properly trained and supervised her in the administration
of the test. ‘A jury, therefore, must know exactly what a pulmonary function test evaluates, how
the test works, the proper mechanism for administering the test, whether the patient should sit or
stand during'the test, and any other precautions a health care professional must consider while
conducting the evaluation.

Appellant contends that expert testimony would not be required in this case because
Appellant and Nurse Doe will be able to testify about their personal observations during the
pulmonary function test, and Nurse Doe will be able to explain why she instructed Appellant to
stand during the test. According to Appellant, this testimony, coupled with the jurors’ personal
experiences of becoming iightheaded or witnessirig someone else become lightheaded while
blowing up a balloon, will enable a jury to competently decide whether Nurse Doe and UCI

Medical complied with the applicable standard of care in the administration, training and

supervision of the pulmonary function test,

10
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What Appellant leaves out of this ahalysis is that the pulmonary function test is a medical
test that is conducted wunder £he supetvision of a licensed medical professional who relies on her
training and knowledge to make judgment calls about such fhings as how the patient should be
positioned during the test, whether the patient’s position should be changéd during the test,
whether and when the breathing exercises should be paused, resumed or discontinued, whether
the patient should be instructed to exert more or less effort during the breathing exercises, how

close[)‘f the patient should be monitored and supervised, whether the patient has any physical

limitations that may impact the test or make the patient more or less prone to fainting, and so on.

Indeed, Appellant attributes his fall and resulting injury to Nurse Doé’s decision to ask
him to stand and continue the breathing exercises during the test, and UCI Medical’s failure to

properly train and supervise Nurse Doe regarding the administration of the test. A layman simply

would not have any means of judging the decisions made by Nurse Doe in administering the test,

or the decisioris made by UCI Medical in training and supervising Nurse Doe.
These issues clearly fall outside the scope of a jury’s-general knowledge or experience.
Without such information, a prospective jury would be unable to evaluate whether the health

care professional acfed improperly or failed to adhere to the “duty of care” required of her by

‘South Carolina law. This is precisely the reason, as explained in Dawkins, that expert testimony

is necessary in medical malpractice cases.

11
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CONCLUSION
For the foregoing réasons, Respondents respectfully request that this Court affirm the

trial court’s order dismissing the Complaint.

—
(LA

D. GARY LOVELL, JR.

WILLIAM J. FARLEY, Il

Carlock, Copeland & Stair, LLP

40.Calhoun St., Suite 400

Charleston, SC 29401

(843) 727-0307

Attorneys for Respondents
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. STATEMENT OF THE CASE

Appellant adopts and incorporates by reference the Statement of the Case and Facts

presented in s initiel bricf!
ARGUMENT
L RESPONDENTS’ ARGUMENT THAT APPELLANT WAS UNDERGOING A

MEDICAL TEST WHILE INJURED AND THEREFORE ANY ASSOCIATED

NEGLIGENCE IS MEDICAL MALPRACTICE IS AN OVERLY BROAD

‘GENERALIZATION AND FAILS

As addressed fully in Appellant’s Initjal Brief, Appellant was not receiving medical
care when his injury occurred. Even if it can be con.strued that Appellant was receiving
medical care at the time of his injury, such care was routine and therefore ordinary

- negligence,

Respondents predicate much of their Statement of the Case and their &gument on
allegations made in Appellant’s complaint. As Respondents correctly mention near the end
of their Statement of the Case, Appellant filed an amended complaint in a timel y manner.
Rule 15, SCRCP makes it clear that the amendment relates back to the date of the original

_ pleading and therefore this Court should confine their review to the allegations in Appellant’s
amended complaint.

There is no merit to the assertion that a pulmonary function test must be performed

by a licensed healthcare professional as Respondents contend. There are several different

! Similarly, under the Argument section of this Reply Brief, Appellant adopts and
incorporates by reference those arguments raised in his Initial Brief, For the sake of
brevity, Appellant offers the arguments herein as a limited reply to those issues presented
in the Respondents” Initial Brief,
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types of pulmonary function tests. Spirometry is the most common lung function test and
the type used in the case at bar. Spirometry measures how much and how quickly one can
move e;.ir out of one’s lungs. One breathes into a mouthpiece attached to a machine called a
spirometer. The machine records the results. Spirometry can measure many different things
about the way one breatl;es. Spirometry tests are also performed at home witﬂout the need
or aid of a licensed healthcare professional. Appellant takes exception to the moniker of
Respondent‘ Doe as “Nurse Doe.” Appellant has no knowledge the;t Respondent Doe was a
nurse or a licensed healthcare proféssional. |

Respondents cite cases from other states in an effort to svs;ay the Court. Dawkips V.
Union Hosp. Dist,, 408 8.C. 171,758 8.E. 2d 501 (2014) was decided by The South Carolina
Supreme Court less than two years ago. The South Carolina Supreme Court cited cases
within Dawkins from other jurisdictions which it found relevant. This Court should not look
to these out-of-state cases cited by Respondents for guidance as surely, if relevant, they
would have been cited in Dawkins. Dawkins marked a major evolution regarding the law of
negligence in South Carolina when it occurs at a medical facility. This Court cannot be
certain that the jurisdictions referred to by Respondents are as enlightened in their treatment
of negligence cases as South Carolina, nor can the Court be certain that the statutes
promulgated in these states are identical to those in South Carolina regarding medical
negligence versus ordinary negligence.

Notwithstanding, in the event the Court delves into the cases cited by Respondents,
it will find them difficult to reconcile with the current law in South Carolina particularly after

the Dawkins decision. The case of Jackson v. Chicago Classic Janitorial & Cleaning

Amended Appendix 088




Service, Inc., 355 IIL.'App. 3d 906, 823 N.E.2d 1055 (2005) relied upon by Respondents
begins its analysis by stating that the term “medical, hospital or other healing art malpractice”

must be construed broadly. Jd. at 1058. Dawlkins sets forth no such requirement in South

‘Carolina. Dawkins says the opposite and narrows the definition of medical negligence by

stating that routine medical care does not give rise to medical negligence, but instead
ordinary negligence. The Court would be ill-advised to take this case as being persuasive.

The case of Moore v. Jackson Cardiology Assoc. P.A.,--80.3d-~, 2015 WL 7729358
(Miss. Ct. App. Dec. 1, 2015) provides no guidance either. The above case, involved a
motion for summary judgment rather than a motion on the pleadings, While it may be a
subtle distinction, as a result of discovery being conducted, the Plaintiff provided specific
interrogatory responses that provided a factual basis for a motion for summary Jjudgment by
the Defendant. 7d. at *2. Absent the discovery responses referred to by the Appeals Court,
the outcome could have been different. The court stated that the facts used to reach its
conclusion were uﬁdisputed. In the case at bar, the facts are clearly in dispute.

Harris v. Sternberg, 819 S0.2d 1134 (La. Ct. App. 2002) should be disregarded by
this court as it states that “we are cognizant of the principle that limitations on the liability
ofa health care provider are special legislation in derogation of the rights of tort victims and
as such, the &:overage of the act should be strictly construed.” Id. at 1137. The Dawkins
case makes no such assertion. |

Respondents also rely on Grossman v. Barke, 2005 PA Super 45, 868 A.2d 561
(2005) to back their position. Grossman actually bolsters Appellant’s position regarding

ordinary negligence in a medical setting. It states, in part, that expert testimony is not always
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required if the alleged negligence is obvious or within the realm of a layperson’s

understanding. Nor is expert testimony as to causation required “where there is an obvious

causal relationship” between the injury complained of and the alleged negligent act. 4. at

567.

IL RESPONDENTS’ ARGUMENT THAT APPELLANT’S CLADMS REQUIRE
. EXPERT TESTIMONY ON THE STANDARD OF CARE IS SPECIOUS AND

WITHOUT MERIT

Appellant does not dispute that portions of a physical examination require some
degree of professional knowledgle and skill. However, there are several parts to a physical
examination, many of which are routine and do not require a medical professional. Taking
one’s height, weight, temperature, and blood pressure do not require professional know! edgé.
Thosg services render a result which a medical professiona! can interpret using his
knowledge and skill. A layperson can understand the standard of care and grasp the efforts
taken to obtain readings of height, weight, temperature and blood pressure when eﬁplained
by the individual pclrforrning the task.

Respondents are lobb ying this Court to view a pulmonary function test as a grandiose
medical test requiring professional skill. It is far fromit. Itisa simple exercise wherein an
individual blows into.a mouthpiece, The spirometer reads the results, Because this incident
occurred at a medical facility, someone employed by Respondent provided a mouthpiece and
a chair, A pulmonary function test tﬁat utilizes spirometry can be done at home, Some
musical instruments have mouthpiece_s. A jury can grasp the concept of putting one’s mouth
around the mouthpiece and asked. toblow. Appellant has not left anything out of his analysis

in his initial brief as to this issue as Respondents contend. The pulmonary function test
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utilized by Respondents is not a medical test that must be conducted under the supervision
of a licensed medical professional.®

Respondent Doe clearly had Appellant seated in a chair to begin the test because there
is & risk of dizziness when blowing into a mouthpiece. She then asked Appellant to stand,
Respondent Doe can testify about her reasons forhaﬁng Appellantsit in the chair, Appellant
can testify as to what Respondent Doe told him as such festimony would be an exception to
the hearsay rule. Had Respondent Doe not originally put Appellant in the chair, which’
demonstrated she knew the risks associated with providing breathing maneuvers while
standing, then Respondents might have had a valid argument as to the necéssity of an expert
to detail the standard of care. When she asked Appellant to stand, she removed the
precautionary measure (the chair) and failed to take any precautionary actions, by any means,
to insure Appellant’s safety. For reasons that had nothing to do with medical knowledge or
judgc;,ment, she chose to ask him to stand. The standard‘of care will be established by
Respondent Doe by virtue of the fact that she first had Appellant sitting in the chair because
she knew he could get dizzy providing breathing maneuvers into the mouthpiece. Expert
testimony is not required to establish the standard of care if the alleged negligence is obvious
or within the realm of a léyperson’s understanding. Nor is expert testimony as to causation
required where there is an obvious causal relationship between the injury complained of and

the alieged negligent act.

2Appellant submits that the Court should take judicial notice of this issue.

5
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CONCLUSION
For these reasons, as well as those addressed in the Appellant’s Initial Brief to this

Court, the trial court’s decision should be reversed.

Respectfully submitted,

South Carolina Bar No: 12413
Kenneth S. Nugent, PC

One Bull Street, Suite 400
Savannah, GA 31401

(512) 790-5811 (Telephone)
(912) 629-9942 (Facsimile)
Attorney for Appellant

Savannah, Georgia

Aprl ¥ 2016
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Charleston, South Carolina 29401
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR,

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Cory McMillan, Appellant,

\Z

UCI Medical Affiliates, Inc, d/b/a Doctors Cate and Jane
Doe, Respondents. '

Appellate Case No, 2015-002260

Appeal From Kershaw County
DeAndrea G. Benjamin, Circuit Court Judge

Unpublished Opiniofi No, 2017-UP~145 ‘
Submitted January 1, 2017 - Filed April 5, 2017

AFFIRMED

James Joseph Kasprzycki, Jr., of Kenneth Nugent, PC, of
Savannah, Georgia, for Appellant, '
Detmnis Gaty Lovell, Jr. and Wiltiam Joseph Farley, III,

both of Carlock Copeland & Stair, LLF, of Chatlestor,
for Respondents.

PER CURIAM: Cory McMillan appeals the cireuit court's order granting UCI
Medical Affiliates, Inc.'s (UCI Medical's) motion to dismiss, atguing the circuit
court erred in dismissing his claim for failing to comply with the pre-litigation
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requirements for medical malpractice cases under section 15+79-125 of the South
Carolina Code (Supp. 2016), McMillan argues he was not required to comiply with
the statutory pre-litigation requirements because his complaint did rot allege
medical malpractice; rather, he contends his action is an ordinaty negligence action
betause hie was not teceiving medical care when he fell during the admiinistration
of a pultmonaty function test (PFT). We affirm.! : :

McMillan atgues the factual allegations in his complaint ate similar to those in
Dawkins v. Union Hospital District, in which the Supreme Court of South Carolina
held a plaintiff's claim was an ordinary riegligence claim because she allsged she
was injured when she fell on the way to the restroom while at the hospita] priot to
receiving treatment. 408 8.C. 171, 17879, 758 S.B.2d 501, 504-05 (2014). In
Dawkins, the coutt noted the plaintiff's complaint "mafde] ¢lear that shé had not
begun recetving medical care at the time of her infury" and did not allege she
received "negligently administered medical care.” 14, at 178, 758 8,E.2d at 505,
In contrast, McMillan alleged in his complaint he was injured becausethe
employee was negligent in failing to "safely and properly supérvise and/or thonitor
[him] while adtninistering the pre-eriployment FFT" and UCI Medical was
negligent in failing to properly train Her, Therefore, the cirouit coutt properly
found McMillan's complaint alleged medical malpractice, See #d. at 177, 758
S.E.2d at 504 ("[I]f the patient receives allegedly negligent professional medical
care . . . the actioh sounds in medical malpractice."). Becanse McMillan failed to
comply with the statutoty pre-litigation requirements for medical malptactice, the
cireuit court propetly dismissed the action, See S.C. Code Ann. § 15-36-1 00(C)(1)
(Supp. 2016) (providing failure to contemporaneously file an expert affidavit in &
medical malpractice action subjects the plaintiff's complairit to dismissal for failure
to state a claim).

AFFIRMED.
LOCKEMY, C.J,, and KONDUROS and MCDONALD, J¥., concur.

''We decide this case without Voral argument pursuant to Rute 215, SCACR.
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Pursuant to Rule 221(a), SCACR, Appellant, Cory McMillan, respectfully petitions
this Court for rehearing ofits Opinion No. 2017-UP-145 issued on April 5,2017, based upon
the following points overlooked or misapprehended by the Court.

In affirming the decision of the trial court, this Court found that Appellant’s
complaint alleged medical malpractice and as a result that Appellant failed to comply with
the statutory pre-litigation requirements for medical malpractice.

Respectfully, this Court may have overlooked the analysis put forth by the South
Carolina Supreme Court in Dawkins v. Union Hospital District, 408 S.C. 171, 758 S.E. 2d
501 (2014). Appellant argued to this Court that the care received by Appellant was routine
and iherefore sounds in ordinary negligence. As a result, the pre-litigation requirements set
fbrth in 8.C, Code Ann. § 15-79-125 and § 15-36-100 were not necessary.

McMillan alleges in his amended complaint that “Pursuant to a request by Doctors
Care employee(s) and/or Respondent, Jane Doe, McMillan sat down in a chair placed
adjacent to the spirometer and began providing breathing maneuvers. During therespiratory
testing, a Doctors Care employee and/or Respondent, Jane Doe, requested that McMillan
stand up to continue to provide breathing maneuvers. In compliance with said request,
- McMillan stood up and attempted to complets the additional breathing maneuvers. Nons of
the employees of Doctors Care nor Respondent, Jane Doe, assisted McMillan in any way
whatsoever, including but not limited to steadying him or providing for his safety. While
aftempting to complete the additional breathing maneuvers, and é’dll standing, McMillan

became light-headed and fell to the ground.” ( R. p. 000020, line 12)
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‘The Supreme Court of South Carolina addressed the issue of routine care in the case

of Dawkins v. Union Hospital District, 408 8.C. 171, 758 8.E. 2d 501 (2014). The Supreme
Courtbegan its analysis by “acknowledging that ‘[b]ecause medical malpracticeis a category
ofnegligence, the distinction between medical malpractice and negligence claims is subtle;
there is no rigid analytical line separating the two causes of action.” Rather, differentiating
between the two types of claims ‘depends heavily on the facts of each individual case.™ 74
at 176, The Dawkins case specifically goes on to state ‘;Hoxvever, if the patient instead
receives non-medical, administrative, ministerial, or routine care, expert testimony
establishing the standard of care is not required and the action instead sounds in ordinary
negligence.” 7d. at 177 -178. “Thus we emphasize that not every action taken by a medical
professional in a hospital or doctor’s office necessarily implicates medical malpractice and
consequently, the requirements of § 15-79-125.”. /d. at 178.

It seems clear from this Court’s ruling that Appellant was a patient of Respondent,
The word “patient” implies there st be 2 “doctor” or some other “medical professional”
on the other side of the relationship. jhe Supreme Court in Dawkins carefully chose the term
“patient™ when it said “H owever, if the patient instead receives non-medical, administrative,
ministerial, or routine care, expert testimony establishing the standard of care is not required
and the action instead sounds in ordinary negligence.” fd. at 177 -178, “Thus we emphasize
that not every action taken by a medical professional in a hospital or doctor’s office
necessarily implicates medical malpractice and consequently, the requirements of § 15-79-
125.” Id. at 178.

Respectfully, this Court did not weigh the facts alleged by Appellant in his amended
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complaint in a light most favorable to Appellant’. Had this Court done so, it would have
reached a different conclusion. The Appellant was asked to stand after starting in a seated
position. The act of standing is as routine as it gets (for one able to do s0). The South
Carolina Supreme Court would not have taken the time to define four classifications of
ordinary negligence versus medical malpractice ifthe South Carolina Supreme Court did not
deem some allegations of negﬁgenée that occur in a hospital or doctor’s office to potentially

be something other than medical malpractice, This Court, like the trial judge in the case,

- should have ascertained if the allegedly negligent care administered to Appellant could be

classified as routine care. The Court in Dawkins created a test that mandates that allegations

of negligence that occur at a hospital or doctor’s office are to be sifted through to determine

if they could be cl.assiﬁed as non-medical, administrative, ministerial, or routine care and
thus ordinarynegligence. Reasonable minds can differ és to whether failing to supervise one
asked to. stand from a seated position falls into one of the four classifications of ordinary
negligence detailed in Dawkins.

If the Court in Dawkins did not expect the trial courts to analyze the facts of certain
allegations of negligence that occur in a hospital or doctor’s office to potentially be
something other than medical malpractice as Appellant contends, then Wh.y would the South
Caroiina Supreme Court bother to detail four classifications of ordinary negligence '(noﬁ-

medical, administrative, ministerial, or routine care) in the Dawkins opitiion? As stated in

‘ On appeal from a dismissal pursuant to Rule 12(b)(6), SCRCP, this Court is
requited to view the allegations in Appellant’s amended complaint in a light most
favorable to the Appellant and determine whether the facts alleged and the
inferences reasonably deducible from the pleadings would entitle the Appellant to
relief under any theory of the case. :
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Dawkins “differentiating between the two types of claims ‘depends heavily on the facts of
each individual case.”” Id. at 176. Prior to Dawkins, the trial courts determined that if a
negligent act occurred at a hospital or doctor’s office the case was one of medical

malpractice. Subsequent to Dawkins, that is no longer the standard applied. Routine care

can occur at a hospital or doctor’s office and sounds in ordinary negligence.

Here, there are allegations that routine care was negligenﬂy administered to
Appellant. Appellant’s injury occurred while he was ﬁot being properly supervised. The
Appellant was seated while providing breathing maneuvers. Then Appellant was asked to
stand while providing breathing maneuvers. As aresult, Appellant fell to the ground, This

is a case of routine care gone wrong,

CONCLUSION

Based on the reasons set forth herein and the arguments raised in the Final Brief of -

Appellant and Final Reply Brief of Appellant, Appellant, Cory McMiHan, respectfully
requests that this Court grant his petition for rehearing.

Respectfully submitted,

[ XY\~ i

James J. K !
South Carolma Bar No: 12413 —‘
Kenneth S. Nugent, PC
One Bull Street, Suite 400

Savannah, GA 31401
Savannah, Georgia (912) 790-5811 (Telephone)

(912) 629-9942 (Facsimile)
Aprif 17,2017 Attorney for Appellant
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The South Carvolinag Court of @p'pealﬁ

Cory McMillan, Appellant,
V.

UCI Medical Affiliates, Inc. d/b/a Doctors Care and Jane
Doe, Respondents.

- Appellate Case No. 2015-002260

ORDER

- After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or

. disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied.

CJ.

I

L Ml

|,

Columbia, South Carolina

co:

James Joseph Kasprzycki, Jr., Esquire :

Dennis Gary Lovell, Jr., Esquire F iLE D
William Joseplk Farley, III, Esquire . L

The Honorable’ DeAndrea G. Benjamin _ ﬁnag /5’1; OIT
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