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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM GREENVILLE COUNTY
Court Of Common Pleas JUN 1 6 2017

The Honorable Charles B. Simmons, Jr., Master-in-E@@f@@aﬁ Of Appeals

Common Pleas Case No.: 2014-CP-23-01871 q 513{
Appellate. Case No.: 2016-1787

China Construction America of South Carolina, Inc.................. Appellant/Respondent,

Vs.
/
MS Production Solutions LLC a/k/a MSPS Steel Fabricators, Manfred Sprenger and

Patricia SPrenger ..........ooooiviiii i Respondents/Appellants

| APPELLANT/RESPONDENT’S MOTION TO SETTLE RECORD ON APPEAL

" Appellant/Respondent China Construction America of South Caroling, Inc.
(“éCA”), by and through its undersigned counsel, hereby moves pursuant to Rule 240,
SCACR for an Order Settling the Record on Appeal (the “Record”) and excluding the last
page of Defendants’ Exhibit 14 from the Record, which was admitted into evidence at the
March 2, 2016 hearing before the Master-in-Equity and previously designated by
Respondents/Appellants in Appellants’ Initial Brief of Respondents/Appellants.

BACKGROUND AND PROCEDURAL HISTORY

~ Appellants/Respondents were represented by Rhett D. Burney, Esq. throughout
supplemental the proceeding before the Master-in-Equity that is the subject of this Appeal.

A final hearing on the merits in this matter was heard on March 2, 2016 (the “March 2016



hearing”). Robert C. Osborne;' Esq.. represented CCA at that hearing. Prior to the March
2016 héaring, counsel for CCA was provided a document entitled “Benefit Agreement
between MSPS and Manfred Sprenger” for the ﬁrstr time,' after discovery and depositions
concluded, after CCA filed a Motion to Execute and Set Aside Fraudulent Transfers, and
after Manfred Sprenger testified at three separate hearings regarding the fraudulent
transfers.

Counsel for CCA was alerted by the document and intended to object to it because
its admission into evidence would result in substantial prejudice to CCA for several
~ reasons. Manfred Sprenger is the Vsole principal and owner of MS Production Solutions,
LLC, and-the Beneﬁlt Agreement appeared to be created and signed by him. The Benefit
Agreement was not produced until aftér ~Respondents//5(sppellants were on notice of CCA’s
position that the transfers to Patricia Sprenger lacked consideration. CCA was ﬁot provided
a copy of the Agreemént in native format to confirm its éuthenticity. The document is dated
August 2007, and without the metadata Counsel could not verify if it was indeed created
in 2007 or sometime after. Moreover, the Agreement was not provided in

Respondents/Appellants responses to CCA’s subpoenas or post-judgment requests for

production. Most concerning was that the Benefit Agreement directly contradicted Mr.

! The final hearing on the merits was originally scheduled for February 3, 2016. Caitlin
Heyward, Esq. was scheduled to attend on behalf of CCA. On February 2, 2016, Mr.
Burney provided Caitlin Heyward, Esq. with documents he intended to introduce at the
February 3, 2016 hearing. (See email attached as Exhibit 1). The “Benefit Agreement”
was included in those documents, and that was the first time counsel for CCA was provided
a copy of the same. On February 3, 2016, Ms. Heyward was admitted to the hospital due
to false labor contractions and the hearing was re-scheduled for March 2, 2016. Mr.
Osborne attended that hearing on behalf of CCA while Ms. Heyward was on maternity
leave. ‘ ‘
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\ .
Sprenger’s prior sworn testimony that he did not pay himself a salary but instead would

pay himself bonuses when the company was doing well.

Before the March 2016 hearing began, Mr. Osborne notified Mr Burney of CCA’s
intent to object to the admission of the Benefit Agreemént into evidence, and Mr. Burney
agreed to exclude it from Defendants’ Exhibit Notebook. (See Affidavit of Robert Osborne,
Esq. attached as Exhibit 2). The parties agreed that Mr. Sprenger could testify as to his
salafy but not the Agreement, and whether his testir/nony contradicts prior testimony would
be a matter of credibilit.y to be considered by the Master-in-Equity.

At the hearing Mr. Burney moved Exhibit 14 into evidence, which I\K/Ir. Burney
identified asv a “Summary from 2013 thfough 2015” of payments from MSPS to Mr.
Sprenger. (Hearing Tran. 19:10-20:7, Transcript of March 2016 attached as Exhibit 3).
Mr. Burney did not question Mr. Sprenger about the Benefit Agreement itself. Counsel for
CCA reasonably assumed that tile Exhibit 14 provided to the Court included only the
summary prepared by Mr. Sprenggr. |

At the conclusion of the matter before the Master-in-Equity,
Respondents/Appellants retained Mr. Wilkes as'appellate counse;l and Mr. Burney was no
longer involved in the case. It was .not until counsel for CCA received a copy of Appellants
Initial Brief of Respondents/Appellants that counsel became aware that the Benefit
Agreement was inad\.fertently included in the notebook provided to the Court, behind the
summary of payments in Exhibit 14. Appellant’s Initial Brief of Respondénts/Appellants
repeatedly cites to the Benefit Agreement, whiéh CCA contends is not a part of the ‘Record.
Because.Mr. Wilkes Was not involved in this matter at thek trial level, he was not aware of

the agreement between counsel regarding that document or that it was not considered by



Master-in-Equity at the hearing. While the confusion is clearly not a result of any
malfeasance, CCA believes the Benefit Agreement must be stricken from the Record, and
Appellants Initial Brief of Respondents/Appellants must be amended to exclude any

reference to the same.

June'lg_, 2017 M l
_ | Henry P. Wall

Caitlin Creswick Heyward

Robert C. Osborne I11

Bruner Powell Wall & Mullins, LLC

1735 St. Julian Place (29204)

Post Office Box 61110

Columbia, S.C. 29260-1110

P: 803-252-7693

F: 803-254-5719

Attorneys for Appellant/Respondent
. China Construction America of

South Carolina, Inc.
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Caitlin Heyward

From: Caitlin Heyward

Sent: , Thursday, June 15, 2017 5:03 PM

To: 'rdburney@turnerandburney.com’; 'rdburney@gmail.com'
Cc: Robert Osborne

Subject: FW: Documents

Attachments: sprengerbates.pdf

Caitlin C. Heyward
BRUNERPOWELL

BRUNER, POWELL, WALL & MULLINS, LLC
P.O. Box 61110

1735 St. Julian Place, Suite 200 (29204) '
Columbia, SC 29260-1110 =
(p) 803.252.7693

www .brunerpowell.com

\

From: rdburney@gmail.com [mailto:rdburney@gmail.com] On Behalf Of Rhett Burney
Sent: Tuesday, February 02, 2016 3:38 PM

To: Caitlin Heyward <cheyward@brunerpowell.com>

Subject: Documents

I've attached bates stamped documents 1-56 Sprenger that I might use tomorrow. Let me know if you have any
questions please.

Rhett D. Burney | Attorney | Turner & Burney, P.C.

628 N.E. Main Street

Simpsonville, SC .

p: 864-228-1616| f: 864-228-6722| email: rdburney@turnerandburney.com
www.turnerandburney.com
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM GREENVILLE COUNTY
Court Of Common Pleas

The Honorable Charles B. Simmons, Jr., Master-in-Equity -

Common Pleas Case No.: 2014-CP-23-01871
- Appellate Case No.: 2016-1787

China Construction America of South Carolina, INCervooeeeee Appellant/Respondent,
VS.

MS Production Solutions LLC a/k/a MSPS Steel Fabricators, Manfred Sprenger and Patricia
SPICNGET ...ttt Respondents/Appellants

- AFFIDAVIT OF ROBERT C. OSBORNE, III

PERSONALLY APPEARED BEFORE ME, Robert C. Osborne 11, attorney for the above-
named Appellant/Respondent, China Construction America of South Carolina, Inc. (“China
Construction”), being first duly sworn, deposes and states as follows:

1. I am an attorney with the firm Brunef, Powell, Wall & Mullins, LLC, in Columbia,
South Carolina, and this firm represents the Appellant/Respondent, China Construction, in the
.above-captioned appeal and in the underlying civil action subject of this appéal. |

2. 6n March 2, 2016, I attended a supplemental proceedings heafing (the “Hearing”)
before the Honorable Charles B. Simmons, Master-In-Equity for Greenville County, on behalf of

China Construction. -
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3. The above-named Respondents/Appellants were represented by Rhett D. Burney at
the Hearing.
{

4. Immediately prior to the Hearing, Mr. Burney and I reviewed and discussed

documents that each attorney planned to introduce into evidence at the Hearing.

5. Mr. Burney and I exchangéd notebooks containing our respective
documents/exhibits.
6. Mr. Bumney and I specifically discussed a document in Defendants’ exhibit

notebook- entitled “Benefit Agreement between MSPS and Manfred Sprenger” (hereinafter the
“Benefit Agreement”), the document subject of China Construction’s Motion to Settle the Record
on Appeal. /

7. .  Iindicated to Mr. Burney that I would object to the introduction of the Benefit
Agreement into evidence as it was not produced during prior discm}ery, not discussed at previous
depositions and hearings and it contradicted previous sworn testimony by Manfred Sprenger and
Patricia Sprenger.

8. Following our discussion, Mr. Burney agreed that he would not move to introduce
the Benefit Agreement into evidence at the Hearing.

9. At the Hearing, Mr. Burney introduced a number of exhibits into evidence.

10. Upon review of the admitted exhibits from the Hearing, I discovered the Benefit
Agreement was included as the last page of Defendants’ Exhibit 14. (Attached hereto as Exhibit
A) |

11. The preceding pages of Defendants’ Exhibit 14 contains separate document entitled

“Summary 2013 through 2015” which contains a summary of transfers or payments from‘MS
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Production Solutions LLC a/k/a MSPS Steel Fabricators (“MSPS™) to Manfred Sprenger and/or
Patricia Sprenger. | v

12. My reviéw of fhe Hearing' transcript reveals that Mr. Burney’s questioning of
Manfred Sprenger relating to Defendants’ Exhibit 14 on addresses items contained in the document
entitled “Summéry 2013 through 20157,

13. tMr. Burney posed no questions. relating to the Benefit Agreement and Manfred

Sprenger provided no testirrfony relating)to the Benefit Agreerrllent.

14. Mr. Burney agreed that it would be removed prior to the admission of Defendants’
Exhibit 14 into evidence.

15. However, it appears that the Benefit Agreement was inadvertently included in the
copy of Defendants’ Exhibit 14 handed to the court repofter and admitted into evidence. Had the
Benefit Agreement been included in the copy>of Defendants’ Exhibit 14 I»reviewed, I would have
objected to its introduction into evidence for the reasons set forth above.

16. During a telephone conference with Mr. Burney on June 15, 2017, Mr. Burney
indicated that he recalled discussing documénts/exhibits imﬁediately prior to the Hearing and my
objection to select documents/exhibits. However, Mr. Burney could not recall spe;:iﬁcs of our

March 2, 2016 conversation.

J

-Remainder of Page Intentionally Left Blank-
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17. I believe the Benefit Agreement was mistakenly and/or improperly introduced into
evidence at the Hearing and was not considered by Judge Simmons at the Hearing.

18.  The Benefit Agreement is not a part of the Record on Appeal.

Uy

Robert C. Osborne 111

FURTHER AFFIANT SAYETH NOT.

SWORN TO BEFORE ME
th1s l St day of June, 2017

7\/1001—4/ (L.S)

S )4 (y\:be(l,_\ MOof'é (Printed Name)

) Notdry Pui‘hc £0r South Carolina
A Mv,\,omn ission expires Maruh 29 ZOU(SEAL)

\
Sl q ! * a;\,“}

oy st
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EXHIBITATO AFFIDAVIT OF ROBERT C.
| OSBORNE



Summary 2013 through 2015

Salaries and benefits agreed between MSPS and Manfred
MSPS paid Manfred {actually} for Salaries and cars

MSPS does owe salaries and car lease payments to Manfred
Manfred gaveMSPS to be able to pay employees/cashflow

Total MSPS does owe Manfred

2013 2014 - 2015

$ 144,000.00 ' $ 144,000.00 $ 144,000.00
$ 56,000.00 $ 186,000.00 $ 122,000.00
$ 88,000.00 $ (42,000.00) $ 22,000.00
$ 50,000.00 $ 65,000.00

Total

$432,000.00.

5 364,000.00
S 68,000.00
~$ 115,000.00

$ 183,000.00

~t
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Jan 1st 2013to December 2013 ‘

Bank of America account

Benefit sggreement | I 4
. Man(;gd _ MSPS payments to
Month check # Date o MSPS Manfred . Oescription

1anuary S 12,000.00 no deposit and no credit {Manfred did not receive satary!
February -$ 12,000.00 . . no deposit and no credit {Manfred did not receive salary}
March S 12,000.00 , $3426. - s (7.000.00) satary for Manfred
Aprit .S 12,000.0¢ ' “no deposit and no credit (Manfred did not recenve satary)
May S 12,000.00 53477 S (7,690.00) salary for Manfred
fune 5 12,000.00 $3534 s (7.000.00) salary for Manfred
uly S 12,000.00 53572 5 {7,000.00} salary for Mantred

53617 S {7,000.30} salary for Manfrad
AURUST S 12,00000 ’ _ne daposit and no credit {Manfred did not receive walarvi
Sept S 12.000.00 53663 ) S {7.000.00) salary for Manfed
Oct S 12,00000 $3716 $ {7 ,000.60) salary for Nsanfred
Nov R 12,000.00 53751 $ {7.000.00} salary tor Mynired
Dec S 12,000.00" o gepost aad no credit {Manired did not receive salaryi

$ 144,000.00 S $ {56,000.00}

Manfred should have received $ 144,000.00 salary Jan throuh Gec
Manired received salary 5 {56.000.00} -
MSPS dots owe Salary 1o Manired $ _88.000.00




Jan 1st 2014to December 2014

Bank of America accgunt

Benefit aggreement  § B
" Manfred MSPS payments to
Month . theck # Date to MSPS Manfred Description
January b3 12,009.00 no deposit and po credit {Manfred did not receive salary)
February 3 12,000.00 S 13,000.00 Aanired to MSPS cash from heme to cover casbftow .
$ {7,000.00) satary for Mandred :
March H 12,000.00 ) no cieposit and no credit {Maafrod did not seceive safary)
Aprit S 12,000.00 s {20,000.00) satariey vwed (o Manfred
- $ 17,0000} satary for Manfred
May S 12,000.00 a0 dagosit and o credit {Marlr i dd a0t receive salary)
Sune s 12,000.,00 S {14,000.00) setary for Manfred
July s 12.000.00 X 03 drposit angd no credit [Mard: o did ant aceive 3tary
August S 12,900.00 S 127.006.00) Salaries to Manfrod
Sept $ 12.000.00 25 depostt and oo tredi [Msuiiad 3id not receive salaryd
Oct b 12,000.00 $ (70,000,901 frem MSFS te Manfrod to caver o short paid salaries
$ 7.000.00) salary for Manfred
Nov s 12,000.00 1116 Qa.Nov S 40,000,8C Manfred =0 MSE3 12 cover 2asa tiow/ payroll
. — S *7.0000.60) satary for Vianfro
D S 12.000,00 s 7000 00} satary for Alarted
-~
H 134,000.00 S 00000 - 13156.000.C0;
Manired should have racoved S j4L000.00 saiary fes: theguty Se
Manlred receiverd s3ary $ [156.000 00}
MSPS does owe Salary and car to Manfreg $  {62.000.00)
tlonfeas patd 1o MSPS L0 2nder cahiow S SN ac
Balance that yeas owed by M5PS to Mantred $ 8,000.00
P




Jan 1st 2015 to Dect 31st 2015

" Benefit aggreement [ 8ank of America account i
Manfred * MSPS payrnents to
Month . . check # Date to MSPS Manfred Description

January -8 12,000.00 : no deposit and no cre ™ T s find A mam menbia esfaan
February S 12,000.00 1421 2/26/2015 S 40,000.00 check from First Citize
March S 12,000.00 ’ no deposit and na cre
April s 12,000.00 no deposit and no cre
May, s 12,000.00 no deposit and no cre
June 3 12,000.00 54522 6/1/2015 $ {60,000.00) Salaries for Manfred .{& o Vel Qo

] Sas48  8/26/2015 S (7,000.00} satary for Manfred
July 5 12,000.00 7/15/2015 $ 25,000.00 Manfred did give M5t 350 %0 actount
August 5 12,000.00 54538 8/19/2019 S {7.000.00} saiary for Manfred
September -8 12,000.00 S {28,000.00) Sataries for manfred
Octaber S 12,000.00 .
November $ 12,000.00 S {10,000.00}_
December S 12,000.00 S {10,000.00)

[s 6500000 $ {122,000.00)|

Manfred should have received

Manfred received salary
MSPS does owe Salary 10 Manfred

Manfced paid MSPS to cover cashflow

Balance this year owed to Manfred by MSPS

$ 144,000.00 salary Jan throuh Dec

S {122,000.00)
S 22,000.00
$  65,000.00° N
$  87,000.00




MS Production Solution LLC August 23" 2007

Benefit Agreement between MSPS and Manfred Sprenger

MSPS does acknowledge to pay Manfred Sprenger President of MSPS for his duties a monthly salary and
benefits. Bonuses might be paid based on company's performance. - )

Duties:
1. Hire eniployees to fulfill the necessary functions to allow MSPS to grow.
2. Setup computer system and network
3. Implement accounting software
4. Establish safety procedures
5. Generate estimates to receive orders
6. Man?ge projects

1

Salary and benefit:

1. MSPS will pay monthly $ 12,000.00 to Manfred Sprenger
2. MSPS will pay health insurance for Manfred Sprenger and his wife Patricia Sprenger
3. MSPS will determine frequently if a bonus can be paid to Manfred Sprenger

. 5
Sincerely

V4 o’

1 ,
M f] Spr ’
anjrt/a,t'f,ﬁg f\/gar

predjderit MSPS
" //

\ISPS Stewt Fabricator 233 Heverly Rd Greenvitle SC 29609 Tel.. {864) 244 6505 manfred @szabosteel.com
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N

MSPS Steel Fabricators,

STATE OF SOUTH CAROLINA )

)
COUNTY OF GREENVILLE )

China Construction America of
South Carolina, Inc.,

Plaintiff,

vs.

MS Production Solutions LLC a/k/a

Defendants.

B E F O R B

IN THE COURT OF COMMON PLEAS
2014-CP-23-01871

‘TRANSCRIPT OF TESTIMONY

March 2, 2016

Greenville, South Carolina
!

HONORABLE CHARLES B. SIMMONS, JR., MASTER IN EQUITY

APPEARANTCE S:

Robert €. Osborne, III, Esquire
Attorney for the Plaintiff

Rhett D. Burney, Esquire
Attorney for Defendant

Wanda E. Fudge, CCR
Court Reporter
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11
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14
15
16
17
18
19
20
21
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23
24
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BY THE COURT: Anything we need to discuss before we :go on
record?

MR. OSBORNE: No, sir, Your Honor.

MR. BURNEY: No, Your Honor.

BY THE COURT: Okay. All right. This is 2014-01871, the
matter of China Construction versus MS. Production and others.

Gentlemen, erm~what I understand, the motien today that’s
being heard was the one that was filed September 23, 2015 to set
aside transfers?

MR. OSBORNE: Yes, sir.

BY THE COURT: Okay.

MR: BURNEY: Your Honor, I thought this was the final
hearing for the supplemental proceedings.

BY THE COURT: Well, I think we probabkly end up at the same
place:

MR. OSBORNE: ' I think so. I think -- we -- it was my
understanding this would,.you know, be the final hearing and we
would make arguments about the fraudulernt conveyances.

BY THE COURT: Okay. Are you wanting to take some testimony
here this morning?

MR. OSBORNE: Your Honor, I think -- he’s sworn testimony
three times. I wasn’t planning te put him on the stand. I think.
we’ve had enough, if I can just go right into my argument.

BY THE COURT: Anything you want to have on the record via

testimony?
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11
12
13

14

15

16.

17

18

19

20

MANFRED SPRENGER-DIRECT BY MR. BURNEY

MR. BURNEY: Yes, sir.

BY THE COURT: Okay. You can go ahead and call your
witness.

MR. BURNEY: Thank ypu. I call Manhfred Sprenger.

MANFRED SPRENGER, BEING FIRST DULY SWORN, TESTIFIED AS
FOLLOWS:

BY THE COURT: Thank you, i1f you would come around and have
& seat, please, sir. (complies)

and if you' Xl staté ydéur full nare, pleasé.

THE WITNESS: Manfred Sprenger.

BY THE CQURT: All right. Your withéss.

MR. BURNEY: Thank you.
DIRECT EXAMINATION BY MR: BURNEY:

Q- Mr. Sprengér, you are the owner of MS Productions, LLC?

A . That's correct.

@ I show you -~ you are the owner of MS Productions, LLC?

A Yeah.

@  Let me show you what's been marked as Defendant’s Exhibit
No. 1. Is that the mortgagé to the Small Business
Admipistratidn?

A Yes, sir. ~

Q. Is that mortgage curréntly in place where you'oWe-money.Qr
your company owes morey te the Small Business Administration?
A ' Yes, sir.

Q And the original amount of the mortgage, was it $1p457;DOD?

4




10
11
12
13
14
15
16
17
18
19
20

21

MANFRED SPRENGER-DIRECT BY MR. BURNEY

A Yeah. Roughly, yeah.
Q. What 1s the balance now?
A Approximately $1,000,000.

MR. BURNEY: Your Honor, I would move at this time to
introduce Defendant’s Exhibit No. 1.

BY THE COURT: All right.

MR. OSBORNE: No ijection{

(Mortgage, Security Agreement for the Small Business Loan
Source, LLE, filed copy entered into evide;ce as Deféndant’s

Exhibit No. 1)

Q You and your wife beoth signed this mortgage’as well; is that
correct?

A ' That's correct.

Q Is that because the two of put up one of your houses -- or

your house as collateral?

A Yes, sir.

0 You also signed personal Giaranties for this loan?

A That’s correct.

Q Under the terms of the mortgage, did you givée the Federal

Govéernment, thé SBA, a security interest in the real estate from

which your business is situated?

B That’s correct., Yes.
Q  Turn to page 3 of the mortgage -- I've highlighted some
portions for you -- on page 3 does it set out what typeés of

property the SBA has a security interest in?




10

L1

13
14
15
16
17
13

19

23

24

25

MANFREDSPRENGER{HRECTBYT%R.BURNEY

A Yes, it does.

Q Go down to the first full paragraph 3, can you read that to
me as far as what the bank has a security interest in?

A “Together with all rents, revenies, 1issues, profits,
proceeds, income, royalties, accounts,'iﬁcluding health-care
irsurance reggivables, escrows, letter-of-credit rights (each as
defined in the Code hereinafter defined), security deposits,
impounds, reserves, tax réfunds and othér rights tc monies from
the: Premises and/or the businesses and operations conducted by
Mortgagor thereon, to be applied against the Indebteédness
(hereinafter defined); provided, however, that MOﬁtgagor,:so‘long
as no Event of Default (as hereinafter defined) has: occurred
hereunder, may colléct refit as it becomes due; but hot more than
one: (1) month dn advance thereof.”

Q And then the last paragraph; does it further set out what
‘the bdnk has a security interest in?

A “Together with all fixtures”-=-

Q Just answer that and then---

A . Oh, yes, yes. Sorry.

Q And does it give ‘the Federal Governﬁent d security 'interest
in the equipment?

y:\ Yes, sir.

Q Machinery, lighting, -ahd goes through a whole 1litany of

|'other property?

A Yes, §ir.
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Nh\NFRE[)SPREBK]ERFDHKECI"BYP%R;BLHUQEY
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Q. Let”s turn to page 4; the second full paragraph or the third
paragraph on the page, what else do you -- does MS Productions,

LLC give the SBA a security interest in? Can you read that for

|me as: well?

A This pardagraph?

Q Yes.

A “Together with all Mortgagor’s accounts now owned or
hereafter created or acquired -as rélate to the Premises,

ineluding, without limitation, all. of the following now owned ‘or

hereinafter created or acquired by Mortgagor: (i) accounts
contract rights, health-care-insurance réceivables, book debts,
| notes; drafts, and other obligations or indebtedness owing to the

Mortgagor arising from the sale, lease or exchange of goods or

other property and/or the performance of serwvices; (ii) the

Mortgagor’s rights in, to and under all purchase orders for

goods, sérvices or other property:; (iii) the Mortgagor’'s rights
to any goods, services or other property represented by any of
the foregoing; (iv) monies to become due to the Mortgagor ‘under

all accounts (sic)

for the sale, leasée or exchange of goods or

other'p:operty.and/qr the performance of the servieces including

the right to payment of any intérest or finance chatges in
reSpéct:therle}(whethervor-not yet earned by performance on the
part of the Mortgagor).”

o So, even icontracts that the company had---

.....

A Yes, sir.
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MANFRED SPRENGER:DIRECT BY MR. BURNEY

Q Now,; when yodu purchased the land and you purchaséd the

company was that at the same time that this document was signed?

A This here?

Q Yes, the mortgage.

A Yes; sir.
0 Turn to padé 33 of this document —-- page 43, it’s entitled
Purchase Money Mortgage.
BY 'THE CQURT.: I"m sorry, what page?
MR. BURNEY: I"m sorry, Your Honor, page 33, paragraph 43.
BY THE COURT: PRage 337
MR. BURNEY: ¥Yes, sir.
BY THE COURT: All right. Help me out.
MR. BURNEY: I will substitute this:mdr%gagé for that one.
BY THE COURT:. All right.
MR. OSBORNE: T ﬁhink.T”m.miSSLng a full copy && well.
MR. BURNEY: It’s the samé copy.
MR. OSBORNE: Okay:.
THE WITNESS: You ¢anh read mine.
BY THE COURT: All right.
Q Please read paragraph 43.

A “Purchase Money Mortgage. (As to Tract I): This Mortgage

is given, at least in part, to secure a loan for ‘the purchase

money tor the Mortgaged Property. As & purchase mongy mortgage
it is entitled te all privileges afforded such under Applicable

L.aw-. ¥




-

10

11

12
13
14
15

16

17

18

19

20

21

22

MANFRED SPRENGER-DIRECT BY MR. BURNEY

Q And it"s Tract I is' that the business? You have two tracts.

.Is Tract I the business property?

A Yes; sir.

Q@  Tract II isryour:persdnalﬁhome?
A Yes, sir.

MR. BURNEY: Xquf;ﬁdhbf, I don’t know how you want to handle
this as far as marking it into evidence: That’s evidentially a
portion of the mortgage that is recorded. This is the entire
mortgage. We ean put them both in if the Court desires.

BY THE COURT: What’s your preference?

MR. BURNEY: T realize it didn’t print out that way.

MR. OSBORNE: I guess we’ll---

MR. BURNEY: Put both in.

BY THE COURT: Let’s: just put the full copy. I'm going to
return this to you and have my court reporter mark what you have
how as Deferdarit’s 1.

‘MR.. ‘BURNEY: That is showing that it’s recorded. This is
the unrecorded oné they execited at the time of closing.

BY THE COURT: All right. Do you need a recorded copy?

MR. ©OSBORNE: We can ‘stipulate to it..

BY THE (CQURT: ©Okay.

MR. BURNEY: My ap;logies.

BY THE COURT: That’s fine. So, Wanda, if you will -- let’s
go: ahead and mark the copy as Defendant’s: 2 since Defendant’s 1

hHas ‘some recording inforijation o6n it.




10

11

2

13

14

15

16

17
18

19

20

21

23

24

25

MANFRED SPRENGER-DIRECT BY MR. BURNEY |

(Mortdgage, Security Agreement for the Small Business Loan

Source, LLC, certified copy entered intoe evidence as Defendant’s

ExHibit No. 2)

10 Mr. Sprenger, I'm going to show you what’s been marked as

Defendant”s Exhibit No. 3. TIs that the UCC Statement?

A That’s correct.

Q Financing Statement?

A, That’s correct.

Q At the. very bottem I’ve highlighted what the bank has. a

security interest in. <Can you read that. for me, please?

A The whele paragraph? o

Q Yes, sir.

A “All of the business personal property of the debtor at or
arising out of the following location, or wherever located
iﬁciﬁding:Without.limitatiqn all accounts, chattel paper,
inventory, equipment, instruments, investment property,
documents, deposit accounts, letter of credit rights, general
intangibles, furniture, biilding miterials and fixtires at of
arising out of that lecation, whether any of the foregoing is
owned now or acguired lateri all accessions; additions,
replacements and substitutions relating to any of theé foregoing:
all records of any kind relating to the 'foregoing: - all proceeds
relating to any of the foregoing Cindludiﬂg‘insﬁrahtéy lawsuits,
general intangibles, and account proceeds) and all remedies or

claims with respect to any thereof.”

10
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"MANFRED SPRENGER-DIRECT BY MR, BURNEY

MR. BURNEY: Your Honor; I would move at thid time td
introduce Defen@ant’s Exhibit No. 3.

BY THE COURT: All right.

(UCC Financing Statement entered into evidence as
Defendant’s Exhibit No. 3)
Q Mr. Sprenger, I'm going ‘to show you Defendant’s Exhibit 4,
5, & and 7. As far as 6 and 7, are those the personal Guaranties
signed by you and your wife in order to get this .loan from the
SBA?
A Yes, sir.
Q You understand how a personal Guarantee works?
A Yes, sir.
Q. How does 1t work?
A If left unpaid, the Small Business loan, it would be all of
ny personal property in jecpardy.
Q So, the bank required you and your wife to give a personal
Guarantee in order for extra backing of this loan?
0. That’'s ¢érrect.
Q End Exhibit No. 5, is that the note to the United States.
Ssmall Businéss Administration?
A ThatTSseor£ect, yes.
Q  And that is dated August of 20072
& That” s corkect.

MR. BURNEY: Your Honor, I would move atéthi§ time to

introduce Defehdarnit’s Exhibits 4, 5, 6, and 7.

L1
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MANFRED SPRENGER-DIRECT BY MR. BURNEY

BY THE COURT: All right. Thank you, sir.

(Guaranty Agreement of Patricia Sprenger entered into
evidénce as Defendant’s Exhibit No. 4)

{Small Business Administration Note entered -into evidence as
Defendant’s Exhibit No. 5)

(Guaranty Agreement of Manfred Sprenger entered inte
evidence as Defendant’s Exhibit No. 6)

(Small Businéss Administiration Unconditional Limited
Guarantee entered into evidence as Defendant’s Exhibit No. 7)
Q Néw, when did MS Productions get involved with China
Construction?
A The contract -- I go by memory new; I don’t have it in front
of me -- but the ¢ontract, .as far as I recall, was signed
December 22, 2012.
Q  When did you start. doing work fotr China Construction?
A Right about the, in the new year of 2013, right immediately

because the project was already late.

{0 Let’s get to payments to your wife, Patricia. She’s here

with us today?

A Yes, sir.

Q Now, MS Productions has made payments to your wife; is that

correct?

A That’ s correct.

|0 During the time that MS Productions was making payments to

your wife was it also making payments to you?

12
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MANFRED SPRENGER-DIRECT BY MR. BURNEY

A No, sir:

Q Why is that?

A ‘Well,'nowrl guess I get to embarrass myself, I was just too
lazy to go te the barik and get the money -- deposit the money
myself. So, for me it was just easier to write the check \
directly to her and she brought it to the bank. It was our
personal joint checking account.

9] ' How long was your company writing checks to Patricia rather
than to you?

A Well, I wrote the checks from the beginning of the business
in 2007 to>mySelf, probabl& aroﬁnd -- I went back ‘and ldoked --
September of 2011.

Q . Let me show you what has been marked as Defendant’s Exhibit
No. 8 and 9. Are these the documents ppgvided by your CPA to the

subpoena issued by China?

‘A Yeah.

 Q vIs this the ledger from your company?

A !és, sir.

‘Q Now, Defendant’”s Exhibit Ne. 8 is that the ledger for the

yvear of 20122

A Yes:

Q | and Exhibit No. 9 is that the ledger for ﬁecember -- excuse
me -- ‘through the year of 20132

‘A That’s correct.

Q These documents were kept in the course of your business?

13
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MANFRED SPRENGER-DIRECT BY MR. BURNEY

A Yes, sir.

MR. BURNEY: ‘Your Honor,gl would move at this time to
introduce Defendant’s Exhibit Nos. 8 and 9.

BY THE COURT: All tight. Thank you.

(General Ledger for MSPS as of December 31, 2012 entered

‘into evidence as Defendant’s Exhibit No. 8)

(General Ledger for MSPS as of December .31, 2013 entered
into evidence as Defendant’s Exhibit No. 9)

Q And we’ve highlighted those cchecks written to Patricia in
both of these exhibits. Do you see these highlights?

A Yes..

Q "If we would look through both’ledgers-would_youwseeﬁany
checks written to Manfred Sprenger?

A, No, none whatsoever.

@  Was it customary, even before you got involved with China to

write checks to Patricia Spreénger?

A Yes.

Q  How many owners are there 'of MS Productions?

A One.

Q: And that is you?

A That ié me, yes.

Q How many employees do you have at any given time?

A 1 would say average eight, depends on the workload.

Q: Tell the Cﬁurt briefly what type of business you are in.

A I fabricate steel, structural steel for a building. Just

\ 14
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MANFRED SPRENGER-DIRECT BY MR. BURNEY

one example for the Court, I built the Croec Center here %n,town,
all of tHe steel inside the building.

Q So, people come to you, and,buildegg, and contractors come
to your company and they need steel to make a structure?

A Yes, sir.

o) Then you go and buy steel and manufacture it to fit the
specifications that the structure needs?

A Yes, sir.

Q And you s€ll thé stéel to the contractor or builder?

A Yes, sir:

Q Now, is it uncommon fo¥ you to put money into your business

from your own personal account?

A No:. It’s not uncommon.

Q  Why would you have to put money in from your owh personal
aceount into ‘the business?

A Usually when there’s high cash flow due to different things;
when contractors don’t pay, which is very common, on timé and
stnetghféut the payment to me,; .and to keep the cash flow going
and to keéep the payroll payihgaand-my suppliers. They don’t wait
for me. I ‘have terms with them and me telling them I hawven’t
gotten paid yet won’t fly with them. So, I have to put money for
my cash flow purpose.

Q Let me show you what’s been marked as Defendant”’:s Exhibit
No. 10 and 11. 1Is Defendant’s Exhibit No. 10, is that a bank

?
statement from your account that you have with Patricia, your

15
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wife?
A That’s correct.

0 That”s at First Citizens?

A That’ s correct.

Q Is Defendant”s Exhibit Ne. 11 the Bank of America account
that your company has?

A That”s correct.

MR. BURNEY: XYour Honor, I WGuldﬂmQYefat’thiS'time tO
introduce Defendant’s Exhibit No. 10 and 11.

BY THE COURT; All right.

(First Citizens Bank Statement entered into evidence as
Defendant’s Exhibit No. 10)

(Bank of Arerica Bank Statement entered into evidence as
Deféndant’s Exhibit No. I1)
Q. So; both of ‘these statements are they for the month of May
-- excuse me -- March of 2014 -- Febriary through March 20152
A That’s correct.
@  The first statement showh as Defendant’s Exhibit No. 10 from
First Citizens, on thée second page d@és.it show & check written
from your gebpunt; check number 1421 on February 26 in the
ariount of $40,000?

A That’s correct.

Q And that’:s from your own personal daccount?

A That’s correct.

©  If we look at Defendant’s Exhibit No. 11 which is the Bank

16
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MANFRED SPRENGER-DIRECT BY MR. BURNEY

of America accouht on the second page of that document, there was
$40,:000 deposited into the Bank of Bnerica account for your

businegss?

A Yes, sir.

Q So, is it yqux_position that the meney was transferred from

your personal account to thé busihess agcount?

A That’s correct.

Q Is that comimon or uncommon?

P2\ That is common.

Q TLet*s look at the balance of that Bank of America account,

thé business account, ending balance of that, was it $39,380.882
A Yes.
Q@  If you had not put the $40,000 into the business account
that month, what weuld yoéur balahce haveﬁgeen?
A Negative a thousand, roughly:.
O  Let me show you Defendant’s Exhibit N6. 12 and 13. Is
Defendant’s Exhibit No. 12 .a depoesit slip from the Bank of
America for §25,0007 | .
A, Yes, sirt.
Q. And if we look at befendant’ss Exhibit No. 13, is that the
bank statement from MS Rroduction Solutions?
A That’s correct.

'MR; BURNEY: Your Honor, I would move at this time to
introduce Defendant’/s Exhibit No. 12 and 13.

BY THE COURT: All right.

17
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MANERED SPRENGER-DIRECT BY MR. BURNEY

(Bank of America Déposit Slip entered into evidence as
Defendant’s Exhibit No. 12)

{Bank of Amefica Bank Statement for July 2015 éntéred .into

’evidence as Defendant’'s Exhibit No. 13)

Q And if we look at Defendant’s Exhibit No. 13, do you see the
525,000 being deposited on July 15, 20157

A Yes, sir.

Q Was that cash that was put into the business?

A Yes, sir.

Q And whefe did that cash <ome from?

A Famouély‘called<uhder the mattress:.

Q@  Explain that for me: I's this cash, that you kept at your

house?

Q  If we look at.the balancé of the company’s accounht at Bank

of America as -shewn on Defendant’s Exhibit No. 13 for the month

July 15 through July 31%°, what is the ending balance?

A $21,759 (sié).

| If 'you had not put in- the $25,000 would your company have
had ‘a negative balance?

A Yes, sir.

Q Now; do you pay yourself?

A Yés,'I do.

Q What, is your -- do you have a set draw ‘or set payment that

you pay yourself every month?

18
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MANERED SPRENGER-DIRECT BY MR. BURNEY

A An agreement I made at the very beginning of when I
purchased the business, agreement with MSPS, that I should get --
it lies out what my duties .are; and my benefits, and pay; and in
there it states I should get $12,000 per month plus health
insurance and vacation and the whole ~-- whatever an employee
expects to get paid. The $12,000 I can’t pay myself that every
month or at all in the last couple of years due to the economy as
we all Know. So, at this point it .is, I think, $7- ot $8,000,
$10,000. It changes, varies.

Q Let me show you Defendant’s Exhibit No. 14. Did you prépare
this?

A Yes, sir:

o) Dogs this show a sumfiary of your payments throughout the
past couple: of years from:youf company 'to: you?

A Yes, sik.

Q You mentioned. that you had a salary of $12,000 a month?

A Yes, sir.

o) Have you beeh taking that salary of $12,000 a month?

A, Not lately, no.

©  The past couple of years approximately how much have you,
been paying~yourselfﬂmonthly?- |

A Average, I would say about eight-and-a-half, $9,000,

| average. On, aveérage, yeah.

MR. BURNEY: Your Honor, I would move at this time to

introduce Defendant”s Exhibit No. 14.
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BY THE COURT: All right. Thank you.

(Summary From 2013 through 2015 entered into evidence as
Defendant’s Exhibit‘No. 14)
Q Defendant’s Exhibit No..1l4 does it set out how much your

company should Hdve paid you and how much you have actually been

paid?
A That’s correct.
Q When it shows how much you have been paid, are those the

checks that were written to Patricia Sprenger?

A Those are thé checks written to Patricia, ves, sir.

Q And have you calculated on the first page how much the
cofipany actually owes to you?

A At this point, roughly, $180,000.

0 Is that through the years 2013, 14 and ‘15?

A Yes, Sir.

Q Is that because the months that the company did not pay you

a salary?

A That”'s correct.

Q If 'you look at page 2 of that document, it shows the year

January 2015 through Deceiiber 2015, does it show the money going

into MS Productiens from you?

A From me, yes, the $40,000 we talked about earlier which I
put in.

Q - Is that in the column that says “Manfred”?

a It says the column “Manfred to MSPS.”

20
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MANFRED SPRENGER-DIRECT BY MR. BURNEY

Q. And thén in the next column; it says payments to Manfred?
A Yes, sir.

Q: It has a payment to you of $60,0007?

A Back in Juhe.

ol That check was actually written tb_Patricia?

A Written to Patricia, yes.

Q It waé deposited inteo your account?

A Into the First Citizens joint account, yes, sir.

Q@ What. does that '$60,000 represent?

A That $60,000 represents the salary payment. which I haven’t
received from January until .June plus: the $40,000 I put in in
March which is not even enough for that to cover that..

Q So, does your compdny often play catch-up with what it

should have paid you but wds unable to pay because it didn’t have

the money?

Y Yes, sir.
Q Let me show you Defendant’s Exhibit No. 15 and 16. Is

| befendant’”s Exhibit No: 15 your joint account with your wife at

Eirst Citizehs?

A Xe_’s-:, S_il”.‘

Q And Defendant’s Exhiﬁit 16 the Bank of America account for
your ‘company?
A Yes, sir.
Q. If you. look at Defendant’s Exhibit No. 15 does it show the

$60;000 being deposited into your joint account?

21
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MANFRED SPRENGER-DIRECT BY MR. BURNEY

A Yes, sir:

o} And Deﬁendaﬁt's Exhibit No. 16 does it show the $60,000
coming out of the business account?

y: Yes, sir.

Q That’s check number 545222

A Yes.

MR. BURNEY: ‘YourlHdnorﬁ I would move at this time to

introduce Defendant’s Exhibit No. 15 and 16.

BY THE COURT: .All right.
(First C€itizens Bank Statement dated June 12, 2015 entered

into évidence as Deéefendant’:s. Exhibit Ne. 15)

(Bank of America Bank Statement dated June 30, 2015 entered
into evidence ag Defendant’s Exhibit No. 16)

MR. OSBORNE: Your Honor, this is: the first. -- we’wve gone
over these checks before and this is the first time they’ve been
indicated thét“théy’re:saléry. Sworn testimeny in thHe past hés
saixd these were loan repayments.

'BY THE coﬁRT: You can certainly cross-examine him on that.

MR. BURNEY: I think I moved to introduce---

BY THE COURT: Yes, sir.

Q Let’ s go. to 'the $60,000. What was the $60,000 fok?
A The $60,000 is to catch=-up for salaries and the $40,000 I
put back into the company in Mareh.

Q. Se, in June 2015 your company wrote a check out of its

accounht that you deposited into your joint accourit, $60,0007?
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MANFRED SPRENGER-DIRECT BY MR. BURNEY
A Yes, sir.

o) That was <4in June 20157?

A Correct.

Q But previously, in February 2015, you put money in of

$40,0007?

A That’s .correct.

Q If we look .at the,spreadshéét that you have prepared on page

™~
2 where it breaks down thé moenth had you even taken a salary f¥om

January through May?

A No, nothing.
Q It is your contentien that your company’s playing catch-up?

A That’s correct.

Q If we look again on ‘the pages on this documént that you
prepared does it go through the years 2014 as well?

A Yés.

@ = And 20137

A Yes:.

BY THE COURT: Gentlemen, I want us$ to be mindful of time,
but the matter was only set for 45 minutes. [That’s what the
requested time was. I can give you a little more time, but we
neeq:to be sensitive.

MR. BURNEY: I’'n alfost done with him: I'm SOLry, Your
Honer. I thought we had you for the full morning. My apologies.
(6} Let me“sgow you what’'s been marked as Defendant’s 17 and 18.

Do you recogndze these documeénts?
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A Yes, sir.

Q TheSe‘dOcumentsrwerefPrOVidedﬂby your CPA to China
Constructioné

A . Yes, sir.

Q@ Do they sﬁow your employees and what your employees were

paid throughout the year?

B Yes, sir.

MR. BURNEY: Your Honor; I would move at this time to
introduceé Defendant’s 17 and 18 into ewvidence.

BY THE COURT: All right. Thank you, sir.

(MS Production Employee Pay Record entered into evidencé as
Defendant’s Exhibit No. I7)

(MS Production Employee Quarterly Contribution Reéport
entered ihto evidence as Defendant’s Exhibit No. 18)
Q l/if we look at Defendant’s Exhibit: 18. This 'is the year
20122 Is this for the year 20122
A Yes, Ssirt.
Q@  Does it show what you paid your employees during that year?
A Yes, sir.
Q Is PatniciauSprenger-lisﬁed on there at all®?
A No, sir:.
0 And the next Exhibit is for the year 20152
A Yes; sir.
Q Dées it show Patricia Sprehger ds being -- receiviig money

at that time?
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MANFRED SPRENGER-DIRECT BY MR. BURNEY

A

Q

Q

A

Yes, 'sir.

Did you eventually -employ Patricia?
Yes, I did.

Wher approximately was that?
September of October of last year.

Why did you employ her?

Because of the time she’s spending and we need her there is

becoming more and more..

Q

Let mé show you Deféndant’'s Exhibit 19. Do you see thHe

check. dated June 4, 2015 in the amount of $50,0007%

A

Q

Yes; I do.

Is that for <cash?

Yes, it is.

Is that written out of youi account that you have with your
at FPirst Citizens?
That’s: correct.

Did you also write checks for ¢cash out of your individual

account. that you have with your wife?

A

Yeah.

What’'s the purpose of that?

Just like to keep what I need at home and pay all bills,
for persondl bills.

Would you use this money to help the business?

Blso; yes.

MR. BURNEY: Your Henor, I would introduce Defendant’s

25
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MANFRED SPRENGER-CROSS BY MR. OSBORNE

Exhibit No. 19.
A Can I add something? 25,000 of this moriey went back into
the business in July of last vyear.

(Copies of Checks entered into evidence as Defendant’s
Exhibit No. 19)

Q Is that the deposit -slip that we haver--

A Yes.

0 Is thatuthefdeposit shown in Defendant’'s Exhibit No. 127

A Yes.
MR- BURNEY: That”’s all I have, Your Honor.
BY THE COURT: All right. Your witness:
CROSS—EXAMINATION BY MR. OSBORNE:
Q: Mr. Sprenger, where does MS Production bank?
A Where?
Q What. bank?
A Bank of America.

Q Who holds the nmortgage for the property?

1A Small Business loan.

Q It’s not Bank of America?

A No.

Q Does the Small Business loan, do they have any sort of
agreement where theéy have coritrdl over your acceunt at Bank of
America?

A Yes. They havé control of all 6f my receivables and all of

my contracts-—=-=

26




(‘\
A
y
H

10

11

12

13

14

15

16 .

17

18

19

20

A
N;

[0
G-

24

25

MANFREDSPRENGERCROSSBYRMLCBBORNE

0 If they -- you’ re telling me if they wanted to they could
|talk to Bank of America and they would have the authority to take
moriey -dut of your account at any point?

A I don’t think so. That’s what we read to them. They have -

access to all of my cash, my contracts, my equity and all of
that.

Q Do you have any sort of agreement that. has -- between =--
to come iInto your account and take money?

A I don’t recall a written statement. The mortgage agreement
states they have access toé ali'oflmy receivables and all of my
equity.

0 It says that but, in practice, if they tried to come in &and
take money out of &our account——-

A T don’ t know how the law works in practice with that other
than what I signed with the Small Businéss loan.

Q The Small Business loan, they don’t have possession of the

cash that you keep in your House, do they?

A No..

Q Mr,>BUrney brought up a check that was written ‘in May of

7/

this year, a $60,000 check. Do yoéu remember talking about that?

:A" YeS B

Q Do you remember having your deposition taken in September?

A Yes, sir.

0 You were asked about ‘that. check. You wére asked by Ms..
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Heyward: “Do you recall writing a check to your wife in the

amount of $60,000 on May-??, 201572™
What did you answer?
A “I do.”

Q She asked you: “Why did you do that?”

A “Like I always do when I take money and frequently do as you

probably saw’---=
THE COURT REPORTER: Can you start over? I can’t---
THE WITNESS: Oh, the microphome. I’m sorry.
THE COURT REPORTER: I couldn”t hear you.

THE WITNESS: I’'m sorry.

A Could I take this---

(0} Yes. So, Ms. Heyward askéd you about the check on May 27,
2015. And you==-

A Wy a6 . i

Q And she asked why you wrote that check. How did you answer?
A “I,ike 1 always do when I take money’ and freguently do as you
probably saw before.™

Q So, when you say you-“takewmoneyﬂ, that ‘means you’ve loaned

money to the company and you’re taking it back?

A ‘No.. When I pay myseélf, I have not received salaries.
Q Doés this say anything about salary?

A No. It doesn’t specifically say salary, no.

Q It says you were paying yourself back for moeney you toek

from -- that you gave to the Company?
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BENJAMIN DAVIS O'DELL--DIRECT BY MR. BURNEY

A My services -- that year, as we just wént through, I didn’t

| receive any salary from the menth January until June.

Q Butyin,youf deposition you didn’t say anything about. salaty,
did you?
A Not speCifically salary, no.

MR. OSBORNE: Your Homor; I think that’s all I have for Mr.
Sprenger. I would like to get into my argument.

BY THE COURT: All right. Any other guestions?

MR. BURNEY: ©None of him. I have a quick witness, Your
Honok.

BY THE COURT: All right. You can have a seat, sir. Yes,
sir.
(witness excised)

BENJAMIN DAVIS 0’ DELL, BEING FIRST DULY SWORN, TESTIFIED AS
FOLLOWS:

BY THE CQURT: = Thank you. Comé around and havé a seat,

please.

If you’ll state your full nanme.
THE WITNESS: Sure. Benjamin Davis 0'Dell.

DIRECT EXAMINATION BY MR. BURNEY:

19 Mr. O”Dell, what do you do for a living?
A I am a CPA.

Q Are you the person who prepared the tax returns for Mr.

Sprenger’s company?

A Yes, sir.
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BENJAMIN DAVIS O’DELL--DIRECT BY MR. BURNEY

Q Is it your company that responded to the subpoena of China
Construction for the records?
A Yes, sir.
0 Are you faniliar with his tax returns?
A Yes.
Q Does his wife claim any money written to her from the
company as .lncome?
A No, sir.
0 I5 she taxed on that?
A No, sir.
MR. BURNEY: That’s all I have of this witness, Your Honor.
MR. OSBORNE: ,N‘Oth-in’g from me( Your Honor.
BY THE COURT: All right. I appreciate you coming in.
MR. BURNEY: ‘Your Honot; he’s under subpoena. I don’t think
we’ll éeed him anymore, if hé may bé excused.
BY THE COURT: Mr. 0’'Dell, you”re free to go.
THE WITNESS: Thank de.
BY THE COURT: Yes, sir.
(witness excused)
BY THE COURT: All right. Anything else then. for the record
as far as testimony or evidence?

MR. OSBORNE: I would like to put this notebock in as an

exhibit,

BY THE COURT: All right.

/

(Notiebook entered into evidence as Plaintiff's Exhibit. No.
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BY THE COURT: Just for the record, if you could give a

'bfief-explanation of what’s 1in that large notebook.

MR. OSBORNE: It has filings from this case, deposition
transcripts -- it’s also got an index at the front -- but
basically filings, deposition transcripts -- a lot .of the stuff
is duplicate pf what Mr. Burney’s put in. It’s got the UCC
Einancing Statements, and then there are a couple of caseées that
I’ve included that I may reference today.

BY THE: COURT: Okay. &ll right.

MR. OSBORNE: Your Honoer, getting into my argumentv-as you
know, we’ve. been here before, but wencéﬁtend:that since 2013 MSPS
has made'OVerﬁ$860,000 in fraudulent transfers to Manfred and
Patricia Sprenger.

Oiir motien is based on the Statute of Elizabeth which
basically says that transactions or transfers can be set aside in
tWQ'iHSEaQCesi one, when there’'s no consideration and second,
whenh there is c¢onsideraticdn but theéere’:s fraudulert intent.

I guess to address first the $7- and $14,000 transfer---

BY THE COURT: All right. Let me -- and I apologize for

interrupting, but T know I’'m interrupting yoéu -- Defendant, at

least in one of their filings, argues that the Statute of

Elizabeth is limited solely to real estdte transfers. What's.

‘your position on. that?

MR. OSBORNE: I would agrée that most of the time it comes
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up in real estate transfers, but there’s South Carolina case law
where it applies to transfers of assets outside of a company. I

think it’s -- I didn’t print that case out. It’s Dufresne v.,

_Hilton Head =- it’s something with Hilton Head Island, and it

dealt with a company that transferred all of their assets out of
the company. .That case was actually owerruled, but i£ was
overriled on other grounds. They had a grossly inadequate
standard for considenatioh. But that’s the one offhand I can
remember, but they have applied the Statute of Elizabeth outside
of real estate transactions.

BY THE COURT: Mr. Burney,.let me ask you, is it still your
client”s pbsition that the Statue of Limitatien (sic) does net
apply to anything other than real estate conveyances?

MR. BURNEY: Well, the Statute of Elizabeth has been
codified. I think it kind of goes back through the positioén that
the Statute of Elizabeth only applies to real estate conveyances.

BY THE“COURT:. Well, I know you’re taking that positiOn; I
want to know what the law says.’ |

MR BURNEY: ff you look at the statute, it gives a broad
explanatien of what it applies to.

MR. OSBORNE: In the language in the statute, it says goods,

chattels -- .I mean,; the beginning phrase of the statute starts
/

off with about every sort of property that you could have.

BY THE COURT: Well, y’all are protected on the record on

that. From my independent review of theé law, it appears that the
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case of Gerard which is 365 $.C. 151 -- it was reévérsed on other
grounds -= but in that case it appeared to be a rather broad

interpretation of the Statute of Elizabeth including assets other

‘than real property.

Then also there is a United States Distrigt Court decision

that came out in September of 2015, PCS Nitrogen. All I have is
a Westlaw cite which is 2015WL5122878 where Judge Seymour; in
ruling on any number of other issues, specifically held that .cash
transfers are 4@voidable as fraudulent conveyances under the
Statute of Limitations (sic) in South Caroelina.

So, both the state court and federal court —-- I'm going to
take ‘that issie off the table, but I wanted to make sure that
both of y’all hadfit;protected on the record in case this does
need 'to go ‘up-

Now, all right.

MR. 'OSBORNE: I’1l start with the $7- and $14,000 transfers,
we heard that these were made to Patricia. They were made whei
she was not. an employee of the company. Weé would say thoése are
without.éQnsideration, That’s all we need to prove there. We
don’t. have to prove fraudulent intent. They wefe made to someotie
who: wasn”t an employee of the .company and, therefore, they can’t
have consideration.

Then also' in supplemental proceedings, Mr. Sprenger
testified that he;didnft even take a salary. $So, how he can say

now that those were his salary? It contrfadicts what he’s
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previeusly testified to.

More importantly, though, I think there are the large.

transfers, and those tend to happen at opportune times for Mr.

Sprenger. The first one that we’ll point to was on March 27,

2014. He wrote a $40,000 -check to his wife, and that was about
four days before China first filed 'suit against him. There had

béen correspondence back dand forth between our client and Mr.

Sprenger. - He knew that they were about te file a lawsuit.

The next trarsfer is a $27,000 check to Patricia, and that

was on July 30, 2014. On July 27, our: firm sent Mr. Sprenger a

copy of ocur motion for a default judgment. So, it’s right around

the time he would have received that letter, he ‘makes a $27,000

payment to Patricia. Then there’s -+ September 29, 2014 there’s

a $70,000 check to Patricia and this was=--
BY THE COURT: 1I'm sorry, that was when again?
MR. OSBORNE: September 29, 2014.
BY THE COURT: All right.

MR. OSBORNE: ‘That was $70,000 and that was about two weeks:

'|after he received notice of the damages hearing in this case.

‘Thenr .ih November 2014 -- these kind of :go -- there aré theée chietks

and then there are also the cash withdrawals. ©On November 13,
2014 there was the $20,000 cash withdrawal from the First
Citizens account, and that was five days before the damages
hearing.

Then we have: the Rule to. Show Caduse that was issuéd on May
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1°%.  May 27, 2015 there was a $60,000 check to Patricia. ‘The
suppléemental prccéedings'héaring was 5 days later; on June 2%--=

BY THE COURT: Is all of this in Plaintiff’s 1?2

MR. OSBORNE: Yes, sir: I‘m not sure if it’s all --
everything’s there. I'm not sure if I, you know, put a timeline
actually in there.

BY THE COURT: Okay.

MR. OSBORNE: Then on -June 4% two days after the
supplemental“groceedinQSQHearing, that’s when a c¢ash withdrawal
of $50,000 was made by Patricia. Then on November 18%™, which is
the same day that there was the last hearing in which you
reminded Mr. Sprénger not to make any trahsfers out of the
ordinary course, he writes & $10,000 check to himself. Then on
Decembér 3; 2015 he alsc writes a $10,000 check to himself.

Se, we submit that all of these transfers, they come at very
Qprrtunevtimesvfor'him.- There’s not a —- looking back —- you
know, unless thére’s something coming up, he’s not making these
sort -of transfers.

We: understand. that he now argues that these are loan

repayments, but there’s no documentation of the loan. There’s no

notes evidencing how much he’s owed, how much he hasn’t been paid

back.

On that point, he knows he has other judgments against. him

and even if they are loan repayments, he doesn’t have -- it’s not

his choice to choose who he pays back first. We"re a judgment
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creditor. He basically sits in the shoes ef an unsecured
creditor. He doesn’t have & note. He ddesn’t have a security
interest. We submit our judgment lien has priority over his
unsecured loan.

Moving into thév~- I know Mr. Burney has talked about the

SBA Security Agreement, and there is a Security Agreement. We’re

nét going &fter anything that’s inventory, any equipmént. We

want the money in the deposit accounts and the cash that’s in his
home.. They don’t have a perfected security interest over the
deposit accounts or the cash. To have a perfected security
interést in the deposit accéunt, tHey have to have centrol and
that means either the secured party has to be the bank itself
that holds the mortgage or they have to have some sort of
agresment that says, “We, the SBA, can come in at any time and

take that money out of the account, no guestions asked.” They

‘have the agreement -- there’s nothing with the Bank of America

that says the SBA can come in and take money in and out of thé
account, and that’s the only way to perfect a security interest
in the deposit account, is by control.

BY THE COURT: So, is it your client’s contention that they
are: not seeking against assets of the LLC, but they are seeking
what your client contends are fraudulent conveyanced made by theé
LLC te Patricia. Sprenger?

MR. OSBORNE: I think we’re -- I wouldn’t Limit it to we're

not seeking assets of the LLC, but we’re not seeking assets of
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the LLC that the SBA has a perfected séecurity interest in.

BY THE COURT: Well, has there been any evidence that the
LLC has any assets?

MR. OSBORNE: They transfer money back and forth.

BY THE COURT: Well, I‘'m talking about like fixed assets.
Other than the cash that we’ve been here on, real property,
equipment, things of that nature.

MR. OSBORNE: Well, they have -- they have.the réal
property. We know that. And I'm sure in his business they have
equipment that’s used, and we’re not going after that. We
understand—--

BY*$HE~COURT& Okay. That’s what -- T just wanted to make
sure I understood that.

MR. OSBORNE: Yes, sir. You know, the SBA they have --
their financing statement, that’s a perfected security interest
in that inventory, or equipment, whatever it is, but even though
it says c¢ash deposit accounts, they don’t have a perfected
security interest in that. The only way they can do that is by
having control of the bank account, which they don’t. And the
only way they can have a perfected secutrity interest in the cash
is to have possession of the cash.

In your folder that I handed up; I printed out some sections

of the UCC, Article 9 that go through those sections.

I know it wasn’t really mentioned here today, but there’s

been. the argument that because Mr. Sprenger has other judgments
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out, we have tovéit behind those judéments and we éah’t;exééute;
That’s just not the case: There’s the Diligent Creditor Rule
which: says, you know, “We’ve spent the time trying to find these
assets. We don’t have to wait behiﬁd a judgment that’s ahead of
us until we can do anything. We put the time ih to find the
assets, and we’re entitled to those.” If there was é fight and
theré weére two creditors going over the: same pot, you know, that
may come into play but that’s not the case here.

I would also like to -- for evidence of his fraudulent
intent, Courts use the badgeés of fraud. I'm sure you’ré familiar

with those; but if you lock at them, there’s a case, the Coleman

case which is in your .notebook, and it goes through seven
different factors. I think we hit pretty much nearly all of
them: He was indebted at the time to us-when he made the
transfers. We &rgued that he didn’k réééivé~consideration

especially for the $7,000 transfers. He transferred the funds to

a peérson who he has a close relationship with.
He reserved: the benefit of those funds because he’s

testified that he would take the money; ‘the cash; ‘that was

:sitting in the hHouse ahd use it as he deemed fit. Thén he tried

| te conceal it from ws. I mean, he was taking money out of his

bank account and putting ‘them under his mattress.
He can say that he doesn’t trust banks, but it seems like he
only doesn’t trust banks when he has somebody coming after him

because there are plenty of times where we see, going through
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these bank records, that he’s got a substantial amount of money

N

in the bank. S$o, I think his argument that he dogsn’t trust

banks doesn’t hold much weight.

BY THE COURT: All right. What impact, if any, does the
fact that the course of conduct prior te the contract with China
Construction was: these, you know, very loose -- that”s probably a
generous phrasé -- a Very~lQOSe:tran3fer between the LILC, and
himself, and his wife as far as the transfer in and out of funds?

MR. OSBORNE: There may bé a histoery of that, but that
doesn’t change the fact that he -- he basically made unsecured
loans to his company. When he incorporates in South Carolina,
there are certain formalities that he has tdéd abide by and if he
doesn’t, he stands to face the consequences of those. So, when
he makes & ioanzto the conpany, he could have taken & security

fnterest. He '‘could have filed a UCC Filing Statement saying, “I

"

loaned the company money,” and he could have taken collateral —-
he would hHavé béeén behind to the SBA, but hé ¢ould have taken

cellateral and that would have protected his interest.

BY THE COQURT: And I don’t disagreée with you at all, bit

does the faect that they were doing this before the dealings with
China impact the Court’s interpretation of the badges of fraud or

dees it at some point -- as you’ve done such a good job arguing

-= that starting, I think, in March of 2014, shortly before the
filing of the lawsuit, at that point does what ha's been just

sloppy business then become a fraudulent conveyance moving
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forward?

MR. OSBORNE: I think it’s important to noté too that he has

a history of having judgments against him. He’s admitted that he

has prior judgments and, you know -- he knows what’s going on at

this point and, you know, he knows that if he keeps his bank

accounts low, that’s probably going to keep creditors away

because they seem like it’s not worth going to chase after. :So,
| T don’t think that changes ‘anything. I think he has a history of
‘having judgments and he’s probably learned at thisvpointwthelbeét

way to deal with that and to try to keep creditors from staying

off his back.

BY THE COURT: All right, Let me ask another question,
movihg -- Let}é assume,,. ju3£ for the sake of our guestion right
nowi.that the evidence supports your client’s position.
Obviously; the purpose of supplemental proceedings is to locate
assets and have theém séized and liguiddted toward satisfaction of
your iclient’s judgment. What happens if there is ewvidence ‘to
Sﬁ??brt your Clieﬂt's‘pésiﬁiéﬁ'bgt the funds a¥é gone? What'dOéS
the relief look like?

Mé; OSBORNE: We would like an Order saying that all of the
trafisfers that he made he ngeds to pay to us.

BY THE COURT: What if he didn/t -- what if he says, I
don’t have any ‘money”?

MR:.. OSBORNE: We would like to have as much as he has.

BY THE COURT: But has there been any evidence that funds
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are still being held -- 1 know there’s deposition testimeny, I

think; of $50,000 that’s been in controversy. What evidefice is

'there that these monies still exists, this cash still exists?

MR. OSBORNE: We can’t say that there’s, you know, cash in
his hoﬁse. We just -- there’s evidence of him moving money from
the company continuously. B&nd we think, you know, if he did that
and he didn’t take -- didn’t writé a rnote, didn’t ssecure his 1éan
- basically, he can”t pick and choose to say, “I’m going to pay
myséelf back first.”

BY THE COURT: I really do, I agree ‘with that. I think
that’s ah accurate statement of law. But let’s 'say that there is
an Order, says, “All fight,ihusband:énd'wife, these “x! dollatrs:
were inappropriately, improperly given. You’ve got to give them
back.” And then if they say, you know, “Not only do we disagree,
Simmons, with your ruling, the money’s gone.”

‘MR, OSBORNE: If”;hat.wemetthefcase,:we would be open to
give_him.a ceértain amount of timeyto.tﬁy‘to,gét~those.fuhds;up
under:the'condition that he have to deo more than, you know, maybe

write a letter to the company like he did in the past. We want.

him to make an effort and try to get us the money that we think

we’'re owed. I know, you knmow, we can’t =- if the meney’s not

there, the money’s hot there. But I think a strorig Otder from
Your Honor saying that he has a certain amount of time to hand
over those assets would be enough. We undetrstand we can’t say,

“You need to give us all of -this money tomorrow.” But we would
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‘be open to allowing him a certain amount of time to hand over the

money and if he needs to get a couple contracts, wé can make that

where money coming into the aecount -- or to the business is

ordered by you to come to us.

BY THE COURT: All right. Anything else you want on the
record before I hear from opposing counsel?
MR. OSBORNE: Nothing, Your Honor, other than, you know,

this is == it’'s clear -- we understand that there are ‘challenges

with small businesses but, you knew, that doesn’t give him the

right to just throw out ady sort of corporate formalities. We

think the fact that he’s picking and choosing to pay Himself back

‘while he has other crediters out there, that it’s not equitable

and it runs contrary to the law.

BY THE COURT: All right. Be glad to hear from you.

MR. BURNEY: Your Honor, first, they have not pled
fraudulént conveyance. All they did was file a supplemental
proceedings. ©6, I don’t think the Court can evén address that,
but we’ll act as tﬁ0ughltheﬂCQurt can.

As far as corporaté formalities, this is an LLC. This is
nothing other than a sole proprietorship that just has a certain
tax status with the government. So, there are no corporate
formalities:. Tf it were a cotpOration,'Iﬁwould-agree:that he
would need to ‘have some type of note signed for tax purposes
because: the IRS woéuld réqpire-fhat. They don’t require that with

an LLC, Your Honor.
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Fraudulent conveyances, they’re just -- what they’re failing

to do 1% tg look :at the whole picture. We’ve handed to the Court

the spreadsheet that my client has prepared to show the months
that he does not get paid. We’ve shown that he’s had to fleat
this company-. 'Why would there -- if he were trying to defraud
anybody, why would he be putting $40,000 of his own cash into the
company. to,keepvit,runningé Why would ‘he put his own $25,000 of
cash iInto the company to keep it running? He would just keep it
all out if he were trying to «defraud the company.

Wetve given you an index of transfers, Your Honor, showing

‘thiee-hundred-and-something-thousand dollars beginning in 2013

going to Patricia Sprenger. Mr. Sprenger testified that he was
just too lazy to write himself a check, gave that money to his

wife; which she deposited into the exact same account that he

would have deposited ‘the money ‘to had he written the check to

him.
His CPA testified that they didn’t evén include that motiey
on Mrs. Sprenger’s ‘tax return. She wasn’t taxed on that -and

didn’t claim it. The reassn why is because he has taken that

money: as his salary; otherwise, they wouldn’t have claimed

anything.:

And if you look through -- when we istart talking about theé
badges of fraud and departure -- they.have to show departure from
the usual method -of business. The usual‘méthod‘of.business over

the years is to write the checks to Patricia Sprenger. They were
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doing that since 2012. Should they have been doing that? I
don’t think they’re prevented from doing that. But when you
start dealing with small businesses that employ very few people,
he’s having to float his company. There are months that he’s not
taking any money.

BY THE COURT: But yet he didn’t- -- I mean, he said to the
state, “I want you to recognize this business as a separate
entity, an LLC.”

MR. EURNEY; Right.

BY THE COURT: “But yet I want to c¢ontinue treating it like
it’s my personal bank account, and I don’t have notes. I don’t
have agreements.. I don’t have corporate minutes that support all
of this.” Can he have it both ways?

MR. BURNEY: Well, he can have it bothvwdys because it'’s: hot
required. It’s & small business. As an LLC, yod-don’t have to
have that corporate formality. He's ge£ting that protection as
an LLC from lawsuits and such individually that-a’séle
proprietorship wouldn’t necessarily have, but he wasn't using
that as his own personal bank account. Is he suppdged to work
for free? He’s not working for free. We see where the money’ s
coming out every month. The checks are just written to her, put
into their joint account. If you took all of those checks out,
he has no income at that point in time. I doen’t think the Court
can force him to work for free. He’s entitled to an income.

Would I have liked to have all of those checks written to
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Manfred Sprenger throughout -- yeah, I would have but I don’£
have that. And if it would have been a c¢orporation, I think we
would have a bigger problem with that, Your Honor.

But I think it’'s -- I knOW>;~ I understand the position --
they want to say all of these transfers are fraudulent because
that”s -all they have to go on because they can’t det past the
priority of the SBA which has the secured interest in everything.
We presented that to the Court. But if you would go back and you
see where the accounts are short $40,000, $25,000, but for him
putting money)back in, how can that:be.fraudulent? When you sge
that he writes a check back to his wife and to him for $60,000,
if you look through the records; you see where he put $40,000 in
the months before and he hadn’é taken a salary for the first six
months of that year. ©So, if they are a fraudulent transfer, he
would be doing it a different way than what they’re doing at this
point in time. |

Surely, if they were filing taxes to the Federal Government
and if that were truly Mrs. Sprenger’s income, they would have
claimed that as income on theé tax returns, not his. So, if
there’s a fraudulent transfer, who are they defrauding if they’re
telling the Federal Government that’s his money and he’s lending
money back to the coempany?

BY THE COURT: Is there evidence that these funds are ih
existence?

MR. BURNEY: The funds you’re saying he toock ocut of the
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company? No. There’s no ‘evidence that that money’s there. He
would pay himself. They would put money into the joint account.
They would use that for their personal household expenses, and
they would take money out as cash. That’s how they”ve done it
over the years, and they’re entitled to deo that because,
otherwise, 1f you found these transfers to Patricia were
fraudulent, then you’ve said that he can’t pay himself in any

form or fashion and I don’t think the Court can say he’s got to

work for free.

If you just switch the names to them, he’s paying the
income, as he stated, that he would be paying himself just by
virtue of being the owner of the company. He”s the last person
to get fed because he’s got to pay for supplies. He’s got to pay

for his employees. And that’s just how they’ve run the business

over the years, not to defraud anybody. TIf that were to be the

case, they wouldn’t have started paying Patricia until after tHey
got into trouble. But as Mr. Sprenger told you, since 2011,
they’ve been doing that.

BY THE COURT: All right. Anything else then for the
record?

MR. OSBORNE:! I have one more point, Your Honor.

BY THE COURT: Yes, sir.

MR. OSBORNE: One, there’s the $8,000 in the trust account.
So, we know that money’s tﬁere.

BY THE COURT: Is that money still there?
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MR. BURNEY: It’s in my trust acceunt. But again, we take

the position that it’s his money. That was in their house.

‘BY THE COURT: All right.

MR: OSBORNE: Then also -- the thing about the salary is how

far back are we going to go? ‘Are we going to go all of the way

back to 2007 and say, “You missed a month back then and now we
cdan catch up.” T think we’'ve got to draw a line somewhere, and

we can’t just use the argument that, “I missed a salary here and

now I'm going to return it.” ‘The fact that he says an LLC

doesn’t have to have any sort of formalities, I mean, it’s

separate and distinct. He gets the protection of not being

personally liable for things, but now he wants to .argue that --

he basically can’t have his cake and eat it too.

I think that”s it, Your Hohor.
BY THE COURT: All right. Gentlemen, if y“all would give me

a couple of weeks to look over this small library y”all have been

kind. enough to bestow upon. me, and thén probably what I will do

is just do a telephone conference call.

And 1 do appreciate having good lawyers and some interesting

issues here. So, I will have my docket coordinator get in touch

with you soon.

Gentlemen, if y’all wouldh’t mind going through thé exhibits
with my court reporter just to make sure that they’re all staying
here.

All right. Thank you so much.
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MR. BURNEY:

MR. OSBORNE:

Thank yoeu, Your Honor.

Thank you, Your Honor.
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The undersigned, Wanda E. Fudge, C€ourt Reporter, Office of
Master in Equity for Greenville County, South Carolina do hereby
certify that the foregoing is a true, accurate and complete
Transcript of Record of all of the proceedings had and evidence
introduced in the hearing of ﬁhe captioned case, relative to
appeal, before The Honorable Charles B. Simmons, Jr., .as Master
in Equity for Greenville County, South Carolina on the 2nd of
March 2016.

I do further certify that I am neither of kin, counsel, nor
interest to any parties hereto.

October 4, 2016

W - udse

Wanda E. Fudge, CCR

Certified Court Reporter
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