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- STATE.OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. ) IN THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG - )
Toby Moore, #350242, '} CaseNo.: 2014-CP-42-2768
© Applicant, ) = =
i : ) ORDER OF DISMISSAL = .
V. Yy - 8 &
) -
" State of South Carolina, - ) r
) P
" Respondent. ) o
. ) e o
-~

Thié matter comes»bef"ore the Court by way of an Applicat.on for Post-Copviction Relief
filed July 10, 2014. Rcqundent made a Return on:‘November 18, 2014. The Court convened an
evidentiary hearing into the matter on June 16, é0_16, at the Spartanburg County Courthouse.
Applicant was present at _thé hearing and representegl by Le:gh B. Moody, Esquire. Alicia A.
Olive, Esqpire, of the South Caroli'r;a Attorney General’s Ofﬁce, represented Resbondent.

Applicant testified on his own behalf at the evideptiary hearing. Applicant’s trial counsel,
Tanya Jones, Esquire testified by telephone,’ and John T. Mobley, Esquire, Applicant’s aﬁpéllate
counsel, also testified. The Court had before it a copy of the trial transcript, the records of the
Spartanburg County Clerk of Couﬁ regarding the sﬁbject convictions, App]icarit’s fecords from

the South Carolina Department of Corrections and appellate records, the pleadings, and the

return. The Court finds as follows:

~ *° "'LPROCEDURAL HISTORY
j Applicant is presently confined in the South Carolina Departme_nt of Corrections pursuant
to orders of commitment of the Spartanburg County Clerk of Court. In June 2011, the

Spartanburg County Grand Jury indicted Applicant for possession with intent to distribute

! At the time of thé hearing, J oﬁes resided

outside of South Carolina. The parties consented to allow her to appear by
telephone. : ’ ]
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(“"PWID”) cocaine base within one-half mile of school (2011-GS-42-2965). PWID marijuana
(2011-GS-42-2966), PWID methamphetamine or cocaine base (2011-GS-42-2967), trafficking in

cocaine 28-100 grams and possession of a weapon during the commission of a violent crime

(2011-GS-42-2969(A)), and attempted murder (201 1-GS-42-2968). Applicant was subsequently
ind.icted in January 2012 for three additional counts of attempted murder (2012-GS-42-0064, -
0065, and -0066). Tanya R. Jones, Esquire, represented Applicant. On March | 23, 2012,
Applica}lt proceeded to trial before the Honorable J. Derham Cole and a jury. The jury found
Applicant guilty of all charges as indicted. Judge Cole sentenced Applicant to concurrent terms
of 30 years for each count cf attempted murder, 25 yeﬂrs for trafficking cocaine, ten years for
PWID .coc'aine base within a half-mile of a school, ﬂ'.ve. ;/ears fof PWID marijuana, and five years
for possession of a weapon daring the commission of a violent crime. |
Apphcant ﬁled a timely notice of appeal John T. Mobley, Esquxre represented Apphcant
on appeal. The South Carolia Court of Appeals -affirmed Appllcant s conviction and sentence.

State v. Moore, Op. No. 2014-UP-025 (S.C. Ct. App filed January 22, 2014) The Remlttltur

was returned on February 7, 2014. | | | ET E
Ry ~
m
II ALLEGATIONS &
f = (=)

In his application, Applicant alleged he is bemg held in custody unlaw*fully £r the

./".

-

no
following reasons: N i:n

1. Ineffective assista1ice of trial counsel; specifically

a. “trial counsel failed to object where the trial court neglected to instruct

the jury ori a critical element on the charges of attempted murder”
b. “trial coursel failed to pursue a motion to quash the indictment for
attempted murder . . . where such indictment is rendered invalid and
4 ﬁ C void” ‘ :
c. “trial counsel failed to move the Genceral Sessions Court to quash the
indictment for possession with intent to distribute methamphetamine
or cocainc base . . . where such indictment lacked sufficient
information to place the Applicant on notice of what he must be
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prepared to meet at trial”

d. “trial counscl failed to move the General Sessions Court to quash the
indictment for possession with intent to distribite cocaine base within
one-half mile of school”

- e. “trial counsel failed to pursue her objection and preserve for appellate
review that the trial court abused its discretion to admit into
Applicant’s trial evidence which prejudicial effect outweighed any
probative value”

f. “trial counse] failed to object to the trial court nstmctmg the jury that
they were permitted to consider the ‘hand of one is the hand of all’
theory where such charge was not only burden shifting but, also highly
prejudicial and inapplicable”

g. “trial counsel failed to object where the trial court shifted the burden
from the State to the Applicant by giving the jury a bias, prejudicial
and erroneous jury charge on actual and constructive possession”

h. “trial counscl failed to object where the trial court defectively and
inadequately charged the jury that, they were permitted to consider a
lesser included offense of possession of cocaine base but, neglected to
instruct the jury that, ‘such finding would bar them from convicting
the Applicant of ‘possession with mtent to dlstnbute cocame base

within one-half mile of a park’” '

i. ‘“trial counsel failed to object where the trial court deliberately refused
to sufficiently or concisely -answer the jury’s questlon on -the' term
malice “aforcthought.”

j. .“trial counsel failed to request a post-trial motion for a new trial where
there was overwheiming facts and ev1dence of outrageous pohce
conduct and perjured testimony” ‘

k. “trial counsel failed to object to the trial court instructing the jux & -,
: ‘your sole objective is simply to reach the truth i1 the matter.”” = < -
2. Ineffective Assistance of Appellate Counsel g g% '
a. “appellate counsel allowing the applicant to be denied and depnved of 1~
due process and equal protection . . . by refusing to honor or re;spect

the Applicant’s request . . .to subrmt a timely Petition for Rehearthg" =
b. “appellate counsel allowing the Applicant to be denied due prpcesso
and "equal protection of the law by refusing to honor or respect the,
Applicant’s request to submit . . . the issue of the trial court abusing 1t¥
discretion . .; and depriv[ing] him of his due process and fundamental
ngbt to “retained 'effective "assistance of- COU']S&I‘ of"his choice.™

III FINDINGS OF FACT AND CONCLUSIONS OF LAW
Jé The Court has reviewed the record in its entirety and has heard the testimony and
arguments presented at the ev1dent1ary hearmg The Court has further had the opportumty to

observe each witness who testified at the hearmg, and to closely pass upon their credibility. The
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Court has weighed the testimony accordingly. Set forth below are the relevant findings of fact

and conclusions of law as required by S.C. Code Ann. § 17-27-80.

A. Summary of Evidence Adduced at Trial -

The Spartanburg Putlic Safety Department sent a tactical team to AppIicant’s residence
to execute a no-knock searcli warrant in connection with a narcotlcs investigation on January 6,
2011. (Tr. at 58-60; Tr. at 218). When the team arrived, they set up a penmeter around the house.
Part of the team went to the front door to prepare to breach the door, and another part of the team
deployed a dlstractlon devicz called a “ﬂashbang” rn a drfferent part of the house. (Tr. at 67).
The flashbang emits a very. bright hght and. very loud norse for the purpose of distracting the
inhabitants from the front door where the breach takes place (Tr at 67; Tr. at 87). When the
flashbang was deployed, the tactical team began screammg “Police, search warrant! Police,
search warrant!” and continuad shoutmg this as they used a battermg ram to breach the door and
enter the home. (Tr. at 67; 88). Officer James Bogan testified that the purpose of yelhng this is so
that the suspects know it is :he police and not an intruder. (Tr at 185). The housejvas @ch- |
black when Officer Harris—who was the first to enter~walked inside. (Tr. at II:E) Sz;';onds '
after he entered the inhabitants began firing at the officers. (Tr at 117-20) Ofﬁger H@ms was
shot first and went down to the ground. (Tr. at 117) Off icer Morrow also testlﬁed that}he shots
that hit Harris came from the back bathroom. (Tr. at 261). Off cer Hillers returned ﬁre as the
inhabitants continued ﬁnng at the other officers who had entered behind Harris. (Tr. at 118).

Officer Hlllers testlﬁcd that Amanda Gentry and W1111am Rogers were on the couch in
the front room when they entcred. (Tr. at 135). Officer Shane Morrow testified he saw a weapon
in Rogers’ hand. (Tr. at 262). Rogers at first did not present a threat but then pointed a weapon at

the officers and Ofﬂcer Jeff Cooper started firing on him and continued until Rogers dropped the
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weapon. (Tr. at 219, lines 21-24; Tr, at 2215. Officer Shane Morrcw also shot at Rogers. (Tr. at
247-48). Officer Adrian Patton pulled Rogers out of the house and made sure an ambulance was
on the way. (Tr. at 269-70). Rogers ultimately died at the hospital. (Tr. at 361).

The officers then -proceeded to the back of the house, where Applicant was in the
bathroom, holding his ‘hands out of the door in response to the officers’ instructions to “Let me
see your hands.” (Tr. at 248-49). Officer Hillers testified that when he returned inside of the
home to check to make sure Applicant was not shot, Applicant “tumed, looked at him dead in
[the] eye and grinned ear to ear as he was being handcuffed. (Tr. at 127). A black, loaded gun
was found near Applicant. (Tr. at 145). A subsequént search of the residence revealed additionaj
weapons, cocaine, crack cocaine, marijuana, and pills. (Tr. at 73-79). A Hi-Point 45 caliber
handguﬂ was found in the bathroom. (Tr. at 339, lines 6-17; 348,' line 12). The fired bullet
collected from Officer Harris matched that weapon. (Tr. at 261; 309-10; 339, lines 6-15; 348,

lines 9-14; 368-69, line 12; 370, lines 2-4). *

ho

~B. Summary of PCR Testimony S SR N
_ : = S
Applicant testified that Counsel was not prepared for trial and that he wanted h@’hirgc;?o

f

-~ 2

Mobley instead. Applicant testified he did not know what constituied trafficking ar{d" thatFe did

o o
: o7 =
not have an opportunity to spcak with Counsel about defenses. Applicant testifigd he @ked to

—r
~

Counsel about the flashbang and the search warrant. App]i'cant denied he had-any dgéussions
with Cépnsel about defenses. |

Applicant testified he spoke with Cguﬂsel only twice and that the judge would not allow
Mobley to take over. Applicant testified Counsel failed to explain that attempted mur_der requires
a specific intent to kill. Applicant also complained that the indictment was invalid because thg

elements did not constitute a crime of attempted murder and that the evidence did not constitute

Page 5 of 16



attempted murder. Applicant also testified that the indictment was invalid because it did not
contain the amount or weight of the cocaine. Applicant testified that Counsel failed. to object to
the charge on accomplice liubility (hand of one, hand (I)f all) on the basis that he lived there.
Applicant testified that Counsel failed to objéct to a burden shifting jury charge. He also argued
she failed to object to the chirge to the jury that it could consider the lesser included offense of
the proximity charge and that the indictment did not have the weight of the drugs.

Applicant alleged Counsel should have objected to the charge on malice aforethought.
Applicant testified Counsel fiiled to request a post-trial motion to set aside the verdict. Aﬁplicant
testified that Counsel allowed in perjured testimony by the officers.

Applicant’s mother, Viola Moore, testified that the residence where the incident took
place was 1.8 miles from a school or park.

Counsel testified she has been practicing law for about 15 years. She testified she recalls

vy

e '\J .,
that she was appointed to rcpresent Applicant in May 2011. She testified she met;withThim .
o .’

o3

approximately five times prior to trial. Counsel testified she filed Rule 5 and Bradyégotio% far-
~ oy

discovery, that she received that discovery and that she reviewed it with Applicant'{f?;he g:g;tiﬁed
that he was not very coopera ive because he was focused on the fact that his ﬁ‘ienii:’,; Roé’\érs, had
‘been shot and killed during the incident. She testified she generally always discusses th:cha'rges
against her clients and the elements of those charges and provides further explanation if they
have any questions. Counsel (estified she discusséd with Applicant his version of what happened,
that he basically indicated th's was not his residence and thz;t it was all one big lie. She testified
he really wanted to focus on the fact that Rogeré was killed. Counsel testified she discussed

possible defenses with Applicant but that the defenses were limited because the search warrant

was valid on its face and that she challenged this prior to trial. Counsel described the State’s
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evidence against Applicant as “very stroﬁg.” Counsel testified that Applicant provided nd
potential witnesses or leads for investigative purposes. She testified that she spoke with the thiré
individual who was present in the home, Amanda Gentry, but that she was not helpful. Counsel
also testified that she drove by the scene, consulted with a touch DNA expert, reviewed all of the
photographs taken at the scene, and spoke with the solicitor. Counsel testified that though shé
met much resistance from Applicant because he wanted a private attorney, she felt that she had
ample time to prepare for trial. Counscl testified that her strategy was to bring out thé fact that
Applicant had previously been the victim of a home invasion and did not knoW it Waé officers
entering the home. Counsel testified that she reviewed the officers’ reports and cross-éxamined
them on inconsistencies, She testified that she saw nothing objectionable about the jury charges
that were given. ‘!

John Mobley (“Appellate Counsel”) ‘also testified.“He -testified that he reprééented
Applicant on appeal. He teétiﬁed he spoke \yith Applicant about his-appeal and that he gave him
a coi)y of the investigative file, but that the appeal is limited to what is in the record and that the

information a client gives him is not relevant for purposes of brie/ing the issues On'aip’eal.§e .
XS
. . s ey S s
testified that an appeal is limited to arcas of law- and is based on exhibits and ’malmihns@)ts._'
_ e
K

R 1
Appellate Counsel testified that he looked at all issues that could have been viable gxr apggozgl;“He"

~
o -

testified he raised the only potcntially viable issue and that it was not a strong 1$’“she(‘13; stated
there were no other issues that would have been successful ‘on appeal. Ap}?ellgt?Counse]
testified he would not have been successful in raising an argum'eh_t cn appeal that the Court erred
in denying Applicant’s request to continue the case so that Appellate Counsel could take over as

rial counsel. Appellate Counsel testified this would not have been successful on appeal because

there is no right to an attorney of Applicant’s choosing where he was represented by competent
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qualified counsel. He further testified there was no merit in filing a petition for rehearing after
the Court of Appeals affirmed Applicant’s conviction.

- C. Ineffective Assistance of Trial Co unsel

In a PCR action, Applicnnt bears the burden of proving the allegations in his application,
Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective
assistance of counsel as a ground for relief, Applicant must prove that “counsel's conduct so
undermined fhe proper functioning of the adversarial process that [it] cannot be relied upon as

having produced a just result.” Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C.

at 442, 334 S.E.2d at 814.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies

the two-pronged test outlined in Strickland v. Washington, 466 U.S. 668. First, Applicant must

prove that counsel’s performance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386

S.E.2d 624, 625 (1989). Under this prong, the court measures an attorney’s performance by its

reasonableness under prevailing professional norms.” M 300 S.C. at 117, 385,8 E'@d at .
625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance 1$‘\Wheg(,er the
attorney provided representation within the range of competence required in emnmlif cases.

I

Butler, 286 S.C. at 442, 334 S.E.2d at 814. “Counse] 1s strongly presumed to havgrendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment.” Id. (citing Strickland, 466 U.S.. at 690). The Applicant must overcome this
presumption to receive relicf. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second, counsel's
deficient performance must have prejudiced the Applicant such that “there is a reasonable

probability that,» but for counsel's unprofessional errors, the result of the proceeding would have

been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.
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- Failure to Object to Jury Charges

Applicant alleges Counsel was ineffective for failing to objcct to the charge on attempted
murder, hand-of-one, hand-of-one, actual versus constructive posscssion, the charge on lesser
included offense of possession of cocaine base, and the trial judge’s instruction that jury’s
objective was to reach the truth in the matter. This Court finds Aprlicant has failed to satisfy his
burden of proving either deficiency or prejudice with respect to Applicant’s allegation that
Counsel failed to object to jury instructions.

“In reviewing jury charges for crror; [the reviewing court] must consider the court’s jury

charge as a whole in light of the evidence and issues presented at trial.” State v. Mattison, 388

S.C. 469, 478, 697 S.E2d 578, 583 (2010) (quoting State v. Adkins, 353 S.C. 312, 318, 577

S.E.2d 460, 463 (Ct. App. 2003)). “[A] charge is: sufficient if, when considered as a whole, it

covers the law applicable to the case. State v. Burton, 302 S.C. 494, 498, 397 S.E.2d 90, 92'

(1990) (citing State v. Rabon, 275 S.C. 459, 272 S.E.2d 634 (1980)). If the charge “is

= &

substantially correct and covers the law [it] does not require reversal.” State v. Mattison,388
. it ‘. R

a0

) . r-:'." -g.; ..
S.C. 469, 478, 697 S.E.2d 578,-583 (2010) (citing State v. Foust, 325 S.C. 12, 479'S.E2d 50
I~ 03

(1996)). “Moreover, ‘[tjo warrant reversal, a trial judge’s refusal to give a requesté:?i jur;?écharge
! . "':_: ~ .

T ey "\J
must be both erroneous and prejudicial to the defendant.” State v. Marin, 415 8.C:w475,382, 783
: ~

S.E.2d 808, 812 (2016) (quoting State v. Brandt, 393 S.C. 526, 550, 713 S,E.2d 591, 603
(2011)). An appellate court will not réverse the trial judge's decision regarding a jury charge

absent an abuse of discretion. State v. Mattison, 388 S.C. 469, 479, 697 S.E.2d 578, 583-84

(2010) (citing State v. Pittman, 373 S.C. 527, 647 S.E.2d 144 (2007)): -

Counsel testified the jury charges were all standard charges, that she was anticipating a
charge on accomplice liability or’ “hand-of-one-hand, hand-of-all” and- that she did not see
anything objectionable about the charges. See State v. Mattison, 338 S.C. 469, 479, 697 S.E.2d
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578, 584 (2010) (“It is well settled that a defendant may be convicted on a theory of accomplice
liability pursuant to an indic'ment charging him only with the principal offense.” (quoting State
v. Dickman, 341 S.C. 293, 295, 534 S.E.2d 268, 269 (2000)). Counsel also characterized the
State’s evidence against Aprlicant as very strong. This Court finds that Applicant has failed t-o
show that the instructions were incorrect, especially when taken as a whole. This Court further
finds that given the significance of the evidence against Applicant, Applicant has made no
showing that there is a reasonable probability that but for the alleged deficiency, the outcome
would have been different. See State v. Mattison, 388 S.C. 469, 479, 697 S.E.2d 578, 583—84

(2010) (citing State v. Pittmun, 373 S.C. 527, 647 S.E.2d 144 (2007) (“An appellate court will

not reverse the trial judge's decision regarding a jury charge abseft an abuse of discretion”).
Accordingly, Applicant has 7ailed to show Counsel was deficient for not objecting or that had
Counsel objected, the outcorre Qould have been different.
| B Failure to Move to Quash Indictments
This Court finds App'icant’s-allegations that Counsel was ineffective for failing to move
' TN

’ ) ' ~ <
to quash his indictments for PWID cocaine base, PWID cocaine base within a halffmilegf a ~ -
~ . ( N . c ot

A

/

5 \;7:_/
s,"/’

school, and attempted murder are wholly without merit. <3 o
.

An indictment is a “notice document.” State v. Tumbleston, 376 S.C. 90, % 65438.E.2d

r7)

849, 852 (Ct. App. 2007) (c'ting S.C. Const. art. I, § 11; S.C. Code Ann. § 17-19-185(2003)).
~ .

That an “indictment could be more definite or certain is irrelevant.” State v. Tumbleston, 376

S.C. 90, 97, 654 S.E.2d 849, 853 (Ct. App. 2007) (citing State v. Gentry, 363 S.C. 93,102-03,

610 S.E.2d 494, 500 (2005)). An indictment is sufficient if “it contains the necessary elements of
the offense intended to be charged and sufficiently apprises the defendant of what he must be

prepared to meet.” State v. Ham, 259 S.C. 118, 129, 191 S.E.2d 13, 17 (1972) (citing State v.

‘Mclntire, 221 S.C. 504, 509, 71 S.E.2d 410, 412 (1952) (“The general rule on this question is
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that the offense must be so described that the accused may know how to answer the charge, the
court what judgment to pronounce, and conviction or acquittal thercon may be pleaded in bar to
any subsequent prosecution.”).

Applicant has made no showing that the indictments were insufficient on their féce or
that he was not on notice of what he must be prepared to meet at trial.> Further, Counsél testified
that she saw no issues with the indictments. This Court has reviewed the indictments and finds
the indictments were sufficient to place Applicant on notice of the charges for which he would
have to answer. Therefore, App-lica.nt:has made no showing that Counsel was deficient for not
objecting to or moving to quash the indictments. In addition, given the discovery provided to

Applicant,-any lack of specificity in the indictments did not prejudice Applicant because he was

~ on notice concerning the allegations. Accordingly, Applicant has also failed to demonstrate there

is a reasonable probability the outcome would have been different but for the alleged deficiency.

This allegation is therefore denied and dismissed.

Pl
=
~z

i1

el

)

? The indictment for the attempted murder of Officer Harris alleged Applicant “did in Spartanburgh(;oun;ébn or
about January 6, 2011, with malice aforethought, attempt to kill Officer Jason Harris, by ‘shooting 1% victim’in the |
right hip, with the intent to kill the said victim, in violation of § 16-3-29 of the Code of Laws of South @olma »
(2011-GS-42- 2968) The indictments_ for each.count of attempted murder for the remaining vi¢tims Ibged that
Applicant “did in Spartanburg County on or about January 6, 2011, with malice aforethought ,éfte "'to kill [the
victim], a Spartanburg City Police Officer, by discharging a firearm in his direct.on in v1olat10nof § 1&3-29 of the
Code -of Laws of South Carolina” (2012-GS-42-0064, 0065, and -0066) Each individual indictog®ft listed the
respective “victim -for that- charge. ‘The indiciment for PWID ‘methamphetamine or cocaine base alleged " that
Applicant “did in Spartanburg County on or about January 6, 2011, manufacture, distribute, dispense, deliver,
purchase, or otherwise aid, abet, attempt or conspire to manufacture, distribute, dispense, deliver or purchase, or
possess with intent to manufacture, distribute, dispense, deliver, or purchase a quantity of methamphetamine or
cocaine base, a schedule II controlled substance under provisions of §44-53-375, of the Code of Laws of South
Carolina.” (2011-GS-42-2967). Lastly, the indictment for PWID cocaine base within a half-mile of a school alleges
Applicant “did in Spartanburg County on or about January 6, 2011, distribute, scll, purchase, manufacture, or-
unlawfully possess with intent to distribute, a quantity of cocaine base, a schedule II controlled substance, while in,
on, or within a one-half mile radius of the grounds of a public or private elementary, middle or secondary school; a
public playground or park; a public vocational or trade school or a technical educational center; or a public or
private college or university, to wit: Duncan Pa:k under prov:smns of § 44- 53-‘145 of the Code of Laws of South

Carolina.” (2011-GS-42-2965).

¥
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Counsel Failed to Move for a New Trial

Applicant alleged Counsel was ineffective for failing to move for a new trial “where there
was ovgrwhelming facts and evidence of outrageous police conduct and perjured testimony.”
This Court finds this allegation is wholly without merit.

Rule 29, SCrimP, governs post-trial ‘motions and motions for new trials based on after-
discovered évidence. Applicant has presented no evidence that Counsel was deficient for failing
to move for a new trial. Applicant has failed to show Counsel had any basis to do so. He has set
forth no ,evidence of any “outrageous police conduect,” n'or has he established that any perjured
testimony was presented or that Counsel had any reason to believe perjured testimony was
presented. Further, this Court notes that Counsel reviewed the officers’ reports and cross-
examined them on any inconsistencies between their reports and their trial testimony. Lastly,
Applicant has failed to show that there is a reasonable probability that such a motion would have

resulted in a different outcome, particularly where he has set forth no evidence to substantiate

~ S

this claim. Accordingly, this allegation is denied and dismissed with prejudice. § g
r o=
Failure to Preserve - ,E h

Applicant alleges Counsel “failed to pursue her obJectlon and preserve: for a}upellate
ry no

“e

review that the trlal .court abused its discretion to admit into Apphcant’s. trial ev1der@ whxch
pre_]udlcml e_ffeqt outweighed any‘pro‘banve value.” ThlS Court finds this allegation is vagueA and
Applicant produced no ev1dulce supportmg thxs allegatlon at the ev1dent1ary hearmg “Because
of the dlfﬁcultles inherent in nakmg the evaluatlon a court must indulge a strong presumption
that counsel's conduct falls within the w1de range of reasonable professional assistance[.]”

Strickland v. Washmgton 466 U.S. 668, 689 (1984) Appllcant must: overcome this presumption

to receive rehef Cherry v. St ate, 300 S. C 115 118 386 S E2d 624, 625 (1989). Appllcant

points to no specific evidence that Counsel failed to object to. Therefore, Applicant has
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be overcome only when the allcged ignored issues are clearly stror.ger than those actually raised
on appeal. Id. Appellate counscl is not ineffective for failing to raise on appeal an issue that was

not preserved for review. Gilchrist v, State, 364 S.C. 173, 178, 612 S.E.2d 702, 705 (2005)

(citing Legge v. State, 349 S.C. 222, 562 5.E.2d 618 (2002)). To prove prejudice, an applicant
must show that, but for counsel's errors, there is a reasonable probability he would have

prevailed on appeal. Aﬁderson v. State, 354 S.C. 431, 434, 581 S.E.2d 834, 835 (2003)."

Here, Appellate Counsel testiﬁéd he reviewed the record and raised the issue he thought
had the most merit on appeal. He testified he did not file a"Petition for Rehearing because such a
petition would have had no merit, This Court finds that Applicant has failed to satisfy his burdeh
of showing that App‘elléte Counsel’s performance fell below an objective’ standard - of
reasoﬁablenéss. Furthermore, Applicant has made no showing that there is' a reasonable
prbbability the outcome would have been different had Appellate Counsel raised these issues.
Appellate Counsel testified that based on his review of the r’ecolrd, the issue of whether the 'tria'l'.
judge erred in refusing to allow Applicant a continuance in order to prbceéd -With’ different
CounSel was without merit.- Appellate Counsel also testified the Petition for Rehearing would
have had no merit. Therefore, this Court finds Applicant has falled to demonstrate any:ﬁrejuﬁ;‘ce

resulting from the alleged deficiency of Appellate Counsel. Accordingly, this allegathi is dﬁ*ued

. . X "“ o
and dismissed. : - . : : : 1 P
= 902
PSR
C. All Other Allegations ’ S A

As to any and all allegations that were raised in the appliézltion- or at the Beari\ﬁg in this
matter and not specifically addressed in this order, the Coutt finds A pplicant failed to present any
evidence regarding such allegations. Accordingly, the Court finds Applicant has abandoned any

such allegations.
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high and aggravated nature and assault and battery in the first degree. In addition, this Court
finds Applicant bas failed to show there 1s a reasonable probability that had Counsel objected,
the outcome would have been different. Therefore, this allegation is denied and dismissed.
Ireffective Assistance of Appellate Counsel
Applicant alleges Appellate Counsel was ineffective for failing to submit a timely
Petition for Rehearing, and for failure to argue that the trial judge erred in refusing to allow
Applicant to have retained ef‘ective assistance ef counse] of his choice.

A defendant is entitled to effective assistance of appellate counsel. Southerland v. State,

337S.C. 610, 615, 524 S.E.21 833, 836 (1999). Generally, in analyzing allegations of ineffective
assistance of appellate counsel, this court applies the same test set forth in Strickland. See

Southerland v, State, 337 S.C. 610, 616, 524 S.E.2d 833, 836 (1999). Therefore, this Court must

assess whether appellate counsel's performance was deficient, and whether Respondent was

prejudiced by appellate counsel's alleged deficient performance. Bennett v. State, 383 S.C. 303,
309, 680 S.E.2d 273, 276 (2009). Although appellate counsel is required to provide effective
assistance of counsel, “appellate counsel is nof required to raise every non-frivolous issue that is

presented by the record.” Thuiift v. State, 302 S.C. 535, 539, 397 S.E.2d 523, 526 (1990) (&‘mg— -

Jones v. Barnes, 463 U.S. 745 (1983)). Appellate counsel has a professional duty to. &oose "

among potential issues according to their merit. Jones v. Bames, 463 U.S. 745 (({983) o\?Vhere

the strategic decision to exclude certeln issues on appeal is based on reasona;brte pcx‘gfessmnal
judgment, the failure to appeul all trial errors is not ineffecti\./e assistance of couﬁsel.\qGriffm \'A
Aiken, 775 F.2d 1226 (4th Cir. 1985). When a claim of ineffective assistance of counsel is based
upon failure to raise viable issues, the court must examine the record to determine “whether

appellate counsel failed to present significant and obvious issues on appeal.” Gray v. Greer, 800

F.2d 644, 646 (7th Cir. 1986). Generally, the presumption of effective assistance of counsel will
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- established no deficiency or prejudice with respect to this allegation, and it is without merit and
1s denied-and dismissed. |
Failed to Object to Court 's‘Recharging iaw ofMdlice Afofetkdught |
Applicant alleged Counsel failed to object “where the tr.iai.court deliberately refused to‘
eufﬁciently or concisely answer the jury’s question on the term ma’ice ‘aforethought.”” A charge

is sufficient if, when considered as a whole, it covers the law 'arplicéble to the case. State v.

Burton, 302 S.C. 494, 498, 397 S.E.2d 90, 92 (1990) (cititig State v. Rabon, 275 S.C. 450, 272
S.E.2d 634 (1980)). “Moreover, ‘[t]é warrant reversal, a fﬁal judgc’sb refusal to give a requesied
jury charge must be both erroncous and prejudicial to the defendant.”” State v. Mann, 415 SC
475, 482, 783 S.E.2d 808, 812 (2016) (quoting State v. Brandi, 393'S.C. 526, 550, 713 S.E.2d
591, 603 (2011)). At trial, the jury requested that the trial judge “reinstruct . . . on the term
malice aforethought as well as the crimes of assault and battery of a high and aggravated' nature
and éssault and battery in the first degree.” (Tr. at 479, lines 17-21). The judge re-charged the
jury as requested and Counsel did not object. (Tr. at 479-82). The chargé "V\l'/as”the: same as that
the judge gave prior to the start of deliberations, (Tr. at 458- 62), an.i covered the apk ablgiaw ’

Counsel testified she saw no reason to object to the charges See Pd]acm V. State 3:373 SE 506

."'-. ,

514, 511 8.E.2d 62, 67 (1999) (no deﬁcxency where “it would have been’ fut11e ﬁn' At.tgmey to
have made such arguments™). In addmon Applicant has fallcd to set forth a.m( evﬂénce that
there is @ reasonable. probabﬂlty the ouicome would have been dxffcrent had Counsel objected
See State v. Marin, 415 SC 475, 482, 783 S.'-E.‘2d 808, 812 (201€). (“*An appellate court will

noyreverse the trial judge's: decisi/o_h ‘fegérd_ing a jury charge abseat an abuse of discretion.’”)

(ghoting State v. Mattison, 388 S.C. 469, 479, 697 S.E.2d 578, 584 (2010)).
Accordingly, this Court (inds Applicant has failed to show that Counsel was deﬁcient- for

not ob;ectmg to the judge’s recharge on the law of mahce aforethought, assault and battery of a
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IV. CONCLUSION

Based on the foregoing, the Court finds and concludes Applicant has not estébiishéd any
constitutional ;/iolati_ons or deprivations that would require this Court to grant his aﬁplication.
Therefore, this application for post-conviction -relief must be .denied. and dismissed with
prejudice.

Thc.Court notes Applicant must file and serve a notice of appeal within thirty (30) days

from PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate

appeilate review. See Rule 203, SCACR. Pursuant to Austin v, State, 305 S.C. 453, 409 S.E.2d
395 (1991), Applicant has a right to appellate counsel’s assistance in seeking review of the denial
of post-conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek
appellate review, PCR counsel must serve and. file a notice of appeal on Applicant’s behalf.
Applicant is directed _tolSouth Carolina’ Appellate Court Rule 243 for appropriate procedures for
appeal.

IT IS THEREFORE ORDE_RED THAT:

1. The Application ifor Post-Conviction Relief is denied and dismissed

with prejudice; and o &
SN,
2. Applicant must be remanded to the custody of the Department of 5 &
Corrections to com plete service of his sentence, . . ; o e
fan e 01
=3 e
SRS
N

ANDIT IS SO ORDERED this 7 3 day of J%;,/ 2017,

MW

R, FERRELL COTHRAN, JR.
Pres1d1ng Judge

. : | Seventh Judicial Circuit - |
%“M { , Sorth Carolina B - g E@EEVED
/ V) _ o
~JUN 20 2017

5.C. SUPREME COURT
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